
  1 

M E M O R A N D U M 

Planning Division 

Date: May 28, 2020 

To: Zoning Administrator 

From: Michael Fossati, Senior Planner 

Subject: Minor Site Development Permit Amendment (P-MS20-0022), MKS 
Instruments, Inc.  A request for a Minor Site Development Permit to add an 
approximately 2,400-square foot equipment enclosure to an existing 102,875-square 
foot industrial building on a 5.48-acre site located at 1565 Barber Lane. The project 
is categorically exempt from environmental review under the California 
Environmental Quality Act (CEQA)  pursuant to CEQA Guidelines Section 15301 
(Existing Facilities) and, as a separate and independent basis, Section 15183 (Projects 
Consistent with a Community Plan, General Plan, or Zoning).  Project Planner: 
Michael Fossati, (408) 586-3274. 

Location: 1565 Barber Lane (APN: 083-31-015) 

Zoning/GP: Industrial Park (MP) / Industrial Park (MP) 

Background: 

MKS Instruments, Inc. is a global provider of instruments, systems , subsystems and process 
control solutions that measure, monitor, deliver, analyze, power and control critical parameters of 
advanced manufacturing processes to improve process performance and productivity for clients in 
the semiconductor, industrial technologies, life and health sciences, research and defense market.  
They are in the process of moving their operations from Santa Clara into an existing 102,8075 sq. 
ft.  industrial building on a 5.48-acre site, located at 1565 Barber Lane in Milpitas.  The site is 
located on the west side of Interstate 880 and Barber Lane, and south of Sycamore Drive, as 
demonstrated within Map 1: 

Map 1 
Project Location 
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The site is designated as Industrial Park in the City’s General Plan and Zoning Ordinance, and 
surrounded by industrial uses, as demonstrated within Table 1: 

Table 1 
Surrounding Zoning and Land Uses 

 
 General Plan Zoning Existing Uses 

Subject Site Industrial Park 
(INP) 

Industrial Park 
(MP) 

Vacant 
Commercial 

Building 
North Industrial Park 

(INP) 
Industrial Park 

(MP) 
Diodes, Inc. 

South Industrial Park 
(INP) 

Industrial Park 
(MP) 

VIP Color 
Technology 

East N/A N/A Interstate 880 

West Industrial Park 
(INP) 

Industrial Park 
(MP) 

Nanometrics, 
Inc. 
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Application 

In November 2019, Arc Tec (on behalf of MKS Instruments, Inc.) met with city deparments 
(Building, Fire Prevention and Planning) to prelimnarily discuss tenant improvements required for 
the industrial building.  The tenant improvements were as follows: 

 Replace a landscape area with a covered pallet storage enclosure. 

 Relocate of a trash enclosure 

 Relocate American Disabilities Act (ADA) parking. 

It was determined a planning application for a Minor Site Development (MSD) Permit was 
required for the replacement of the landscape area.  Relocation of the trash enclosure and ADA 
parking can be approved at staff level without a planning permit. Attachment B of this 
memorandum are the project plans.  The highlighted areas in the Sheet A1.01 of the project plans 
represents the tenant improvements that either require or do not require MSD permits. 

The MSD application process provides a streamlined review of certain minor classes of 
development projects which are large enough to require consideration, but due to their scale, nature 
or location, do not require consideration by the Planning Commission. The Zoning Administrator 
is able to approve these types of  permits.  

On February 21, 2020,  Arc Tec submitted an application for a MSD Permit to replace 
approximately 1,127 square feet of landscaping and construct a new 2,400 square foot pallet 
storage enclosure (project), which would be attached to the northside of the building.   

The landscaped area includes eight trees.  The City’s Zoning Ordinance designates three of the 
eight trees  as protected,  which are defined as any tree located on industrially zoned property that 
has a trunk circumference greater than 37”.  The protected trees proposed for removal are as 
follows: 

 Podocarpus Gracilior (Bastard Yellowwood) – 38” circumference / 12” diameter 

 Liquid Amber – 44” circumference / 14” diameter 

 Canary Island Pine – 50” circumference / 16” diameter 

The proposed enclosure is located adjacent to the north elevation and is buffered from view of the 
public right of way behind a portion of the existing building. The enclosure will be surrounded by 
14 foot chain-link fencing with ‘privacy wing’ gray slats and a metal roof (see Sheet A1.03 of 
Attachment B).  The primary purpose of the enclosure is temporary storage of new equipment and 
wood pallets needed to export equipment off-site.  The location of the enclosure is demonstrated 
per Map 2 below: 

 

Map 2 
Enclosure Location 
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Analysis: 

The project site is located in the MP Zoning District, and complies with the corresponding 
development standards shown in  Table 2 : 

Table 2 
MP Development Standards 

 
Standards Required Proposed Complies 

Front Setback  35’ 78’ Yes 

Side Yard Setback 10’ 77’,121’ Yes 

Rear Yard Setback 20’ 59’ Yes 

Parking 305 spaces 311 spaces Yes 

FAR 0.50 0.43 Yes 

Landscaping Landscaping within 
Front Yard Setback 

Landscaped within 
Front Yard Setback 

Yes 

 
To further alleviate the visual impacts of the enclosure, the applicant will add slats within the 
chain-link fencing around the enclosureto screen any equipment or materials.  The applicant will 
also plant six (24 inch box) trees on-site to replace the three protected trees being removed from 
the project area.  The site has over 38,000 square feet of landscape area, which provides ample 
area choices to plant replacement trees. 
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Findings for Approval:  
 
Section XI-10-57.03(G) (Site Development Permits and Minor Site Development Permits) of the 
Milpitas Municipal Code empowers the Zoning Administrator to consider and approve a Minor 
Site Development if the required findings can be made.  Findings shall identify the rationale behind 
the decision to take a certain action, and are analyzed below: 

 
1. The development recognizes and respects the nature of the neighborhood and site, 

development patterns, materials used, and the expectations of those who will see and use 
the building; 
 
The project is in an area not visible to vehicles and pedestrians from the public right-of-
way or the adjacent industrial businesses located to the south and west.  The industrial 
business to the north is 115 feet from the project  and is screened by a row of existing trees, 
and the  chain-link fencing with slats around the enclosure provide additional screening. 
The enclosure  provides a valuable area to expand MKS Instruments operations without 
compromising the professional, high-quality look of the industrial area. 
 

2. The development assures that modifications satisfy functional requirements, and are 
screened with appropriate compatible materials; and 
 
The development maximizes the site with an adequately-sized enclosure that enables MKS 
Instruments to effectively screen pallets used for importing and exporting industrial 
equipment without compromising the park-like, professional character of the industrial 
building. 
 

3. The development assures that the modifications will not interfere with the privacy, quiet 
enjoyment or view of the surrounding properties. 
 
The enclosure is located to the rear of the site, behind the existing structure, and enclosed 
by materials that complement the primary industrial building.The distribution operations 
are located in the rear and are setback from the front of the building and nearby industrial 
buildings.  
 

California Environmental Quality Act (CEQA): 
 
The project is categorically exempt from further environmental review under the California 
Environmental Quality Act (CEQA) pursuant to CEQA Guidelines Section 15301(e) (Existing 
Facilities) and as a separate and independent basis, CEQA Guidelines Section 15183 (Projects 
Consistent with a Community Plan, General Plan or Zoning). 
 
Recommendation: 
 
STAFF RECOMMENDS THAT the Zoning Administrator APPROVE P-MS20-0012, to develop an 
approximately 2,400-square foot equipment enclosure to an existing 102,875-square foot industrial 
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building on a 5.48-acre site located at 1565 Barber Lane, subject to the findings set forth in this 
report and the attached Conditions of Approval. 
 
Attachments: 

A. Conditions of Approval  
B. Project Plans 
C. Equipment Enclosure Area Plan 

 
 

Attachment A 
CONDITIONS OF APPROVAL: 
 
1. General Compliance. The applicant, including all successors in interest (collectively 

"Permittee") shall comply with each and every condition set forth in this Permit.  This Minor 
Site Development Permit No. MS20-0012 ("Permit") shall have no force or effect and no 
building permit shall be issued unless and until all things required by the below-enumerated 
precedent conditions have been performed or caused to be performed. (P)   
 

2. Effective Date.  Unless there is a timely appeal filed in accordance with the Milpitas Zoning 
Code, the date of approval of this Permit is the date on which the decision-making body 
approved this Permit. (P)   

 
3. Acceptance of Permit. Should Permittee fail to file a timely appeal within twelve (12) calendar 

days of the date of approval of this Permit, inaction by Permittee shall be deemed to constitute 
each of the following: (P) 

i. Acceptance of this Permit by Permittee; and 
ii. Agreement by the Permittee to be bound by, comply with, and to do all 

things required of or by Permittee pursuant to all of the terms, obligations, 
and conditions of this Permit.     

 
4. Permit Expiration.  Pursuant to Section XI-10-64-06 of the Milpitas Zoning Code, this Permit 

shall become null and void if the activity permitted by this Permit is not commenced within 
two (2) years from the date of approval, or for a project submitted with a tentative map, within 
the time limits of the approved tentative map.  Pursuant to Section XI-10-64.06(B) of the 
Milpitas Zoning Code, an activity permitted by this Permit shall be deemed to have 
commenced when the project: (P) 

i. Completes a foundation associated with the project; or 
ii. Dedicates any land or easement as required from the zoning action; or 

iii. Complies with all legal requirements necessary to commence the use, or 
obtains an occupancy permit, whichever is sooner. 

 
5. Time Extension.  Pursuant to Section XI-10-64.07 of the Milpitas Zoning Code, unless 

otherwise provided by State law, Permittee shall have the right to request a one-time extension 
of the Permit if the request is made in writing to the Planning Division prior to the expiration 
date of the approval. (P) 

 



             

P-MS20-0012 MKS Instruments, Inc.  7 

6. Notice.  Pursuant to California Government Code Section 66020, any protest filed in court 
relating to the imposition of fees, dedication, reservations, or other exactions to be imposed on 
the development project shall be filed within ninety (90) days after the date of the approval of 
this Permit.  This provision serves as notice from the local agency to the Permittee that the 
ninety (90) day period in which the applicant may file a protest has begun under California 
Government Code Section 66020(d)(1).  (CA) 

 
7. Cost and Approval.  Permittee shall fully complete and satisfy each and every condition set 

forth in this Permit and any other condition applicable to the project to the sole satisfaction of 
the City.  Additionally, Permittee shall be solely responsible and liable for the cost to satisfy 
each and every condition.  Permittee shall pay all required fees and charges to the City at the 
rate in effect at time of building permit issuance, or, the rate in effect when the fees and charges 
are due and paid in full to the City. There is no vesting of any fees or charges with the approval 
of this Permit. (P) 

 
8. Conditions.  Each and every condition set forth in this Exhibit shall apply to the project and 

continue to apply to the project so long as the Permittee is operating the project under the 
permits and approvals in this Permit. (P) 

 
9. Compliance with Laws.  The construction, use, and all related activity authorized under this 

Permit shall comply with all applicable local, state, and federal laws, rules, regulations, 
guidelines, requirements, and policies.  (CA/P) 

 
10. Previous Approvals.  Permittee shall abide and continue to comply with all previous City 

approvals, permits, or requirements relating to the subject property, unless explicitly 
superseded or revised by this Permit. (P)    

 
11. Indemnification.  To the fullest extent permitted by law, Permittee shall indemnify, defend 

with counsel of the City's choosing, and hold harmless City, its City Council, its boards and 
commissions, officials, officers, employees, and agents from and against any and all claims, 
demands, obligations, damages, actions, causes of action, suits, losses, judgments, fines, 
penalties, liabilities, costs and expenses (including without limitation, attorney's fees, 
disbursements and court costs) of every kind and nature whatsoever which may arise from or 
in any manner relate (directly or indirectly) to (i) City's approval of the project, including but 
not limited to, the approval of the discretionary permits, maps under the Subdivision Map Act, 
and/or the City's related determinations or actions under the California Environmental Quality 
Act, and (ii) Permittee's construction, operation, use, or related activity under this Permit.  This 
indemnification shall include, but not be limited to, damages awarded against the City, if any, 
costs of suit, attorneys' fees, and other expenses incurred in connection with such claim, action, 
causes of action, suit or proceeding whether incurred by applicant, City, and/or the parties 
initiating or bringing such proceeding.  Permittee shall indemnify the City for all of City's 
costs, attorneys' fees, and damages which City incurs in enforcing the indemnification 
provisions set forth in this condition.  Permittee shall pay to the City upon demand or, as 
applicable, to counsel of City's choosing, any amount owed pursuant to the indemnification 
requirements prescribed in this condition. (CA) 
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12. Written Response to Conditions. The Permittee shall provide a written response to the 
Conditions of Approval indicating how each condition has been addressed with the building 
permit application submittal. (ALL) 

 
13. Revocation, Suspension, Modification.  This Permit may be suspended, revoked, or modified 

in accordance with Section XI-10-63.06 of the Milpitas Zoning Code. (P)   
 
14. Severability.  If any term, provision, or condition of this Permit is held to be illegal or 

unenforceable by the Court, such term, provision, or condition shall be severed and shall be 
inoperative, and the remainder of this Permit shall remain operative, binding, and fully 
enforceable. (CA) 

 
15. Permittee shall develop the approved project in conformance with the approved plans (date 

stamped April 16, 2020),  approved by the Zoning Administrator in accordance with these 
Conditions of Approval. (P) 
 
Any deviation from the approved site plan, elevations, materials, colors, landscape plan, or 
other approved submittal shall require that, prior to the issuance of building permits, the 
Permittee shall submit modified plans and any other applicable materials as required by the 
City for review and obtain the approval of the Planning Director or Designee.  If the Planning 
Director or designee determines that the deviation is significant, the owner or designee shall 
be required to apply for review and obtain approval of the Zoning Administrator or City 
Council, as applicable, in accordance with the Milpitas Zoning Code. (P) 
 

16. Fire Department 
The project/development shall comply with the requirements of the Fire Department and the 
California Fire Code. Changes to the site plan and/or internal circulation shall be reviewed and 
approved by the Fire Department. (F) 
 

17. Building Department 
The project/development shall comply with the requirements of the Building Department and 
the International Building Code.  (B) 

 
18. Engineering 

The project/development shall comply with the requirements of the Engineering Division, as 
demonstrated in Engineering Division Memorandum, dated April 30, 2020  and as may be 
amended by the City of Milpitas. (LD)    
 

19. Trees 
The permittee shall plant six trees, 24-inch box or larger, on the property of the project site.  
Planting locations shall be approved by the Planning Department prior to building permit 
issuance. (P) 
 

20. Fencing 
The permittee shall install slats between rungs of the proposed chain-link fencing used as walls 
for the proposed enclosure.  Slats shall be an earth-tone color or a color complimentary to the 
adjacent building. (P) 



             

P-MS20-0012 MKS Instruments, Inc.  9 

 
(P) = Planning   
(F) = Fire Prevention 
(B) = Building   
(LD) = Land Development  
(CA) = City Attorney 


