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TITLE: “S” ZONE AMENDMENT NO. SA2007-60 

Proposal: A request to modify the conditions of approval for a previously 
approved 5-lot subdivision for new single-family homes, to remove a 
144" in diameter protected California Pepper Tree. 

Location: 2016 Calaveras Road (APN 088-16-041) 

RECOMMENDATION: Approve subject to findings and special conditions of approval 

Applicant: Calaveras County Estates, LLC 

Property Owner: Kelly L Rose, Bewtrice Lau, Sylvia Leyoung, 968 Hanson Ct, 
Milpitas, CA 95035 

Previous Action(s): Major Tentative Map No. MA2004-3, Zone Change No. ZC2004-1, 
‘S’ Zone Approval No. SA2005-16 and Environmental Impact 
Assessment No. EA2005-8. 

Environmental Info: Categorically Exempt per Section 15301(Existing Facilities) of the 
California Environmental Quality Act (CEQA) Guidelines   

General Plan Designation: Single Family-Low Density 

Present Zoning: Single Family Residential (R1-6) 

Existing Land Use: 5-lot subdivision for new single family homes  

Agenda Sent To: Applicant & property owner   

Attachments: Project plans, Arborist report, and Applicant’s letter.  

PJ No. 3179 
  

BACKGROUND 

The project site was first developed with three (3) single-family homes constructed in the early 
1900’s. On February 22, 2006 the Planning Commission reviewed and approved the following 
project for the request of a Major Tentative Map (No. MA2004-3), a Zone Change (No. ZC2004-
1), an ‘S’ Zone Approval (No. SA2005-16) and an Environmental Impact Assessment No. 
EA2005-8 for the request to have a five-lot subdivision, a rezone from Agriculture to Single-
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Family Residential, and replacement of protected Olive trees.  The City Council reviewed the 
project and approved it on May 2, 2006.   

SITE DESCRIPTION  
The project site is a 5-lot subdivision stretching over .735 –acres of land located at the base of 
the Diablo Range foothills.  The project site is within the Milpitas Scenic Corridor and directly 
south of the project site is the Arroyo De Los Coches channel.  The Los Coches channel is 
dedicated as a Santa Clara Valley Water District flood control/drainage easement that is 
stabilized with a 4-foot tall retaining wall as part of the approved proposal made by the Planning 
Commission in February 2006, and City Council in May 2006. 

THE APPLICATION  

The applicant has submitted an “S” Zone Approval Amendment application, pursuant to Section 
42 of the Zoning Ordinance (“S” Zone Combining District) for the removal of one (1) onsite 
144” in diameter protected California Pepper Tree located at the front of Lot 4 on the approved 
plans.  The Milpitas Municipal Code (Section X-2-.7.01-1) defines trees in developed residential 
property areas with a 56-inch or greater circumference as “protected trees”.  Removal of 
protected trees requires review and approval by the Planning Commission.   

PROJECT DESCRIPTION 

The applicant is proposing the removal of the California Pepper tree located at the front 
driveway entrance of Lot 4 in the site plans provided.  According to the Mayne Tree Expert 
Company Inc., the tree is adjacent to a power pole and is growing into the utility lines.  The 
report continues, stating the tree is showing signs of decay, internal cracking, and infestation of 
Pepper tree phsyllid.  The California Pepper tree psyllid is a pest that can lead to stress and loss 
of vitality in mature trees.  The City of Milpitas Department of Public Works agrees that the 
Pepper Tree is growing into the overhead power lines and adds that the Pepper Tree is growing 
into the nearby historically protected Olive trees.  The applicant states that the tree may cause a 
safety issue due to the location of the tree being at the end of the driveway and possibly blocking 
a driver’s view of coming traffic.  The applicant also notes about the effect the California Pepper 
tree may have on the historically protected Olive trees.  Due to the dominance of the California 
Pepper Tree and the close vicinity to the Olive trees, the applicant is nervous that the Pepper tree 
will take all the nutrients in the ground and the Olive tree will not have enough nutrients and 
suffer.  

The applicant is proposing modifications to Conditions of Approval # 6,7, and 21.  The applicant 
is asking that the California Pepper tree (tree No. 11 on the approved plans) be an exception to 
the other trees and not have to comply with the 2:1 planting ratio, plus be removed from the tree 
protection list due to the necessity of the tree needing to be removed. Below you will see the 
Conditions of Approval number 6 and 21, which pertain to the 2:1 planting ratio, and Condition 
of Approval number 7, which pertains to tree protection list.  The Conditions of Approval read in 
their entirety: 

# 6 – Prior to issuance of building permits, the applicant provide a 
detailed landscape plan showing a minimum replacement ratio of 2:1 24” 
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box trees on the project site to the Planning Division for review and 
approval. 

# 7 – Prior to issuance of building permits, the landscape plans shall 
show and the applicant shall install, tree protective fencing a the drop 
lines of tree Nos. 2,3,4,5,7,8 & 11.  The tree protective fencing shall 
remain in place during all construction activities.  

# 21 – Prior to any tree removal, the applicant shall submit to the City a 
landscape plan showing all existing trees on site, with species, common 
name, circumference, trees proposed from removal, and replacement at a 
2:1 ratio of 24” box trees to Planning Staff approval. 

The Milpitas Municipal Code Chapter 2, Tree and Planting, Section X-2-4.02, Permit Required 
for Removal, implies that the Public Works Department may determine that a tree authorized for 
removal may require a ratio replacement or reimbursement for the value of the tree.  The Public 
Works Department decided since the tree is growing into the power lines and needs to be 
removed to avoid conflict with the Historic Olive Trees, there shall be no replacement or 
reimbursement required for the tree removal. 

Conformance with the General Plan 

The proposed use conforms to the General Plan in that there are no conflicts with any of the 
General Plan Implementing principles and policies.   

Conformance with the Milpitas Municipal Code 

As defined in the Milpitas Municipal Code (Section X-2-.7.01-1), trees in developed residential 
property areas that are 56-inch or greater in circumference measured from 41/2 feet from grade 
are considered “protected trees”.  Removal of protected trees requires review and approval by 
the Planning Commission. The proposed request is in accordance with Ordinance 201, Chapter 
2, Tree and Planting Section XII – 4.02 and XII – 4.04 for the removal of any street trees or 
protected trees as approved by the Milpitas Department of Public Works.   

Conformance with the Zoning Ordinance 

The project proposal conforms with the Single Family Residential (R1-6) zoning District 
development standards for landscaping in that it maintains landscaping if the required front yard.  
The applicant is removing this tree for three reasons:  1) The tree is growing into the City’s 
overhead power lines; 2) The tree is growing into the historically protected olive tree; 3) The tree 
location is in conflict with Lot 4’s driveway; and 4) The tree may cause a safety issue because it 
blocks the view of on coming traffic for the diver pulling out of the driveway.   

Conformance with CEQA 

The proposed project is categorically exempt from further environmental review pursuant to 
Class 1, Section 15301 (“Existing Facilities,” Interior or exterior alterations involving such 
things as interior partitions, plumbing and electrical conveyances) of the California 
Environmental Quality Act (CEQA) Guidelines. 
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RECOMMENDATION 

Close the Public Hearing.  Approve “S” Zone Amendment No. SA2007-60, for the request to 
modify the conditions of approval for a previously approved 5-lot subdivision for new single-
family homes, to remove a 144" in diameter protected California Pepper Tree located on the 4th 
lot of the approved plans dated by Planning Commission on February 22, 2006 and City Council 
May 2, 2006, Subject to the Findings and Conditions of Approval. 

FINDINGS 

1. The proposed project is consistent with the Milpitas General Plan in that the proposed 
landscape modifications promote beautification of existing development. 

2. The proposed project, as conditioned, is consistent with the Zoning Ordinance in terms of 
land use.  The proposed landscaping modifications maintain the required front yard 
landscaping. 

3. The proposed project would not be detrimental or injurious to property or improvements in 
the vicinity nor to the public health, safety and general welfare.  The project is not 
anticipated to result in a negative community impact because use is compatible with 
surrounding uses.  The proposed landscape modifications will improve the overall aesthetics 
of the site.   

SPECIAL CONDITIONS 

1. All previous conditions of approval for the site shall remain in full force and effect 
except as amended here for the removal of one (1) 144” in diameter protected California 
Pepper tree which shall be exempt from Condition of Approval # 6 and #7.  (P) 

2. This approval is for Major Tentative Map No. MA2004-3, Zoning Map Amendment No. 
ZC2004-1, ‘S’ Zone Approval Amendment No. SA2005-16, and Environmental Impact 
Assessment No. EA2005-8 to create five (5) new parcels, rezone the property from Agriculture 
(A) to Single Family Residential (R1-6), and removal of 8 2 protected trees, as depicted on the 
Major Tentative Map, dated May 2, 2006, and as amended by these conditions of approval. (P, 
Modified 4/18/06) 

3. The proposed project shall be conducted in compliance with all applicable federal, state, and local 
regulations. (P) 

4. If, at the time of submittal for Parcel Map approval, there is a project job account balance due to 
the City for recovery of review fees, review of parcel map will not be initiated until the balance is 
paid in full. (P) 

5. Prior to submittal for Final Map recordation, the applicant shall pay to the City the park-in-lieu 
fee. (P) 

6. Prior to the issuance of building permits, the applicant provide a detailed landscape plan showing 
a minimum replacement ratio of 2:1 24” box trees on the project site to the Planning Division for 
review an approval. (P) 

7. Prior to issuance of building permits, the landscape plans shall show and the applicant shall 
install, tree protective fencing at the drip lines of tree Nos.  2, 3, 4, 5, 6, 7, 8, & 11.  The tree 
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protective fencing shall remain in place during all construction activities. on Lots 2 & 11. (P, 
Modified 4/18/06)   

8. Watering all active construction areas twice daily and more often during windy periods.  Active 
areas adjacent to existing land uses shall be kept damp at all times, or shall be treated with non-
toxic stabilizers or dust palliatives. (Mitigation Measure III.d-1) (P) 

9. Cover all trucks hauling soil, sand, and other loose materials or require all trucks to maintain at 
least a 2-feet freeboard level within their truck beds. (Mitigation Measure III.d-2) (P) 

10. Pave, apply water three times daily, or apply (non-toxic) soil stabilizers on all unpaved access 
roads, parking areas, and staging areas at construction sites. (Mitigation Measure III.d-3) (P) 

11. Sweep daily (with water sweepers) all paved access roads, parking areas and staging areas at 
construction sites. (Mitigation Measure III.d-4) (P) 

12. Sweep streets daily with water sweeper if visible soil material is carried onto adjacent public 
streets. (Mitigation Measure III.d-5) (P) 

13. Enclose, cover, water twice daily or apply non-toxic soil binders to exposed stockpiles (dirt, sand, 
etc.). (Mitigation Measure III.d-6) (P) 

14. Install sandbags or other erosion control measures to prevent silt runoff to public roadways. 
(Mitigation Measure III.d-7) (P) 

15. Plant vegetation in disturbed areas as quickly as possible. (Mitigation Measure III.d-8) (P) 

16. Suspend excavation and grading (all earthmoving or other dust-producing activities during 
periods of high winds when watering cannot eliminate visible dust plumes or when winds exceed 
25 mph (instantaneous gusts). (Mitigation Measure III.d-9) (P) 

17. Install wheel washers for all exiting trucks, or wash off the tires or tracks of all trucks and 
equipment leaving the site. (Mitigation Measure III.d-10) (P) 

18. Limit the area subject to excavation, grading and other construction activity at any one time. 
(Mitigation Measure III.d-11) (P) 

19. Pre-construction Surveys and Buffer Zones.  A pre-construction survey for roosting bats should 
be conducted prior to demolition of the buildings.  The survey should be conducted by a qualified 
bat biologist (i.e., a biologist holding a CDFG collection permit and a Memorandum of 
Understanding with DCFG allowing the biologist to handle and collect bats).  No activities that 
would result in disturbance to active roosts would proceed prior to the completed surveys.  If no 
active roosts are found, then no further action would be warranted.  If either a maternity roost or 
hibernaculum is present, the following mitigation measure should be implemented.  CDFG should 
also be notified of any active nurseries within the construction zone. (Mitigation MeasureIV.a-
d.1) (P) 

20. Exclude Bats Prior to Demolition of Roosts.  If an active nursery roost is found, demolition of the 
buildings should commence before maternity colonies form (i.e., prior to March 1) or after young 
are volant (flying) (i.e., after July 31).  If a non-breeding bat hibernaculum is found, the 
individuals should e safely evicted, under the direction of a qualified bat biologist (as determined 
by a Memorandum of understanding with CDFG), by opening the roosting area to allow air flow.  
Demolition should then follow no sooner than the following day (i.e., there should be no less than 
on e night between initial disturbance for air flow and the demolition).  This action should allow 
bats to leave during dark hours, thus increasing the chance of finding new roosts with a minimum 
of potential predation during daylight. (Mitigation Measure IV.a-d.2) (P) 
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21. Prior to any tree removal, the applicant shall submit to the City a landscape plan showing all 
existing trees on site, with species, common name, circumference, trees proposed for removal, 
and replacement at a 2:1 ratio of 36” 24” box trees to Planning Staff approval. (Mitigation 
Measure IV.a-d.3) (P) 

22. Prior to issuance of grading permits, the project archeologist shall conduct a detailed evaluation 
of subsurface construction plans when these plans become available to determine the areas that 
will be impacted by grading and trenching.  (Mitigation Measure V.b-d.1) (P) 

23. The project archeologist shall hand excavate a salvage sample of 5% deposit that is to be 
impacted by grading and trenching and analyzed with the results to be presented in a final written 
report to the City.  This excavation will be implemented to gather data from the parts of the site 
which are proposed for disturbance and will occur prior to the issuance of any building or grading 
permits. (Mitigation Measure V.b-d.2) (P) 

24. All earth moving activities of native soils during construction shall be monitored by a qualified 
archaeologist. (Mitigation Measure V.b-d.3) (P) 

25. In the event during monitoring, significant prehistoric traces (human remains, artifacts, 
concentrations of shell/bone/rock/ash) are encountered, all construction within a fifty meter radius 
of the find should be stopped and the applicant will notify the Planning Division immediately.  
The project archaeologist shall examine the find and make appropriate recommendation s based 
on State and local regulations and City Council Resolution No. 7287.  The applicant will abide by 
the archeologist’s recommendations. (Mitigation Measure V.b-d.4) (P) 

26. The project archaeologist will produce a report that thoroughly discusses the site with archival 
documentation, description and analysis of archaeological finding s to preserve significant 
information relating to the site.  The report shall include a signed statement from the project 
archaeologist that all mitigation measures have been complied with.  The report will be submitted 
to City Planning Staff and the Northwest Information Center of the California State Inventory. 
(Mitigation Measure V.b-d.5) (P) 

27. Prior to demolition permit issuance or any pre-demolition activities, a Phase I Environmental 
Assessment detailing the project site history and potential for soil/groundwater hazardous 
materials contamination shall be submitted to the Planning Division for review. (Mitigation 
Measure VII-b-1) (P) 

28. Project grading and construction activities shall not occur outside the hours of 7:00 a.m. to 7:00 
p.m. on weekdays and weekends, and shall not occur on the following holidays: New Year’s Day, 
Memorial Day, Independence Day, Labor Day, Thanksgiving Day, and Christmas Day, as per the 
City of Milpitas Noise Ordinance. (Mitigation Measure XI-a-1) (P) 

29. The issuance of building permits to implement this land use development will be suspended if 
necessary to stay within (1) available water supplies, or (2) the safe or allocated capacity at the 
San Jose/Santa Clara Water Pollution Control Plant, and will remain suspended until water and 
sewage capacity are available.  No vested right to the issuance of a Building Permit is acquired by 
the approval of this land development.  The foregoing provisions are a material (demand/supply) 
condition to this approval. (E) 

30. Prior to issuance of any building permits, developer shall obtain approval from the City Engineer 
of the water, sewer and storm drain studies for this development.  These studies shall identify the 
development's effect on the City's present Master Plans and the impact of this development on the 
trunk lines.  If the results of the study indicate that this development contributes to the over-
capacity of the trunk line, it is anticipated that the developer will be required to mitigate the 
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overflow or shortage by construction of a parallel line or pay a mitigation charge, if acceptable to 
the City Engineer. (E) 

31. At the time of final map approval, the developer shall submit a grading plan and a drainage study 
prepared by a registered Civil Engineer. The drainage study shall analyze the existing and 
ultimate conditions and facilities. The study shall be reviewed and approved by the City Engineer 
and the developer shall satisfy the conclusions and recommendations of the approved drainage 
study prior to final map approval. (E) 

32. Show on the tentative map how the site will drain. Drainage facilities outletting sump conditions 
shall be designed to convey the flows and protect all buildings.   There should be no overbank 
drainage from the developed portion of the site into the creek.  For developed portion of the site, 
storm water runoff should be collected and distributed to the City’s storm drain system.  The 
existing storm drain outfalls shall be capped and/or removed. (E) 

33. Prior to final map approval, the developer shall obtain design approval and bond for all necessary 
public improvements along Calaveras Road, including but not limited to curb and gutter, 
pavement, sidewalk, signage and striping, street lights, fire hydrants, storm drain, sewer and 
water services and adjustment of all existing utility boxes to grade. Plans for all public 
improvements shall be prepared on Mylar (24”x36” sheets) with City Standard Title Block and 
submit a digital format of the Record Drawings (AutoCAD format is preferred) upon completion 
of improvements. The developer shall also execute a secured public improvement agreement.  
The agreement shall be secured for an amount of 100% of the engineer’s estimate of the 
construction cost for faithful performance and 100% of the engineer’s estimate of the 
construction cost for labor & materials.  Prior to building occupancy permit issuance of the last 
building, all public improvements shall be completed. (E) 

34. Prior to building permit issuance, developer must pay all applicable development fees, including 
but not limited to, plan check and inspection deposit. (E) 

35. Prior to final map recordation, the developer shall pay a $15,000 contribution towards the design 
and /or construction of a traffic signal improvements or other traffic safety improvements at 
Calaveras Boulevard/Piedmont-Evans Road intersection. (E) 

36. Prior to any building permit issuance developer shall submit an executed petition to annex the 
subject property into the CFD 2005-1, with respect to the property, the special taxes levied by 
Community Facility District (CFD 2005-1) for the purpose of maintaining the public services.  
The petition to annex into the CFD shall be finalized concurrently with the final map recordation 
or prior to any building permit issuance, whichever occurs first.  The developer shall comply with 
all rules, regulations, policies and practices established by the State Law and/or by the City with 
respect to the CFD including, without limitation, requirements for notice and disclosure to future 
owners and/or residents. (E) 

37. In accordance with Milpitas Municipal Code XI-1-7.02-2, the developer shall underground all 
existing wires between the utility poles number 1 and 3, 2 and 5, and poles 3 to 7, with utility 
poles number 3, 4, 5, and 6 to be removed, as shown on the Engineering Services Exhibit “T” 
dated 9/12/2005 with the exception of transmission lines supported by metal poles carrying 
voltages of 37.5KV or more do not have to be undergrounded. In addition to existing overheads 
and proposed services, developer shall also underground existing services to the adjacent property 
on the Southeast corner of Calaveras Road and Piedmont Drive intersection. (E) 

38. Prior to recordation of any final map, the developer shall submit to the City a digital format of the 
final map (AutoCAD format). All final maps shall be tied to the North America Datum of 1983 
(NAD 83), California Coordinate of 1983, zone 3. (E) 
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39. The final map shall be recorded prior to issuance of any building permit. (E) 

40. The final map shall show a 15-foot wide backyard setback restriction, as shown on the 
engineering services exhibit “T”, dated 1/26/2006.  No permanent structures such as buildings, 
pools, storage shed and other structures will be permitted within this restricted area. (E) 

41. The developer shall dedicate on the final map necessary public service utility easements, street 
easements and easements for water and sanitary sewer purposes. (E) 

42. Prior to final map recordation, developer shall dedicate to Santa Clara Valley Water District 
necessary easement/deed for Flood Control and Drainage Purposes, as shown on the Engineering 
services Exhibit “T” dated, 1/26/2006. (E) 

43. The developer shall submit the following items with the building permit application and pay the 
related fees prior to final inspection (occupancy) by the Building Division:  

1. A. Water Service Agreement(s) for water meter(s) and detector check(s). 

2. B. Sewer Needs Questionnaire and/or Industrial Waste Questionnaire.   

3. Contact the Land Development Section of the Engineering Division at (408) 586-3329 to 
obtain the form(s). (E) 

44. The developer shall not obstruct the noted sight distance areas as indicated on the City standard 
drawing #405.  Overall cumulative height of the grading, landscaping & signs as determined by 
sight distance shall not exceed 2 feet when measured from street elevation. 

45. All existing on-site public utilities shall be protected in place and if necessary relocated as 
approved by the City Engineer. No permanent structure is permitted within City easements and 
no trees or deep rooted shrub are permitted within City utility easements, where the easement is 
located within landscape areas. (E) 

46. Per Milpitas Municipal Code Chapter 2, Title X (Ord. No. 201), developer may be required to 
obtain a permit for removal of any existing tree(s).  Contact the Street Landscaping Section at 
(408) 586-2601 to obtain the requirements and forms. (E) 

47. The U.S. Environmental Protection Agency (EPA) has empowered the San Francisco Bay 
Regional Water Quality Control Board (RWQCB) to administer the National Pollution 
Elimination Discharge System (NPDES) permit.  The NPDES permit requires all dischargers to 
eliminate as much as possible pollutants entering our receiving waters. Contact the RWQCB for 
questions regarding your specific requirements at (800) 794-2482. For general information, 
contact the City of Milpitas at (408) 586-3329. (E) 

48. This project is below the 1-acre impervious surface threshold therefore it is exempt from 
Regional Water Quality Control Board’s C.3 requirements. (E) 

49. Prior any grading permit issuance, developer shall submit plan to Santa Clara Valley Water 
District (SCVWD) for review, and obtain their approval.  Provide a slope stability analysis on the 
existing wall/slope for the proposed Fill and retaining wall along the creek side.  All 
correspondence with SCVWD shall be provided to the City. (E) 

50. Prior to any work within public right of way or City easement, the developer shall obtain an 
encroachment permit from City of Milpitas Engineering Division. (E) 

51. It is the responsibility of the developer to obtain any necessary encroachment permits from 
affected agencies, including but not limited to, Pacific Gas and Electric, SBC, Comcast, and 
Santa Clara Valley Water District.   Copies of approvals or permits from other agencies must be 
submitted to the City of Milpitas Engineering Division. (E) 
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52. The developer shall call Underground Service Alert (U.S.A.) at (800) 642-2444, 48 hrs prior to 
construction for location of utilities. (E) 

53. Developer shall submit to the City for approval, a Demolition Plan for the existing buildings to be 
removed.  All utilities shall be properly disconnected before the building can be demolished.  
Submitted plan shall clearly show (state) how the water service(s), sewer service(s) and storm 
service(s) will be disconnected. (E) 

54. Make changes as noted on Engineering Services Exhibit "T" (dated 1/26/2006) and submit a 
Mylar of the revised tentative map to the Planning Division within three weeks of this tentative 
map approval. No application for the review of the final map or improvement plans will be 
accepted until this condition is satisfied. (E) 

55. The seller shall provide disclosure of ranch activity through a recommended disclosure document 
to the satisfaction of the City Attorney. (PC 2/22/06) 

(P) = Planning Division   

(E) = Engineering Department 

 

 

 


















