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Category: Public Hearing Report Prepared by: Sheldon S. Ah Sing 

Public Hearing: Yes: ___X___ No: _____ 

Notices Mailed On: 11/30/07 Published On:  Posted On:  11/30/07 

 

TITLE: CONDITIONAL USE PERMIT UP2007-18/S-ZONE 

AMENDMENT SA2007-0003, 1181 E. CALAVERAS 

RESTAURANT 

Proposal: A request to consider a new 98-seat restaurant, site and exterior 

building modifications to an existing two-story building. 

Location: 1181 East Calaveras Boulevard 

APN: 029-13-039 

RECOMMENDATION: Close the Public Hearing.  Recommend approval subject to 

conditions of approval. 

Applicant(s): Sunny Tam, AIA, Studio 02, 147 Castro St., ste. 2, Mountain View, 

CA 94041 

Property Owner(s): VBA, LLC. 2051 Piedmont Rd., San Jose, CA 95132. Attn: Nam 

Nguyen  

Previous Action(s):  

General Plan Designation: General Commercial 

Present Zoning:          General Commercial (C2-S)

Existing Land Use: Commercial building 

Agenda Sent To: Applicant and Owners (as noted above) 

Attachments: Site and Architecture Plans 

PJ No. 2496 

BACKGROUND 

On July 23, 2007, Sunny Tam of Studio 02 submitted an application to allow a restaurant, 

offices, site modifications and exterior building modifications to an existing two-story building 

located along East Calaveras Boulevard.  According to Section 10-30.03-5, Conditional Uses, 

eating establishments may be allowed with the approval of a CUP.  In addition, since the exterior 

modification to the building does impact the overall design of the building, an S-Zone 

Amendment is required. 

Project Area 

The subject project area comprises of .69 acres and is a standalone building within a shopping 

center complex.  The adjacent property to the north is zoned R1-6 (Single-Family Residential).  
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The adjacent property to the east of Park Victoria is zoned R1-6.  The adjacent property to the 

south is zoned C1-S (Neighborhood Commercial).   

 

 

 

PROJECT DESCRIPTION 

The applicant proposes to establish a new restaurant on the first floor and offices on the second 

floor within an existing two-story building.  The applicant proposes site modifications including 

eliminating a trash enclosure area to add new parking stalls.  The applicant also proposes exterior 

modifications to the building because of exiting requirements for safety from the second floor 

and Americans with Disabilities Act (ADA) requirements, which include a new enclosed 

stairway and additional sloping ramps and railings. 

Traffic, Circulation and Parking 

The existing parking lot includes a combination of standard and compact parking stalls, accessed 

by a one-way drive aisle on the west side of the parcel and two-way drive aisles on the south and 

east sides of the parcel.  Both drive aisles have direct access to Ayer Street.  Because the 

applicant proposes to remove an unnecessary trash enclosure from the parking lot (southwest 

corner), two additional parking spaces are created. As proposed, the parcel has 40 onsite parking 

stalls, which include ADA accessible stalls.  The project meets the City’s parking requirement as 

shown in Table 1 below.  It is not anticipated that traffic caused by the project would be 

significant or cause negative impacts for surrounding properties. 
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Table 1--Parking Conformance 

 

Use Seats/Square footage Parking Ratio Parking Required 

Restaurant 98 + 2 waiting 1/3 seats 33 

Employee parking for 

restaurant 

 10% of total 3 

Office 1,581 1/400 s.f. 4 

   40 

 

Site and Architectural Review/S-Zone 

The building was originally constructed in 1979 and exhibits a Victorian architectural style.  

Because of the requirements for exiting and ADA, new ramps with railings are proposed where 

exits are located and a new enclosed stairway, providing access from the second floor offices, is 

proposed along the east elevation.  The building addition incorporates elements consistent with 

the remainder of the building, including the incorporation of a steep pitched roof, siding, 

fenestration and shutters for the windows.  Colors for the railings will be consistent with those 

used for the existing railings throughout the building. 

Conditional Use Permit 

The primary consideration of a CUP relates to compatibility of the proposed use with 

surrounding land uses.  The existing building is approximately 80 feet from the nearest 

residential property, which is located across from Ayer Street.  Because there is a potential for 

odors to be emitted from the restaurant, odor reducing equipment shall be installed to reduce 

odors.  The installation of the equipment shall comply with Building, Fire and Planning 

regulations.   

CONFORMANCE 

General Plan 

The proposed project is consistent with the General Plan, which encourages the development of a 

wide variety of commercial uses.   

Table 2 – General Plan Conformance 

 

Policy Applicability 

2.a-1-3, Encourage economic pursuits which 

will strengthen and promote development 

through stability and balance.  

The project offers a restaurant that supports the 

surrounding residential and commercial 

demand. 
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Zoning Ordinance 

The project is consistent with Title 11, Chapter 10 of the Milpitas Municipal Code.  The project 

meets the parking requirements listed in Section 53, Off-Street Parking Regulations.  As 

conditioned the project will not pose any health, safety or welfare problems. 

While, the applicant is not proposing any signs at this time, it is important to note that the 

existing pole sign on the premise is considered an abandoned sign per Section 30-2.02.  For the 

applicant to re-establish the sign, the applicant would have to adhere to the processes within the 

Municipal Code, which depending upon the scope of the project, may require approval by the 

Planning Commission. 

ENVIRONMENTAL REVIEW 

Staff completed an environmental assessment for the project in accordance with the California 

Environmental Quality Act (CEQA) and determined that the project is categorically exempt per 

Section 15301, (Class 1) Existing Facilities, because the project includes the operation involving 

negligible expansion of use beyond that existing. 

RECOMMENDATION 

Close the Public Hearing.  Staff recommends approval of Conditional Use Permit No. UP2007-

18/S-Zone Amendment No. SA2007-0003, 1181 Calaveras Restaurant, to allow a 98-seat 

restaurant, site and exterior building modifications, subject to the findings and conditions of 

approval. 

FINDINGS 

1. The proposed restaurant, at the proposed location will not be detrimental or injurious to 

property or improvements in the vicinity nor to the public health, safety, and general welfare 

in that as conditioned proper odor reducing equipment shall be installed. 

2. The proposed use is consistent with the Milpitas General Plan in that the proposed restaurant 

offers a service for the surrounding businesses and residences. 

3. The proposed use is consistent with the Milpitas Zoning Ordinance in that the restaurant 

provides an adequate amount of parking and as conditioned shall provide the proper odor 

reducing equipment. 
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SPECIAL CONDITIONS OF APPROVAL 

Planning Division 

1. The owner or designee shall develop the approved project in conformance with the approved 

plans and color and materials sample boards approved by the Planning Commission on 

December 12, 2007, in accordance with these Conditions of Approval. 

 

 Any deviation from the approved site plan, floor plans, elevations, materials, colors, 

landscape plan, or other approved submittal shall require that, prior to the issuance of 

building permits, the owner or designee shall submit modified plans and any other applicable 

materials as required by the City for review and obtain the approval of the Planning Director 

or Designee.  If the Planning Director or designee determines that the deviation is significant, 

the owner or designee shall be required to apply for review and obtain approval of the 

Planning Commission, in accordance with the Zoning Ordinance. 

 

2. Conditional Use Permit UP2007-18 (CUP)/S-Zone Amendment 2007-0003 (SZA) shall 

become null and void if the project is not commenced within 18 months from the date of 

approval.  Pursuant to Section 64.04-2 of the Zoning Ordinance of the City of Milpitas, since 

the project requires the issuance of a building permit, the project shall not be deemed to have 

commenced until the date of the building permit is issued and a foundation is completed or 

complies with all legal requirements necessary to commence the use, or obtains an 

occupancy permit, whichever is sooner. 

 

Pursuant to Section 64.04-1, the owner or designee shall have the right to request an 

extension of CUP and SZA if said request is made, filed and approved by the Planning 

Commission prior to expiration dates set forth herein. 

 

Engineering Division 

 

4. The developer shall not obstruct the noted sight distance areas as indicated on the City 

standard drawing #405.  Overall cumulative height of the grading, landscaping & signs as 

determined by sight distance shall not exceed 2 feet when measured from street elevation. 

 

5. All existing on-site public utilities shall be protected in place and if necessary relocated as 

approved by the City Engineer. No permanent structure is permitted within City easements 

and no trees or deep rooted shrubs are permitted within City utility easements, where the 

easement is located within landscape areas. 

 

6. Applicant/property owner shall be responsible for the trash collection and recycling services 

account.   Prior to occupancy permit issuance, the applicant shall submit evidence to the City 

that the following minimum refuse and recycling services have been subscribed with Allied 

Waste Services/BFI for commercial services: 

 

A. Maintain an adequate level of service for trash collection.   

B. Maintain an adequate level of recycling collection.  
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C. If applicant or any of the future tenants is a restaurant or frying/cooking food as part of 

their operation, a tallow account must be maintained and keep the tallow bins clean. 

 

7.  After the applicant has started its business, the applicant shall contact Allied Waste 

Services/BFI commercial representative to review the adequacy of the solid waste level of 

services.  If services are determined to be inadequate, the applicant shall increase the service 

to the level determined by the evaluation. For general information, contact BFI at (408) 432-

1234, x-264. 

 

8.  Per Chapter 200, Title V of Milpitas Municipal Code (Ord. No. 48.7) solid waste enclosures 

shall be designed to limit the accidental discharge of any material to the storm drain system. 

The storm drain inlets shall be located away from the trash enclosures (a minimum of 25 

feet). This is intended to prevent the discharge of pollutants from entering the storm drain 

system, and help with compliance with the City's existing National Pollution Discharge 

Elimination System (NPDES) Municipal permit.  The existing enclosure on the southwest 

corner of the property is not suitable and should not be used for solid waste purposes; on the 

building permit plan submittal indicate the purpose and the use of the subject enclosure. 

 

9.  Prior to any work within public right of way or City easement, the developer shall obtain an 

encroachment permit from City of Milpitas Engineering Division. 

 

10. The developer shall submit a Sewer Needs Questionnaire and/or Industrial Waste 

Questionnaire with the building permit application and pay the related fees prior to Building 

Permit issuance. Contact the Land Development Section at (408) 586-3329 to obtain the 

form(s). 

 

11. The U.S. Environmental Protection Agency (EPA) has empowered the San Francisco Bay 

Regional Water Quality Control Board (RWQCB) to administer the National Pollution 

Elimination Discharge System (NPDES) permit.  The NPDES permit requires all 

dischargers, including but not limited to construction activities, to eliminate as much as 

possible pollutants entering our receiving waters. Contact the RWQCB for questions 

regarding your specific requirements at (800) 794-2482. For general information, contact the 

City of Milpitas at (408) 586-3329.   

 

12. It is the responsibility of the developer to obtain any necessary encroachment permits from 

affected agencies and private parties.   Copies of these approvals or permits must be 

submitted to the City of Milpitas Engineering Division.  

 

13. If necessary, developer shall obtain required industrial wastewater discharge approvals from 

San Jose/Santa Clara Water Pollution Control Plant (WPCP) by calling WPCP at (408) 942-

3233. 

 

14. If the existing services (water, sewer and storm) are not adequately sized to serve this 

additional development, plans showing new services must be submitted and approved prior 

to building permit issuance. 
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15. Prior to building permit issuance, developer must pay all applicable development fees, 

including but not limited to, connection fees (water, sewer and storm), treatment plant fee, 

plan check and inspection deposit, and 2.5% building permit automation fee.  

 

16. In accordance with Chapter 5, Title VIII  (Ord. 238) of Milpitas Municipal Code, for new 

and/or rehabilitated landscaping 2500 square feet or larger the developer shall: 

 

A. Provide separate water meters for domestic water service & irrigation service.  Developer 

is also encouraged to provide separate domestic meters for each tenant. 

B. Comply with all requirements of the City of Milpitas Water Efficient Ordinance (Ord No 

238). Two sets of landscape documentation package shall be submitted by the developer 

or the landscape architect to the Building Division with the building permit plan check 

package.  Approval from the Land Development Section of the Engineering Division is 

required prior to building permit issuance, and submittal of the Certificate of Substantial 

Completion is required prior to final occupancy inspection.   

       

     Contact the Land Development Section of the Engineering Division at (408) 586-3329 for 

information on the submittal requirements and approval process. 

 

17. Per Milpitas Municipal Code Chapter 2, Title X (Ord. No. 201), developer may be required 

to obtain a permit for removal of any existing tree(s).  Contact the Street Landscaping 

Section at (408) 586-2601 to obtain the requirements and forms. 

 

18. The developer shall call Underground Service Alert (U.S.A.) at (800) 642-2444, 48 hrs prior 

to construction for location of utilities. 

 

19. The Flood Insurance Rate Map (FIRM) issued by the Federal Emergency Management 

Agency (FEMA) under the National Flood Insurance Program shows this site to be in Flood 

Zone "D".  

 

 

 

 

 

 

 




























