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MILPITAS PLANNING COMMISSION 
AGENDA REPORT 

 

Meeting Date: February 13, 2008 

 
PUBLIC HEARING 

APPLICATION: Site Approval Amendment No. SA2008-0002, Aspen Family 
Apartments  

 
APPLICATION  
SUMMARY: A request to amend a special condition of approval, No. 23a, relating to 

construction timing.  If approved, the request would allow project 
construction to occur on Saturdays and Sundays between 7 a.m. and 6 
p.m.   

 
LOCATION: 1666 South Main Street, (APN: 086-22-023) 
APPLICANT & OWNER: Global Premier, 5 Park Plaza, Suite 980, Irvine, CA 92614 
  
 
RECOMMENDATION: Staff recommends that the Planning Commission: 

1.  Close the public hearing; and 
2.  Approve the proposed amendment to special condition No. 23a, 

subject to the attached Resolution. 
 
PROJECT DATA: 
General Plan/ 
Zoning Designation: Multi-Family Very High Density /Multi-Family Very High Density (R4) 
Overlay District: ‘S’ Zone  
Specific Plan: Midtown 
 
Site Area: 2.69 acres    
 
CEQA Determination: Exempt 
  
PLANNER: Maxwell, Principal Administrative Analyst 
 
PJ:  3199 
 
 
 
ATTACHMENTS:   
A. Resolution 
B. Email request from applicant 
C. Noise Abatement Ordinance 
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LOCATION MAP   
 

Project Site 

No scale 
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BACKGROUND 
The Aspen Family Apartments was originally approved by the Planning Commission on March 14, 
2007 with an ‘S’ Zone application (SZ2007-0001) and Use Permit (UP2006-0022).  The Tentative Map 
(MI2007-0002) was approved on March 28, 2007.  On May 23, 2007, the Planning Commission 
approved amendments to the ‘S’ Zone (SA2007-0018) and Tentative Map (MM2007-0002) to allow 
90-day extensions for the completion of 22 special conditions for the ‘S’ Zone and five special 
conditions for the Tentative Map.  On July 11, 2007, the Planning Commission denied the applicant’s 
requests to increase building height and modify building setbacks (SA2007-0046 and UA2007-0009). 
 
On January 30, 2008, Charles Hutchison of Global Premier submitted an application to amend special 
condition No. 23a, of the ‘S’ Zone approval, to allow project construction on Saturdays and Sundays 
between 7 a.m. and 6 p.m.   Special condition No. 23a. currently restricts project construction to 
Saturdays between 9 a.m. and 5 p.m. 

23) Construction Noise: During construction, the applicant shall implement the following measures 
to reduce construction noise: (P) 
a. Construction shall be limited to the hours of 7:00AM to 7:00PM on weekdays, and 9:00AM 

to 5:00PM on Saturdays, with no noise generating construction on Sundays and holidays. 
 

 
PROJECT DESCRIPTION 
The 2.69 acres project site is located at 1666 S. Main Street and is currently under construction.  The 
development includes 101-unit affordable family apartment project with three four-story buildings and 
underground garages.  The project will provide new public streets creating smaller blocks and a more 
pedestrian-friendly environment. 
 
The site is located in an area of transitional land uses.  On the north side of the site are two existing 
multi-tenant commercial/industrial buildings and the future site of a high-density residential project.  
To the west is a rail line and, beyond, are industrial parks.  South of the site is an existing mini-storage 
complex.  The site is bounded by South Main Street with an industrial park and single-family homes. A 
vicinity map of the subject site location is included on the previous page.   
 

ADOPTED PLANS AND ORDINANCES CONSISTENCY 
 
General Plan, Midtown Specific Plan, and Zoning Ordinance 
The proposed change to the construction hours would be consistent with the provisions of the General 
Plan, Midtown Specific Plan and Zoning Ordinance. 

Milpitas Municipal Code: Noise Abatement Ordinance 
The proposed change to the project construction hours would be consistent with the provisions of the 
City’s Noise Abatement Ordinance (MMC V-213): 
 

3.03 (b) Site Construction Regulations. No person shall engage or permit others to engage in 
construction of any building or related road or walkway, pool or landscape improvement or in 
the construction operations related thereto, including, delivery of construction materials, 
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supplies, or improvements on or to a construction site except within the hours of 7:00 a.m. to 
7:00 p.m. on weekdays and weekends. 

 
ENVIRONMENTAL REVIEW 
The proposed project is exempt from further environmental review pursuant to Article 8, Section 
65457 (CEQA Exemption) of the State Planning and Zoning Law and Article 11, Section 
15168(c)(2) (Program EIR) of the California Environmental Quality Act (CEQA) Guidelines.  
The proposed change to special condition No. 23a. is consistent with the Midtown Specific Plan 
Program EIR.  Additionally, the EIR for the Midtown Specific Plan determined that, due to its 
temporary nature, project construction noise would not be a significant impact and no mitigation 
measures were required. 
 
PUBLIC COMMENT/OUTREACH 
Staff publicly noticed the application in accordance with City and State law.  As of the time of writing 
this report, there have been no written comments from the public. 
 
CONCLUSION 
Staff recommends approval of the change to special condition No. 23a. since the proposed days and 
hours for construction are consistent with the requirements of the City’s Noise Abatement Ordinance 
and the construction of the project is for a temporary period only, as the applicant is required, for state 
funding purposes, to complete construction by December 31, 2008.  In addition, there are no residences 
adjacent to the site that would be significantly impacted by the weekend construction.  The closest 
residence is 490 feet away.  Lastly, special condition No. 23a. was not a required environmental 
mitigation measure of the Midtown EIR. 
 
RECOMMENDATION 
 
STAFF RECOMMENDS the Planning Commission adopt Resolution No. 08-0007, approving ‘S’ 
Zone Amendment No. SA08-0002 amending special condition No. 23a. to read: 

23) Construction Noise: During construction, the applicant shall implement the following measures 
to reduce construction noise: (P) 

a. Construction shall be limited to the hours of 7:00AM to 7:00PM on weekdays, and 
97:00AM to 56:00PM on Saturdays and Sundays, with no noise generating construction 
on Sundays and holidays. 

 
 
Attachments: 
A. Resolution 
B. Email request from applicant 
C. Noise Abatement Ordinance (MMC V-213) 
 
 
S:\PLANNING DIVISION1\PLANNING COMMISSION\Staff Reports\StaffReportTemplate07\StaffReportTemplate07.doc 
 
 
 



RESOLUTION NO. 08-007 
 

A RESOLUTION OF THE PLANNING COMMISSION OF THE CITY OF MILPITAS, 
CALIFORNIA, APPROVING “S” ZONE AMENDMENT NO. SZ2008-0002, FOR THE 
ASPEN FAMILY APARTMENTS, LOCATED AT 1666 SOUTH MAIN STREET 
 

WHEREAS, on January 30, 2008, an application was submitted by Global Premier, 5 
Park Plaza, Suite 980, Irvine, California 92614, to amend special condition No. 23a. to modify 
the weekend days and times that project construction can occur on the site located at 1666 South 
Main Street.  The property is zoned “R4 -S” Multi-Family Very High Density and Site and 
Architectural Approval combining district (APN’s 086-22-023); and 
 

WHEREAS, the Aspen Family Apartments project was originally approved by the 
Planning Commission on March 14, 2007 (SZ2007-0001 and UP2006-0022) and March 28, 2007 
(MM2007-0002) and amended on May 23, 2007 (SA2007-0018 and MM2007-0002); and 
 

WHEREAS, the Planning Division completed an environmental assessment for the 
project in accordance with the California Environmental Quality Act (CEQA), and the Planning 
Commission determined the Aspen Family Apartments and this amendment application is 
exempt from further environmental review pursuant to Article 8, Section 65457 (CEQA 
Exemption) of the State Planning and Zoning Law and Article 11, Section 15168(c)(2) (Program 
EIR) of the California Environmental Quality Act (CEQA) Guidelines.   

 
WHEREAS, on February 13, 2008, the Planning Commission held a duly noticed public 

hearing on the subject application, and considered evidence presented by City staff, the 
applicant, and other interested parties. 
 

NOW THEREFORE, the Planning Commission of the City of Milpitas hereby finds, 
determines and resolves as follows: 

 
Section 1: The recitals set forth above are true and correct and incorporated herein by reference. 
 

Section 2: The proposed project is exempt from further environmental review pursuant to Article 
8, Section 65457 of the State Planning and Zoning Law and Article 11, Section 15168(c)(2) 
(Program EIR) of the California Environmental Quality Act (CEQA) Guidelines.  Additionally, 
the proposed amendment to special condition No. 23a is consistent with the Midtown Specific 
Plan Program EIR, which determined that, due to its temporary nature, project construction noise 
would not be a significant impact. 

 
Section 3: The proposed amendment to special condition No. 23a. is consistent with the 
provisions of the Milpitas General Plan, Midtown Specific Plan and the Zoning Ordinance.   
 
Section 4:  The proposed amendment to special condition No. 23a. is consistent with the 
permitted days and times for project construction provided in the Milpitas Noise Abatement 
Ordinance.   
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Section 5:  Approval of the proposed amendment to special condition No. 23a. will help the 
applicant meet State funding requirements to complete project construction by 
December 31, 2008. 

 
Section 6:  Approval of the proposed amendment to special condition No. 23a will not 

significantly impact any existing residences and that the closest existing residence is 
at least 490 feet away and on the opposite side of South Main Street. 

 
Section 9:  The Planning Commission of the City of Milpitas hereby approves the amendment to 
special condition No. 23a. to read as follows: 

1. Construction Noise: During construction, the applicant shall implement the following 
measures to reduce construction noise: (P) 
a. Construction shall be limited to the hours of 7:00AM to 7:00PM on weekdays, and 

7:00AM to 6:00PM on Saturdays and Sundays, with no noise generating construction on 
holidays. 

 
 
PASSED AND ADOPTED at a regular meeting of the Planning Commission of the City of 
Milpitas on February 13, 2008. 
 

______________________________________ 
Chair 

 
TO WIT: 
 
I HEREBY CERTIFY that the following resolution was duly adopted at a regular meeting of 
the Planning Commission of the City of Milpitas on February 13, 2008, and carried by the 
following roll call vote:  
 
AYES: COMMISSIONERS: . 
NOES: COMMISSIONERS: 
ABSTAIN: COMMISSIONERS: 
ABSENT: COMMISSIONERS: 
 
 
____________________________________ 
Secretary of the Planning Commission 
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EXHIBIT 1 
 

AMENDED CONDITIONS OF APPROVAL 
ASPEN FAMILY APARTMENTS 

“S” Zone Application No. SZ2007-0001  
Amended by SA2007-0018 and SA2008-0002 

 

1) “S” Zone Approval:  This “S” Zone Approval No. SZ2007-1 is for a multifamily residential 
development for 101 affordable family apartments and associated site improvements in 
accordance with the plans approved on March 14, 2007, and as amended by the conditions 
below.  Any modification to the project as approved will require an “S” Zone Amendment by 
the Planning Commission.  Minor modifications can be submitted to the Planning Division 
for processing as per Section 42.10 of the zoning code.  (P) 

2) Use Permit Approval:  This Use Permit No. UA2003-37 is for: 
a. Reduce the required number of parking spaces by 20 for residents and 16 for 

guests.  
b. Credit on-street parking spaces adjacent to the development as guest parking. 
c. Modify required building setbacks from public streets. 

Any modification to the above exceptions will require approval of a Use Permit Amendment 
by the Planning Commission.  (P) 

3) Parking:  Prior to certificate of occupancy issuance, the applicant shall submit a copy of a 
lease agreement that requires a statement for each unit rented that limits the number of 
parking spaces provided per unit and shall submit a copy to the City.  (P) 

4) Legal compliance: This use shall be conducted in compliance with all appropriate local, 
state, and federal laws and regulations, and in conformance with the approved plans.  (P) 

5) Asbestos:  Prior to any demolition or removal of any structures onsite, the applicant submit 
the asbestos survey and if asbestos-containing materials are present, the materials shall be 
abated by a certified asbestos abatement contractor in accordance with the regulations and 
notification requirements of the Bay Area Air Quality Management District.  (P) 

6) Lead:  Prior to building permit issuance, the applicant shall submit documentation of the 
removal of all lead contamination and a “Notice of Completion” letter from the Department 
of Toxic Substance Control. (P) 

7) Park Fee:  Prior to certificate of occupancy issuance, the applicant shall pay a park-in-lieu 
fee based on the latest Fair Market Appraisal (March 2007) and with credit for private open 
space.  (P) 

8) Private Job Account:  If at the time of application for building permit and for occupancy 
permit, there is a past due project job account balance owed to the City for recovery of 
review fees, review of permits will not be initiated until the balance is paid in full.  (P) 
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9) Noise and Vibration:  Prior to building permit issuance, a detailed analysis of railroad noise 
and vibrations must be submitted and recommended mitigation measures incorporated in the 
project plans.  (P) 

10) Signs:  Prior to occupancy permit issuance, the project sign program must be approved by the 
Planning Commission. (P) 

11) Solid Waste:  The trash/recycling chutes, bins and enclosure areas shall be kept clean by 
double-bagging garbage and by frequent sweeping and disposal of any spilled solid waste. 
(P) 

11) Landscape Irrigation: Prior to building permit issuance, the applicant shall submit an 
irrigation plan for all landscape areas.  The irrigation plan shall show that all landscape areas, 
including planter areas and containerized planters, will have an automatic, self-watering 
system installed that is serviced by a sprinkler head or drip system equipped with a moisture 
sensor. (P)   

12) Landscaping:  Prior to issuance of an occupancy permit, the required landscaping shall be 
planted and in place. (P, C.3 Standard Condition No. 4) 

13) Landscaping:  All required landscaping shall be replaced and continuously maintained as 
necessary to provide a permanent, attractive and effective appearance. Proper maintenance of 
landscaping requires minimal pesticide use and shall be the responsibility of property owner 
in perpetuity.  The pest reducing landscape maintenance techniques listed in the “Fact Sheet 
on Landscape Maintenance Techniques for Pest Reduction” in the City of Milpitas 
Stormwater C.3 Guidebook, are incorporated by reference into this condition. (P, C.3 
Standard Condition No. 7) 

14) Landscaping:  City Planning staff shall have approval authority for the installation of 
comparable substitute pest-resistant plant materials to satisfy the requirements of the 
approved landscape plan when the approved plants and materials are unavailable for 
installation, or when other unforeseen conditions prevent the exact implementation of the 
landscape plan. (P, C.3 Standard Condition No.6) 

15) Decorative Surfaces:  Prior to building permit issuance, applicant shall add decorative 
elements (i.e., pavers or tile accents) to plans for private walkways and planter areas, to the 
approval of the Planning Division. (P) 

16) Building Features:  Prior to building permit issuance, applicant shall revise building 
elevations to include: 

a. Windows recessed four inches (per Midtown Specific Plan Guidelines). 
b. Roof downspouts draining to landscape areas to the greatest extent possible. 
c. Covered bicycle parking. (P) 

17) Screening:  On-site utility transformers, boxes, etc. shall be placed underground (subsurface 
vaults) or be located at the rear of the property and screened from public view in a manner to 
the approval of the Planning Division. (P) 

18) Emergency Access Gates:  Prior to building permit issuance, the applicant shall provide 
plans for emergency access gates to the approval of the Fire and Planning Departments. (P) 

19) Stormwater: Prior to building permit issuance, permit plans shall incorporate the following 
BMP’S for post construction storm water impacts: (P) 
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a. Labeling and maintenance (annual inspections) of storm drain facilities; 
b. Storm drain inlet cleaning on an annual basis; 
c. Street sweeping. 

20) Vector Control: Prior to any construction or grading of the site, a vector control plan shall 
be submitted to and approved by the City. (P) 

21) Air Quality:  Prior to building permit issuance, permit plans shall implement the following 
Best Management Practices (BMP’s) at all project construction sites: (P, MM AQ-1) 
a. Water all active construction areas; 
b. Cover all trucks hauling soil, sand, and other loose materials, or require all trucks to   

maintain at least two feet of freeboard; 
c. Pave, apply water three times daily, or apply (non-toxic) soil stabilizers on all unpaved 

access roads, parking and staging areas; 
d. Sweep daily; 
e. Hydro seed or apply non-toxic soil stabilizers to inactive construction areas; 
f. Enclose, water or apply non-toxic soil binders to exposed stockpiles; 
g. Limit traffic speeds on unpaved roads to 15 miles per hour; 
h. Install sandbags or other erosion control measures to prevent silt runoff to public 

roadways; 
i. Suspend excavation and grading activity whenever the wind is so high that it results in 

visible dust plumes despite control efforts. (P) 

22) Air Quality: Prior to any permit issuance, incorporate into building plans appropriate Bay 
Area Air Quality Management District (BAAMQD) Best Management Practices (BMP’s) to 
reduce vehicle trips as identified in the Summary of Impacts and Mitigation Measures 
(Section 1.2 of the DEIR and FEIR, Subsection “Air Quality”, MM “Regional Development 
Impacts” for commercial development). Possible measures are (P, MM AQ-2): 
a. Provide physical improvements such as sidewalks, landscaping and bicycle parking that 

will act as incentives for pedestrian and bicycle modes of travel; 
b. Connect the site with regional bikeway and pedestrian trail systems; 
c. Provide a transit information kiosk; 
d. Provide showers and lockers for employees bicycling or walking to work; 
e. Provide secure and conveniently located bicycle parking and storage for workers and 

patrons; 
f. Provide electric vehicle charging facilities; 
g. Provide preferential parking for Low Emission Vehicles; 
h. Use specialty equipment (utility carts, forklifts, etc.) that are electrically, CNG or propane 

powered; 
i. Use reflective (or high albedo) and emissive roofs and light colored construction 

materials to increase the reflectivity of roads, driveways, and other paved surfaces, and 
include shade trees near buildings to directly shield them from the sun’s rays and reduce 
local air temperature and cooling energy demand. (P) 

23) Construction Noise: During construction, the applicant shall implement the following 
measures to reduce construction noise: (P) 
a. Construction shall be limited to the hours of 7:00AM to 7:00PM on weekdays, and 

7:00AM to 6:00PM on Saturdays and Sundays, with no noise generating construction on 
holidays. 
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b. Equip all internal combustion engine-driven equipment with mufflers that are in good 
condition and appropriate for the equipment. 

c. Utilize quiet models of air compressors and other stationary noise sources where the 
technology exists. 

d. Locate stationary noise-generating equipment as far as possible from sensitive receptors 
when sensitive receptors adjoin or are near a construction project area. 

e. Prohibit unnecessary idling of internal combustion engines. 
f. Prior to issuance of a building permit, designate a noise disturbance coordinator who will 

be responsible for responding to any local complaints about construction noise.  During 
construction, the coordinator will determine the cause of the noise complaints and 
institute reasonable measures to correct the problem.  Maintain during all construction a 
conspicuously posted telephone number for the public to call the coordinator at the 
construction site. (P) 

24) Biology: Appropriately timed surveys shall be conducted by a qualified botanist according to 
protocols acceptable to the U.S. Fish and Wildlife Service and the California Department of 
Fish and Game (CDFG), to determine the presence and/or absence of special status plant 
species.  If presence is detected, notification and appropriate protocols for relocation and/or 
mitigation and monitoring plan, to the approval of the City, for the plant species shall be 
prepared for long-term protection.  The plan shall be implemented either before or 
concurrently with ground disturbing activities on the property. (P) 

25) Biology and Hydrology: The applicant shall modify the existing Stormwater Pollution 
Protection Plan (SWPPP).  This plan shall include provisions to minimize on-site and off-site 
impacts to biological resources and water quality resulting from project related runoff.  
Measures shall include the following: (P)  
a. The use of silt fencing, fiber rolls, sediment basins, and other measures to reduce the 

movement of construction-related sediments into Penitencia Creek and other sensitive 
habitats. 

b. Installation of grit and oil trap systems, which shall be maintained in perpetuity. 
c. Implementation of BMP’s to prevent the discharge of construction debris and soils into 

Penitencia Creek during site clearing, grading and construction. 
d. As required, dewatering the section of creek channel surrounding the work areas 

associated with outfall and bridge construction.  The dewatering structure shall be to the 
approval of the City. 

e. The applicant shall retain a construction manager familiar with NPDES permit 
requirements to monitor construction activities.  

24) Stormwater: During all construction activities, the project applicant/developer shall adhere 
to the following Best Management Practices as suggested by BAAQMD: (P) 
a. Watering all active construction areas twice daily and more often during windy periods.  

Active areas adjacent to existing land uses shall be kept damp at all times, or shall be 
treated with non-toxic stabilizers or dust palliatives; 

b. Cover all trucks hauling soil, sand and other loose materials or require all trucks to 
maintain at least a 2 feet freeboard level within their truck beds; 

c. Pave, apply water three times daily, or apply (non-toxic) soil stabilizers on all unpaved 
access roads, parking areas and staging areas at construction sites. 
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d. Sweep daily (with water sweepers) all paved access roads, parking areas and staging 
areas at construction sites; 

e. Sweep streets daily with water sweeper if visible soil material is carried onto adjacent 
public streets; 

f. Hydro seed or apply (non-toxic) soil stabilizers to inactive construction areas (previously 
graded areas inactive for 10 days or more); 

g. Enclose, cover, water twice daily or apply non-toxic soil binders to exposed stockpiles 
(dirt, sand, etc.); 

h. Limit traffic speeds on unpaved areas to 15 mph; 
i. Install sandbags or other erosion control measures to prevent silt runoff to public 

roadways; 
j. Plant vegetation in disturbed areas as quickly as possible; and 
k. Suspend excavation and grading (all earthmoving or other dust-producing activities) or 

equipment during periods of high winds when watering cannot eliminate visible dust 
plumes.   

25) Affordability: Prior to the issuance of any permit, the applicant shall provide 
documentation to the approval of the City Attorney that the following 101 affordable 
rental-housing units (100% of total number of units) will be available at a housing cost 
affordable to very low and low-income households. (H) 

26) Affordability: The applicant shall provide the following information in the final Owner 
Participation Agreement, as it relates to the number of affordable housing units, types of 
units (two and three bedrooms) and the income levels of the proposed affordable housing 
units as illustrated below. (H) 

Income No. of  Units Type of Units 
Very Low and 
Low-Income 

50 Units Two & three bedrooms 

Very Low and 
Low-Income 

50 Units Two & three bedrooms 

Manager Unit 1 Unit Two bedroom 
 

27) Affordability: As part of the identified public benefit for this project, prior to occupancy, 
the applicant shall provide to the City of Milpitas City Council for review and approval, 
an dispersement plan by affordability (i.e., very low, low) exhibit illustrating the location 
of the affordable housing units within the development. The various levels of affordable 
housing units shall be dispersed equally throughout the development and shall contain the 
same architectural features, design and amenities. (H) 

 
28) Affordability: Income eligibility for the required number of affordable units shall be 

determined pursuant to the California Health and Safety Code Sections 50079.5, 50093 
and 50105, which provide that the very low income limits established by the U.S. 
Department of Housing and Urban Development (HUD), are the stated limits for that 
income category. (H) 

 
29) Affordability: The applicant and the City of Milpitas shall enter into Restriction 

Agreements that outline the provisions for maintaining the long-term affordability of the 
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required affordable rental units. The Restriction Agreements shall be approved to form by 
the Milpitas City Attorney’s Office, executed by the City Manager and recorded with the 
County of Santa Clara.  The Restriction Agreements shall require that the long-term 
affordability of the rental housing units shall remain in effect for the entire lifetime of the 
project. Any change to this requirement is subject to review and approval by the Milpitas 
City Council. (H) 

 
30) Affordability: The applicant shall work with the Housing Division staff in establishing 

and determining the waiting list of eligible residents that are qualified for the project. (H) 
 

31) Affordability: The established affordable rents for the rental apartment shall be pursuant 
to income eligibility provided by the California Health and Safety Code Sections 
50079.5, 50093 and 50105 which provide the "very low" limits established by the U.S. 
Department of Housing and Urban Development (HUD) are the state limits for those 
income categories and State of California Redevelopment Agency Law. The final 
affordable rents established for the apartment units shall not exceed the maximum 
allowable rents for “very low” households as defined in the above code sections. Said 
rents shall be approved for consistency with the definitions by the Housing Division staff.  
(H) 

 
32) Property Management Agreement: Prior to issuance of a building permit, the 

developer/property owner shall submit to City Housing Division staff, a copy of the same 
Property Management Agreement that is sent to the property investors defining the 
general maintenance and up-keep of the property. Said agreement shall also address 
maintenance of the Emergency Vehicle Access area. (H) 

 
33) Water and Wastewater: The issuance of building permits to implement this land use 

development will be suspended if necessary to stay within (1) available water supplies, or 
(2) the safe or allocated capacity at the San Jose/Santa Clara Water Pollution Control 
Plant, and will remain suspended until water and sewage capacity are available.  No 
vested right to the issuance of a Building Permit is acquired by the approval of this land 
development.  The foregoing provisions are a material (demand/supply) condition to this 
approval. (E) 

 
34) Water, Sewer and Storm Drains: Prior to issuance of any building permits, the 

developer shall obtain approval from the City Engineer of the water, sewer, and storm 
drain studies for this development.  These studies shall identify the development's effect 
on the City's present Master Plans and the impact of this development on the trunk lines.  
If the results of the study indicate that this development contributes to the over-capacity 
of the trunk line, it is anticipated that the developer will be required to mitigate the 
overflow or shortage by construction of a parallel line or pay a mitigation charge, if 
acceptable to the City Engineer. (E) 

 
35) Drainage: At the time of grading building permit issuance, the developer shall submit a 

grading plan and a drainage study prepared by a registered Civil Engineer. The drainage 
study shall analyze the existing and ultimate conditions and facilities. The study shall be 
reviewed and approved by the City Engineer and the developer shall satisfy the 
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conclusions and recommendations of the approved drainage study prior to final map 
approval of the first phase of development. (E) 

 
36) Public Improvements:  Prior to any building permit issuance, the developer shall obtain 

design approval and bond for all necessary public improvements along South Main 
Street, including but not limited to curb and gutter, pavement, sidewalk, signage and 
striping, bus stops and bus pads, signal installation at South Main Street and Project main 
entrance, median installation along Main Street, street lights, street furniture installation, 
fire hydrants, storm drain, sewer and water services. Plans for all public improvements 
shall be prepared on Mylar (24”x36” sheets) with City Standard Title Block and submit a 
digital format of the Record Drawings (AutoCAD format is preferred) upon completion 
of improvements. The developer shall also execute a secured public improvement 
agreement.  The agreement shall be secured for an amount of 100% of the engineer’s 
estimate of the construction cost for faithful performance and 100% of the engineer’s 
estimate of the construction cost for labor & materials.  The locations of public facilities 
such as water meters, RP backflow preventers, sewer clean outs, etc. shall be placed so 
access is maintained and kept clear of traffic.  All improvements must be in accordance 
with the Milpitas Midtown Specific Plan and Main Street Plan Line Study, and all public 
improvements shall be constructed and accepted by the City prior to building occupancy 
permit issuance of the first production unit. (E) 

37) Underground Parking: All proposed underground-parking structures should be 
designed for the additional surcharge due to traffic loading from proposed and future 
public streets. (E) 

38) Community Facilities District:  Prior to any building permit issuance, the developer 
shall submit an executed petition to annex the subject property into the CFD 2005-1, with 
respect to the property, the special taxes levied by Community Facility District (CFD 
2005-1) for the purpose of maintaining the public services.  The petition to annex into the 
CFD shall be finalized concurrently with the final map recordation or prior to any 
building permit issuance, whichever occurs first.  The developer shall comply with all 
rules, regulations, policies and practices established by the State Law and/or by the City 
with respect to the CFD including, without limitation, requirements for notice and 
disclosure to future owners and/or residents. (E) 

39) Traffic Impact Fee:  Prior to building permit issuance, the developer shall contribute its 
“fair share” of traffic impact fee in the amount of $22,579 (based on a Midtown impact 
fee of $113 per peak hour trip and Montague Expressway impact fee of $903 per peak 
hour trip). (E) 

40) Street Improvements: Prior to building permit issuance, the developer shall contribute 
$115,092 toward its “fair share” costs of South Main Street median improvement (based 
on a South Main Street Median Island contribution fee of $278.00 per peak hour trip).  At 
City’s option, the developer may be required to construct the subject improvement in lieu 
of payment of contribution. (E) 

41) Fees: The developer shall submit the following items with the building permit application 
and pay the related fees prior to final inspection (occupancy) by the Building Division:  
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a. Storm water connection fee of $45,114 based on 2.69 acres @ $16,771 per acre.  The 
water, sewer and treatment plant fee will be calculated at the time building plan 
check submittal. 

b. Water Service Agreement(s) for water meter(s) and detector check(s). 
c. Sewer Needs Questionnaire and/or Industrial Waste Questionnaire.   
Contact the Land Development Section of the Engineering Division at (408) 586-3329 to 
obtain the form(s). (E) 

43) Fees:  Prior to building permit issuance, the developer must pay all applicable 
development fees, including but not limited to, connection fees (water, sewer and storm), 
treatment plant fee, plan check and inspection deposit, and 2.5% building permit 
automation fee. (E) 

44) Tentative Map: Prior to any building permit issuance, the developer shall submit a 
tentative parcel map for review and approval, and record the parcel map prior to 
construction of building structure above street grade. (E) 

45) Access Easement: Prior to building permit issuance, the developer shall either record a 
reciprocal easement and maintenance agreement with the adjacent property owner on the 
south regarding the proposed Emergency Vehicle Access (EVA) or provide a recorded 
document regarding the access and maintenance/installation of private utility. The 
reciprocal agreement shall provide for the use of lands and maintenance of all private 
facilities including but not limited to roadway, wall along railroad, drainage, lighting, 
landscaping, and other common area facilities. (E) 

46) Under grounding: Prior to building occupancy permit issuance, the developer shall 
underground all existing wires and remove the related poles within the proposed 
development, with the exception of transmission lines supported by metal poles carrying 
voltages of 37.5KV or more. All proposed utilities within the proposed development must 
also be under grounded.  Show all existing utilities within and bordering the proposed 
development, and clearly identify the existing PG&E wire towers and state the wire 
voltage. (E) 

47) Sight Distance: The developer shall not obstruct the noted sight distance areas as 
indicated on the City standard drawing #405.  Overall cumulative height of the grading, 
landscaping & signs as determined by sight distance shall not exceed 2 feet when 
measured from street elevation. (E) 

48) Easements: Prior to any building permit issuance, the developer shall dedicate necessary 
easements for public street right of way, public service utilities, water, and sanitary sewer 
purposes.  (E) 

49) Wall: Prior to building permit issuance, the developer shall record a 5-foot wide Private 
Wall Maintenance Easement (PWME), and enter into an encroachment permit agreement 
with the city for the maintenance of subject wall within the public right of way.  The 
proposed wall plan needs to be included with the building site plan for review and 
approval.  Prior to any building final inspection/occupancy permit issuance, the developer 
shall construct the proposed wall to the satisfaction of the Building Chief Official and 
Planning Department requirements. (E) 
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50) Utilities: All existing public utilities shall be protected in place and if necessary relocated 
as approved by the City Engineer. No permanent structure is permitted within City 
easements and no trees or deep-rooted shrub are permitted within City utility easements, 
where the easement is located within landscape areas. (E) 

51) Wastewater: If necessary, developer shall obtain required industrial wastewater 
discharge approvals from San Jose/Santa Clara Water Pollution Control Plant (WPCP) by 
calling WPCP Industrial Source Control Inspector at (408) 945-5300. (E) 

52) Water: Multistory buildings as proposed require water supply pressures above that which 
the city can normally supply.   Additional evaluations by the applicant are required to 
assure proper water supply (potable or fire services).   The developer shall submit an 
engineering report detailing how adequate water supply pressures will be maintained.   
Contact the Utility Engineer at 586-3345 for further information. (E) 

53) Solid Waste: Prior to occupancy permit issuance, the developer shall construct solid 
waste enclosures to house the necessary solid waste bins.  The enclosure shall be 
designed per the Development Guidelines for Solid Waste Services, and enclosure drains 
must discharge to sanitary sewer line. City review & approval of the enclosures are 
required prior to construction of the trash enclosures. (E) 

54) Solid Waste: Per Chapter 200, Title V of Milpitas Municipal Code (Ord. No. 48.7) solid 
waste enclosures shall be designed to limit the accidental discharge of any material to the 
storm drain system. The storm drain inlets shall be located away from the trash 
enclosures (a minimum of 25 feet). This is intended to prevent the discharge of pollutants 
from entering the storm drain system, and help with compliance with the City's existing 
National Pollution Discharge Elimination System (NPDES) Municipal permit. (E) 

55) Solid Waste: Per Chapter 200, Solid Waste Management, V-200-3.10, General 
Requirement, applicant / property owner or HOA shall not keep or accumulate, or permit 
to be kept or accumulated, any solid waste of any kind and is responsible for proper 
keeping, accumulating and delivery of solid waste.  In addition, according to V-200-3.20 
Owner Responsible for Solid Waste, Recyclables, and Yard Waste, applicant / property 
owner shall subscribe to and pay for solid waste services rendered.  Prior to occupancy 
permit issuance (start of operation), the developer shall submit evidence to the City that a 
minimum level of refuse service has been secured using a Service Agreement with Allied 
Waste Services (formally BFI) for commercial services to maintain an adequate level of 
service for trash and recycling collection. After the applicant has started its business, the 
developer shall contact Allied Waste Services commercial representative to review the 
adequacy of the solid waste level of services.  If services are determined to be inadequate, 
the developer shall increase the service to the level determined by the evaluation. For 
general information, contact BFI at (408) 432-1234. (E) 

56) Stormwater: The U.S. Environmental Protection Agency (EPA) has empowered the San 
Francisco Bay Regional Water Quality Control Board (RWQCB) to administer the 
National Pollution Elimination Discharge System (NPDES) permit.  The NPDES permit 
requires all dischargers to eliminate as much as possible pollutants entering our receiving 
waters. Construction activities, which disturb one acre or greater are, viewed as a source 
of pollution, and the RWQCB requires a Notice of Intent (NOI) be filed, along with 
obtaining an NPDES Construction Permit prior to the start of construction. A Storm 
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Water Pollution Prevention Plan (SWPPP) and a site-monitoring plan must also be 
developed by the developer, and approved by the City prior to permit issuance for site 
clearance or grading. Contact the RWQCB for questions regarding your specific 
requirements at (800) 794-2482. For general information, contact the City of Milpitas at 
(408) 586-3329. (E) 

57) Stormwater: The developer shall comply with Regional Water Quality Control Board’s 
C-3 requirements and implement the following: 

      At the time of building permit plan check submittal, the developer shall submit a “final” 
Stormwater Control Plan and Report.  Site grading, drainage, landscaping and building 
plans shall be consistent with the approved Stormwater Control Plan.  The Plan and 
Report shall be prepared by a licensed Civil Engineer and certified that measures 
specified in the report meet the C.3 requirements of the Regional Water Quality Control 
Board (RWQCB) Order, and shall be implemented as part of the site improvements. (E) 

58) Stormwater: Prior to building permit issuance, the developer shall submit an Operation 
and Maintenance (O&M) Plan for the long-term operation and maintenance of C-3 
treatment facilities.  (E) 

59) Stormwater: Prior to Final occupancy, the developer shall execute and record an O&M 
Agreement with the City for the operation, maintenance and annual inspection of the C.3 
treatment facilities. (E) 

60) Stormwater: Prior to building, site improvement or landscape permit issuance, the 
building permit application shall be consistent with the developer’s approved Stormwater 
Control Plan and approved special conditions, and shall include drawings and 
specifications necessary to implement all measures described in the approved Plan. As 
may be required by the City’s Building, Planning or Engineering Divisions, drawings 
submitted with the permit application (including structural, mechanical, architectural, 
grading, drainage, site, landscape and other drawings) shall show the details and methods 
of construction for site design features, measures to limit directly connected impervious 
area, pervious pavements, self-retaining areas, treatment BMPs, permanent source control 
BMP’s, and other features that control stormwater flow and potential stormwater 
pollutants. Any changes to the approved Stormwater Control Plan shall require Site & 
Architectural (“S” Zone) Amendment application review. (E) 

61) Stormwater: Prior to issuance of Certificate of Occupancy, the developer shall submit a 
Stormwater Control Operation and Maintenance (O&M) Plan, acceptable to the City, 
describing operation and maintenance procedures needed to insure that treatment BMP’s 
and other stormwater control measures continue to work as intended and do not create a 
nuisance (including vector control). The treatment BMP’s shall be maintained for the life 
of the project. The stormwater control operation and maintenance plan shall include the 
applicant’s signed statement accepting responsibility for maintenance until the 
responsibility is legally transferred. (E) 

62) Demolition: All utilities shall be properly disconnected before the existing building can 
be demolished.  Show/state how the water service(s), sewer service(s) and storm 
service(s) will be disconnected.  The water service shall be locked off in the meter box 
and disconnected or capped immediately behind the water meter for future use, if it is not 
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to be used during the construction.  If the existing water services will not be used for the 
proposed development, the service laterals shall be removed and capped at the main 
water line.  The sanitary sewer shall be capped off at the clean out near the property line 
or approved location if it is not to be used.  The storm drain shall be capped off at a 
manhole or inlet structure or approved location if it is not to be used. (E) 

63) Landscape Irrigation: In accordance with Chapter 5, Title VIII  (Ord. 238) of Milpitas 
Municipal Code, for new and/or rehabilitated landscaping 2500 square feet or larger the 
developer shall: 
a. Provide separate water meters for domestic water service & irrigation service.  

Developer is also encouraged to provide separate domestic meters for each tenant. 
b. Comply with all requirements of the City of Milpitas Water Efficient Ordinance (Ord 

No 238). Two sets of landscape documentation package shall be submitted by the 
developer or the landscape architect to the Building Division with the building permit 
plan check package.  Approval from the Land Development Section of the 
Engineering Division is required prior to building permit issuance, and submittal of 
the Certificate of Substantial Completion is required prior to final occupancy 
inspection.   

Contact the Land Development Section of the Engineering Division at (408) 586-3329 
for information on the submittal requirements and approval process. (E) 

 
64) Landscape Irrigation: Per Chapter 6, Title VIII of Milpitas Municipal Code (Ord. No. 

240), the landscape irrigation system must be designed to meet the City’s recycled water 
guidelines and connect to recycled water system when available. The developer is 
encouraged to design the entire landscaped area for recycled water connection. If the site 
is not properly designed for recycled water at this time, the entire site will be required to 
retrofit when recycled water becomes available.  Contact the Land Development Section 
of the Engineering Division at (408) 586-3329 for design standards to be employed.  (E) 

 
65) Public Right-of-Way Work: Prior to any work within public right of way or City 

easement, the developer shall obtain an encroachment permit from City of Milpitas 
Engineering Division. (E) 

 
66) Utilities: The developer shall call Underground Service Alert (U.S.A.) at (800) 642-2444, 

48 hrs prior to construction for location of utilities. (E) 
 
67) Other Approvals and Permits: It is the responsibility of the developer to obtain any 

necessary permits or approvals from affected agencies and private parties, including but 
not limited to, Pacific Gas and Electric, SBC, Comcast, Union Pacific Railroad, Southern 
Pacific Railroad, Santa Clara Valley Transportation Agency, and City of Milpitas 
Engineering Division.   Copies of any approvals or permits must be submitted to the City 
of Milpitas Engineering Division. (E) 

 
68) Tree Removal: Per Milpitas Municipal Code Chapter 2, Title X (Ord. No. 201), the 

developer may be required to obtain a permit for removal of any existing tree(s).  Contact 
the Street Landscaping Section at (408) 586-2601 to obtain the requirements and forms. 
(E) 
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69) Construction Monitoring: Prior to start of any construction, the developer shall submit a 

construction schedule and monitoring plan for City Engineer review and approval.  The 
construction schedule and monitoring plan shall include, but not be limited to, 
construction staging area, parking area for the construction workers, personal parking, 
temporary construction fencing, construction information signage and establish a 
neighborhood hotline to record and respond to neighborhood construction related 
concerns.  The developer shall coordinate their construction activities with other 
construction activities in the vicinity of this project.  The developer’s contractor is also 
required to submit updated monthly construction schedules to the City Engineer for the 
purpose of monitoring construction activities and work progress. (E) 

 
70) Flood: The Flood Insurance Rate Map (FIRM) issued by the Federal Emergency 

Management Agency (FEMA) under the National Flood Insurance Program shows this 
site to be in Flood Zone "X". (E) 

 
71) Postal Service: The developer shall obtain information from the US Postal Services 

regarding required mailboxes.  Structures to protect mailboxes may require Building, 
Engineering and Planning Divisions review. (E) 

 
72) Exhibit “S”: At the time of building plan check submittal, the developer shall 

incorporate the changes shown on Engineering Services Exhibit "S"(dated 3/5/2007) in 
the design plans and submit three sets of civil engineering drawings showing all proposed 
utilities to the Land Development Engineer for plan check. (E) 

 
 
 

Acronyms 
ADA Americans with Disabilities Act 
BMP Best Management Practices 

CDFG California Department of Fish and Game 
C3 Stormwater 
E Engineering Dept. Special Conditions 

EIR Environmental Impact Report for the Midtown Specific 
Plan 

H Housing Division Special Conditions 
MM Mitigation Measure from the Final Environmental Impact 

Report for the Midtown Specific Plan 
MMC Milpitas Municipal Code 

NPDES National Pollutant Discharge Elimination System 
P Planning Division Special Conditions 

SWPPP Stormwater Pollution Protection Plan 
 





MILPITAS MUNICIPAL CODE 

Excerpts From Noise Abatement Ordinance 

V-213-3 Unlawful to Create or Permit Disturbing Noise 
(a) Residential Zone Regulations. 
3.01 It shall be unlawful for any person in any district zoned for residential use (under the 
provisions of Chapter 10, Title XI of the Milpitas Municipal Code) to make, continue or 
cause to be made or continued any disturbing noise between the hours of 10:00 p.m. in the 
evening to 7:00 a.m. in the morning. 
3.02 It shall be unlawful for any person owning, possessing or controlling any real property 
in any district zoned for residential use (under the provisions of Chapter 10, Title XI of the 
Milpitas Municipal Code) to permit or allow the making, continuing or causing to be made or 
continued any disturbing noise upon said real property between the hours of 10:00 p.m. in 
the evening to 7:00 a.m. in the morning. 
3.03 The above prohibition against making, continuing or causing to be made or continued 
any disturbing noise in any district zoned for residential use shall not apply to the 
authorized collection of solid waste, recyclables, and/or yard trimmings by an authorized 
collector during the months of June, July and August beginning at 6:00 a.m. 
 
(b) Site Construction Regulations. No person shall engage or permit others to 
engage in construction of any building or related road or walkway, pool or landscape 
improvement or in the construction operations related thereto, including, delivery of 
construction materials, supplies, or improvements on or to a construction site 
except within the hours of 7:00 a.m. to 7:00 p.m. on weekdays and weekends. 
No construction work shall be conducted or performed on the holidays indicated in 
Section V-213-2-2.05 of this chapter. 
 
(c) Exemption from Off-Site Construction Regulations. Exempt from the Off-Site 
Construction Regulations of this article are: 

 
(1) Emergency construction and repair that is necessary for protection of life 
and property, 
(2) Operation preempted from local regulation by state law, such as 
construction of public school buildings, 
(3) Furnishing utility-type service including construction and maintenance of 
utility facilities, 
(4) Any work on an existing single-family or duplex (two-family) dwelling 
undertaken by the property owner, 
(5) Operation to construct and maintain facilities within the public right-of-way 
as deemed necessary by the Public Works Director, and 
(6) Any other circumstances where the City Manager deems that an exemption 
would be appropriate. (Ord. 196.6 (part), 3/17/98; Ord. 196.5 (part), 10/7/97; 
Ord. 196.4, 12/5/95; Ord. 196 (part), 6/7/77) 

 
 
V-213-2.05 Holiday-means New Year's Day, Memorial Day, Independence Day, Labor Day, 
Thanksgiving Day and Christmas Day. 
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