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MILPITAS PLANNING COMMISSION 
AGENDA REPORT 

 

Meeting Date: May 14, 2008 

 
PUBLIC HEARING 

APPLICATION: Conditional Use Permit No. UP08-0012, Massage Envy 
 
APPLICATION  
SUMMARY: A request to locate a fixed location, massage establishment within a 

3,324 square foot suite.  
 
LOCATION: 581 E Calaveras Blvd. (APN: 028-12-025 ) 
APPLICANT: Jeff Guest, 4521 Lilac Ridge Road, San Ramon, CA 94582 
OWNER: Shapell Homes, Joe Dubios 
 
RECOMMENDATION: Staff recommends that the Planning Commission: 

1.  Close the public hearing; and 
2.  Adopt Resolution No. 08-015 approving the project subject to 

conditions of approval. 
 
PROJECT DATA: 
General Plan/ 
Zoning Designation: Town Center / Town Center (TC) 
Designated Parking: 16 spaces 
Parking Required: 16 spaces  
   
CEQA Determination: Categorically exempt form CEQA pursuant to Section 15301 (Existing 

Facilities)   
  
PLANNER: Tiffany Kunsman, Jr. Planner 
 

PJ: 2520  
 
 
ATTACHMENTS:  A.  Massage Envy Brochure  

B. Plans 
C. Resolution / Conditions of Approval  
D. Milpitas Municipal Code III-6-7, Massage Establishment 
E. Public Comment Recieved 
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BACKGROUND 
On March 28, 2008, Jeff Guest representing Massage Envy submitted an application requesting to 
locate a new 3,324 square foot massage facility within the Town Center Shopping Center at 581 E 
Calaveras Boulevard.  Per Section 22.04-11 for conditionally permitted uses within the Town Center, 
the Planning Commission may review any retail business or service establishment that is found to be 
consistent with the intent of the zone and will not impair the present or potential uses of adjacent 
properties.  The proposed project is in accordance with the Chapter 6, Massage Establishments and 
Practitioners of the Milpitas Municipal Code.  
 
PROJECT DESCRIPTION 
Massage Envy will have a main reception area, 1 office, 13 treatment rooms, 1 quite room, 1 break 
room and storage area.  Treatment rooms are for massages only. Examples of some of the different 
massages given include Swedish massages, Deep tissue massages, and Sports massages.  The Milpitas 
clinic would employ 25-35 massage therapists and 6-8 administrative/clerical positions.  The hours of 
operation will be between 7:00a.m. and 10:00p.m. which is the allowed hours of operation per the 
Chapter 6 Massage Establishments and Practitioners Ordinance.   
 
The proposed project location is at the northern end of the Milpitas Town Center Shopping Center.  The 
zoning is Town Center West (TC-W).  Town Center West is predominantly retail and entertainment 
uses as to Town Center East is more office and highway serving uses. The abutting properties are as 
follows:  To the north is Single Family Residential (R1-6), to the east, Town Center East (TC-E), to the 
south is Industrial Park (MP), and to the west is Town Center West (TC-W).  A vicinity map of the 
subject site location is included on the previous page.   

ADOPTED PLANS AND ORDINANCES CONSISTENCY 

General Plan 
The table below outlines the project’s consistency with applicable General Plan Guiding Principles and 
Implementing Policies: 
 

Table 2  
General Plan Consistency 

 
Policy Consistency Finding 
2.a-I-6:   Endeavor to maintain a balanced economic 

base that can resist downturns in any one economic 
sector. 

Consistent.   

 2.a-I-5:  Maintain policies that promote a strong 
economy which provides economic opportunities for 
all Milpitas residents within existing environmental, 
social fiscal and land use constraints. 

Consistent.  

 
Zoning Ordinance 
Per Section 22.04-11 for conditionally permitted uses within the Town Center, the Planning 
Commission may review any retail business or service establishment that is found to be consistent with 
the intent of the zone and will not impair the present or potential uses of adjacent properties.  Massage 
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establishments as the primary business use are Conditionally Permitted in the Highway Service zone 
and allowed (if in compliance with the Milpitas Municipal Code III-6-7, Massage Establishments) as an 
ancillary use to a Medical Office as defined in Section 10-2.58-1.  A massage establishment fits the 
intent for the Town Center zone and will not impair present or potential business but benefit them by 
bringing in more cliental.   
 
Milpitas Municipal Code III-6-7, Massage Establishment, 
The purpose and intent of the Massage Ordinance is to is to protect the public health, safety and welfare 
by regulating the operation of massage establishments, off-premises massage services, and persons 
offering massage and to ensure that persons offering massage services conduct their work in a lawful 
and professional manner; that they possess the minimum necessary qualifications and training; and that 
they comply with minimum building sanitation and health standards. As conditioned, the proposed 
establishment is consistent with the Milpitas Municipal Code III-6-1, Massage Establishment.  (See 
attachment D, Milpitas Municipal Code III-6-7) 
 
ENVIRONMENTAL REVIEW 
The Planning Division conducted an initial environmental assessment of the project in accordance with 
the California Environmental Quality Act (CEQA).  Staff determined that the project is categorically 
exempt from further environmental review pursuant to Section 15301 (Existing Facilities). 
 
PUBLIC COMMENT/OUTREACH 
Staff publicly noticed the application in accordance with City and State law.  As of the time of writing 
this report, there is one inquiry from the public disapproving the location of the new establishment due 
to articles in the news paper stating problems with illegal activities occurring in massage 
establishments. (See attachment E) 
 
CONCLUSION 
Massage Envy is a national franchise with over 500 locations including Mountain View, Redwood 
City, and Morgan Hill.  Locating a massage establishment in the Town Center will promote a mix of 
uses, provide economic opportunities, and will be compatible with its neighboring existing / future 
tenants.  (See attachment A for more details; Massage Envy Brochure) 
 
RECOMMENDATION 
 
STAFF RECOMMENDS THAT the Planning Commission adopt Resolution No. 08-015 approving 
Conditional Use Permit No. UP08-0012, subject to the attached Conditions of Approval. 
 
Attachments: 

• Project Description 
• Plans 
• Resolution / Conditions of Approval  
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RESOLUTION NO. 08-015 
 

A RESOLUTION OF THE PLANNING COMMISSION OF THE CITY OF MILPITAS, 
CALIFORNIA, APPROVING CONDITIONAL USE PERMIT NO. UP-08-0012, 

MASSAGE ENVY TO LOCATE A FIXED LOCATION MASSAGE ESTABLISHMENT 
WITHIN A 3,324 SQUARE FOOT SUITE, LOCATED AT 581 E CALAVERAS BLVD. 

 
WHEREAS, on March 28, 2008, an application was submitted by Jeff Guest, 581 East 

Calaveras Blvd., to allow locate a fixed location, massage establishment within a 3,324 square 
foot suite.  The property is located within the Town Center Zoning District (APN: 028-12-025); 
and 
 

WHEREAS, on April 18, 2008, the City’s Development Review Committee reviewed 
the application for compliance with the General Plan, Zoning Ordinance, and other applicable 
requirements; and 
 

WHEREAS, the Planning Division completed an environmental assessment for the 
project in accordance with the California Environmental Quality Act (CEQA), and recommends 
that the Planning Commission determine this project categorically exempt from further 
environmental review pursuant to Section 15301 “Existing Facilities 
 

WHEREAS, on May 14, 2008, the Planning Commission held a duly noticed public 
hearing on the subject application, and considered evidence presented by City staff, the 
applicant, and other interested parties. 
 

NOW THEREFORE, the Planning Commission of the City of Milpitas hereby finds, 
determines and resolves as follows: 

 
Section 1: The recitals set forth above are true and correct and incorporated 
herein by reference. 

 
Section 2: The project is exempt from further environmental review pursuant to Class 1, 
Section 15301 (“Existing Facilities”) of the California Environmental Quality Act 
(CEQA) Guidelines 

 
Section 3: The proposed use, at the proposed location will not be detrimental or injurious 
to property or improvements in the vicinity or to the public health, safety, and general 
welfare due to the message establishment operating internally within the dwelling and no 
improvements to the vicinity are proposed for this permit.  
 
Section 4: The proposed use is consistent with the Milpitas General Plan because it is a 
commercial business, which promotes and encourages economic pursuits and provides 
employment opportunities.  (General Plan, Implementation Policy, 2.a-I-4, 2.a-I-3, and 
2.1-I-5). 
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Section 5:  The proposed use is consistent with the Milpitas Zoning ordinance pursuant 
to Title XI, Chapter 10, Section 22.04-11 (Conditional Uses Permitted, Any other retail 
business or service establishment…) in that the proposed use is consistent with the 
purpose of the Town Center Zoning district and will not impair the present or potential 
uses of adjacent properties. 
 
Section 6:  The Planning Commission finds that the proposed use consistent with the 
City’s Massage Ordinance, and would enhance or facilitate the vitality of an existing 
commercial area without presenting a significant impact in public health or safety. 

 
Section 7: The Planning Commission of the City of Milpitas hereby approves 
Conditional Use Permit No. UP08-0012, Massage Envy, subject to the above Findings, 
and Conditions of Approval attached hereto as Exhibit 1.   

 
PASSED AND ADOPTED at a regular meeting of the Planning Commission of the City of 
Milpitas on May 14, 2008. 
 

______________________________________ 
Chair 

 
TO WIT: 
 
I HEREBY CERTIFY that the following resolution was duly adopted at a regular meeting of 
the Planning Commission of the City of Milpitas on May 14, 2008, and carried by the following 
roll call vote:  
 
AYES: COMMISSIONERS:    
NOES: COMMISSIONERS: 
ABSTAIN: COMMISSIONERS: 
ABSENT: COMMISSIONERS: 
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EXHIBIT 1 
 

CONDITIONS OF APPROVAL 
CONDITIONAL USE PERMIT NO. UP08-0012 

 

Planning Division 
1. The owner or designee shall develop the approved project in conformance with the 

approved plans and color and materials sample boards approved by the Planning 
Commission on May 14, 2008, in accordance with these Conditions of Approval. 

 
Any deviation from the approved site plan, floor plans, elevations, materials, colors, 
landscape plan, or other approved submittal shall require that, prior to the issuance of 
building permits, the owner or designee shall submit modified plans and any other 
applicable materials as required by the City for review and obtain the approval of the 
Planning Director or Designee.  If the Planning Director or designee determines that the 
deviation is significant, the owner or designee shall be required to apply for review and 
obtain approval of the Planning Commission, in accordance with the Zoning Ordinance. 

 
2. Conditional Use Permit No. UP08-0012 shall become null and void if the project is not 

commenced within 18 months from the date of approval.  Pursuant to Section 64.04-2 of 
the Zoning Ordinance of the City of Milpitas, since the project requires the issuance of a 
business license, the project shall not be deemed to have commenced until the date of the 
issuance of a business license. 

 
3. Pursuant to Section 64.04-1, the owner or designee shall have the right to request an 

extension of UP08-0012 if said request is made, filed and approved by the Planning 
Commission prior to expiration dates set forth herein. 

 
4. Prior to commencement of the use or issuance of building permits, the owner or designee 

shall submit written consent to all of these imposed conditions to the Planning Director or 
designee.  The owner or designee understands that the resolution will be of no force or 
effect unless such written consent is submitted to the City.  

 
5. Prior to issuance of a certificate of occupancy, the applicant shall apply for and furnish 

the information necessary to obtain a business license as required by Title III, Chapter 1 
of the Milpitas Municipal Code.  No business license shall be issued until the 
investigation is completed and the permit to operate is approved.   

 
6. Prior to issuance of a certificate of occupancy and business license, the applicant shall 

submit an application to the Chief of Police or his or her authorized representative.  
Please refer to III-6-6 Massage Establishment, and Off-Premises Massage Service Permit 
Application. 

 
7. Each person employed or acting as a message practitioner shall have a valid massage 

practitioner permit issued by the Chief of Police which shall be clearly visible on the 
massage practitioner’s person during working hours.  It shall be unlawful for any owner, 
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manager, operator, managing officer/employee, or permittee to employ or permit a person 
to act as a massage practitioner who is not listed on the massage establishment permit 
application or off-premises massage services permit application and who is not in 
possession of a valid massage practitioner permit issued pursuant to Chapter 6 of the 
Milpitas Municipal Code.   

 
8. The possession of a valid massage establishment permit or off-premises massage service 

permit does not authorize the possessor of the permit or any other person to perform work 
for which a massage practitioner permit is required. 

 
9. Massage shall be provided or given only between the hours of 7:00 a.m. and 10:00 p.m. 

No massage establishment shall be open and no customer shall be in such massage 
establishment between the hours of 10:30 p.m. and 7:00 a.m. No off-premises massage 
shall be provided or given between the hours of 10:00 p.m. and 7:00 a.m. 

 
10. A list of services available, and the cost of such services, shall be posted in an open 

public place within the premises and shall be described in readily understandable 
language. No owner, manager, operator, managing officer/employee, or permittee shall 
permit, and no massage practitioner shall offer or perform, any service other than those 
posted. 

 
11. Any massage practitioner who provides massage at any hotel or motel, shall first notify 

the owner, manager, or person in charge thereof that such permittee intends to provide 
massage to a person or persons registered at the hotel or motel and give such owner, 
manager, or person in charge the name on his or her massage practitioner permit.  

 
12. The massage establishment permit, and a copy of the permit of each and every massage 

practitioner employed by a massage establishment shall be displayed in an open and 
conspicuous place on the premises. 

 
13. Every massage establishment and off-premises massage service shall keep a written 

record of the date and hour of each service provided, the name and address of each patron 
and the service received, and the name of the massage practitioner administering the 
service. Such records shall be open to inspection only by City officials, including the 
Police Department and the City Attorney, charged with enforcement of this chapter. 
These records may not be used for any other purpose than as records of services provided 
and may not be provided to other parties by the massage establishment or off-premises 
massage service unless otherwise required by law. Such records shall be retained on the 
premises of the massage establishment or at the off-premises massage service business 
office for a period of two (2) years. 

 
14. Massage establishments shall at all times be equipped with an adequate supply of clean 

sanitary towels, table coverings and linens. Clean towels, coverings and linens shall be 
stored in enclosed cabinets. Towels and linens shall not be used on more than one (1) 
patron, unless they have first been laundered and disinfected. Disposable towels and 
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coverings shall not be used on more than one (1) patron. Soiled linens and paper towels 
shall be deposited in separate, approved receptacles. 

 
15. Wet and dry heat rooms, steam or vapor rooms or cabinets, toilet rooms, shower and bath 

rooms, tanning booths, whirlpool baths and pools, shall be thoroughly cleaned and 
disinfected as needed, and at least once each day the premises are open, with an approved 
disinfectant. Bathtubs shall be thoroughly cleaned with an approved disinfectant after 
each use. All walls, ceilings, floors, and other physical facilities for the establishment 
must be in good repair and maintained in a clean and sanitary condition. 

 
16. Instruments utilized in performing massage shall not be used on more than one (1) patron 

unless they have been sterilized using approved sterilization methods. 
 

17. All employees, and massage practitioners, shall perform their work fully clothed, be 
clean and wear clean outer garments which are used and worn only at the establishment 
(i.e., a smock).  

 
18. Doors to dressing rooms may not be locked. Draw drapes, curtain enclosures, or 

accordion-pleated closures are acceptable on all inner dressing and treatment rooms in 
lieu of doors. 

 
19. No person shall enter, be, or remain in any part of a massage establishment while in 

possession of an open container of alcohol, or while consuming or using any alcoholic 
beverage or drugs, except pursuant to a prescription for such drugs. The owner, operator, 
managing officer/employee, manager, or permittee shall not permit any such person to 
enter or remain upon such premises.  

 
20. No massage establishment or off-premises massage service shall operate as a school of 

massage, or use the same facilities as that of a school of massage. 
 

21. No massage establishment or off-premises massage service which has been granted a 
permit under the provisions of this Chapter shall place, publish or distribute or cause to 
be placed, published or distributed any advertising matter that depicts any portion of the 
human body that would reasonably suggest to prospective customers that any service is 
available other than those services described in Section 6-2(c) of this Chapter. No 
massage establishment or off-premises massage service shall employ language in the text 
of such advertising that would reasonably suggest to a prospective patron that any service 
is available other than those services as described in Section 6-2(c) of this Chapter. 

 
22. At least one entrance door, allowing access to the massage establishment and any 

building it may be located in, shall remain unlocked during business hours. The premises 
and facilities shall meet all code requirements of the city as to the safety of the structure 
and the adequacy of the plumbing, heating, ventilation and waterproofing of rooms where 
showers or water or steam baths are given. 

 
23. A massage shall not be given unless the patron's genitals are fully covered. 
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24. No massage establishment shall be open for business without at least one massage 

practitioner on the premises at all times who is in possession of a valid permit. 
 

25. Only a massage table shall be used for massage. No pads or mattresses shall be placed on 
the floor. 

 
26. No condoms shall be kept in the Massage establishment unless they are the personal 

property of persons on-site and for the individual's personal off-site use. 
 

27. Any change with respect to the information contained in the permittee's application shall 
be reported to the Chief of Police within ten (10) days of such change. (Ord. 172.3 (part), 
4/18/95) 

Engineering Division 
1. Per Chapter 200, Solid Waste Management, V-200-3.10, General Requirement, applicant 

/ property owner shall not keep or accumulate, or permit to be kept or accumulated, any 
solid waste of any kind and is responsible for proper keeping, accumulating and delivery 
of solid waste.  In addition, according to V-200-3.20 Owner Responsible for Solid Waste, 
Recyclables, and Yard Waste, applicant / property owner shall subscribe to and pay for 
solid waste services rendered.  Prior to occupancy permit issuance (start of operation), the 
applicant shall submit evidence to the City that a minimum level of refuse service has 
been secured using a Service Agreement with Allied Waste Services (formally BFI) for 
commercial services to maintain an adequate level of service for trash and recycling 
collection. After the applicant has started its business, the applicant shall contact Allied 
Waste Services commercial representative to review the adequacy of the solid waste level 
of services.  If services are determined to be inadequate, the applicant shall increase the 
service to the level determined by the evaluation. For general information, contact BFI at 
(408) 432-1234. 

 
2. Prior to building permit issuance, developer must pay all applicable development fees, 

including but not limited to plan check and inspection deposit, and 2.5% building permit 
automation fee.  

 
3. The developer shall submit a Sewer Needs Questionnaire and/or Industrial Waste 

Questionnaire with the building permit application and pay the related fees prior to 
Building Permit issuance. Contact the Land Development Section at (408) 586-3329 to 
obtain the form(s). 

 
4. The U.S. Environmental Protection Agency (EPA) has empowered the San Francisco 

Bay Regional Water Quality Control Board (RWQCB) to administer the National 
Pollution Elimination Discharge System (NPDES) permit.  The NPDES permit requires 
all dischargers to eliminate as much as possible pollutants entering our receiving waters. 
Contact the RWQCB for questions regarding your specific requirements at (800) 794-
2482. For general information, contact the City of Milpitas at (408) 586-3329.   

 



Resolution No. 08-015  Page 7 

5. It is the applicant’s responsibility to obtain any necessary permits or approval from 
affected agencies or private parties.  Copies of any approvals or permits must be 
submitted to the City of Milpitas Engineering Division.  

 
6. The Flood Insurance Rate Map (FIRM) issued by the Federal Emergency Management 

Agency (FEMA) under the National Flood Insurance Program shows this site to be in 
Flood Zone "X".  

 



Chapter 6 MASSAGE ESTABLISHMENTS AND PRACTITIONERS* 

* Prior ordinance history: Ord. 172.2, 10/18/94. 
 

III-6-1 Purpose and intent. 

The purpose and intent of this Chapter is to protect the public health, safety and welfare by 
regulating the operation of massage establishments, off-premises massage services, and 
persons offering massage. The city council recognizes massage as a valid professional service 
offering the public health and therapeutic benefits. The city council, however, finds that prior 
regulations have not satisfactorily addressed serious crime problems. 
The purpose of this Chapter is to ensure that persons offering massage services conduct their 
work in a lawful and professional manner; that they possess the minimum necessary 
qualifications and training; and that they comply with minimum building sanitation and health 
standards. (Ord. 172.3 (part), 4/18/95) 
 

III-6-2 Definitions 

Unless a particular provision or its context otherwise requires, the definitions and provisions 
contained in this Section shall govern the construction, meaning, and application of words and 
phrases used in this Chapter: 
(a) “Applicant” means the permit applicant and each of the following persons: the managing 
officer/employee, a general partner, a limited partner who owns or controls twenty percent (20%) 
or more of the business, a shareholder who owns or controls twenty percent (20%) or more of the 
shares. 
(b) “Employee” means any person, other than a massage practitioner, employed by a massage 
establishment who may render any service to the permittee, who receives compensation from the 
massage establishment and who has no physical contact with the customers or clients. The term 
“employee” shall include independent contractors who are regularly employed by the massage 
establishment. 
(c) “Massage” means any method of treating the external parts of the body, usually with the 
hands, so as to stimulate circulation and make muscles or joints supple, or relieve tension, for 
remedial, or health purposes offered in return for any form of consideration. In addition to 
accepting other forms of compensation, a person may be deemed to have received consideration 
for performing a massage when the massage is offered as part of a membership, as part of a 
package of services or as incidental to the purchase of a product. Methods of massage include, 
but are not limited to stroking, kneading, rubbing, tapping, pounding, or stimulating the external 
parts of the body with or without the aid of any mechanical or electrical apparatus or appliances; 
or with or without supplementary aids, such as rubbing alcohol, liniments, antiseptics, oils, 
powders, creams, lotions, ointments, or other similar preparations commonly used in this practice; 
or by baths, including but not limited to Turkish, Russian, Swedish, Japanese, vapor, shower, 
electric tub, sponge, mineral, fomentation, or any other type of bath.  
(d) “Massage establishment” means any establishment having a fixed place of business where 
any person, firm, association, partnership, or corporation engages in, conducts, or carries on, or 
permits to be engaged in, conducted or carried on, any massage. 
(e) “Massage practitioner,” “massage trainee,” “masseur,” and “masseuse” means any person 
who administers massage to another person, for any form of consideration. 
(f) “Off-premises massage service” means any business where a function of such business is to 
engage in or carry on massage, not at a fixed location but at a location designated by the 
customer, massage practitioner, or other person. 
(g) “Permit,” as used in this Chapter, shall mean a massage establishment permit, off-premises 
massage service permit or massage practitioner permit and shall not be used to refer to business 



licenses issued by the Finance Department or to use permits issued by the Planning Commission 
pursuant to Milpitas Municipal Code Title XI, Chapter 10. 
(h) “Permittee,” as used in this chapter, means any and all applicants who have been issued a 
massage establishment permit, off-premises massage service permit, or massage practitioner 
permit. 
(i) “Recognized school of massage” means any school or institution of learning which teaches the 
theory, ethics, practice, profession, or work of massage, and which has been approved pursuant 
to the California Education Code. Schools offering a correspondence course not requiring 
attendance shall not be deemed a recognized school of Massage. The City of Milpitas shall have 
the right to confirm that the applicant has actually attended class in a recognized school of 
massage. (Ord. 172.3 (part), 4/18/95) 
 

III-6-3 Permit Required--Massage Establishment; Off-Premises Service; Massage 
Practitioner 

It shall be unlawful for any person, association, partnership or corporation to engage in, conduct 
or carry on, or permit to be engaged in, conducted or carried on, in or upon any premises within 
the City of Milpitas, the operation of a massage establishment or off-premises massage service or 
the function of a massage practitioner without first having obtained a permit issued by the City of 
Milpitas pursuant to the provisions set forth in this Chapter. Such permit shall be valid for twelve 
(12) months from the date of issuance unless revoked or suspended, and shall be renewed 
annually as required by Section III-6-14 of this Chapter. (Ord. 172.3 (part), 4/18/95) 
 

III-6-4 Business License Requirement 

At the time of application for a permit to operate, the applicant shall also apply for and furnish the 
information necessary to obtain a business license as required by Title III, Chapter 1 of this code. 
No business license shall be issued until the investigation is completed and the permit to operate 
is approved. The business license shall be issued upon approval of the permit to operate and 
upon payment of the business license fee as provided in Title III, Chapter 1. (Ord. 172.3 (part), 
4/18/95) 
 

III-6-5 Exemptions 

The provisions of this chapter shall not apply to the following establishments or classes of 
individuals who perform massage while employed in their professional capacities: 
(a) Physicians, surgeons, chiropractors, osteopaths, nurses, physical therapists, or 
acupuncturists, who are duly licensed to practice their respective professions in the State of 
California and persons working directly under the supervision of such licensed persons. “Working 
directly under the supervision” means that the person is an employee of the licensed person, is 
working at the same location as the licensed person, has his or her work supervised by the 
licensed person, and that the licensed person is present when the employee is performing 
massage. This exemption shall not apply if the business performs massage on persons for whom 
the licensed person does not provide professional services. 
(b) Barbers, beauticians, cosmetologists, and other persons licensed to practice any healing art 
under the provisions of Division 2 (commencing with Section 500) of the California Business and 
Professions Code while engaging in practices within the scope of their licenses, and who perform 
massage only on the neck, face and/or scalp of the customers. 
(c) Personal fitness training centers, gymnasiums, athletic facilities or health clubs, when the 
giving of massage for compensation is not a principal function of such businesses. The 
determination of whether massage constitutes a principal or incidental function of personal fitness 



training centers, gymnasiums, athletic facilities or health clubs shall be made by the Chief of 
Police, based upon consideration of the percent of income that the business derives from 
massages, the amount of floor space devoted to and the number of employees assigned to 
massage services, as well as the manner in which the business advertises and holds itself out to 
the public. The decision of the Chief of Police regarding whether a particular business is entitled 
to this exemption shall be final. 
(d) Hospitals, nursing homes, sanitariums, or any other healthcare facilities duly licensed by the 
State of California. 
(e) Accredited high schools, junior colleges, and colleges or universities whose coaches and 
trainers are acting within the scope of their employment. 
(f) Trainers of amateur, semi-professional or professional athletes or athletic teams, while 
engaging in their training responsibilities for and with athletes; and trainers working in conjunction 
with a specific athletic event such as an outdoor road or bike race. (Ord. 172.40 (part), 6/17/03; 
Ord. 172.3 (part), 4/18/95) 
 

III-6-6 Massage Establishment, and Off-Premises Massage Service Permit 
Application 

(a) Any person, corporation, or partnership desiring to obtain a permit to operate a massage 
establishment or off-premises massage service shall make application to the Chief of Police or 
his or her authorized representative. Prior to submitting such application, a non-refundable fee 
shall be paid in the amount of two hundred dollars ($200.00) for each applicant listed on the 
application up to a maximum of one thousand dollars ($1,000.00) or such sum as set forth in the 
City Fee Schedule. An applicant for an off-premises massage service permit who has a valid 
massage practitioner permit and who will be the sole practitioner for the off-premises massage 
service, shall pay a fee of one hundred dollars ($100.00) or such sum as set forth in the City Fee 
Schedule. Such fees shall be used, in part, to defray the cost of the investigation required by this 
Chapter. A copy of the receipt for payment shall accompany each application. 
(b) The application and fee required under this Section shall be in addition to any license, permit 
or fee required under any other Chapter of this code or any other regulation of the City of Milpitas. 
(c) The application for a massage establishment or off-premises massage service permit does not 
authorize a massage establishment or off-premises massage service to operate until such permit 
has been issued. 
(d) Each applicant for a permit shall submit the following information under penalty of perjury: 
(1) The full true name under which the business will be conducted. 
(2) The present or proposed address where the business is to be conducted. 
(3) The applicant’s full, true name, other names used, date of birth, California driver’s license 
number or California identification number, social security number (unless prohibited by law), 
present home address and home telephone number. 
(4) The sex, height, weight, color of hair, and color of eyes. 
(5) Such other identification and information as required by the Chief of Police or his or her 
representative, necessary to discover the truth of the responses provided in the application. 
(6) The previous two (2) residences of the applicant and the inclusive dates at each address. 
(7) The applicant’s business, occupation, and employment history for ten (10) years preceding 
the date of application, and the inclusive dates of same. 
(8) The massage permit history of the applicant, whether such person has ever had any such 
permit or license issued by any agency, board, city, county, territory, or state; the date of 
issuance of such a permit or license, whether the permit or license was revoked or suspended; or 
if a vocational or professional license or permit was issued, revoked, or suspended and the 
reason therefor. 
(9) All convictions for any crime involving conduct which requires registration under California 
Penal Code Section 290, convictions under California Penal Code Sections 266i, 314, 315, 316, 
318, 647(a), 647(b), or 415 as a result of an arrest for 647(b) (as now written or as amended), or 
convictions of crimes designated in Government Code Section 51032(b) (as now written or as 



amended), including any felony involving the sale of a controlled substance specified in Sections 
11054-11058 of the California Health and Safety Code (as now written or as amended), or 
convictions of any crime involving dishonesty, fraud, deceit, violence or moral turpitude. 
(10) All convictions for crimes under the laws of any other state or country which proscribe the 
same conduct or similar conduct as the California crimes designated in Section 6(d)(9). 
Convictions that have been expunged must be reported. 
(11) All injunctions that have been issued against the applicant for nuisances under California 
Penal Code Section 11225 or for nuisances issued under similar laws of other states. 
(12) A complete description of all services to be provided. 
(13) The name, address, date of birth, California driver’s license number or California 
identification number, social security number (unless prohibited by law), of each massage 
practitioner or employee who is or will be employed in the massage establishment or off-premises 
massage service. 
(14) The name and address of any massage business or other like establishment owned or 
operated by any person whose name is required to be given pursuant to this section. 
(15) Acceptable written proof that the applicant is at least eighteen (18) years of age. 
(16) If the applicant is a corporation, the name of the corporation shall be set forth exactly as 
shown in its articles of incorporation or charter, together with the state and date of incorporation 
and the names and home addresses of each of its current officers and directors, and of each 
stockholder holding more than twenty percent (20%) of the stock of that corporation. 
(17) If the applicant is a partnership, the application shall set forth the name and home 
address(es) of each of the partners, including limited partners. If the applicant is a limited 
partnership, it shall furnish a copy of its certificate of limited partnership as filed with the County 
Clerk. If one or more of the partners is a corporation, the provisions of this subsection pertaining 
to corporate applicants shall apply to the corporate partner as well. 
(18) The name of the officer, general partner or employee designated by the applicant, 
corporation or partnership who shall act as the managing officer/employee. Such person shall 
complete and sign all application forms required of an individual applicant under this Chapter. The 
corporation’s or partnership’s managing officer/employee must, at all times, meet all of the 
requirements set for permittees by this Chapter or the corporation or partnership permit shall be 
suspended until a managing officer/employee who meets such requirements is designated. If no 
such person is designated within ninety (90) days, the corporation or partnership permit is 
deemed canceled and a new application for permit must be filed. 
(19) Fingerprints to be furnished at a place designated by the Chief of Police. Such fingerprints 
shall be used for the purpose of establishing identification. Fingerprinting will be taken at a place 
designated by the Chief of Police. Any fee required for fingerprinting fee will be the responsibility 
of the applicant. 
(20) Two (2) photographs of the applicant and managing officer/employee to be taken by the 
police department. 
(21) A description of any other business to be operated on the same premises, or on adjoining 
premises, owned or controlled by the applicant. 
(22) The name and address of the owner and lessor of the real property upon or in which the 
business is to be conducted. In the event the applicant is not the legal owner of the property, the 
application must be accompanied by a copy of the lease and a notarized acknowledgment from 
the owner of the property that a massage establishment will be located on his or her property. 
(23) Authorization for the City of Milpitas, its agents and employees, to seek information and 
conduct an investigation into the truth of the statements set forth in the application and into the 
background of the applicant and the managing officer/employee. 
(24) Proof of massage malpractice insurance in the sum of not less than one hundred thousand 
dollars ($100,000.00) per licensed massage practitioner or massage technician employed at the 
massage establishment up to a maximum of five hundred thousand dollars ($500,000.00). This 
requirement may be satisfied by malpractice insurance being provided in the name of individual 
massage practitioners. 
(25) The applicant shall notify the Chief of Police of any change of address or fact which may 
occur during the process of applying for a massage establishment permit. 



(e) The Chief of Police or his or her authorized representative shall have up to sixty (60) days 
after submission of all required information, including the required certificate of occupancy, to 
investigate the application and the background of the applicant, provided said sixty (60) days may 
be extended for such period as may be necessary to obtain fingerprint records from the 
appropriate state agency. Upon the completion of the investigation, the Chief of Police shall grant 
the permit, with or without conditions, if the Chief of Police finds in the exercise of his or her 
discretion all of the following: 
(1) The required fee has been paid. 
(2) The application conforms in all respects to the provisions of this Chapter and to all other laws. 
(3) The applicant has not made a material misrepresentation in the application. 
(4) The applicant, if an individual; or any of the stockholders of the corporation; or any officer or 
director; if the applicant is a corporation; or a partner if the applicant is a partnership; or the 
managing officer/employee has not, within ten (10) years preceding the submission of the 
application, been convicted of, or pleaded guilty or no contest to, an offense involving conduct 
which requires registration under California Penal Code Section 290, or of conduct which is a 
violation of the provisions of California Penal Code Sections 266i, 314, 315, 316, 318, 647(a), 
647(b) or 415 as a result of an arrest for 647(b) (as now written or as amended), or of any crime 
designated in California Government Code Section 51032(b) (as now written or as amended), 
including any felony involving the sale of a controlled substance specified in Sections 11054 -- 
11058 of the California Health and Safety Code (as now written or as amended), or of any other 
crime involving dishonesty, fraud, deceit, violence or moral turpitude, or has not been enjoined 
under California Penal Code Section 11225 (as now written or as amended). Convictions under 
the laws of other states or countries which proscribe the same or similar conduct as the California 
crimes stated above shall also be considered. 
(5) Within five (5) years preceding application, the applicant or managing officer/employee has 
not had a massage establishment permit, off-premises massage service permit, massage 
practitioner permit, or other similar permit or license revoked or suspended by the City of Milpitas, 
or any other state or local agency; or engaged in conduct or operated a massage or similar 
establishment in a manner that would be grounds for revocation of a permit under this Chapter; or 
owned or managed a massage establishment or similar establishment where persons required to 
be licensed were allowed to work without the required licenses. 
(6) The applicant is at least eighteen (18) years of age. 
(7) The permit as requested by the applicant would comply with all applicable laws, including, but 
not limited to, health, zoning, fire and safety requirements and standards. 
(8) The applicant has not surrendered, or had revoked, a massage permit issued by any other 
jurisdiction due to a violation of that jurisdiction’s applicable ordinance or regulations. 
(f) If the Chief of Police or authorized representative, following investigation of the applicant, fails 
to make the findings stated in Section III-6-6(e), the Chief shall deny said application by written 
notice to the applicant. The Chief of Police may delay issuance of the permit if the applicant is 
being prosecuted for a violation of any of the Penal Code sections specified in Section III-6-
6(e)(4) for an additional period of up to one hundred and eighty (180) days. If, during this period 
of delay, the applicant pleads guilty, pleads no contest, or is found guilty, the Chief of Police shall 
deny the application. (Ord. 172.40 (part), 6/17/03: Ord. 172.3 (part), 4/18/95) 
 

III-6-7 Massage Establishment and Off-Premises Massage Service Operating 
Requirements 

No person shall engage in, conduct, carry on, or permit to be engaged in, conducted, or carried 
on, any massage establishment or off-premises massage service unless each and all of the 
following requirements are met: 
(a) Each person employed or acting as a massage practitioner shall have a valid massage 
practitioner permit issued by the Chief of Police which shall be clearly visible on the massage 
practitioner's person during working hours. It shall be unlawful for any owner, manager, operator, 
managing officer/employee, or permittee to employ or permit a person to act as a massage 



practitioner who is not listed on the massage establishment permit application or off-premises 
massage service permit application and who is not in possession of a valid massage practitioner 
permit issued pursuant to this Chapter. 
(b) The possession of a valid massage establishment permit or off-premises massage service 
permit does not authorize the possessor of the permit or any other person to perform work for 
which a massage practitioner permit is required. 
(c) Massage shall be provided or given only between the hours of 7:00 a.m. and 10:00 p.m. No 
massage establishment shall be open and no customer shall be in such massage establishment 
between the hours of 10:30 p.m. and 7:00 a.m. No off-premises massage shall be provided or 
given between the hours of 10:00 p.m. and 7:00 a.m. 
(d) A list of services available, and the cost of such services, shall be posted in an open public 
place within the premises and shall be described in readily understandable language. No owner, 
manager, operator, managing officer/employee, or permittee shall permit, and no massage 
practitioner shall offer or perform, any service other than those posted. 
(e) Any massage practitioner who provides massage at any hotel or motel, shall first notify the 
owner, manager, or person in charge thereof that such permittee intends to provide massage to a 
person or persons registered at the hotel or motel and give such owner, manager, or person in 
charge the name on his or her massage practitioner permit.  
(f) The massage establishment permit, and a copy of the permit of each and every massage 
practitioner employed by a massage establishment shall be displayed in an open and 
conspicuous place on the premises. 
(g) Every massage establishment and off-premises massage service shall keep a written record 
of the date and hour of each service provided, the name and address of each patron and the 
service received, and the name of the massage practitioner administering the service. Such 
records shall be open to inspection only by City officials, including the Police Department and the 
City Attorney, charged with enforcement of this chapter. These records may not be used for any 
other purpose than as records of services provided and may not be provided to other parties by 
the massage establishment or off-premises massage service unless otherwise required by law. 
Such records shall be retained on the premises of the massage establishment or at the off-
premises massage service business office for a period of two (2) years. 
(h) Massage establishments shall at all times be equipped with an adequate supply of clean 
sanitary towels, table coverings and linens. Clean towels, coverings and linens shall be stored in 
enclosed cabinets. Towels and linens shall not be used on more than one (1) patron, unless they 
have first been laundered and disinfected. Disposable towels and coverings shall not be used on 
more than one (1) patron. Soiled linens and paper towels shall be deposited in separate, 
approved receptacles. 
(i) Wet and dry heat rooms, steam or vapor rooms or cabinets, toilet rooms, shower and bath 
rooms, tanning booths, whirlpool baths and pools, shall be thoroughly cleaned and disinfected as 
needed, and at least once each day the premises are open, with an approved disinfectant. 
Bathtubs shall be thoroughly cleaned with an approved disinfectant after each use. All walls, 
ceilings, floors, and other physical facilities for the establishment must be in good repair and 
maintained in a clean and sanitary condition. 
(j) Instruments utilized in performing massage shall not be used on more than one (1) patron 
unless they have been sterilized using approved sterilization methods. 
(k) All employees, and massage practitioners, shall perform their work fully clothed, be clean and 
wear clean outer garments which are used and worn only at the establishment (i.e., a smock).  
(l) Doors to dressing rooms may not be locked. Draw drapes, curtain enclosures, or accordion-
pleated closures are acceptable on all inner dressing and treatment rooms in lieu of doors. 
(m) No person shall enter, be, or remain in any part of a massage establishment while in 
possession of an open container of alcohol, or while consuming or using any alcoholic beverage 
or drugs, except pursuant to a prescription for such drugs. The owner, operator, managing 
officer/employee, manager, or permittee shall not permit any such person to enter or remain upon 
such premises.  
(n) No massage establishment or off-premises massage service shall operate as a school of 
massage, or use the same facilities as that of a school of massage. 



(o) No massage establishment or off-premises massage service which has been granted a permit 
under the provisions of this Chapter shall place, publish or distribute or cause to be placed, 
published or distributed any advertising matter that depicts any portion of the human body that 
would reasonably suggest to prospective customers that any service is available other than those 
services described in Section 6-2(c) of this Chapter. No massage establishment or off-premises 
massage service shall employ language in the text of such advertising that would reasonably 
suggest to a prospective patron that any service is available other than those services as 
described in Section 6-2(c) of this Chapter. 
(p) At least one entrance door, allowing access to the massage establishment and any building it 
may be located in, shall remain unlocked during business hours. The premises and facilities shall 
meet all code requirements of the city as to the safety of the structure and the adequacy of the 
plumbing, heating, ventilation and waterproofing of rooms where showers or water or steam baths 
are given. 
(q) A massage shall not be given unless the patron's genitals are fully covered. 
(r) No massage establishment shall be open for business without at least one massage 
practitioner on the premises at all times who is in possession of a valid permit. 
(s) Only a massage table shall be used for massage. No pads or mattresses shall be placed on 
the floor. 
(t) No condoms shall be kept in the Massage establishment unless they are the personal property 
of persons on-site and for the individual's personal off-site use. 
(u) Any change with respect to the information contained in the permittee's application shall be 
reported to the Chief of Police within ten (10) days of such change. (Ord. 172.3 (part), 4/18/95) 
 

III-6-8 Massage Establishment Facilities Regulations. 

Every massage establishment shall maintain facilities which meet the following requirements: 
(a) Any signs posted on the premises shall conform in all respects with all applicable laws and 
regulations of the City of Milpitas. 
(b) Minimum lighting shall be provided in accordance with Article 220 of the Uniform Electrical 
Code and, in addition, at least one artificial light of not less than forty (40) watts shall be provided 
in each room or enclosure where massage services are performed on patrons.  
(c) Minimum ventilation shall be provided in accordance with the Uniform Building Code. 
(d) Treatment room doors shall remain unlocked at all times. 
(e) Adequate equipment for disinfecting and sterilizing instruments used in performing the acts of 
massage shall be available. 
(f) Hot and cold running water shall be available at all times. 
(g) Closed cabinets shall be available for storage of clean linens. 
(h) Separate dressing room and locker facilities shall be provided for persons of each gender. 
One locker shall be provided for each treatment room and at least one toilet facility shall be 
located within the massage establishment. (i) A minimum of one wash basin for massage 
practitioners shall be provided at all times. Such basin shall be located within, or as near as 
practicable to, the treatment area devoted to the performing of massage. Sanitary towels shall 
also be provided at each basin. 
(j) Pads used on massage tables shall be covered with approved material. 
(k) Proof of compliance with all applicable provisions of the City of Milpitas Municipal Code shall 
be provided prior to the issuance of any permit. (Ord. 172.3 (part), 4/18/95) 
 
 

III-6-9 Inspection by Officials 

The investigating and enforcing officials of the City of Milpitas, or their designees, shall have the 
right to enter the premises of any massage establishment during regular business hours for the 
purpose of making reasonable inspections to observe and enforce compliance with building, fire, 



electrical, plumbing or health regulations, and to enforce compliance with the applicable 
regulations, laws, and provisions of this Chapter. (Ord. 172.3 (part), 4/18/95) 
 

III-6-10 Permits Nonassignable. 

No massage establishment or off-premises massage service permit may be sold, transferred or 
assigned by the permittee, or by operation of law, to any other person or persons. Any such sale, 
transfer or assignment, or attempted sale, transfer or assignment, shall be deemed to constitute a 
voluntary surrender of such permit and such permit shall thereafter be deemed terminated and 
void. Except, however, if the permittee is a partnership and one or more of the partners should 
die, one or more of the surviving partners may acquire, by purchase or otherwise, the interest of 
the deceased partner or partners without affecting a surrender or termination of such permit and 
in each case the permittee shall thereafter be deemed to be the surviving partner(s). If the permit 
is issued to a corporation, stock may be sold, transferred, issued, or assigned to stockholders 
who have been named on the application. If any stock is sold, transferred, issued, or assigned to 
a person not listed on the application as a stockholder, the permit shall be deemed terminated 
and void unless the identities of the new stockholders are reported to the Chief of Police within 
ten (10) days of transfer and they meet all requirements under this Chapter for applicants. (Ord. 
172.3 (part), 4/18/95) 
 

III-6-11 Change of Location or Name 

(a) A change in the location of a massage establishment must be submitted for approval by the 
Chief of Police, the Director of Community Development, and the Fire Chief, or their designated 
representatives. Approval shall be granted for the change provided that all laws and regulations 
of the City of Milpitas are complied with including, but not limited to, the provisions of Milpitas 
Municipal Code Title XI, Chapter 10. 
(b) No permittee shall operate under any name, nor conduct any massage establishment or off-
premises massage service under any designation, not specified in the approved permit. 
(c) Any application for the expansion of a building or other place of business which houses a 
massage establishment shall require compliance with this Chapter. Expansion of a non-
conforming location shall not be permitted. (Ord. 172.3 (part), 4/18/95) 
 

111-6-12 Massage Practitioner Permit 

(a) No person shall engage in the business of massage or act as a massage practitioner unless 
such person holds a valid massage practitioner permit issued by the City of Milpitas. Each 
massage practitioner permit holder shall be issued a photo identification badge which will serve 
as a massage practitioner permit. The permit holder shall display the massage practitioner permit 
on his or her person during business hours. 
(b) Each applicant for a massage practitioner permit shall make application to the Chief of Police, 
or his or her authorized representative. Prior to submitting an application, the applicant shall pay 
a non-refundable fee of two hundred dollars ($200.00) or such sum as set forth in the City Fee 
Schedule. Such fee shall be used, in part, to defray the cost of the investigation required by this 
Chapter. A copy of the receipt for payment shall accompany each application. 
(c) Permit fees required under this section shall be in addition to any license, permit or fee 
requirements under any other Chapter of this code or by any other regulation of the City of 
Milpitas. 
(d) An application for permit does not authorize the applicant to provide massage until such 
permit has been issued. 



(e) Each applicant for a massage practitioner permit shall submit the following information under 
penalty of perjury: 
(1) All information required by Section 6-6(d)(3) through (12), (15), (19), (20), (23), and (24). 
(2) The applicant must furnish a diploma or certificate of graduation from a two hundred (200) 
hour resident course of instruction from either: 
(i) A recognized school of massage as defined in Section III-6-2(i) of this Chapter; or 
(ii) An existing school or institution of learning outside the State of California together with a 
certified transcript of the applicant's school records showing date of enrollment, hours of 
instruction and graduation from a course having at least a minimum requirement prescribed by 
Title 5, Division 21, of the California Administrative Code; wherein the theory, method, profession 
and work of massage is taught, and a copy of the school's approval by its State Board of 
Education. 
(3) The massage establishment's full name, address and telephone number if the massage 
practitioner will be employed at a fixed place of business. In the event the applicant seeks to 
conduct off-premises massage services not related to the massage establishment, an additional 
application must be submitted unless the applications are submitted contemporaneously. 
(4) Such other identification and information as the Police Department may require in order to 
substantiate the applicant's claims asserted in the application.  
(5) A certificate from a medical doctor licensed to practice in the State of California stating that 
the applicant, within thirty (30) days immediately preceding the date of application, has been 
examined and found to be free of any contagious or communicable disease. Pursuant to Health 
and Safety Code Section 199.20, and unless otherwise required by state or federal law, nothing 
in this Chapter shall require testing or disclosure as to whether an applicant is infected with the 
Human Immunodeficiency Virus (HIV). 
(6) Written proof that the applicant has successfully completed both a written test and practical 
performance examination administered by a medical practitioner approved by the City of Milpitas. 
Successful examinees shall demonstrate a basic knowledge of anatomy, physiology, hygiene, 
and massage. The massage practitioner applicant shall be required to pass the examination. No 
applicant may take the test more than two times in a twelve (12) month period. Any costs 
associated with the examination shall be the responsibility of the applicant and paid directly to the 
medical practitioner. 
(7) A current certification in cardiopulmonary resuscitation and first aid from the American Heart 
Association or the American Red Cross. 
(f) The Chief of Police, or his or her authorized representative, shall have up to sixty (60) days 
after submission of all required information, including the required certificates to investigate the 
application and the background of the applicant provided said sixty (60) days may be extended 
for such period as may be necessary to obtain fingerprint records from the appropriate state 
agency. Upon completion of the investigation, the Chief of Police shall grant the permit, with or 
without conditions if, in the exercise of discretion, he or she finds the applicant to be in 
compliance with the requirements of Section 6-12(b) through (e).  
(g) If, following investigation of the applicant, the Chief of Police, or his or her authorized 
representative finds that the applicant has failed to meet the requirements as set forth in 
Subsection 6-12(f) above, the application shall be denied and the applicant shall be notified of 
such denial in writing. (Ord. 172.3 (part), 4/18/95) 
 

III-6-13 New Massage Practitioners-- Notification 

The holder of the massage establishment or off-premises massage service permit shall notify the 
Chief of Police, in writing, of the name and address of each person employed as a massage 
practitioner at such massage establishment within five (5) days of the person's employment. The 
requirements of this section are in addition to the other provisions of this Chapter and nothing 
contained herein shall relieve the permittee of the responsibility of ascertaining, prior to 
employment, that such new employee has a valid massage practitioner permit. (Ord. 172.3 (part), 
4/18/95) 



 

III-6-14 Renewal of permits--Massage Establishment, Off-Premises Massage 
Service, Massage Practitioner 

Each massage establishment, off-premises massage service, and massage practitioner permit 
shall expire on the anniversary date of the issuance of the permit unless suspended or revoked. 
Permittees shall have thirty (30) days from the date of expiration to renew their permits and may 
apply for such renewal thirty (30) days prior to expiration. If, upon the thirty-first (31st) day after its 
expiration an application of renewal has not been received, the permit shall be deemed 
suspended until such time as the renewal application has been received. No privilege to provide 
massage shall exist until an application for renewal has been submitted for review. If a renewal 
application and all required information for the renewal is not received within sixty (60) days after 
expiration, the permit shall be deemed expired and no privilege to provide massage shall exist. 
Permittees shall submit an application for renewal each year in the same manner as required for 
an original application. To be eligible to renew his or her permit, the permittee must demonstrate 
that he or she has completed in the twelve (12) month period prior to the submission of the 
renewal application at least four (4) hours of continuing massage education from a recognized 
school of massage or any organization recognized by the State of California or the National 
Massage Certification Board. (Ord. 172.40 (part), 6/17/03: Ord. 172.3 (part), 4/18/95) 
 

III-6-15 Application of Regulations to Existing Massage Establishments, Off-
Premises Massage Services, and Massage Practitioners 

The provisions of this Chapter shall be applicable to all persons and businesses, whether the 
business was established before or after November 18, 1994. Massage establishments or off-
premises massage services legally in business prior to November 18, 1994 shall have sixty (60) 
days to file for a massage establishment or off-premises massage service permit and to comply 
with the provisions of this Chapter. Massage Practitioners who have valid massage technician 
permits shall have one hundred and eighty (180) days (six (6) months) from November 18, 1994 
to apply for a massage practitioner permit under the terms of this Chapter but shall otherwise 
comply with the regulations set forth herein by December 18, 1994. (Ord. 172.3 (part), 4/18/95) 
 

III-6-16 Prohibited Conduct 

(a) It shall be unlawful for any massage practitioner or other person to massage or offer to 
massage the genital area of any patron, or the breasts of any female patron, or for any operator 
of a massage establishment to allow or permit such massage. 
(b) It shall be unlawful for any massage practitioner to be other than fully clothed in non-
transparent clothing at all times that shall not expose their genitals, pubic area, buttocks or chest 
or for any operator of a massage establishment to allow or permit such manner of dress by their 
employees or massage practitioners. 
(c) It shall be unlawful for a massage practitioner to perform any massage services at any 
location other than that location specified on the massage practitioner permit. If any changes 
occur to the information contained in the massage practitioner permit, the massage practitioner 
must notify the Chief of Police, in writing, within ten (10) days of the change. If the massage 
practitioner changes location where massage is performed, the massage practitioner shall obtain 
a revised permit prior to performing massage at the new location. If off-premises massage 
services are to be performed, the massage practitioner permit must indicate approval for off-
premises massage services. 
(d) It shall be unlawful for any massage establishment, off-premises massage service, or 
massage practitioner to provide a massage between the hours of 10:00 p.m. and 7:00 a.m. 



(e) It shall be unlawful for any massage establishment or off-premises massage service or any 
permittee, owner, operator or managing officer/employee to violate any of the mandatory 
requirements of this Chapter applicable to massage establishments or off-premises massage 
services. Furthermore, it shall be unlawful for any massage establishment or off-premises 
massage service or any permittee, owner, operator, or managing officer/employee of any 
massage establishment or off-premises massage service to allow any massage practitioner to 
violate any of the mandatory requirements of this Chapter applicable to massage practitioners. 
(f) It shall be unlawful for any massage practitioner to violate any of the mandatory requirements 
of this Chapter applicable to massage practitioners. (Ord. 172.3 (part), 4/18/95) 
 

III-6-17 Permit Suspension or Revocation 

The Chief of Police or authorized representative may revoke or suspend a massage 
establishment permit, off-premises massage service permit or massage practitioner permit (or 
existing massage technician permit) if the permittee: 
(a) Does not possess the qualifications for the permit as required by this Chapter; or 
(b) Has been convicted of any violation of the provisions of this Chapter or of any offense 
involving conduct which requires registration under California Penal Code Section 290, or has 
been found to be in violation of the provisions of California Penal Code Sections 266i, 314, 315, 
316, 318, 647(a), 647(b) or 415 as a result of an arrest for 647(b) (as now written or as 
amended), or has been convicted of any crime designated in California Government Code 
Section 51032(b) (as now written or as amended), including any felony involving the sale of a 
controlled substance specified in Sections 11054--11058 of the California Health and Safety 
Code (as now written or as amended), or of any other crime involving dishonesty, fraud, deceit, 
violence, or moral turpitude or has been enjoined under California Penal Code Section 11225 (as 
now written or as amended); or 
(c) Has made a material misrepresentation on the permit application or renewal; or 
(d) Has operated the massage establishment or off-premises massage service or has engaged in 
conduct as a massage practitioner in a manner which violates any of the mandatory provisions of 
this Chapter, any condition of the permit, or any of the laws which would have been grounds for 
denial of the permit. 
The permittee(s) shall be responsible for those acts of its or their employees and massage 
practitioners which are done in the course and scope of their employment. 
Notice of suspension or revocation shall be given by personal service or certified mail to the 
address shown on the last application or renewal. If reasonable attempts to otherwise serve such 
notice are not successful, service may be provided by first class mail. 
Service shall be deemed complete when personal service is made, when the certified letter is 
delivered, or when the decision is mailed by first class mail. (Ord. 172.40 (part), 6/17/03: Ord. 
172.3 (part), 4/18/95) 
 

III-6-18 Appeal Procedures 

(a) Appeal to City Manager. The permittee or applicant, not later than fifteen (15) calendar days 
after service of notice of revocation, suspension, denial of application or renewal or approval with 
conditions, may file an appeal by filing a written statement of such appeal, including the grounds 
for the appeal and the asserted errors in the decision, with the City Clerk. 
The City Manager or designee shall review the record below and shall allow oral argument not to 
exceed fifteen (15) minutes per side. Notice of the time for hearing on the appeal before the City 
Manager or designee shall be given by personal service or certified mail to the address shown on 
the last application or renewal. If reasonable attempts to otherwise serve such notice are not 
successful, service may be provided by first class mail. 
After the hearing, the City Manager or designee shall render a written decision within fifteen (15) 
calendar days from the date of the hearing. The decision shall set forth the Manager's reason(s) 



for his or her decision. The decision shall be served upon the permittee by any of the methods 
acceptable for notification of the hearing. The decision shall be considered final upon service. 
Service shall be deemed complete when personal service is made, when the certified letter is 
delivered, or when the notice is mailed by first class mail. 
(b) Appeal of City Manager's Decision to City Council. The permittee or the applicant may appeal 
the final decision of the City Manager or designee to the City Council within ten (10) calendar 
days of service of the final decision. The appeal shall be filed with the City Clerk and shall state in 
writing the grounds for appeal and asserted errors in the City Manager's decision. The appeal 
shall be made in accordance with the provisions of the Milpitas Municipal Code Title I, Chapter 
20. 
The City Manager shall cause a hearing to be set before the City Council within sixty (60) 
calendar days of the filing of the appeal. The City Council shall render a decision within thirty (30) 
calendar days of the Council's hearing. Notice of such decision shall be made pursuant to the 
notice by mail provisions contained in Title I, Chapter 20 of the Milpitas Municipal Code. The 
Council's decision shall set forth the reason(s) for its decision. The decision shall be considered 
final upon service made pursuant to the service by mail provisions set forth in Title I, Chapter 20 
of the Milpitas Municipal Code. (Ord. 172.3 (part), 4/18/95) 
 

III-6-19 Burden of Proof 

Unless otherwise specifically prohibited by law, the burden of proof is on the permittee/applicant 
in any hearing or other matter under this Chapter. (Ord. 172.3 (part), 4/18/95) 
 

III-6-20 Public nuisance 

Any massage establishment operated, conducted, or maintained contrary to the provisions of this 
Chapter shall be unlawful and a public nuisance, and the City Attorney may pursue any and all 
remedies available under the law. (Ord. 172.3 (part), 4/18/95) 
 

III-6-21 Severability 

If any Section, subsection, sentence, clause, phrase, or portion of this Chapter is for any reason 
held invalid or unconstitutional by any court of competent jurisdiction, such portion shall be 
deemed a separate, distinct and independent provision and such provision shall not effect the 
validity of the remaining portion thereof. (Ord. 172.3 (part), 4/18/95) 
 
 




