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APPLICATION:

APPLICATION
SUMMARY:

LOCATION:
APPLICANT:
OWNER:

RECOMMENDATION:

PROJECT DATA:
General Plan/
Zoning Designation:
Overlay District:
Related Permits:

CEQA Determination:

PLANNER:

ATTACHMENTS:

Conditional Use Permit Amendment No. UA08-0010: Club Bahia

A request to amend a condition of approval to allow seating on the dance
floor during restaurant/dining hours and allow the service of a full range
of alcoholic beverages for the restaurant that currently serves beer and
wine. No additional changes to the operation or restaurant are requested.

78 Dempsey Road (APN: 088-04-001)
Maria De Jesus Zauala, 78 Dempsey Road, Milpitas CA 95035
Joseph Levng, P.O. Box 36033, Milpitas, CA 95035

Staff recommends that the Planning Commission:

1. Close the public hearing; and

2. Adopt Resolution No. 08-032 approving the project and
conditions of approval.

Retail Sub-Center / Neighborhood Commercial (C1)
“S” Zone District, for Architectural Review
Use Permit No. 1132

Categorically exempt from further environmental review pursuant to
Section 15301, “Existing Facilities” of the California Environmental
Quality Act (CEQA) guidelines.

Tiffany Kunsman

PJ: 2534

A. Resolution No. 08-032/Findings/Conditions of Approval
B. Site Plans

C. Comments from Milpitas Police Department

D. Restaurant Menu

E. Conditional Use Permit No. 1132
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BACKGROUND

On April 22, 1992 the Planning Commission approved a Use Permit for a restaurant with live
entertainment, dancing , and the service of beer and wine within the Fiesta Plaza Shopping Center. On
May 5, 2008, Maria De Jesus Zauala submitted an application to amend a previous condition of
approval and allow the service of a full range of alcoholic beverages. According to the Milpitas Zoning
Ordinance Section 57, Conditional Uses Permitted, the proposal requires a Conditional Use Permit
Amendment with the approval of Planning Commission.

PROJECT DESCRIPTION

The restaurant is located within a 2,400 square foot tenant space located next to Savors, Halal Market
and Gomez Market. The existing layout includes a kitchen with work area, a storeroom, two restrooms,
a dining room, a dance floor, and a bar with counter area. The office hours include Sunday through
Thursday 10:00 A.M. — 10:00 P.M. and on Friday and Saturday 10:00 A.M. — 2:00A.M. The restaurant
menu consisting of gorditas, quesadillas, tacos, seafood, etc and the service of beer and wine. The
restaurant is in compliance with the existing Conditional Use Permit approved in 1992.

The applicant would like to amend previously approved condition of approval number three to allow
dining seats on the dance floor area during the day and transition the tables off the dance floor during
live entertainment hours. Live entertainment and music for dancing will start at 9:00P.M. The
proposal does not include the request to allow for more dinning seats.

Condition of Approval #3
The applicant shall not expand the dining room area into the approved
dance floor area. Therefore, no seating shall be allocated within the
designated dance floor area.

The zoning for this site is Neighborhood Commercial (C1) and the surrounding zones are also
Neighborhood Commercial. A vicinity map of the subject site location is included on the previous

page.

Issues

Since 2001, several officer-initiated incidents at the 78 Dempsey Road address and parking lot have
been noted and include general patrol checks and pedestrian / vehicle stops. Before 2003, police had
three significant calls for service which included a vice activity, two for public disturbances, and one
narcotic’s violation. These activities occurred under different owners and while the restaurant was
named LyLy Café.

The current owner has occupied the space since January of 2007. The only calls of service to the police
department since then include five alarm calls and two disturbances where the owner reported juveniles
hanging out in the parking lot. The restaurant has also been a victim of an attempted burglary.

The police department concludes given that there has only been a slight volume of calls for service for
this establishment under it’s current ownership, they anticipate the addition of hard liquor sales in
conjunction with the restaurant not to be a problem. (See attachment B)
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The police also recommended that the applicant install video/security cameras at the entrance, cash
register, and the safe area. And suggested that the business should be equipped with a monitored
burglar, robbery, and panic alarm. The applicant turned in a certificate providing proof of installation
for the alarm system and video surveillance installation.

The California Department of Alcoholic Beverages Control (ABC) was contacted to confirm that the
project site will not add to or create an over-concentrated area utilizing liquor licenses for the
sale/consumption of alcoholic beverages. ABC confirmed that this project site is not located within an
over-concentrated area and included that the Census tract (tract#5044.18) containing the project site is
allowed up to seven full range of alcoholic beverage licenses and currently has a total of five alcohol
licenses. The draft conditions of approval contained in the resolution include the relevant conditions
from the original conditional use permit.

Since the restaurant plays amplified sound after 9:00P.M., Staff proposes a condition of approval to
limit hours of amplified sound and require that doors and windows are closed during periods when
amplified sounds is used.

ADOPTED PLANS AND ORDINANCES CONSISTENCY

General Plan
The table below outlines the project’s consistency with applicable General Plan Guiding Principles and
Implementing Policies:
Table 2
General Plan Consistency

Policy Consistency Finding

2.a-1-3: Encourage economic pursuits which will strengthen and promote | Consistent.
development through stability and balance.

2.a-1-5: Maintain policies that promote a strong economy which provides | Consistent.
economic opportunities for all Milpitas residents within existing
environmental , social fiscal and land use constraints.

Zoning Ordinance

The proposal is consistent pursuant to Section 18.03-17: Restraints which include the on-premise
consumption of alcoholic beverages when found clearly incidental to the primary food service. The
sale of alcohol is in conjunction with the restaurant and no bar is considered with this application.

ENVIRONMENTAL REVIEW

The Planning Division conducted an initial environmental assessment of the project in accordance with
the California Environmental Quality Act (CEQA). Staff determined that the project is categorically
exempt from further environmental review pursuant to Section 15301, “EXxisting Facilities” of the
California Environmental Quality Act (CEQA) guidelines.
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PUBLIC COMMENT/OUTREACH

Staff publicly noticed the application in accordance with City and State law. As of the time of writing
this report, there have been two inquiries from the public. The first inquiry is from a tenant within the
center in regards to loud music playing throughout the day and not just during entertainment hours.
The second was a message from a nearby residence and is opposed to the existing restaurant with
entertainment.

CONCLUSION

The restaurant with live entertainment as is, is consistent with the previously approved Conditional Use
Permit. The proposal as conditioned would operate as a restaurant and entertainment service. Since the
application does not include the addition of a bar or adding more seats than what was previously
approved, placing seats on the dance floor and the addition of a full range of alcoholic beverages is
incidental to the primary restaurant use. Allowing Club Bahia to serve a full range of alcoholic
beverages will not present a significant impact in public health or safety because the restaurant already
serves beer and wine; the restaurant will not play live entertainment/amplified music for the purpose of
dancing until 9:00P.M. to be courteous to the neighboring tenants, and because the close proximity to
residence, Club Bahia will keep their doors closed during entertainment hours to help keep the noise
level down to a non offensive level.

RECOMMENDATION

STAFF RECOMMENDS THAT the Planning Commission approve CONDITIONAL USE PERMIT
AMENDMENT NO. UA08-0010, Club Bahia, subject to the attached Resolution and Conditions of
Approval.

Attachments:

A. Resolution No. 08-032/Findings/Conditions of Approval
B. Site Plans

C. Comments from Police Department

D. Restaurant Menu

E. Conditional Use Permit No. 1132

S:\PLANNING DIVISIONI\PLANNING COMMISSION\Staff Reports\StaffReportTemplate07\StaffReportTemplate07.doc



RESOLUTION NO. 08-032

A RESOLUTION OF THE PLANNING COMMISSION OF THE CITY OF MILPITAS,
CALIFORNIA, APPROVING CONDITIONAL USE PERMIT AMENDMENT NO.
UAO08-0010, BLUB BAHIA, TO AMEND A CONDITION OF APPROVAL, MINOR

TENANT IMPROVEMENTS, AND ALLOW THE SERVICE OF A FULL RANGE OF

ALCOHOLIC BEVERAGES FOR THE RESTURANT THAT CURRENTLY SERVES

BEER AND WINE LOCATED AT 78 DEMPSEY ROAD.

WHEREAS, on May 5, 2008, an application was submitted by Maria De Jesus Zauala,
78 Dempsey Road, Milpitas, CA 95035, to amend a condition of approval to allow seating on
the dance floor during restaurant/dinning hours, minor tenant improvements for an interior patio
area, and allow the service of a full range of alcoholic beverages for the restaurant that currently
serves beer and wine. The property is located within the Neighborhood Commercial zoning
district (APN088-04-001); and

WHEREAS, the Planning Division completed an environmental assessment for the
project in accordance with the California Environmental Quality Act (CEQA), and recommends
that the Planning Commission determine this project categorically exempt from further
environmental review pursuant to Section 15301, “Existing Facilities.”

WHEREAS, on July 9, 2008, the Planning Commission held a duly noticed public
hearing on the subject application, and considered evidence presented by City staff, the
applicant, and other interested parties.

NOW THEREFORE, the Planning Commission of the City of Milpitas hereby finds,
determines and resolves as follows:

Section 1: The recitals set forth above are true and correct and incorporated
herein by reference.

Section 2: The project is categorically exempt from further environmental review
pursuant to Section 15301, “EXxisting Facilities

Section 3: The proposed use, at the proposed location will not be detrimental or injurious
to the property or improvements in the vicinity nor to the public health, safety, and
general welfare.

Section 4: The proposed use is consistent with the Milpitas General Plan because it is
ancillary to a restaurant, which promotes and encourages economic pursuits. (General
Plan, Implementation Policy, 2.a-1-3 and 2.1-1-5).

Section 5: The proposed use is consistent with the Milpitas Zoning Ordinance pursuant
to Title XI, Chapter 10, Section 18.03-17 (Neighborhood Commercial, Conditional Uses-
Restaurants, on-premise consumption of alcoholic beverages), and Section 57
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(Conditional Use Permitted by Commission) in that the proposed use is a conditionally
permitted use with the approval of the Planning Commission.

Section 6: The Planning Commission of the City of Milpitas hereby approves
Conditional Use Permit Amendment No. UA080010, Club Bahia, subject to the above Findings,
and Conditions of Approval attached hereto as Exhibit 1.

PASSED AND ADOPTED at a regular meeting of the Planning Commission of the City of
Milpitas on July 9, 2008

Chair
TO WIT:

| HEREBY CERTIFY that the following resolution was duly adopted at a regular meeting of
the Planning Commission of the City of Milpitas on July 9, 2008, and carried by the following
roll call vote:

COMMISSIONER AYES NOES OTHER
Cliff Williams

Gunawan Ali-Santosa

Lawrence Ciardella

Alexander Galang
Sudhir Mandal
Gurdev Sandhu
Noella Tabladillo
Aslam Ali
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EXHIBIT 1

CONDITIONS OF APPROVAL
CONDITIONAL USE PERMIT AMENDMENT NO. UA08-0010

General Conditions

1. The owner or designee shall develop the approved project in conformance with the approved
plans approved by the Planning Commission on July 9, 2008, in accordance with these
Conditions of Approval.

Any deviation from the approved site plan, floor plans, or other approved submittal shall
require that, prior to the issuance of building permits, the owner or designee shall submit
modified plans and any other applicable materials as required by the City for review and
obtain the approval of the Planning Director or Designee. If the Planning Director or
designee determines that the deviation is significant, the owner or designee shall be required
to apply for review and obtain approval of the Planning Commission, in accordance with the
Zoning Ordinance.
a) These conditions of approval shall supersede the previous conditions of approval.

2. Conditional Use Permit Amendment No. UA08-0010 is for a restaurant as a primary use that
includes on-site dining, takeout foods, onsite consumption of a full range of alcoholic
beverages, sale of cigarettes, dancing, live entertainment, amplified music, and no more then
six video game tables. The tenant space is 2,400 square feet with a maximum of 59 seats
total. Hours of operation are Sundays through Thursdays, 10:00A.M. — 10:00P.M., Fridays
and Saturdays from 10:00A.M. — 2:00A.M.

3. Conditional Use Permit Amendment No. UAO08-0010 shall become null and void if the
project is not commenced within 18 months from the date of approval. Pursuant to Section
64.04-2 of the Zoning Ordinance of the City of Milpitas, since the project requires the
issuance of a business license, the project shall not be deemed to have commenced until the
date of the business license is issued.

Pursuant to Section 64.04-1, the owner or designee shall have the right to request an
extension of UA08-0010 if said request is made, filed and approved by the Planning
Commission prior to expiration dates set forth herein.

4. Live entertainment and amplified sound for the purpose of dancing and entertainment shall
not play until 9:00 P.M. and not go passed 2:00A.M. The restaurant shall keep doors and
windows closed during those hours amplified music is played. Any amplified sound playing
throughout the day shall be at a level not to disturb neighboring tenants.
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6-5-08
Tiffany,

1 spoke with Cathy Tran [277-1200] from the ABC re Club Bahia. She is aware of their
request to amend the CUP, and is available to speak with you about this if you wish

I confirmed with Cathy that Club Bahia has an existing beer and wine license. Given that
there has only been a slight volume of calls for service from this establishment under it’s
current ownership, we are not terribly concerned about the amendment request to add
hard liquor sales.

Sgt. Ron Gordon has offered some analysis [attached] for your information. Feel free to
call me if you have any questions or concerns.

Thanks

Steve Pangelin:m—.%(

PD
X2426



DATE: June 2, 2008

TO: Commander Steve Pangelinan

FROM: Sergeant Ron Gordon Z8

Dennts Graham

SUBJECT: Site Review: 78 Dempsey Rd. Chief of Police

I have reviewed the site plan for the onsite consumption of alcoholic beverages at the Club Bahia
restaurant, located at 78 Dempsey Rd.

Since 2001 we have had several officer-initiated incidents at this address or in the parking lot in
front of it, including general patrol checks, pedestrian and vehicle stops. Before 2003 we had
three significant calls for service: a vice activity, two for public disturbances, and one narcotic’s
violation. These activities occurred under different owners and while named the Ly Ly Café.
. The current owner has possessed the property since approximately January 2007 to present; the
- calls for service have included five alarm calls and two disturbances where the owner reported
juveniles hanging out in the parking lot. The business has also been the victim of an attempted
burglary. |
The parking area and stalls appear to be sufficient for safe vehicle traffic.
The following recommendations should be considered if not already in place.
Video/security cameras should be installed for the entrance, cash register, and the safe
area.

The business should be equipped with a monitored burglar, robbery, and panic alarm.

Exterior lighting should be designed with a brightness level sufficient enough to provide
natural surveillance into the parking area.

‘““".*E}KTf & -0



TRITECH LOCATION QUERY

Click on the Event number to bring up the full details of the event/Hyperiink to be built in Tritech later
Also, the apariment will be coded in the search

Your Parameters - Start: 5/29/1998 8:21:19AM End: 5/29/2008 8:21:19AM Digits: 78 Street: dempsey Type: rd

EVENT # CODE  TOC DISPO ADDRESS

~PD08140003 1033A  05/19/08 00:22  27D02L. 78 DEMPSEY RD, CLUR BAHIA
~PD08139076 1033A  05/18/08 09:26 27D02L 78 DEMPSEY RD, GOMEZ
PD08138009 PCS 05/18/08 00:39  45G99L 78 DEMPSEY RD, GOMEZ
- PD08134078 1033A  05/13/08 08:13  27D02L 78 DEMPSEY RD
—PD08133061 1033A  05/12/08 09:.08 27D02L 78 DEMPSEY RD, CLUB BAHIA
PD08132233 PCS 05/11/08 2345 45G99L 78 DEMPSEY RD, GOMEZ
PDO8132026 PCS 05/11/08 01:32  45L03L 78 DEMPSEY RD, GOMEZ
PD08130242 PCS 05/09/08 23:23  45G99L 78 DEMPSEY RD, GOMEZ
— PDO8130079 1033A  05/09/08 08:39  27D02L 78 DEMPSEY RD

PD08126139 FU 05/05/08 16:33  *CLOSE 78 DEMPSEY RD, GOMEZ
PD08118009 PCS 04/27/08 01:10  45G99L 78 DEMPSEY RD, GOMEZ
PD08110024 415 04/19/08 03:08  19E99L 78 DEMPSEY RD, GOMEZ

PD08025%79 415 01/25/08 18:57 *CLOSE 78 DEMPSEY RD, GOMEZ
£ ppo8a15172 415 01/15/08 21:11  26Q00L 78 DEMPSEY RD, GOMEZ
PDO7321277 PCS 11/47/07 23:47  45G98L 78 DEMPSEY RD, GOMEZ
PD07308087 1096 11/04/07 12:35 *CLOSE 78 DEMPSEY RD, GOMEZ

-~ PD07308022 1096 11/04/07 01:20  26Z00R 78 DEMPSEY RD, GOMEZ
PDO7300017 FOOT  10/27/07 01:38  45G99L 78 DEMPSEY RD, GOMEZ
PD07280029 PCS 10/07/07 01:55 *CLOSE 78 DEMPSEY RD, GOMEZ
PD07258031 PCS 09/15/07 02:23  45G08L 78 DEMPSEY RD, GOMEZ
PD07236252 PCS 08/24/07 23:09  45G90L 78 DEMPSEY RD, GOMEZ
PD07229255 PCS 08/17/07 23:52  45G08L 78 DEMPSEY RD, GOMEZ
PDO7223011 FOOT  08/11/07 01:19  45G08L 78 DEMPSEY RD, GOMEZ
PD07142186 1196  05/22/07 14:40  25CO0R 78 DEMPSEY RD, GOMEZ

PDO7116070 FU 04/26/07 08:47 FUP-Follo 78 DEMPSEY RD, GOMEZ
. PD07008022 1154 04/08/07 01:49 27B51L 78 DEMPSEY RD, GOMEZ
PDQO7082173 FU 03/23/07 19:54 FUP-Follo 78 DEMPSEY RD, GOMEZ
FDO7074004 FDPR  03/15/07 13:12  *Report 78 DEMPSEY RD, GOMEZ
PDO7047239 C7 02/16/07 19148  *CLOSE 78 DEMPSEY RD, GOMEZ

— PD0O7038124 1066 02/07/07 12:28  27B0O2L 78 DEMPSEY RD, GOMEZ
- PDO7027077 459ATT 01/27/07 10:36  26E00R 78 DEMPSEY RD, GOMEZ MARKET
FDO7027004 FDPR  01/27/07 11:12  *Report 78 DEMPSEY RD, GOMEZ MARKET

PD06G146227 C7 05/26/06 18:10 *CLOSE 78 DEMPSEY RD, PHO 78 NOODLE HOUSE
PD0O6123219 C7 05/03/06 19:04 *CLOSE 78 DEMPSEY RD, PHO 78 NOODLE HOUSE
—PD06116120 911HU  04/26/06 13:51  45H0O0L 78 DEMPSEY RD, PHO 78 NOODLE HOUSE
FDO6103248 C7 04/13/068 19:26 *CLOSE 78 DEMPSEY RD, PHO 78 NOODLE HOUSE

PDO04243001 FOOT  08/30/04 00:08  45GO8L 78 DEMPSEY RD, LY LY CAFE
PD04172163 FOOT  06/20/04 23:02  45G08L 78 DEMPSEY RD, LY LY CAFE
PDO4148166 PR 05/27/04 19:30  45A00L 78 DEMPSEY RD, LY LY CAFE
PD04146004 PCS 05/25/04 00:16  45GO8SL 78 DEMPSEY RD, LY LY CAFE

Printed: 05/29/08 08:22AM Data Warehouse Report Page 1 of 2



EVENT # CODE

TOC

DISPO

ADDRESS

PD04141202 BAR
PD02252015 415
PDO1187106° VICE
PD01109004 1096
Number of Events: 44

05/20/04 22:11
09/08/02 02:23
07/06/01 16:08
04/19/01 00:14

45G08L
18EQ8L
13BO0R
16B0BR

78 DEMPSEY RD, LY LY CAFE
78 DEMPSEY RD, LY LY CAFE
78 DEMPSEY RD, LY LY CAFE
78 DEMPSEY RD, LY LY CAFE

Printed: 05/29/08 08:22AM

Data Warehouse Report

Page 2 of2
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Date:  April 22, 1992 B N o ftem No.

MILPITAS PLANNING COMMISSION AGENDA REPORT

Catagory: Public Hearing o - Report Preparad By: Judd

public Hearing:  Yesi._ XX _
Notices Malled On: 41092 . Publ ._ ‘Posted On:  4-7-92

TITLE:  USE PERMIT NO. 1132

Proposal Restaurant with Live Entartalnment, Dancing, Beer & Wine

Location: 78 5. Dempsey Foad . _
RECOMMENDATION:  Approval with Conditions | .
Applicant: -+ Vinh Ngo g,&‘)}lrar_w Tran, 404 Gamrng‘l}r.. Mitpilgs, CA 959'35 .
Property Qwner: Jésaph Leung, PO Box 35})33‘, M_l!phés GA 95635 |
Pravious Action(s): - "S" Zone, Use Permits 0 .
Environmental Info:  Exempt ‘
Generat Plan Designation: Retail Subj(.'}'alnlqr 7
Presant Zoning: Nalghborhood Comrﬂefciaf {C1-8}
Existing Land Use:  Shopping Center. bt

Agenda Sent To: Appicant & Owner : R
Angelo Leber, 1073 Harlan Dr., San Jose,

Altachments:  Plans o :
Latter from Applicant, dated 4-10-92
Latter from Area Residents, dated 4-16-82

BAEPQRI:

The applicant Is requesting approval 10 operate & restaurant at 78 S. Dempsey Road. The
proposed restaurant would inciuds the following amanities: on-site dining, take-out loods, sale
of beer, wine and cigarettes, dancing, ive entartalnment {consisting of sing-along), and video
game tables. According 1o the applicant, the menu woukd consist of sandwiches and inicrowave

The 2,400-square-fool lenanl spaca is proposed to contaln Kitchen and work argas, sioreroom,
restrooms, dining room, dance ficor, video area, and counter with bar stools. The restaurant
would have 59 seats lotal. : . T




USE PERMIT NO. 1132 Rt AT apil 22, 1992
Restaurant with Live Enl., FROETIFE . Page 2
78 5. Dempsey Roqd R i

BEPQRT (CONT'D):

Due o parking requirements and the proposed sealing, this restaurant will require an allocation
of 11 addiional excess on-sita’ parking stalls. . Because the shopping center maintains parking
facilitles in excess of requirements, this allocation can be made if the landlord so chooses. After
sucﬂ an aliocation, parking at this sie would st} ramain In exgess of that required (41 excess
stalls), CL Bk : : : a
With respact 1o the video game tables, the zoning ordinance defines an arcade as an
establishment containing 7 or more mechank:al or electronic gama type machings. The
submitind oon Pam wdates 1 woch gume Yebties wittin Wis restaorant. The appficant would
nead 4o madisoe the numbaraf thane gume b ts R, Am amendinent' itr i Use Fermit wouky be
requirad to designate this establishment as an arcade, If the applicant desires to malntain 7 or
mora game lables, : RS : s

Statf has recelved one letier from area residents in response to the proposed project. The
residents expeess concerns regarding the dancing and live entertalnment aspects of this
proposed restaurant, and ask that the Commission restrict the Use Permit to restaurant
operation, with béer/wing and take-cut only. The Commission should also bo aware of a
potentiial confiict between this proposal and a recent Use Permit approval for a daycare center
In the vicinity of this restaurant sfte (approximalely 700 feat away on Dempsey Road). The
Polica Depariment's Crime Prevention Unlt has reviewed the applicanl’s plans and letter,
however, and has no objections to the application as proposed. et

BRECOMMENDATION:

Close the public hearlng. Approve Use Perml!ﬂo.'_ 132_\~vithllhslfoila_wlb§ Find‘lngs‘and Speclat
Conditions: . e

EINRINGE:

A restaurant with live entertainment, dancing, beer and wine Is an appropriate use within this
retall centar, providing a servica 1o area residents and not cavsing dolriment to adjacent land

uses.

Speclal Conditions;

The maximum dining room seating for this restaurant shali nol exceed §9 seals, Including
the ¢ bar stools. A sign measudng a minimum of 1* by 1 shall be posted In a consploucus
location near the restaurant front entrance stating this maximum seating. (P}




USE PERMIT NO. 1132 S o
Restaurant with Live Eni, Dancing, Beer & Wine
78 S. Dempsey Road ' - -

Tha dining room portion of the restaurant shall not exceod 885 square feet (exclusive of
dance floor area and take-out area) without further reviaw and approval by the Planning
Commiasion In the form of a use Permit-Amendment. (The submitted floor plan Indicates
approximately 922 square faat proposad.) (P} L SR
Tha applicant shalt not axpand the dining room area Into the approved dance fioor area.
Therefore, no seating shall be located within the dasignated dance floor arsa. "

The applicant shall not maintaln more than & game tables within this establishmant,
without Pianning Commission review and approval otl.a‘l;se. ?Ve;mil-hmxe_nd_mam . (P}

Sales of alcohotic beverages shall be tlrﬁli_ed 10 on-site consumption. (P):
Tha maximum dining room seating a#ﬁrevél of 58 saals I sublact o the landiord allocating

in wrlting 11 additional excess on-sile parking stalls to this tenant.: This allocation
statement shall be In the form of a letter Io the Planning Division. ®

NOTES TQ APPLICANT:

a)

b)

€)

d)

e)

1

)
h)

Portable fire extingulshers shall be provided pﬁor 1o buikiing final as par 1891 UFC
Standard 10-1. 1991 UFC Section 10.508(a). (F).ifaioi i - 0 ;

Appficant must submit & Sewer Neads Questicnnaire and pay the related fee with the
buliding permit application. Conlact the Engineering Utilties Section (408 §42-2362) o
obtaln the form. (E} P ; ) . .

Tha Flood Insuranca Rate Map (FIRM) Issued by the Fedaral Emafgeﬁcy Managemam Agency
(FEMA) under the National Flood Insurance Program shows this site 1o be In Flood Zone A
(flood insurance Is required). (B) - ~ R

It the existing services {waler, sawer) are not adequately sized 1o sarve this additional
devslopment, plans showing new services must be submitted and approved prior to bullding
permit Issuance. (E} BT PL _

Two water closets required in female restroom, water closel and a urinal required in male
restroom. At least ona water closet and a urinal shall be handicapped-people sccessible.

(B} g
Back exit hallway shall be 1-hour ratad with 20-minute door, leé‘di'hd‘lo ‘qining area, (B)
Ocoupant kad sign shall be posted. (B) *

Obtain permit from Health Departm'ept_prlor to appu.é_ailo'n !o.r building permit. {B)




8. Usa Parmit 1132
Restaurant willve
Emartainment, Danclng
Beer & Wine

78 8. Dempsey Road
Vinh Ngo & Alan Tran

o close the Public Hearlng on Use Permit No. 11314/
M/S: Augustine/UngeT—— = "r yi _ Absent: 2 (Merl, Spencer)

Mollon o approve Use Permit Fo. 1137 ecurity traller (motor home) for
the Clty's water tanks corStruction she located at | herly terminus of

Gibizz/ni;m}ays&bmmod by staff, with their Findings ai sag_Special Condition.
M/S: gustine/Unger : "Ayes:‘ 5 7. Absent 2 (Merl, SP

Chalrman Rush opened the Publle Hearing and called for & staff report, Principal
Planner Reliford overviewed, noting that the applican! was requesting approval lo
oparale a restaurant with on-site dining, faka-out foods, sale of beer, wine and
cigarettes, dancing, live entariainment and video game fables. Hae noted tha! s1aff was
tecommending approval with Findings and six (6} Spectal Conditlons, one of them
being that ho mora than six (6) game tables be allowed without Planning Commission
approval of an amendment o the Usa Permil, - : R

Commissloner Dixon asked about the family billards parlor two doors down, if there
have been any reglstered complaints about It. Principal Planner Reliford answared
that there have not...Communily Davelopment Manager Smith added that complaints
would most fikely ba registered with the Police Depariment, and the Police
Depariment recelved a copy of this request and had made no comment. Chalrman ‘
Rush asked If thera was still dancing and live entertainment at Calamity Janes' down
the street, Commissioner Dixon answared that they siill have live enlertainment.
Vice-Chalr Unger asked what type of games would go In there. Principal Planner
Reliford replied that he envisioned video games like "Pac Man® and “Star Wars®,
things tke thal. He asked If the applicant was In the audlence. - There was no i
response. Mr. Unger noled that we need 1o be very specific, polnting out thal there
are soma vary noisy type games with simulaled guns, gle., at San Jose Stale
University, and that the term "game lables” is very broad. He said he would jike to
take oul "game tables* and make it specifically “video pames”®, bacause otherwise it is
far too broad. The other Commissioners agreed, , T -

Principat Planner Reliford noted that the Commission should be reminded about tha
the day care center which was recently approved, which is about 700 fzet away.
Commissioner Dixen asked the hours of operation for the restaurant. Mr. Reliferd
responded that he didn't know, Chalrman Rush suggested that they continue this
matter, and the Public Hearing, so the applicant could be present o answer -
questions, . S e '

Motlon to continue the Public Hearing on Use Permit No. 1132, until the Planning
Commisslon meeting of May 13, 1992, so the applicant could be presen’ 1o answer
questions. S P :

M/S:  Rush/Unger _ N -
Chairman Rush asked if lh'ere was anyone In the audience who would fika 1o address
the Commisslon concerning Use Permit No. 1132 belore they continue the public
hearing. There was no response. Chairman Rush called for the question. -

o '\_"_Ayes' 5 . Abseni: 2 (Merl, Spencer)

PLANNING COMMISSION MINUTES |
APRIL 22, 199




Date:  MAY 13, 1992 o jtem No.

MILPITASV PLANN!NG CO_MMiSSION AGENDA REPORT

Category:  Public Hearing ‘ o ‘Report P:epared By: = Oterd

public Hearlng:  Yes: __XX__. Noi o
Noticas Malled On:  4-10-92 published On: ~ 4-8-92  Posted On:  4-7-92

TITLE: USE PERMIT NO. 1132 (Conl_'d.)

Proposal: Restaurant with Live Entertalnment, Danclng. Bger‘& Wine
Location: 78 5. Dampsey Road S o
RECOMMENDATION:  Approval wiin Conditions

Applicant: Vinh Ngo & Alan Tran, 404 Gemma or., Milpit‘as_.‘ CA 95035

Property Owner: Chaunq-f(éri &PulSheungMok P.C_. Box §94,1‘Mﬂ§!las, CA 95035
Pravious Action(sy:  ~8" Zone, Use f’erﬁﬁts. Zong Changgl . ‘
Envlronmeﬁ;al info:  Exempt : NE L v
General Plan Dasignation: Retail Sub-Center .
Prasent Zoning:  "Nelghborhood COmmes;.ciai‘g_(m 8
Existing Land Usa:  Shopping Cenlo AR
Aganda Sent T Applicant &'deer - e

i Angelo Leber, 1073 Harlan Dr., San Jose, CA 95129

Josaph Leung, P.O, Box 36033, Milpltas, CA 95036

Attachments: Plans o o Lo

Letter from Applicant, dated April 10,92
Letter from Area Residents, dated April 16,92

REPORT:

This application was contlaued from the Aprit 22nd Commission mesling due to the applicant's
absenca. The public hearing was feftopen,; -~ -~ T

‘The applicant is requesting aporoval to operate 8 rostaurant at 78 S, Dempsey Road. The
proposed restavrant would nclude the following amenities: on-slte dining, take-oul focds, sale
of besr and wine, dancing and jive entertalnment (conslsting of sing-along). The factity whi
also contaln & video game tables. Gt e




PAGE 2
p.C. ARS
MAY 13, 1992

uUsSE PERMIT NO. 1132
CONT'D.L

The applicant has sevised the floor plan sinca the last meeting. The new floor plan shows sealing
for 44 In addition to 8 bar stools, but due o the size of the establishment il can accommodate up
lo 68 saals. The only exterior change would be tha tinting of the front windows. The appficant
has indicated that thay would ba open 7 days 2 week from 11:00 am 10 12 ‘midnight.

Dus to parking requirements and seating this restaurant, at the slze shown {926 Sq. Ft. dining
area will accommodate 68 soats), would only require an aliocation of 13 addittonal parking
stais. Because the shopping centor has excess parking this allocation can be made, if the
landlord desires to do so. They would then nead 10 provide wrilten documentation for the parking
aliocation. After such an allocation there would slill be 39 exira spacas. Without the extra
parking allocation the restaurani must be raduced In slze {per Commission policy) to contain
only 19 seals and the dining area ba no targer than 285 Sq. ft, Thae dining area would than be
smaller than the dance floof. o ) . PPV

Tha Police Department's Crima Pwvanﬁbn Uit has reviewed the applicani's pl;mﬁ and lelter
and has no objsctions to the proposed use. o S Do e

RECOMMENDATION: o

Close the publio hearing. Approve Usé ormil No. 1132 with the following Findings and Special
Conditions: : o ; ‘ < o

EINDINGS: 2 _

A restauran! with Tive sntertainment and danclng, beer and wine 5algs and an arcadae, at this
location In- the shopping cener, is found 1o be an appropriale use which wouid provide a service
1o rasidents and not fo be detrimental to the adjacent businasses in the area since there already
axist similar uses in this center and the immediate ared. - - .

Special Conditlons:

The maximum dining room geating for this restaurant shall not exceed 68 geals: this
figura includes tha 8 bar stools and the 6 video game machines. A sign shall be posiad

in close proximity fo the front entrance indicating the maximum sealing capacity
estabiished by this Use parmit.  The establishment of any seating over the maxtmum shall
ba grounds for ravocation of this Use Permit, = (P} .

Priot to the issuance of a buliding permit for any tanant improvemenis at this site, the
pr]openy ownar must submit a leiter 10 the Planning Divislon assigning 13 extra spaces o
this use. (P) T F A AT




PAGE 3
P.C. ARS -
MAY 13 1892

(USE PERMIT NO. 1132

Portable fire extinguishers shall be'p}oéidad prior to buliding final as per 1991 UFG
Standard 10-1. 1991 UFC Section 10.505({a). . {F} : -

The Flood Insurance Rate Map {FIRM) lssued By the Fedaral Emé}gency Managemeni
Agency (FEMA) under the National Flood Insurance Program shows this site to be in Flood
Zona A (flood Insurance Is requ!rad).',(_E) T :

i the existing services {waler, sewér) are not adsquately sized to serve this additional
development, plans showing naw services must ba submitted and approved prior (o
bullding permit issuance, (E) .77 AT R T T

Al least ona water chset requlred in each resiroorﬁ, and a urinal shall be handicap people
accessible, including privacy compartments. (B) . ‘

Back exit hallway shall be 1-hour raied wm‘_s zq-mlnu}e door, leading lo‘d'ining area. {B)

Obtain permit from Health Department prior to a;')plica'ﬁon‘for buliding permil.  (B)

Provide occupant load sign when occbpancy load excesd 50. (B) See special condition
no, 1. T - ‘




2, .U, P. 1132 {Conf'd)
Restaurant witive
Entertalnment, Dancing,
Beer & Wing;

78 S, Dempsey Road
“Vinh Ngo & Alan Tran

Chairman Rush noted that Usa Parmit No, 1132 was continued from the Aprll 22nd
Planning Commission meeting and that the Pulic Hearing was kept open, and called for
a staff report.  Principal Planner Refiford overviewed, noting thal the Commission
had expressed several concerns with this application, such as the type and number of
games, and the type of ententalnment which would be there, and that the applicam
was In the audience 1o any questions, Mr., Reliford stated that staff was

recommending approval, with the Findings and Spectal Conditions which wera listed
In the agenda report, and pointed out that the Commission was given a memo tonight
iisting tgrea (3} additional notes from the Fira Depariment, which should also be
inciuded. C :

Principal Planner Reliford also stated, for the record, that stalf recaived a latter
dated April 16, 1992, from a nearby resident, Balla C. Lin, expressing her concerns
about nolse and tralfic on Dempsey Road, and the possible impact on the schoot
chitdren, if dancing and live anlertainment were allowed. Mr. Reliford pointed out,
however, that there Is a commerclal building, which serves as a buffer, between tha
residences and this establishment, " . .7~ i " ,

Commissioner Crespo asked if the ‘re'stauranl would ba striping the parking spaces,
which were allocated 1o them by the properly owner, with their name. Associata
Planner Oterl responded that they would not, as that is legal,

Commissioner Dixon asked who would take care of finting the restaurant's front
windaows. Principal Planner Reliford answered that that would be between the lessas
and the property owner.: ... RN : R L

Commissioner Augustine asked how many video tables they planned 1o have, noling
that the applicant’s letter states eight {B) bul the plans indicate six (6). Principal
Planner Rellford responded that the zoning erdinance would aliow no mora than six
(6}, If that Is what the Commission recommends. Vice-Chairman Unger suggesied
that, if the Commission dees limit this, ha thinks the word "arcade® should be taken
out because an arcade is more than six {6). Staff agreed.

Commissioner Dixon observed thal the application states that this is a restaurant,
but it sounds like a hightclub. She asked if there is anything In the ordinance that
defines & nightelub. Associate Planner Oterl responded that there is not. Mrs. Dixon
asked about the hours of operation, and what kind of controf the City has if they go -
past midnight. It was answered, "None". Commissicner Dixon commented, than, that
they would have o restrict their hours of operation. Vice-Chair Unger stated,
following up on the same thought, that this appears 1o be more of an entertalnment
center than a reslaurant, seeing as how they only plan o serve sandwiches.

Comimissioner 'Sp"eﬁcér asked if tha Speéiat Conditions the Commission received
tonight were in addition lo the conditiops in the agenda repont. Principal Planner
Relitord answered that they were, %5

" Vice-Chair Unger asked stalf if the Commission could approve this use, but tag on it a
review alter six months. Associate Planner Oterl responded that they could, and that
they have done this in the past for palm readers, atc.

PLANNING COMMISSION MINUTES
. MAY 13, 1992




Ghairman Rush announced that this fs a public Hearing hem and asked 1f there was
anyone In the audience who would iike 1 addrass the Commission conceming it.
There wag no response. The Chairman invited the applicant torward.

Joseph Leung, stated that he was the property owner, and reprasentative of Flasta
Shopping Plaza. Vinh Ngo and Alan Tran, pariners in the proposed establishment,
stated their names. Mr Leung sakd that a conditiont for a 6-month review would be
an extreme hardship, hecause of thelr invesiment, and that tha type of entariainment
they would have would not be exotlc dancing, 1t would be more fike a cofiea shop -
atmosphere for people fo have a drink, and sing songs. . .

Commissloner Merl asked Mr. Leung if he was caling It & rcollea-shop” type
atmosphere, then why would {hoy have bear and wine? Mr. { eung answered that
some people fike cofled -and some people like beat and wine. Commisslonet Mer. .
asked him to explain the financial hardship. Mr. Leung anewered that the former

- jenant was a bookstore, and the niew tenant would have 10 make changes to the buliding
1o add a brand-new kilchen. Commissloner Mert explained that the intent of the six-
mordh review is not fof 4 revocaticn of their use permit, it 1s for a review, In case
thera are any problems of complaints, so they can be addressed at that time, -~
Commissione! Augustine stated that he has a great deal of froubla seeing thisasa
restaurant, He asked the applicant 1f they would be preparing feod. Mr. Leung - ©
responded that they would have microwave foods, Mr. Augustine asked staff if the
food is not prepared on citg, if # still qualifies as a restaurant, - Associate Plannes
Oteri responded ihat the Building Code classifies #t as a restaurant, Commissionar -
Augusting asked if an establishment has 10 have food in order to geta heer and wing
ficense. Assoclale Planner Otert answered fhal there &r8 mintmum reguiations that
have 1o be met, according 1o the Alcoholic Beverage Control, and that packaged food Is
acceplable. Comenissioner Augusting asked how many mechanical games they plan io
have. Mr. Leung answered that they would stick lo the six (6} :

Commissioner Dixon asked the reason for finting the windows. Mr. Leung answered
that the number one reason is energy conservation, and there Is also a tremendous
problem with the fight from about 4:00 p.m-9:00 p.m.. Mrs. Dixon asked if any of
the ofher restaurants in that center, also faging the west, have tinted windows.

Mr. Leung answered that they do not, they use drapes of canvas-type curtains 1o
plock the fight, and some put up rewspaper. Commissioner Dixen asked how dark-the
tinting would be and if anyone would ba able o look inside. Mr. Ngo answered, "Most
likgly not'. Mrs. Dixon asked if the dance fioor area would be permanent. Mr. Ngo
answered that it would be used for special accasions, fike birthday cefebrations.
Mrs. Dixon asked if it would be used for a banguet hali, for large groups of people.
Mr. Ngo answered that it would not, they have a limit for 60-70 pecple.

commissioner Merl observed that their siide projector saemed fo ba in the middle of
the dance floor, and asked what it woukd be used for. Mr. Ngo answered that it would
na ysed for sing-alongs. Commissioner Mari asked if there would be a policy to -
always have the doors elosed during their hours of operalion, of cid they plan lo
feave them ppen in order 10 draw in customers. Mr. Ngo answered that they would
keep the doors closed and would use their sign {or advertising.

PLANNING COMMI
ST MAY 13

SGION MINUTES
4992 0.




[

Chairman Rush noted that {his is a Public Hearing and asked ¥ there was anyone in
the audience who would fike 10 address the Commission concerning it. There was ne

response.

Motion to close {he Public Haaring on Use. permit No. 1132

WwS: UngesMer & IEETREI Ayes: Al

Molion 1o approve Use Parmit No. {132 fora rostaurant with tive entertainment,
dancing, beer & wine, at 78 S, Dempsey Road, with staff's Findings, and two
recommended Special Conditions, pius an additional Spechal Conditan (No. 3) that
the applicant come back to the Planning Commission, & months after they open, for &
review of their operation, 10 make sure there are no other problems with adjacent
businesses o neighbors, s L ' '
WS MediUnger - Ayes: Al

s

Associale Plannef Otéri asked, on the &-moth review, it the Commission wants it to
be a “Public’ Hearing® of & “New Business” item. It was ans_wa;ed, "New Business”

3, Variance No. 485
Increase Rear Yard
Coverage Beyond 30
Requiremetit, Reduc

in Setback Between

Main & Accessory Bidgs..
& Encroachment into
Side Yard wBidg. Add'tn
1199 Park Willew CL
Richard C. Harmon

4. U. P g76-Amend.
Expansion of Reslaurant
wiStorage Room
Swagat Indian Cuisine
63 S. Abet Streel

{Abel Plaza)

Robert Yen

Chairman Rush noted hal & TRy WaS KEpl open on Vasiance No.
ar a staff reporty ‘Asseciate Plannel Oteri overviewed, noting that s item
yed from 8ih Planning Commission mesting. He staipd
ny has reviewe this request, and has ho cbjections, and 1
appf_ova!._using_lhe City Allomney's memo 2% Findinge
Chairman Rush an ounced that this was a Public Hearing item oot asked i there was
anyone in the audiende Who would like lo address the Commission conceming it
There was no 1espoens ' bl ;! AR .

Motien to clo
WSt Unger/Ciespo

Commissioner Dixon askéd it stalf knows whai \:igdéréd mfé Vartance requast, i
there was @ complaint.” Associale plartherQleri answered that 3 puilding Inspactor
discovered . SR N

Motion lo approve Var . 485, wi S Attorney's memo as Findings.

Ghairman Rush op %d the Public Hearing on Use Parmit No. 75-Amendment, and
noled that the appficant has requested that \his mattet be continbed to the next

, 1992}, Commissioner Dixon acked staff if thahyse pormit
number was pecifically for this restaurant. Associate Planner Otethanswared that
it was not,/Mrs. Dixon asked, il they were laoking al Yaking hall the bbiding next 10
thetm, i fhat would require an amendment, Mr, Otes! answered that It WO id not, .
because the use funs with tha land,  * :

COMMISSION MINUTES
AY 13, 1992
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Fiosta Shopying Flaza, P-0-Box 360333, Milpitas, CA 96038

Planoing Division

ity of Milpitas Planning £ ission
455 E. Calaveras Bird RS
Milpias. CA 95035

Attention: . Bod Oterd

Wise Permit No. 1132 R
28 $o. Dempsey Road, Milpitas - '
; ission Agenda

subject:
May 13, 1992 Planntng C

{yerdlemen,

fn accordance with your recommendation. ve. the o
Plaza and the subject property, assign 13 extra spaces
We appreciate yoot effort to assistour pew tenant to toifili the City's
Thank you!

requirsment for its busmess in Milpitas.

Y ours smeerely,

Joseph Leung
Owmet chl‘esantatin S
Fiesta Shopping Plaza, MMas

oTmisst

wmer of Fiesta Shoppng
10 this permit use.




DATE:  May 13, 1992
TO: Planining Commission
FROM:  Felix J. Reliord

SUBJECT: Use Permit No. 1132 - Restaurant with Live
Entertainment, pancing, Beer & Wine, at 78 S.
Dempsey Road (item No. 2)

The following Notes 10
application. .

The appficant shall provide one pA10BC portable fire
extinguisher. Sac.f?10,505(a) Urc. .(F) i THEE T

The requirements for a Hazardous Ma%eriais perrﬁit shall be met
prior to the Fire Department final of Building Permit.
Sec. 80.103(), UFC. (F) . .. S

A hood and duct fire extinguishing system shall be provided in / ‘
accordance with the Mechanical Code for commercial-type food .~ .
heat-processing equipment that produces grease-laden vapors.. B
Sec. 10513 UFC. (F) -~ nal-ioie : S

Staff has spoken with the applicant's representative to inform him
of these addad Notes, but as of this writing has been _unable to reach
the applicant and/of property owner. .

FJR:tm)

cc: Fire Departm_ént
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