
  AGENDA ITEM:  6 

 
 

MILPITAS PLANNING COMMISSION 
AGENDA REPORT 

 

PUBLIC HEARING                   Meeting Date: July 9, 2008 

 
APPLICATION: Conditional Use Permit Amendment No. UA08-0010:  Club Bahia 
 
APPLICATION  
SUMMARY: A request to amend a condition of approval to allow seating on the dance 

floor during restaurant/dining hours and allow the service of a full range 
of alcoholic beverages for the restaurant that currently serves beer and 
wine.  No additional changes to the operation or restaurant are requested.   

 
LOCATION: 78 Dempsey Road (APN: 088-04-001) 
APPLICANT: Maria De Jesus Zauala, 78 Dempsey Road, Milpitas CA 95035 
OWNER: Joseph Levng, P.O. Box 36033, Milpitas, CA 95035 
 
RECOMMENDATION: Staff recommends that the Planning Commission: 

1.  Close the public hearing; and 
2.  Adopt Resolution No. 08-032 approving the project and 

conditions of approval. 
 
PROJECT DATA:  
General Plan/ 
Zoning Designation: Retail Sub-Center / Neighborhood Commercial (C1) 
Overlay District: “S” Zone District, for Architectural Review 
Related Permits: Use Permit No. 1132  
   
 
CEQA Determination: Categorically exempt from further environmental review pursuant to 

Section 15301, “Existing Facilities” of the California Environmental 
Quality Act (CEQA)  guidelines. 

  
PLANNER: Tiffany Kunsman 
 

PJ: 2534 
 
 
ATTACHMENTS:  A.  Resolution No. 08-032/Findings/Conditions of Approval 

B.  Site Plans 
     C.  Comments from Milpitas Police Department 
     D.  Restaurant Menu 
     E.  Conditional Use Permit No. 1132
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LOCATION MAP  

N 
No scale 

 

 
 
 
 
 

Location of restaurant/club 

E Calaveras Blvd. 

Project Site 

Dempsey Road 

Interstate 
680 
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BACKGROUND 
On April 22, 1992 the Planning Commission approved a Use Permit for a restaurant with live 
entertainment, dancing , and the service of beer and wine within the Fiesta Plaza Shopping Center.  On 
May 5, 2008, Maria  De Jesus Zauala submitted an application to amend a previous condition of 
approval and allow the service of a full range of alcoholic beverages.  According to the Milpitas Zoning 
Ordinance Section 57, Conditional Uses Permitted, the proposal requires a Conditional Use Permit 
Amendment with the approval of Planning Commission. 
 
PROJECT DESCRIPTION 
The restaurant is located within a 2,400 square foot tenant space located next to Savors, Halal Market 
and Gomez Market.  The existing layout includes a kitchen with work area, a storeroom, two restrooms, 
a dining room, a dance floor, and a bar with counter area.  The office hours include Sunday through 
Thursday 10:00 A.M. – 10:00 P.M. and on Friday and Saturday 10:00 A.M. – 2:00A.M.  The restaurant 
menu consisting of gorditas, quesadillas, tacos, seafood, etc and the service of beer and wine.  The 
restaurant is in compliance with the existing Conditional Use Permit approved in 1992.  
 
The applicant would like to amend previously approved condition of approval number three to allow 
dining seats on the dance floor area during the day and transition the tables off the dance floor during 
live entertainment hours.  Live entertainment and music for dancing will start at 9:00P.M.  The 
proposal does not include the request to allow for more dinning seats.   
 

Condition of Approval #3 
The applicant shall not expand the dining room area into the approved  
dance floor area.  Therefore, no seating shall be allocated within the  
designated dance floor area. 

 
The zoning for this site is Neighborhood Commercial (C1) and the surrounding zones are also 
Neighborhood Commercial.  A vicinity map of the subject site location is included on the previous 
page.   
 
Issues  
Since 2001, several officer-initiated incidents at the 78 Dempsey Road address and parking lot have 
been noted and include general patrol checks and pedestrian / vehicle stops.  Before 2003, police had 
three significant calls for service which included a vice activity, two for public disturbances, and one 
narcotic’s violation.  These activities occurred under different owners and while the restaurant was 
named LyLy Café.   
 
The current owner has occupied the space since January of 2007.  The only calls of service to the police 
department since then include five alarm calls and two disturbances where the owner reported juveniles 
hanging out in the parking lot.  The restaurant has also been a victim of an attempted burglary. 
 
The police department concludes given that there has only been a slight volume of calls for service for 
this establishment under it’s current ownership, they anticipate the addition of hard liquor sales in 
conjunction with the restaurant not to be a problem.  (See attachment B) 
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The police also recommended that the applicant install video/security cameras at the entrance, cash 
register, and the safe area.  And suggested that the business should be equipped with a monitored 
burglar, robbery, and panic alarm.  The applicant turned in a certificate providing proof of installation 
for the alarm system and video surveillance installation.   
 
The California Department of Alcoholic Beverages Control (ABC) was contacted to confirm that the 
project site will not add to or create an over-concentrated area utilizing liquor licenses for the 
sale/consumption of alcoholic beverages.  ABC confirmed that this project site is not located within an 
over-concentrated area and included that the Census tract (tract#5044.18) containing the project site is 
allowed up to seven full range of alcoholic beverage licenses and currently has a total of five alcohol 
licenses.  The draft conditions of approval contained in the resolution include the relevant conditions 
from the original conditional use permit. 
 
Since the restaurant plays amplified sound after 9:00P.M., Staff proposes a condition of approval to 
limit hours of amplified sound and require that doors and windows are closed during periods when 
amplified sounds is used. 
 
ADOPTED PLANS AND ORDINANCES CONSISTENCY 

General Plan 
The table below outlines the project’s consistency with applicable General Plan Guiding Principles and 
Implementing Policies: 

Table 2 
General Plan Consistency 

 
Policy Consistency Finding 
2.a-I-3: Encourage economic pursuits which will strengthen and promote 

development through stability and balance. 
Consistent.   

2.a-I-5: Maintain policies that promote a strong economy which provides 
economic opportunities for all Milpitas residents within existing  
environmental , social fiscal and land use constraints. 

Consistent.   

 
Zoning Ordinance 
The proposal is consistent pursuant to Section 18.03-17: Restraints which include the on-premise 
consumption of alcoholic beverages when found clearly incidental to the primary food service.  The 
sale of alcohol is in conjunction with the restaurant and no bar is considered with this application.   
 
ENVIRONMENTAL REVIEW 
The Planning Division conducted an initial environmental assessment of the project in accordance with 
the California Environmental Quality Act (CEQA).  Staff determined that the project is categorically 
exempt from further environmental review pursuant to Section 15301, “Existing Facilities” of the 
California Environmental Quality Act (CEQA) guidelines. 
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PUBLIC COMMENT/OUTREACH 
Staff publicly noticed the application in accordance with City and State law.  As of the time of writing 
this report, there have been two inquiries from the public.  The first inquiry is from a tenant within the 
center in regards to loud music playing throughout the day and not just during entertainment hours.  
The second was a message from a nearby residence and is opposed to the existing restaurant with 
entertainment. 
 
CONCLUSION 
The restaurant with live entertainment as is, is consistent with the previously approved Conditional Use 
Permit.  The proposal as conditioned would operate as a restaurant and entertainment service.  Since the 
application does not include the addition of a bar or adding more seats than what was previously 
approved, placing seats on the dance floor and the addition of a full range of alcoholic beverages is 
incidental to the primary restaurant use.  Allowing Club Bahia to serve a full range of alcoholic 
beverages will not present a significant impact in public health or safety because the restaurant already 
serves beer and wine; the restaurant will not play live entertainment/amplified music for the purpose of 
dancing until 9:00P.M. to be courteous to the neighboring tenants, and because the close proximity to 
residence, Club Bahia will keep their doors closed during entertainment hours to help keep the noise 
level down to a non offensive level. 
 
RECOMMENDATION 
 
STAFF RECOMMENDS THAT the Planning Commission approve CONDITIONAL USE PERMIT 
AMENDMENT NO. UA08-0010, Club Bahia, subject to the attached Resolution and Conditions of 
Approval. 
 
Attachments: 
A. Resolution No. 08-032/Findings/Conditions of Approval 
B. Site Plans 
C. Comments from Police Department 
D. Restaurant Menu 
E. Conditional Use Permit No. 1132 
 
S:\PLANNING DIVISION1\PLANNING COMMISSION\Staff Reports\StaffReportTemplate07\StaffReportTemplate07.doc 
 
 
 



RESOLUTION NO. 08-032 
 

A RESOLUTION OF THE PLANNING COMMISSION OF THE CITY OF MILPITAS, 
CALIFORNIA, APPROVING CONDITIONAL USE PERMIT AMENDMENT NO. 
UA08-0010, BLUB BAHIA, TO AMEND A CONDITION OF APPROVAL, MINOR 

TENANT IMPROVEMENTS, AND ALLOW THE SERVICE OF A FULL RANGE OF 
ALCOHOLIC BEVERAGES FOR THE RESTURANT THAT CURRENTLY SERVES 

BEER AND WINE LOCATED AT 78 DEMPSEY ROAD. 
 

WHEREAS, on May 5, 2008, an application was submitted by Maria De Jesus Zauala, 
78 Dempsey Road, Milpitas, CA 95035,  to amend a condition of approval to allow seating on 
the dance floor during restaurant/dinning hours, minor tenant improvements for an interior patio 
area, and allow the service of a full range of alcoholic beverages for the restaurant that currently 
serves beer and wine.  The property is located within the Neighborhood Commercial zoning 
district (APN088-04-001); and 
 

WHEREAS, the Planning Division completed an environmental assessment for the 
project in accordance with the California Environmental Quality Act (CEQA), and recommends 
that the Planning Commission determine this project categorically exempt from further 
environmental review pursuant to Section 15301, “Existing Facilities.” 
 

WHEREAS, on July 9, 2008, the Planning Commission held a duly noticed public 
hearing on the subject application, and considered evidence presented by City staff, the 
applicant, and other interested parties. 
 

NOW THEREFORE, the Planning Commission of the City of Milpitas hereby finds, 
determines and resolves as follows: 

 
Section 1: The recitals set forth above are true and correct and incorporated 
herein by reference. 

 
Section 2: The project is categorically exempt from further environmental review 
pursuant to Section 15301, “Existing Facilities 

 
Section 3: The proposed use, at the proposed location will not be detrimental or injurious 
to the property or improvements in the vicinity nor to the public health, safety, and 
general welfare. 

 
Section 4: The proposed use is consistent with the Milpitas General Plan because it is 
ancillary to a restaurant, which promotes and encourages economic pursuits.  (General 
Plan, Implementation Policy, 2.a-I-3 and 2.1-I-5). 
 
Section 5:  The proposed use is consistent with the Milpitas Zoning Ordinance pursuant 
to Title XI, Chapter 10, Section 18.03-17 (Neighborhood Commercial, Conditional Uses-
Restaurants, on-premise consumption of alcoholic beverages), and Section 57 
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(Conditional Use Permitted by Commission) in that the proposed use is a conditionally 
permitted use with the approval of the Planning Commission. 

 
Section 6: The Planning Commission of the City of Milpitas hereby approves 

Conditional Use Permit Amendment No. UA080010, Club Bahia, subject to the above Findings, 
and Conditions of Approval attached hereto as Exhibit 1.   
 
PASSED AND ADOPTED at a regular meeting of the Planning Commission of the City of 
Milpitas on July 9, 2008 
 

______________________________________ 
Chair 

 
TO WIT: 
 
I HEREBY CERTIFY that the following resolution was duly adopted at a regular meeting of 
the Planning Commission of the City of Milpitas on July 9, 2008, and carried by the following 
roll call vote:  
 
COMMISSIONER AYES NOES OTHER 
Cliff Williams    

Gunawan Ali-Santosa    

Lawrence Ciardella    

Alexander Galang    

Sudhir Mandal    

Gurdev Sandhu    

Noella Tabladillo    

Aslam Ali    
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EXHIBIT 1 
 

CONDITIONS OF APPROVAL 
CONDITIONAL USE PERMIT AMENDMENT NO. UA08-0010 

 
General Conditions 
 
1. The owner or designee shall develop the approved project in conformance with the approved 

plans approved by the Planning Commission on July 9, 2008, in accordance with these 
Conditions of Approval. 

 
 Any deviation from the approved site plan, floor plans, or other approved submittal shall 

require that, prior to the issuance of building permits, the owner or designee shall submit 
modified plans and any other applicable materials as required by the City for review and 
obtain the approval of the Planning Director or Designee.  If the Planning Director or 
designee determines that the deviation is significant, the owner or designee shall be required 
to apply for review and obtain approval of the Planning Commission, in accordance with the 
Zoning Ordinance. 

a) These conditions of approval shall supersede the previous conditions of approval. 
 

2. Conditional Use Permit Amendment No. UA08-0010 is for a restaurant as a primary use that 
includes on-site dining, takeout foods, onsite consumption of a full range of alcoholic 
beverages, sale of cigarettes, dancing, live entertainment, amplified music, and no more then 
six video game tables.  The tenant space is 2,400 square feet with a maximum of 59 seats 
total.  Hours of operation are Sundays through Thursdays, 10:00A.M. – 10:00P.M., Fridays 
and Saturdays from 10:00A.M. – 2:00A.M. 

 
3. Conditional Use Permit Amendment No. UA08-0010 shall become null and void if the 

project is not commenced within 18 months from the date of approval.  Pursuant to Section 
64.04-2 of the Zoning Ordinance of the City of Milpitas, since the project requires the 
issuance of a business license, the project shall not be deemed to have commenced until the 
date of the business license is issued. 
 
Pursuant to Section 64.04-1, the owner or designee shall have the right to request an 
extension of UA08-0010 if said request is made, filed and approved by the Planning 
Commission prior to expiration dates set forth herein. 

 
4. Live entertainment and amplified sound for the purpose of dancing and entertainment shall 

not play until 9:00 P.M. and not go passed 2:00A.M.  The restaurant shall keep doors and 
windows closed during those hours amplified music is played.  Any amplified sound playing 
throughout the day shall be at a level not to disturb neighboring tenants. 
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