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BACKGROUND

On May 18, 2004, The Milpitas Redevelopment Agency (RDA) entered into a Memorandum of
Understanding (MOU) with the County of Santa Clara (County) and KB Home South Bay Inc. (KB
Home) to establish parameters for the development of affordable housing on the parcels known then as
the EImwood Property. The County sold the EImwood Property to the RDA, which in turn conveyed
the property to KB Home. On January 18, 2005, the City Council/RDA approved the EImwood
Residential Project and entered into a Disposition and Development Agreement (DDA) with KB Home
that, among other things, incorporated the following affordable housing parameters agreed upon in the
MOQOU:

e A total of 208 affordable housing units would be created.

e 85 moderate income units would be provided in the condominiums located on the east side of
Abel Street (Parcel C). The RDA would provide a $50,000 loan to each of these buyers as
down payment assistance.

e 25 moderate income units would be provided in the townhomes west of Abel Street (Parcel D).
The RDA would provide direct assistance to homebuyers in the form of grants or loans.

e The following minimum affordable sale prices were established:
o0 1-bedroom - $290,000
0 2-bedroom - $330,000
0 3-bedroom - $370,000
0 4-bedroom - $400,000

e No fewer than 57 very low income and 41 low or very low income rental units would be
provided on the DeVries site previously owned by the Redevelopment Agency.

e KB Home would provide $5 million to the DeVries housing project

e The County would provide $1 million to the DeVries housing project from the infrastructure
account established for the EImwood Project.

The DDA also includes a requirement that KB Home construct a connection from Thompson Street to
Abbott Avenue if the City provided the necessary right-of-way prior to July 2010. This connection was
being considered at the time due to redevelopment plans being considered for the Milpitas Unified
School District (MUSD) property located along Abbott Avenue. The infrastructure account established
for the project set-aside $1.37 million for the design and construction of the connection.

The construction of the Elwood Project, known now as Terra Serena, is complete and all the homes on
the west side of Abel Street have been sold.

ISSUES

67 of the 85 affordable condominium units on the east side of Abel Street remain unsold. The current
housing market and stricter lending requirement have created unforeseen challenges in finding qualified
buyers for these affordable units. The stricter requirements have disqualified many of the buyers
interested in the units and the significant reduction of housing prices has resulted in market prices being
very similar to the minimum sales prices established in the DDA. This provides little or no incentive
for buyers to purchase affordable units which come with 45-year resale restrictions that limit equity
growth.
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Efforts Made to Find Affordable Buyers
Over the past two and half years, City staff and KB Home have advertised on five different occasions
to attract first-time homebuyers for the purchase of the affordable units:

- June 22 - August 4, 2006

- November 9 - December 21, 2006
- February 7 - March 7, 2007

- October 9 & October 30, 2008

- November 3 - November 22, 2009

The advertising was conducted in the Milpitas Post and Tri-Cities VVoice newspapers, City of Milpitas
Website and Cable TV and flyers and notices were sent to outside agencies such as the Housing
Authority of the County of Santa Clara and non-profit housing developers. Over 580 applications were
reviewed after the first four rounds of advertising. The scope of the advertising was increased in
November 2008 to include the entire Bay Area which included advertising in the San Francisco
Chronicle, San Jose Mercury News and the Contra Costa Times. Only nine applications were received
from that most recent effort. KB Home has reduce the sales price of the affordable units to the
minimum price floors established in the DDA and has also provided incentives up to an additional
$20,000 towards closing costs if financed through their preferred lender.

Abbott / Thompson Connection

The City has not pursued the additional right-of-way needed for the Abbott / Thompson connection
because there are no longer any foreseeable plans to redevelop the MUSD property along Abbott
Avenue.

PROPOSED AMENDMENTS

City staff, the County, and KB Home have been working together to draft the amendments to the DDA
and MOU to address the issues discussed above. The following amendments would only affect the
unsold condominiums on the east side of Abel Street:

1. KB Home has agreed to pay an in-lieu housing fee of $1,702,000 to remove the affordable
restrictions on 46 of the 67 remaining unsold affordable units ($37,000 for each unit). This fee
would be paid in equal parts to the RDA and to the County for their Task Force to End
Homelessness. $3.15 million ($2.3 million from the unused down payment loans and $851,000
from the in-lieu fee) would be returned to the RDA’s Low & Moderate Income Housing Fund to
be used for other projects. The total number of affordable units within the Terra Serena project
would be reduced from 110 to 64.

2. The minimum sale price of the remaining 21 units would be reduced from $290,000 to
$226,500 for a 1-bedroom unit and from $330,000 to $246,500 for a 2-bedroom unit. The RDA
would still provide the $50,000 down payment assistance loans for these units. The
combination of the reduced unit price and the down payment assistance would allow these units
to be affordable to low income instead of moderate income households.

3. Remove the obligations related to the Abbott / Thompson street connection from the DDA and
return $1.32 million of the $1.37 million set-aside amount to the RDA. The remaining $50,000
will be used to cover the final invoice for the approved infrastructure work and extended project
management costs.
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The MOU amendment (1 and 2 above) requires the approval of both the RDA and the County Board of
Supervisors since the County was a party to the MOU. The DDA amendment requires only the
approval of the RDA. Therefore, the DDA amendment will also include a statement that if the County
Board of Supervisors does not approve the amendment to the MOU, then the DDA amendment shall
become void and ineffective.

RDA HOUSING OBLIGATION

The RDA is required by law to ensure that at least 6% of all the units within the redevelopment project
area are affordable to very-low income households and 9% are affordable to low and moderate income
households. When considered with the DeVries Place project, the redevelopment project area gained a
total of 786 new housing units through the implementation of the DDA and MOU. If the proposed
amendments were approved, the following affordability percentages would result for the 786 units:

e 102 very-low income rental units (13% of the 786 units)
e 21 low-income & 44 moderate income townhome and condominium units — (8% of the 786
units)

The amendments to DDA and MOU are consistent with the RDA’s housing obligations given that the
overall affordability will exceed 15% and substantially fall into the affordability levels expected.

STAFF RECOMMENDS THAT the Planning Commission adopt Resolution No. 09-006
recommending the City Council/RDA approve the amendments to the MOU, DDA and the associated
Regulatory Agreement.
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RESOLUTION NO. 09-006

A RESOLUTION OF THE PLANNING COMMISSION OF THE CITY OF MILPITAS,
CALIFORNIA, RECOMMENDING APPROVAL OF AMENDMENTS TO THE
DISPOSITION AND DEVELOPMENT AGREEMENT, MEMORANDUM OF
UNDERSTANDING, AND THE PARCEL “C” REGULATORY AGREEMENT
ENTERED INTO WITH KB HOME SOUTH BAY, INC.

WHEREAS, the Redevelopment Agency of the City of Milpitas (“Agency”’), KB Home
South Bay Inc. (“KB Home”), the City of Milpitas (“City”’) and the County of Santa Clara
(“County”) entered into that certain Memorandum of Understanding dated as of May 18, 2004
(the “Original MOU”) relating to affordable housing on the ElImwood Property, being that
certain real property located in Milpitas, California, and described in the Original MOU as Parcel
“C” and Parcel “D”; and

WHEREAS, on January 18, 2008, the Agency and KB Home entered into a Disposition
and Development Agreement (“Original DDA”) with respect to Parcel “C”; and

WHEREAS, on November 10, 2005, the Agency and Terra Serena entered into an
Agreement Affecting Real Property and recorded in the Official Records on November 10, 2005
as Instrument 18674192 (“Original Parcel “C” Regulatory Agreement); and

WHEREAS, the Original MOU and Original DDA required eighty five (85) of the
residential units on Parcel C to be set aside as affordable homes for sale to persons of moderate
income (the “Parcel “C” Affordable Homes”). In addition, the Original MOU and Original DDA
established minimum and maximum sales prices for the Parcel “C” Affordable Homes; and

WHEREAS, only eighteen (18) of the Parcel “C” Affordable Homes have been sold and
deeded to qualified moderate income purchasers as the result of current real estate market
conditions and resulting lack of sufficient qualified moderate income purchasers; and

WHEREAS, the Original DDA provided that in the event the Parcel “C” Affordable
Units could not be sold at a sales price equal to or more than the Minimum Sales Prices, the
Agency and KB Home were to share in the cost of the Agency-provided so-called “‘silent-second
mortgages”(i.e, secondary residential loans issued by a home-buying program to supplement a
family's primary mortgage that does not need to be repaid until the home is resold or, in some
cases, refinanced) provided by the Agency in by an amount necessary to entice a qualified buyer
to purchase the unit; and

WHEREAS, in order to increase the level of affordability in the development on Parcel
“C” and in order to fulfill the regional housing goals of the City of Milpitas, the parties wish to
amend the agreements regulating the development on Parcel “C”; and

WHEREAS, the construction of the Abbott Connection work (described in the Original
DDA) in the list of Approved Infrastructure Work is unnecessary and inappropriate under current
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conditions and, therefore at this time and the parties wish to amend the Original DDA to remove
said Abbott Connection requirement.

NOW THEREFORE, the Planning Commission of the City of Milpitas hereby finds,
determines and resolves as follows:

Section 1: The recitals set forth above are true and correct and incorporated herein by
reference.

Section 2: Amending the Original MOU, the Original DDA and the Parcel “C”
Regulatory Agreement on the terms and conditions set forth in the MOU Amendment, the DDA
Amendment, and Original Parcel “C” Regulatory Amendment will effectuate the Redevelopment
Plan for the Milpitas Redevelopment Project No. 1, are in the vital and best interests of the City
of Milpitas and the health, safety, morals, and welfare of its residents, and are in accord with the
public purposes and provisions of all applicable federal, state, and local laws and requirements,
including without limitation State Redevelopment laws.

Section 3: The Planning Commission of the City of Milpitas hereby recommends the
City Council approve the amendments to the Original MOU, the Original DDA and the Parcel
“C” Regulatory Agreement.

PASSED AND ADOPTED at a regular meeting of the Planning Commission of the City of
Milpitas on January 14, 2009

Chair
TO WIT:
I HEREBY CERTIFY that the following resolution was duly adopted at a regular meeting of

the Planning Commission of the City of Milpitas on January 14, 2009, and carried by the
following roll call vote:

COMMISSIONER AYES NOES ABSENT ABSTAIN
Cliff Williams

Lawrence Ciardella

Alexander Galang
Sudhir Mandal
Gurdev Sandhu
Noella Tabladillo
Aslam Ali
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AMENDMENT TO DISPOSITION AND DEVELOPMENT AGREEMENT

This Amendment to Disposition and Development Agreement (“Amendment”), dated for
reference purposes only as of December 21, 2008 (the “Reference Date”), is entered into by and
among the REDEVELOPMENT AGENCY OF THE CITY OF MILPITAS (“Agency”), KB
HOME SOUTH BAY INC., a California corporation (“KB South Bay”) and LB/L-KB TERRA
SERENA LLC, a Delaware limited liability company (“Terra Serena”).

RECITALS

A. Agency and KB South Bay entered into that certain Disposition and
Development Agreement dated as of January 18, 2005 (the “Original DDA”) with respect to
certain real property located in Milpitas, California, and described in the Original DDA as Parcel
“C” and Parcel “D”. Parcel “C” and Parcel “D” are more particularly described in the Original
DDA and the Regulatory Agreements described below.

B. Pursuant to the Original DDA, Agency conveyed Parcel “D” to KB South
Bay by Grant Deed recorded in the Official Records of Santa Clara County, California (“Official
Records™) on April 7, 2005 as Instrument 18307394. In connection with the conveyance of
Parcel “D” to KB South Bay, Agency and KB South Bay entered into that certain Agreement
Affecting Real Property dated as of March 15, 2005 and recorded in the Official Records on
April 4, 2005 as Instrument 18307395 (the “Parcel “D” Regulatory Agreement”).

C. In accordance with the Original DDA, KB South Bay assigned its interest
in and to the Original DDA, but only as it relates to Parcel “C”, to Terra Serena. Pursuant to the
Original DDA, Agency conveyed Parcel “C” to Terra Serena by Grant Deed recorded in the
Official Records on November 10, 2005 as Instrument 18674191 (the “Parcel “C” Deed”). In
connection with the conveyance of Parcel “C” to Terra Serena, Agency and Terra Serena entered
into that certain Agreement Affecting Real Property dated as of November 10, 2005 and
recorded in the Official Records on November 10, 2005 as Instrument 18674192 (the “Parcel
“C” Regulatory Agreement”, together with the Parcel “D” Regulatory Agreement being,
collectively, the “Regulatory Agreements”).

D. Pursuant to the Original DDA, eighty five (85) of the residential units to
be constructed on Parcel “C” were designated for sale to qualified Moderate Income purchasers
(the “Parcel “C” Affordable Units). In addition, the Original DDA provided that in the event the
Parcel “C” Affordable Units could not be sold at a sales price equal to or more than the
Minimum Sales Prices, the Agency and Terra Serena were to share in the cost of the Agency-
provided silent-second mortgages by an amount necessary to entice a qualified buyer to purchase
the unit.

E. As the result of current real estate market conditions and resulting lack of
sufficient qualified Moderate Income purchasers as of the Reference Date, only eighteen (18) of
the Parcel “C” Affordable Units have been sold and deeded to qualified Moderate Income
purchasers as of the Reference Date. The sixty seven (67) Parcel “C” Affordable Units which
have not been sold and deeded to qualified Moderate Income purchasers as of the Reference
Date are identified on Exhibit A attached hereto (the “Unsold Parcel “C” Affordable Units”).

\KKS\768078.8 1
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F. Agency desires to increase the level of affordability in the development on
Parcel “C” in order to fulfill the regional housing goals of the City of Milpitas. In addition, the
Agency wishes to better leverage its funds to assist a higher percentage of low and moderate
income households within the Agency’s jurisdiction.

G. The parties hereto also desire to remove the construction of the Abbott
Connection work (described in the Original DDA) from the list of Approved Infrastructure Work
and Approved Mitigations. By removal of the above referenced Approved Infrastructure Work
and Approved Mitigations item, the Agency and Terra Serena wish to free up Agency funds to
pay for other allowed reimbursements, costs and expenditures under the DDA.

H. The Agency has determined that amending the Original DDA and the
Parcel “C” Regulatory Agreement on the terms and conditions set forth in this Amendment will
assist the Agency in accomplishing the goals described in Recital F and G above, will effectuate
the Redevelopment Plan for the Milpitas Redevelopment Project No. 1, are in the vital and best
interests of the City of Milpitas and the health, safety, morals, and welfare of its residents, and
are in accord with the public purposes and provisions of all applicable federal, state, and local
laws and requirements, including without limitation State Redevelopment laws.

NOW, THEREFORE, FOR VALUABLE CONSIDERATION, Agency, KB South Bay
and Terra Serena agree as follows:

1. Effective Date; Defined Terms. As used in this Amendment, “Amendment
Effective Date” means the date that all of the following have occurred (i) three (3) copies of this
Amendment have been fully executed by Agency, Terra Serena and KB South Bay, (ii) five (5)
copies of that certain Amendment to Memorandum of Understanding (“MOU Amendment”), a
copy of which is attached hereto as Exhibit B, have been fully executed by Agency, Terra
Serena, KB South Bay, the City of Milpitas (“City”) and the County of Santa Clara (“County”),
and (iii) this Amendment and the MOU Amendment have been approved by all requisite action
of Agency, City and County. Upon execution of three (3) copies of this Amendment and five (5)
copies of the MOU Amendment by Terra Serena and KB South Bay, Terra Serena shall deliver
such executed copies to the Agency for processing and signature by the Agency, City and
County, as appropriate, so that each party signing an amendment will receive a fully executed
original of such amendment. Notwithstanding the foregoing, this Amendment shall become null
and void if the County and City do not approve and execute the MOU Amendment on or before
February 27, 2009. As used in the Original Agreement, “Effective Date” means the date the
governing body of the Agency approved the Original DDA and the Original DDA was executed
by the last of Developer or Agency. From and after the Amendment Effective Date, except as
used in Part 10 of the Original DDA or as otherwise provided in this Amendment, the terms
“Agreement” or “DDA” as used in the Original DDA or this Amendment shall mean the Original
DDA as amended by this Amendment. As used in this Amendment, “Low Income” means a
household that does not exceed eighty percent (80%) of the Santa Clara County median income,
as determined, updated and published annually by the California Department of Housing and
Community Development, adjusted for household size appropriate for the unit, who are eligible
for financial assistance specifically provided by a governmental agency for the benefit of
occupants of housing financed pursuant to Division 31 of the Health and Safety Code, as defined
in California Health and Safety Code Section 50093. Except as otherwise defined or expressly
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provided in this Amendment, capitalized terms used in this Amendment shall have the meanings
assigned in the Original DDA.

2. In Lieu Payments. Terra Serena agrees to pay an in lieu affordable housing fee of
Thirty Seven Thousand Dollars ($37,000) (the “In Lieu Payments”) for each of the forty six (46)
Unsold Parcel “C” Affordable Units identified on Exhibit A attached hereto as an “In Lieu Unit”
(the “In Lieu Units”). The forty six (46) In Lieu Payments in the aggregate total One Million
Seven Hundred Two Thousand Dollars ($1,702,000). One half of the In Lieu Payments (Eight
Hundred Fifty One Thousand Dollars ($851,000)) shall be paid to the Agency and the other half
(Eight Hundred Fifty One Thousand Dollars ($851,000)) to the County at the Amendment
Closing (defined in Section 4(a) below). The County’s portion of the In Lieu Payments is being
paid to the County to assist the County in achieving its affordable housing goals and its efforts to
alleviate homelessness within the County’s jurisdiction. The Agency’s portion of the In Lieu
Payments is being paid to the Agency to assist the Agency in meeting its goals stated in the
Recitals above, and can be used by the Agency to help fund the Parcel “C” Agency Loans
described in the Original DDA. Payment of the In Lieu Payments to the Agency and County as
described in this paragraph above shall be in full satisfaction of the obligation of Terra Serena,
KB South Bay and their successors and assigns to develop, market and sell the In Lieu Units to
Moderate Income purchasers or as affordable units pursuant to the Original DDA, as modified by
this Amendment, or the Original MOU as described in and as modified by the MOU
Amendment, and is being accepted by the Agency and County in lieu of such obligation. The In
Lieu Payments described in this Amendment are the same In Lieu Payments described in the
MOU Amendment, and are not in addition thereto.

3. Remaining Parcel “C” Affordable Units. Upon payment of the In Lieu
Payments to the Agency and County pursuant Section 2 above, the total number of Parcel “C”
Affordable Units shall be reduced from eighty five (85) to thirty nine (39), with eighteen (18) of
them having already been sold and deeded to a qualified Moderate Income buyer as of the
Reference Date. The remaining twenty one (21) Parcel “C” Affordable Units that have not been
sold and deeded to a qualified Moderate Income buyer as of the Reference Date are referred to in
this Amendment as the “Remaining Parcel “C” Affordable Units”. The Remaining Parcel “C”
Affordable Units that are not under contract for sale to a qualified Moderate Income buyer as of
the Amendment Effective Date shall be made available for sale exclusively to qualified Low
Income purchasers (rather than to moderate income purchasers as is now provided in the Original
DDA), but shall otherwise continue to be made available for sale as affordable units in
accordance with the DDA. In consideration of the payment of the In Lieu Payments to the
Agency and the County as described in Section 2 of this Amendment, the Agency shall release
all of the In Lieu Units from the Parcel “C” Regulatory Agreement and revise the Parcel “C”
Regulatory Agreement to conform to the terms and conditions of this Amendment. The release
of the In Lieu Units and amendment of the Parcel “C” Regulatory Agreement shall be done
pursuant to a Release and Amendment of Agreement Affecting Real Property in the form
attached hereto as Exhibit C (the “Parcel “C” Regulatory Amendment”), which shall be
recorded in the Official Records on the Amendment Closing Date (defined in Section 4(a)). The
following shall also apply with respect to the Remaining Parcel “C” Affordable Units,
notwithstanding Section 605(c)(1) or any other provision of the Original DDA, the Parcel “C”
Deed or the Parcel “C” Regulatory Agreement to the contrary:

\KKS\768078.8 3
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(1) The Remaining Parcel “C” Affordable Units are identified as a
“Remaining Parcel “C” Affordable Unit” on Exhibit A attached hereto. Following the
Amendment Effective Date, the Remaining Parcel “C” Affordable Units which are not under
contract for sale to a qualified Moderate Income purchaser as of the Amendment Effective Date
shall be made available for sale exclusively to qualified Low Income purchasers at the following
sales prices (the “New Sales Prices”): Two Hundred Twenty Six Thousand Five Hundred
Dollars ($226,500) for a one-bedroom unit and Two Hundred Forty Six Thousand Five Hundred
Dollars ($246,500) for a two bedroom unit. However, if Terra Serena is unable to entice a
qualified Low Income purchaser to purchase a Remaining Parcel “C” Affordable Unit at the
applicable New Sales Price required above, Terra Serena shall have the option, but not the
obligation, to lower the applicable sales price. For any Remaining Parcel “C” Affordable Unit
under contract to a qualified Moderate Income purchaser as of the Amendment Effective Date,
Terra Serena shall not be obligated to reduce the sales price to conform to the New Sales Price or
to cancel such contract so that the unit is available for sale to a qualified Low Income purchaser;
provided, however, that if any such sales contract terminates without the unit having been deeded
to the qualified Moderate Income purchaser pursuant to such sales contract, then upon thereafter
entering into any new sales contract for such unit, the purchase price for such unit shall be not
more than the applicable New Sales Price described above and the new purchaser shall be a
qualified Low Income purchaser. Agency shall continue to provide the Parcel “C” Agency Loans
for all of the Remaining Parcel “C” Affordable Units, whether sold to a Moderate Income
purchaser under a contract in place as of the Amendment Effective Date or to a Low Income
purchaser pursuant to this Amendment, but shall not be obligated to increase the amount of the
Parcel “C” Agency Loan for any one unit beyond Fifty Thousand Dollars ($50,000) in order to
entice a qualified Low Income purchaser to buy a unit. Likewise, Developer shall have no
obligation to lower the applicable sale price for any unit or fund any portion of the sums needed
for a Low Income purchaser to acquire a Remaining Parcel “C” Affordable Unit or qualify for a
purchase. The last two (2) sentences of Section 605(c)(7) of the Original DDA, relating to
Developer’s obligation to share in a portion of the Agency’s assistance, are hereby deleted in
their entirety.

4. Abbott Connection. All references to the Abbott Connection work in the Original
DDA are hereby deleted. The Abbott Connection work shall no longer be part of the Approved
Infrastructure or Approved Mitigations under the DDA and shall no longer be a requirement
under the DDA. Removal of the Abbott Connection work as a requirement under the DDA shall
not affect any reimbursements made or required to be made by the Agency or County for any
other Approved Infrastructure or Approved Mitigations.

5. Deposits into Escrow; Closing.

(a) Closing. Payment of the In Lieu Payments and recordation of the Parcel
“C” Regulatory Amendment shall take place on the date that is five (5) business days after the
Amendment Effective Date (the “Amendment Closing Date”), through the Escrow, as evidenced
by recordation of the Parcel “C” Regulatory Amendment in the Official Records (the
“Amendment Closing”). Upon the Amendment Closing, one-half of the In Lieu Payments shall
be paid from Escrow to the Agency and one-half of the In Lieu Payments shall be paid from
Escrow to the County. All escrow, recording and other closing costs with respect to the
Amendment Closing (collectively, the “Closing Costs”) shall be paid by Terra Serena.
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(b) Deposits by Terra Serena. Not later than two (2) business days after the
Amendment Effective Date, Terra Serena shall deliver to Escrow Holder the following:

) The In Lieu Payments and the Closing Costs;

(ii) A counterpart original of the Parcel “C” Regulatory Amendment,
duly executed by Terra Serena, with signatures notarized to the extent required for recording
such document in the Official Records; and

(i11))  Such other documents reasonably necessary to consummate the
Amendment Closing, to the extent consistent with this Amendment, including escrow
instructions.

(©) Deposits by the Agency. Not later than two (2) business days after the
Amendment Effective Date, Agency shall deliver to Escrow Holder the following:

@) A counterpart original of the Parcel “C” Regulatory Amendment,
duly executed by the Agency, with signatures notarized to the extent required for recording of
such document in the Official Records on the Amendment Closing Date; and

(i1) Such other documents reasonably necessary to consummate the
Amendment Closing, to the extent consistent with this Amendment, including escrow
instructions.

6. Effect of Amendment. Except to the extent modified by this Amendment, the
Original DDA shall remain unchanged and in full force and effect. In the event of any conflict
between the Original DDA and this Amendment, this Amendment shall control. This
Amendment may be executed in counterparts, and when the executed signature pages are
combined, shall constitute one single instrument.

REDEVELOPMENT AGENCY OF THE LB-L/KB TERRA SERENA LLC,
CITY OF MILPITAS a Delaware limited liability company

By: KB HOME SOUTH BAY INC., a California
corporation, its Operating Member

By:
Thomas C. Williams, Executive Director By:
Its:
Attest:
KB HOME SOUTH BAY INC., a California
corporation
Mary Lavelle, City Clerk By:
Its:
Approved as to Form:
Michael J. Ogaz
Redevelopment Agency General Counsel
\KKS\768078.8 5
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List of Exhibits:

Exhibit A: List identifying Unsold Parcel “C” Affordable Units and In Lieu Units
Exhibit B: Form of MOU Amendment
Exhibit C: Form of Parcel “C” Regulatory Amendment
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EXHIBIT "A"
Amendment to Disposition and Development Agreement

(67 Unsold Parcel "C" Affordable Units, Consisting of 46 In Lieu Units and
21 Remaining Parcel "C" Affordable Units)

In Lieu Units to be released:

Lot 1 -- Building 1 Lot 2 -- Building 2 Lot 3 -- Building 3
Phases 4 - 6 Phases 1-3 Phases 7 -9
224 Phase 1 222 101
226 102 201
321 310 222
Phase 4 323 Phase 3 311 554
325 308 Phase 7 226
327 321
212 323
220 325
Phase 5 313 307
319 212
206 220
304 Phase 8 312
305 313
Phase 6 307 319
309 102
311 202
204
206
304
Phase 9 305
306
307
309
311
408
Total
Total 16 Total 5 Total 25
46

782049v1 Page 1 of 2



Remaining Parcel "C" Affordable Units:

Building 1

Phases 4 - 6

Bedrooms

Phase 4

222

2

Phase 6

102

201

204

208

210

306

308

310

===

Building 2

Phases 1-3

Bedrooms

Phase 2

312

2

319

Phase 3

210

208

206

306

307

304

NN [=] =N

Buildi

ng 3

Phases 7 -9

Bedrooms

Phase 9

208

1

210

308

310

1
1
1

782049v1

Total

Total

Total

Total

EXHIBIT "A"

(4) 1-Bedroom Units
(5) 2-Bedroom Units

9

(2) 1-Bedroom Units
(6) 2-Bedroom Units

8

(4) 1-Bedroom Units

4

21

Page 2 of 2
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AMENDMENT TO MEMORANDUM OF UNDERSTANDING

This Amendment to Memorandum of Understanding (‘“Amendment”), dated for reference
purposes only as of December 21, 2008 (the “Reference Date”), is entered into by and among the
REDEVELOPMENT AGENCY OF THE CITY OF MILPITAS, a public body, corporate and
politic (“Agency”’), KB HOME SOUTH BAY INC., a California corporation (“KB South Bay”),
LB/L-KB TERRA SERENA LLC, a Delaware limited liability company (‘“Terra Serena”),
CITY OF MILPITAS, a public body, corporate and politic (“City”’), and THE COUNTY OF
SANTA CLARA, a political subdivision of the State of California (“County”).

RECITALS

A. Agency, KB South Bay, City and County entered into that certain
Memorandum of Understanding dated as of May 18, 2004 (the “Original MOU”) relating to
affordable housing on the Elmwood Property, being that certain real property located in Milpitas,
California, and described in the Original MOU as Parcel C and Parcel D.

B. As contemplated by the Original MOU, Agency and KB South Bay
entered into that certain Disposition and Development Agreement dated as of January 18, 2005
(the “Original DDA”) with respect to Parcel C and Parcel D.

C. KB South Bay assigned its interest in and to the Original DDA, but only
as it relates to Parcel C, to Terra Serena. Pursuant to the Original DDA, Agency conveyed
Parcel C to Terra Serena by Grant Deed recorded in the Official Records of Santa Clara County,
California (“Official Records”) on November 10, 2005 as Instrument 18674191. In connection
with the conveyance of Parcel C to Terra Serena, Agency and Terra Serena entered into that
certain Agreement Affecting Real Property dated as of November 10, 2005 and recorded in the
Official Records on November 10, 2005 as Instrument 18674192 (the “Parcel C Regulatory
Agreement”).

D. Pursuant to the Original MOU and Original DDA, eighty five (85) of the
residential units on Parcel C are required to be set aside as affordable homes for sale to persons
of moderate income (the “Parcel C Affordable Homes”). In addition, the Original MOU and
Original DDA established minimum and maximum sales prices for the Parcel C Affordable
Homes. As the result of current real estate market conditions and resulting lack of sufficient
qualified moderate income purchasers as of the Reference Date, only eighteen (18) of the Parcel
C Affordable Homes have been sold and deeded to qualified moderate income purchasers as of
the Reference Date. The sixty seven (67) Parcel C Affordable Homes that have not been sold
and deeded to qualified moderate income purchasers as of the Reference Date are identified on
Exhibit A attached hereto (the “Unsold Parcel C Affordable Homes”).

E. Agency and City desire to increase the level of affordability in the
development on Parcel C in order to fulfill the regional housing goals of the City of Milpitas. In
addition, the Agency and City wish to better leverage Agency funds to enable the Agency to
assist a higher percentage of low and moderate income households within the Agency’s
jurisdiction. To that end, Agency, Terra Serena and KB South Bay have negotiated an
amendment to the Original DDA, on the terms and conditions set forth in an Amendment to
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Disposition and Development Agreement, a copy of which is attached hereto as Exhibit B (the
“DDA Amendment”).

F. The Agency and City have determined that amending the Original MOU,
the Original DDA and the Parcel C Regulatory Agreement on the terms and conditions set forth
in this Amendment and the DDA Amendment will assist the Agency in accomplishing the goals
described in Recital E above, will effectuate the Redevelopment Plan for the Milpitas
Redevelopment Project No. 1, are in the vital and best interests of the City of Milpitas and the
health, safety, morals, and welfare of its residents, and are in accord with the public purposes and
provisions of all applicable federal, state, and local laws and requirements, including without
limitation State Redevelopment laws.

G. County has determined that amending the Original MOU pursuant to this
Amendment, and the amendment to the Original DDA and the Parcel C Regulatory Agreement
as described in the DDA Amendment, will assist the County in meeting its affordable housing
goals and its efforts to alleviate homeless within the County’s jurisdiction, are in the vital and
best interests of the County of Santa Clara and the health, safety, morals and welfare of its
residents, and are in accord with the public purposes and provisions of all applicable federal,
state, and local laws and requirements, including without limitation State Redevelopment laws.

NOW, THEREFORE, FOR VALUABLE CONSIDERATION, Agency, KB South Bay,
Terra Serena, City and County agree as follows:

1. Effective Date; Defined Terms. This Amendment shall become effective on the
date that all of the following have occurred: (i) five (5) copies of this Amendment have been
signed by Agency, Terra Serena, KB South Bay, City and County, (ii) three (3) copies of the
DDA Amendment have been signed by Agency, Terra Serena and KB South Bay, and (iii) this
Amendment and the DDA Amendment have been approved by all requisite action of Agency,
City and County. Upon execution of five (5) copies of this Amendment and three (3) copies of
the DDA Amendment by Terra Serena and KB South Bay, Terra Serena shall deliver such
executed copies to the Agency for processing and signature by the Agency, City and County, as
appropriate, so that each party signing an amendment will receive a fully executed original of
such amendment. Notwithstanding the foregoing, if this Amendment has not become effective on
or before February 27, 2009, all signatures obtained as of such time shall be deemed withdrawn
and of no force or effect, and this Amendment shall not thereafter become effective unless
otherwise agreed in a separate writing signed by all of the parties named in this Amendment.
Except as otherwise defined or expressly provided in this Amendment, capitalized terms used in
this Amendment shall have the meanings assigned in the Original MOU.

2. In Lieu Payments. As described in the DDA Amendment, Terra Serena agrees to
pay an in lieu affordable housing fee of Thirty Seven Thousand Dollars ($37,000) (the “In Lieu
Payments”) for each of the forty six (46) Unsold Parcel C Affordable Homes identified on
Exhibit A attached hereto as an “In Lieu Unit” (the “In Lieu Units”). The forty six (46) In Lieu
Payments in the aggregate total One Million Seven Hundred Two Thousand Dollars
($1,702,000). One half of the In Lieu Payments (Eight Hundred Fifty One Thousand Dollars
($851,000)) shall be paid to the Agency and the other half (Eight Hundred Fifty One Thousand
Dollars ($851,000)) to the County upon recordation of the Parcel “C” Regulatory Amendment
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described in the DDA Amendment in the Official Records (the “DDA Amendment Closing”).
The County’s portion of the In Lieu Payments is being paid to the County to assist the County in
its efforts to achieve its affordable housing goals and to alleviate homelessness within the
County’s jurisdiction. The Agency’s portion of the In Lieu Payments is being paid to the
Agency to assist Agency in achieving its goals stated in Recital E above, and may be used by the
Agency to help fund the silent second mortgages described in Section 3 below. Payment of the
In Lieu Payments to the Agency and County as described in this paragraph above shall be in full
satisfaction of the obligation of Terra Serena, KB South Bay and their successors and assigns to
develop, market and sell the In Lieu Units to moderate income purchasers or as affordable homes
pursuant to the Original MOU or Original DDA, as those documents are modified by this
Amendment and the DDA Amendment respectively, and is being accepted by the Agency, City
and County in lieu of such obligation. The In Lieu Payments described in this Amendment are
the same In Lieu Payments described in the DDA Amendment, and are not in addition thereto.

3. Remaining Parcel C Affordable Homes. Upon payment of the In Lieu Payments
to the Agency and County as described in Section 2 above, the total number of residential units
required to be sold as Affordable Homes pursuant to the Original MOU shall be reduced from
eighty five (85) to thirty nine (39), with eighteen (18) of them having already been sold and
deeded to a qualified moderate income buyer as of the Reference Date. The remaining twenty
one (21) Affordable Homes that have not been sold and deeded to a qualified moderate income
buyer as of the Reference Date are referred to in this Amendment as the “Remaining Parcel C
Affordable Homes”. The Remaining Parcel C Affordable Homes that are not under contract for
sale to a qualified moderate income purchaser as of the effective date of this Amendment shall be
made available for sale exclusively to qualified low income purchasers (rather than to moderate
income purchasers as is now provided in the Original MOU). Notwithstanding Section 1(a) of
the Original MOU, the Remaining Parcel C Affordable Homes that are not under contract for
sale to a qualified moderate income purchaser as of the effective date of this Amendment shall be
made available for sale exclusively to qualified low income purchasers at the following sales
prices (the “New Sales Prices”): Two Hundred Twenty Six Thousand Five Hundred Dollars
($226,500) for a one-bedroom unit and Two Hundred Forty Six Thousand Five Hundred Dollars
($246,500) for a two bedroom unit. However, if Terra Serena is unable to entice a qualified low
income purchaser to purchase a Remaining Parcel C Affordable Home at the New Sales Prices,
Terra Serena shall have the option, but not the obligation, to lower the applicable sales prices.
For any Remaining Parcel C Affordable Home under contract to a qualified moderate income
purchaser as of the effective date of this Amendment, Terra Serena shall not be obligated to
reduce the sales price to conform to the New Sales Price or to cancel such contract with the
moderate income purchaser so that it is available for sale to a qualified low income purchaser;
provided, however, that if any such sales contract terminates without the Affordable Home
having been deeded to the qualified moderate income purchaser pursuant to such sales contract,
then upon thereafter entering into any new sales contract for such unit, the purchase price for
such unit shall be not more than the applicable New Sales Price described above and the new
purchaser shall be a qualified low income purchaser. Agency shall be required to provide a
silent-second mortgage in the amount of Fifty Thousand Dollars ($50,000) for each of the
Remaining Parcel C Affordable Homes whether sold to a moderate income purchaser under a
contract in place as of the effective date of this Amendment or to a low income purchaser
pursuant to this Amendment. Such silent-second mortgages shall otherwise be made in
accordance with Section 1(b) of the Original MOU, except that (i) Agency shall not be obligated
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to increase the amount of the loan for any one Remaining Parcel C Affordable Home beyond
Fifty Thousand Dollars ($50,000) in order to entice a qualified low income purchaser to buy such
home, (ii) Participant shall have no obligation to lower the applicable sale price for any unit or
fund any portion of the sums needed for a low income purchaser to acquire a Remaining Parcel
C Affordable Home or qualify for a purchase, and (iii) the last two (2) sentences of Section 1(b)
of the Original MOU, relating to increase in the Agency loan and Agency and Participant sharing
in such increase, are hereby deleted in their entirety. As used in this Amendment, “low income”
means a household that does not exceed eighty percent (80%) of the Santa Clara County median
income, as determined, updated and published annually by the California Department of Housing
and Community Development, adjusted for household size appropriate for the Affordable Home,
who are eligible for financial assistance specifically provided by a governmental agency for the
benefit of occupants of housing financed pursuant to Division 31 of the Health and Safety Code,
as defined in California Health and Safety Code Section 50093.

4. DDA Amendment. City and County hereby approve the DDA Amendment and
the transactions described therein. County agrees that removal of the Abbott Connection work
(described in the Original DDA) as a requirement under the DDA shall not affect any
reimbursements made or required to be made by the County for any other Approved
Infrastructure or Approved Mitigations described in the DDA.

5. Effect of Amendment. Except to the extent modified by this Amendment, the
Original MOU shall remain unchanged and in full force and effect. In the event of any conflict
between the Original MOU and this Amendment, this Amendment shall control. This
Amendment may be executed in counterparts, and when the executed signature pages are
combined, shall constitute one single instrument.

REDEVELOPMENT AGENCY OF THE LB-L/KB TERRA SERENA LLC,
CITY OF MILPITAS a Delaware limited liability company

By: KB HOME SOUTH BAY INC., a California
corporation, its Operating Member

By:
Thomas C. Williams, Executive Director By:
Its:
Attest: KB HOME SOUTH BAY INC., a California
corporation
Mary Lavelle, City Clerk By:
Its:
Approved as to Form:
Michael J. Ogaz
Redevelopment Agency General Counsel
Signatures continued on the next page
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CITY: COUNTY:
City of Milpitas

The County of Santa Clara, a political
By: subdivision of the State of California

City Manager

Attest:

By:

Chairperson

Mary Lavelle, City Clerk Board of Supervisors
Approved as to Form: Attest:

Phyllis A. Perez, Clerk
Board of Supervisors

Mike Ogaz
City Attorney

List of Exhibits:

Exhibit A: List identifying Unsold Parcel C Affordable Homes and In Lieu Units
Exhibit B: Form of DDA Amendment
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EXHIBIT "A"

Amendment to Memorandum of Understanding

(67 Unsold Parcel C Affordable Homes, Consisting of 46 In Lieu Units and
21 Remaining Parcel C Affordable Homes)

In Lieu Units to be released:

Lot 1 - Building 1 Lot 2 - Building 2 Lot 3 - Building 3
Phases 4 - 6 Phases 1 -3 Phases 7 -9
224 Phase 1 222 101
226 102 201
321 310 222
Phase 4 323 Phase 3 311 554
325 308 Phase 7 226
327 321
212 323
220 325
Phase 5 313 307
319 212
206 220
304 Phase 8 312
305 313
Phase 6 307 319
309 102
311 202
204
206
304
Phase 9 305
306
307
309
311
408
Total
Total 16 Total 5 Total 25
46
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Remaining Parcel C Affordable Homes:

Building 1

Phases 4 - 6

Bedrooms

Phase 4

222

2

Phase 6

102

201

204

208

210

306

308

310

===

Building 2

Phases 1-3

Bedrooms

Phase 2

312

2

319

Phase 3

210

208

206

306

307

304

NN [=] =N

Buildi

ng 3

Phases 7 -9

Bedrooms

Phase 9

208

1

210

308

310

1
1
1

782045v1

Total

Total

Total

Total

EXHIBIT "A"

(4) 1-Bedroom Units
(5) 2-Bedroom Units

9

(2) 1-Bedroom Units
(6) 2-Bedroom Units

8

(4) 1-Bedroom Units

4

21

Page 2 of 2

Attachment C



Attachment D

RECORDING REQUESTED BY AND
WHEN RECORDED RETURN TO:

LB/L-KB TERRA SERENA LLC
c/o KB Home South Bay Inc.
6700 Koll Center Parkway
Pleasanton, California 94566
Attention: Jed Bennett

SPACE ABOVE THIS LINE FOR RECORDER'S USE

RELEASE AND AMENDMENT
OF AGREEMENT AFFECTING REAL PROPERTY

THIS RELEASE AND AMENDMENT OF AGREEMENT AFFECTING REAL
PROPERTY (this “Amendment’) is made as of , 2009 by and between
THE REDEVELOPMENT AGENCY OF THE CITY OF MILPITAS (“Redevelopment
Agency”) and LB/L-KB TERRA SERENA LLC, a Delaware limited liability company
(“Developer”), with reference to the following facts:

RECITALS

A. Redevelopment Agency and Developer are parties to that certain Agreement
Affecting Real Property dated as of November 10, 2005 and recorded on November 10, 2005 as
Instrument No. 18674192 in the Official Records of Santa Clara County, California (“Original
Agreement”). The Original Agreement imposes certain covenants and restrictions against the
real property and improvements thereon described in the Original Agreement as the Site.

B. Developer acquired Parcel “C” (being a portion of the Site) pursuant to that
certain Grant Deed recorded in the Official Records of Santa Clara County, California on
November 10, 2005 as Instrument 18674191 (the “Parcel C Deed”). Developer has developed
Parcel “C” as a residential housing development in accordance with that certain Disposition and
Development Agreement by and between Redevelopment Agency and Developer’s predecessor
in interest, KB Home South Bay Inc. (“KB South Bay”), dated as of January 18, 2005 (the
“Original DDA”). The Original DDA has been amended pursuant to that certain Amendment to
Disposition and Development Agreement dated for reference purposes as of December 21, 2008
(the “DDA Amendment”). From and after the date of this Amendment, as used in this
Amendment and the Original Agreement, “DDA” shall mean the Original DDA, as amended by
the DDA Amendment.

C. In accordance with the DDA Amendment, Redevelopment Agency and Developer
desire to amend the Original Agreement and remove the covenants and restrictions set forth
therein from certain portions of the Site.
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NOW THEREFORE, FOR VALUABLE CONSIDERATION, RECEIPT OF WHICH IS
HEREBY ACKNOWLEDGED, THE REDEVELOPMENT AGENCY AND DEVELOPER
HEREBY AGREE AS FOLLOWS:

1. Released Lots. Redevelopment Agency and Developer hereby terminate the
Original Agreement, and all covenants and restrictions set forth in the Original Agreement, with
respect to those portions of the Site more particularly described on Exhibit A attached hereto (the
“Released Lots”). In accordance with the DDA Amendment, Developer has paid in lieu
affordable housing fees for the Released Lots of Thirty Seven Thousand Dollars ($37,000) for
each of the forty six (46) Released Lots identified on Exhibit A (the “In Lieu Payments™), with
one half of the In Lieu Payments (Eight Hundred Fifty One Thousand Dollars ($851,000)) being
paid to the Redevelopment Agency and the other half (Eight Hundred Fifty One Thousand
Dollars ($851,000)) being paid to the County of Santa Clara (“County”). Payment of the In Lieu
Payments to the Redevelopment Agency and the County pursuant to the DDA Amendment was
in full satisfaction of the obligation of Developer, KB South Bay and their successors and assigns
to develop, market and sell the Released Lots to Moderate Income purchasers or as affordable
units pursuant to the DDA and the Memorandum of Understanding described in the DDA, and
has been accepted by the Redevelopment Agency and County in lieu of such obligation.

2. Amendment of Original Agreement as to Remaining Lots. With respect to those
portions of the Site which are not released from the Original Agreement pursuant to Section 1 of
this Amendment (such unreleased portions being the “Remaining Lots”), the Original Agreement
shall be amended as provided below, notwithstanding Section 605(c)(1) or any other provision of
the Original DDA, the Parcel C Deed, the Original Agreement or the Memorandum of
Understanding to the contrary. In accordance with the DDA Amendment, the total number of
Parcel C Affordable Units or Affordable Parcel C Units (each as defined in the Original
Agreement) is reduced from a total of eighty five (85) to a total of thirty nine (39), with some of
such thirty nine (39) units having already been sold and deeded to qualified purchasers, and the
balance of such thirty nine (39) units remaining to be sold and deeded to qualified purchasers
(such balance remaining to be sold and deeded being the “Remaining Parcel C Affordable
Units”). The Remaining Parcel C Affordable Units that were not under contract for sale to a
qualified Moderate Income buyer as of effective date of the DDA Amendment shall be made
available for sale exclusively to qualified Low Income purchasers (rather than to Moderate
Income purchasers), but shall otherwise continue to be made available for sale as affordable units
in accordance with the DDA and Agreement. The references in the Original Agreement to direct
subsidies are hereby deleted, the parties having agreed that the assistance to be provided by the
Redevelopment Agency to Moderate Income and Low Income households shall be by way of the
silent-second mortgages described in the Original Agreement and the DDA.  The following
shall also apply with respect to the Remaining Parcel C Affordable Units:

(a) From and after the effective date of the DDA Amendment, the Remaining
Parcel C Affordable Units that were not under contract for sale to a qualified Moderate Income
purchaser as of the effective date of the DDA Amendment shall be made available for sale
exclusively to qualified Low Income purchasers at the following sales prices (the “New Sales
Prices”): Two Hundred Twenty Six Thousand Five Hundred Dollars ($226,500) for a one-
bedroom unit and Two Hundred Forty Six Thousand Five Hundred Dollars ($246,500) for a two
bedroom unit. However, if Developer is unable to entice a qualified Low Income purchaser to
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purchase a Remaining Parcel C Affordable Unit at the applicable sale price required above,
Developer shall have the option, but not the obligation, to lower the applicable sale price. For
any Remaining Parcel C Affordable Unit that was under contract to a qualified Moderate Income
purchaser as of the effective date of the DDA Amendment, Developer shall not be obligated to
reduce the sales price to conform to the New Sales Price or to cancel such contract so that the
unit is available for sale to a qualified Low Income purchaser; provided, however, that if any
such sales contract terminates without the unit having been deeded to the qualified Moderate
Income purchaser pursuant to such sales contract, then upon thereafter entering into any new
sales contract for such unit, the purchase price for such unit shall be not more than the applicable
New Sales Price described above and the new purchaser shall be a qualified Low Income
purchaser. The Redevelopment Agency shall continue to provide the Parcel “C” Agency Loans
described in the DDA (being the silent second mortgages described in the Original Agreement)
for all of the Remaining Parcel C Affordable Units, whether sold to a Moderate Income
purchaser pursuant to a contract in place with such purchaser as of the effective date of the DDA
Amendment or to a Low Income purchaser pursuant to this Amendment, but shall not be
obligated to increase the amount of the Parcel “C” Agency Loan for any one unit beyond Fifty
Thousand Dollars ($50,000). Likewise, Developer shall have no obligation to lower the
applicable sale price for any unit or fund any portion of the sums needed for a Low Income
purchaser to acquire a Remaining Parcel C Affordable Unit or qualify for a purchase. The last
two (2) sentences of Section 605(c)(7) of the Original DDA, relating to Developer’s obligation to
share in a portion of the Redevelopment Agency’s assistance, have been deleted in their entirety.

3. Defined Terms; Effect of Amendment; Counterparts. As used in this
Amendment, “Low Income” means a household that does not exceed eighty percent (80%) of the
Santa Clara County median income, as determined, updated and published annually by the
California Department of Housing and Community Development, adjusted for household size
appropriate for the unit, who are eligible for financial assistance specifically provided by a
governmental agency for the benefit of occupants of housing financed pursuant to Division 31 of
the Health and Safety Code, as defined in California Health and Safety Code Section 50093.
From and after the date hereof, the term “Agreement” as used in the Original Agreement or this
Amendment shall mean the Original Agreement, as amended by this Amendment. Except as
otherwise defined or expressly provided in this Amendment, capitalized terms used in this
Amendment shall have the meanings assigned in the Original Agreement. Except to the extent
modified by this Amendment, the Original Agreement shall remain unchanged and in full force
and effect. In the event of a conflict between this Amendment on the one hand, and the Original
DDA, Parcel C Deed or Original Agreement on the other hand, this Amendment shall control
with respect to such conflict. This Amendment may be executed in counterparts, and when the
executed signature pages are combined, shall constitute one single instrument. To the extent any
portion of the Site was released from the Original Agreement prior to the date hereof, this
Amendment shall not operate to subject any such released portions of the Site to the lien or
encumbrance of the Original Agreement, as modified by this Amendment.

[Signature appear starting on the next page]
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IN WITNESS WHEREOF, the Redevelopment Agency and Developer have
executed this Amendment as of the date first set forth above.

REDEVELOPMENT AGENCY OF THE CITY OF
MILPITAS

By:

Thomas C. Williams, Executive Director

ATTEST:

Mary Lavelle, City Clerk

APPROVED AS TO FORM AND LEGALITY:

By:
Michael J. Ogaz
Redevelopment Agency General Counsel

LB-L/KB TERRA SERENA LLC,
a Delaware limited liability company

By: KB HOME SOUTH BAY INC,, a
California corporation, it Operating Member

By:

Its:
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EXHIBIT “A”

Real property in the City of Milpitas, County of Santa Clara, State of California, described as
follows:

PARCEL ONE-A:

Unit 222, as shown on Condominium Plan recorded February 27, 2007, as Document No.
19318871, in the Official Records of the County of Santa Clara (“Condominium Plan”), as
defined in the Declaration of Covenants Conditions and Restrictions of Luna at Terra Serena, a
Common Interest Development recorded March 1, 2007, as Document No. 19323146, Official
Records, and all amendments and/or annexations thereto (the “Declaration”).

Said Unit is located on Lot 2, as shown on the final map of Tract 9699, filed for record on March
9, 2006, in Book 798 of Maps, at pages 12 through 17, inclusive, in the Official Records of the
County of Santa Clara, State of California (“Map”).

PARCEL ONE-B:

Building Common Area Parcel 1, as shown on the Condominium Plan referred to in Parcel ONE-
A above and described in the Declaration.

Excepting therefrom, all numbered units as shown on the Condominium Plan referred to in
Parcel ONE-A above and described in the Declaration.

PARCEL TWO-A:

Unit 102, 308, 310 and 311, inclusive, as shown on Condominium Plan recorded June 26, 2007,
as Document No. 19483292, in the Official Records of the County of Santa Clara
(“Condominium Plan”), as defined in the Declaration of Covenants Conditions and Restrictions
of Luna at Terra Serena, a Common Interest Development recorded March 1, 2007, as Document
No. 19323146, Official Records, and all amendments and/or annexations thereto (the
“Declaration’).

Said Units are located on Lot 2, as shown on the final map of Tract 9699, filed for record on
March 9, 2006, in Book 798 of Maps, at pages 12 through 17, inclusive, in the Official Records
of the County of Santa Clara, State of California (“Map”).

PARCEL TWO-B:

Building Common Area Parcel 3, as shown on the Condominium Plan referred to in Parcel
TWO-A above and described in the Declaration.

Excepting therefrom, all numbered units as shown on the Condominium Plan referred to in
Parcel TWO-A above and described in the Declaration.
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PARCEL THREE-A:

Unit 224, 226, 321, 323, 325 and 327, inclusive, as shown on Condominium Plan recorded July
18, 2007, as Document No. 19516494, in the Official Records of the County of Santa Clara
(“Condominium Plan’), as defined in the Declaration of Covenants Conditions and Restrictions
of Luna at Terra Serena, a Common Interest Development recorded March 1, 2007, as Document
No. 19323146, Official Records, and all amendments and/or annexations thereto (the
“Declaration’).

Said Units are located on Lot 1, as shown on the final map of Tract 9699, filed for record on
March 9, 2006, in Book 798 of Maps, at pages 12 through 17, inclusive, in the Official Records
of the County of Santa Clara, State of California (“Map”).

PARCEL THREE-B:

Building Common Area Parcel 1, as shown on the Condominium Plan referred to in Parcel
THREE-A above and described in the Declaration.

Excepting therefrom, all numbered units as shown on the Condominium Plan referred to in
Parcel THREE-A above and described in the Declaration.

PARCEL FOUR-A:

Unit 212, 220, 313 and 319, inclusive, as shown on Condominium Plan recorded August 29,
2007, as Document No. 19568693, in the Official Records of the County of Santa Clara
(“Condominium Plan”), as defined in the Declaration of Covenants Conditions and Restrictions
of Luna at Terra Serena, a Common Interest Development recorded March 1, 2007, as Document
No. 19323146, Official Records, and all amendments and/or annexations thereto (the
“Declaration’).

Said Units are located on Lot 1, as shown on the final map of Tract 9699, filed for record on
March 9, 2006, in Book 798 of Maps, at pages 12 through 17, inclusive, in the Official Records
of the County of Santa Clara, State of California (“Map”).

PARCEL FOUR-B:

Building Common Area Parcel 2, as shown on the Condominium Plan referred to in Parcel
FOUR-A above and described in the Declaration.

Excepting therefrom, all numbered units as shown on the Condominium Plan referred to in
Parcel FOUR-A above and described in the Declaration.

PARCEL FIVE-A:

Unit 206, 304, 305, 307, 309 and 311, inclusive, as shown on Condominium Plan recorded
August 29, 2007, as Document No. 19568694, in the Official Records of the County of Santa
Clara (“Condominium Plan), as defined in the Declaration of Covenants Conditions and
Restrictions of Luna at Terra Serena, a Common Interest Development recorded March 1, 2007,
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as Document No. 19323146, Official Records, and all amendments and/or annexations thereto
(the “Declaration”).

Said Units are located on Lot 1, as shown on the final map of Tract 9699, filed for record on
March 9, 2006, in Book 798 of Maps, at pages 12 through 17, inclusive, in the Official Records
of the County of Santa Clara, State of California (“Map”).

PARCEL FIVE-B:

Building Common Area Parcel 3, as shown on the Condominium Plan referred to in Parcel
FIVE-A above and described in the Declaration.

Excepting therefrom, all numbered units as shown on the Condominium Plan referred to in
Parcel FIVE-A above and described in the Declaration.

PARCEL SIX-A:

Units 101, 201, 222, 224, 226, 321, 323, 325 and 327, inclusive, as shown on Condominium Plan
recorded August 30, 2007, as Document No. 19570234, in the Official Records of the County of
Santa Clara (“Condominium Plan”), as defined in the Declaration of Covenants Conditions and
Restrictions of Luna at Terra Serena, a Common Interest Development recorded March 1, 2007,
as Document No. 19323146, Official Records, and all amendments and/or annexations thereto
(the “Declaration”).

Said Units are located on Lot 3, as shown on the final map of Tract 9699, filed for record on
March 9, 2006, in Book 798 of Maps, at pages 12 through 17, inclusive, in the Official Records
of the County of Santa Clara, State of California (“Map”).

PARCEL SIX-B:

Building Common Area Parcel 1, as shown on the Condominium Plan referred to in Parcel SIX-
A above and described in the Declaration.

Excepting therefrom, all numbered units as shown on the Condominium Plan referred to in
Parcel SIX-A above and described in the Declaration.

PARCEL SEVEN-A:

Units 212, 220, 312, 313 and 319, inclusive, as shown on Condominium Plan recorded August
30, 2007, as Document No. 19570235, in the Official Records of the County of Santa Clara
(“Condominium Plan”), as defined in the Declaration of Covenants Conditions and Restrictions
of Luna at Terra Serena, a Common Interest Development recorded March 1, 2007, as Document
No. 19323146, Official Records, and all amendments and/or annexations thereto (the
“Declaration’).

Said Units are located on Lot 3, as shown on the final map of Tract 9699, filed for record on
March 9, 2006, in Book 798 of Maps, at pages 12 through 17, inclusive, in the Official Records
of the County of Santa Clara, State of California (“Map”).
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Attachment D

PARCEL SEVEN-B:

Building Common Area Parcel 2, as shown on the Condominium Plan referred to in Parcel
SEVEN-A above and described in the Declaration.

Excepting therefrom, all numbered units as shown on the Condominium Plan referred to in
Parcel SEVEN-A above and described in the Declaration.

PARCEL EIGHT-A:

Units 102, 202, 204, 206, 304, 305, 306, 307, 309, 311 and 408, inclusive, as shown on
Condominium Plan recorded August 30, 2007, as Document No. 19570236, in the Official
Records of the County of Santa Clara (“Condominium Plan”), as defined in the Declaration of
Covenants Conditions and Restrictions of Luna at Terra Serena, a Common Interest
Development recorded March 1, 2007, as Document No. 19323146, Official Records, and all
amendments and/or annexations thereto (the “Declaration”).

Said Units are located on Lot 3, as shown on the final map of Tract 9699, filed for record on
March 9, 2006, in Book 798 of Maps, at pages 12 through 17, inclusive, in the Official Records
of the County of Santa Clara, State of California (“Map”).

PARCEL EIGHT-B:

Building Common Area Parcel 3, as shown on the Condominium Plan referred to in Parcel
EIGHT-A above and described in the Declaration.

Excepting therefrom, all numbered units as shown on the Condominium Plan referred to in
Parcel EIGHT-A above and described in the Declaration.
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STATE OF CALIFORNIA )

)

COUNTY OF )
On , before me, ,
Notary Public, personally appeared , who proved to

me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to
the within instrument and acknowledged to me that he/she/they executed the same in
his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the instrument the
person(s), or the entity upon behalf of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that
the foregoing paragraph is true and correct.

WITNESS my hand and official seal.

(Seal)

(Signature)
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STATE OF CALIFORNIA )

)

COUNTY OF )
On , before me, ,
Notary Public, personally appeared , who proved to

me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to
the within instrument and acknowledged to me that he/she/they executed the same in
his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the instrument the
person(s), or the entity upon behalf of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that
the foregoing paragraph is true and correct.

WITNESS my hand and official seal.

(Seal)

(Signature)
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2004
MEMORANDUM OF
UNDERSTANDING (MOU)







 RESOLUTION NO.7401

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF MILPITAS APPROVING THE
EXECUTION OF A MEMORANDUM OF UNDERSTANDING WITH KB HOME SOUTH BAY, INC,,
MILPITAS REDEVELOPMENT AGENCY, AND COUNTY OF SANTA CLARA

WHEREAS, The City Council of the City of Milpitas originally approved and adopted the Redevelopment Plan (the
“Redevelopment Plan™) for the Milpitas Redevelopment Project No. 1 (the “Project”) on September 21, 1976 by Ordinance
No. 192 and amended on September 4, 1979, by Ordinance No. 192.1, on May 4, 1982, by Ordinance No. 192.2, on
November 27, 1984 by Ordinance No. 192.3, on December 9, 1986, by Ordinance No. 192.4, on April 16, 1991, by
Ordinance No. 192.6A, on December 9, 1994, by Ordinance No. 192.9, on October 15, 1996, by Grdinance No, 19211,
on June 17, 2003, by Ordinance No. 192.14; and ‘

WHEREAS, the Milpitas Redeve lopment Agency {the “Agency”) is engaged in activities to implement the
Redevelopment Plan for the Project; and

WHEREAS, the provision of affordable housihg is consistent with the Rede\?elqpment Plan and State Law; and

" WHEREAS, the City of Milpitas via the adoption of the Redevelopmcm Plan and subsequent amendments has
pledged to cooperate with the Agency, and

WHEREAS, the Agency has entered into a Purchase Agreemcnt with the County of Santa Clara (“County")
(“County-Agency Agreement™), whereby the County will sell to the Agency property commonly identified as the
Elmwood/Abel property; and :

WHEREAS, KB Home South Bay, Inc., has entered into certain agreements with the County to purchase the
Elmwood/Abel property subject to the térms of the County-Agency Agrecmem and

WHEREAS, the Agency, County, ¥B Home South Bay Inc. and the City of Milpitas desire to enter into a
Memorandum of Understanding to provide certain assurance related to the dévelopmcnt'cf affordable housing units,

NOW, THEREFORE, be it resolved by the Council of the City of Mllpltas that it herebyapproves a Memorandum
of Understanding and authorizes the execution of said agreement.

* PASSED AND ADOPTED this 18" day of May 2004, by the following vote:

AYES: (4) Mayor Bsteves, Vice Mayor Dixorn, and Councitmembers Gomez, and Polanski

NOES: (O None
ABSENT: ) Nene

ABSTAIN: (D) Councilmember Livengood

ATTEST:

éwé@.e,—&_,

Gaii Rlalock, City Clerk

seS Esteves M'd?"r '

APPROVED AS TO FO

. L
Steven T. Mattas, City Atmey
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MEMORANDUM OF UNDERSTANDING
KB HOME SOUTH BAY, INC., MILPITAS REDEVELOPMENT AGENCY
~ CITY OF MILPITAS AND COUNTY OF SANTA CLARA -
AFFORDABLE HOUSING ON THE ELMWOOD PROPERTY

THIS MEMORANDUM OF UNDERSTANDING is entered into by and between the
Redevelopment Agency of the City of Milpitas, a public body, corporate and politic (hereinafter
“Agency”), the City of Milpitas, a public body, corporate and politic (“City”), KB Home South
Bay Inc., a California corporation (hereinafter “Participant”), and the County of Santa Clara, a
political subd:wxsmn of the State of California (“County”) (coliectwely the “Pames”)

RECITALS

WHEREAS, County and the Agency have entereci into that certain Puxchase Agreement
dated as of August 19, 2003 (“County -Agency Agreement”), whereby County has agreed to sell
to'Agency that real property located in Milpitas, California, and more particularly described in

. the legal description attached hereto as Exhlbxt A and incorporated herein by this reference (“the

, Property”)

" WHEREAS, County and. Pamczpant have entered into that certain Agre@meni for
Purchase and Sale of Real Property dated as of August __, 2003, whereby County has agreed to
sell the Property to Participant, su’bject to the terms of the County-Agency Agrecment (“County-
- Participant Agreement™).

WHEREAS, the County-Participant Agreement requires Participant to construct a
certain number of for-sale and for-rent affordable housing units on the Property and Agency and
Participant have negotlated a different affordable housing program, whereby Participant would
develop a housing project on the Property that consists of approximately 720 residential units.

WHEREAS, the County -Participant Agreement requires Participant to make not fewer
than twenty percent (20%) of the units on the Property affordable to persons of very low, low
and moderate income at affordable prices (the “County Affordability Reguirement”).

. WHERAS this MOU the DDA, and the construction of the 208 affordable housing units
are intended to satisfy the requirements of the Policy C-1-2 of the Milpitas General Plan and
Policy 3.6 of the Midtown Specific Plan.

WHEREAS, this MOU and DDA will result in the construction of 208 affordable
housing units. :

WHEREAS, the Property is made up of two separate parcels, Parcel C and Parcel D, and

+ . Participant is willing to construct 85 for-sale units affordable to persons of moderate income on

Parcel C and 25 for sale units affordable to persons of moderate income on Parcel D.

WHEREAS, the Partles agree that the County requlrements for affordable housing are to
be met, in part, by the development by the Agency (or a party selected by the Agency) of not
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fewer than 57 rental units affordable to persons of very low income and 41 rental uﬁits affordable
to persons of either low or very low-income on a site owned by the City.

WHEREAS, the Agency intends to construct a 98-unit affordable housing project for
seniors, in which at least 57 rental units will be available to persons of very low income and 41
units will be available to persons of either low or very low-income. '

WHEREAS, this MOU sets forth the Parties’ agreement with respect to Participant’s -
affordable housing obligations with respect to the Project, sets forth the agreement of the City to
make certain City property described below available for construction. of rental affordable
housing at no cost, or at a cost sufficiently low to permit development of the affordable housing
project contemplated by the Agency, sets forth the agreement of the Agency to make cértain
funds available for rental housing in Agency’s affordable housing project, and further sets forth
additional conditions for the development of a housing project on the Property and the rights and
duties of the Parties respectively. o ‘ . .

WHEREAS, Participant and the Agency intend to enter into an- Disposition and
Development Agreement (“DDA™) at a Jater date that will incorporate the terms of this MOU, set
forth additional conditions for the development of the Project, and shall be recorded against the
Property concurrently with Participant’s acquisition of the Property. ‘ '

WHEREAS, theACounty, the City and Agency intend to enter into an agrgsémeht at a later
date that will incorporate the terms of this MOU. . : : ' :

WHEREAS, in the event of conflict between the terms of the DDA and the terms of this
MOU, this MQU shall control on the point of conflict. .

- TERMS

NOW THEREFORE, in consideration of the foregoing ;ecifais and the mutual
covenants and conditions contained herein and other good and valuable consideration, the receipt
and sufficiency of which are hereby acknowledged, the Parties understand and agree as follows:

1 Affordable Housing on Parcel C.

(a) Participant's Obligation to Sell §5 Moderate-Income Units. Subject to
' Participant’s acquisition of the Property, Participant shall make available for sale 85 of the units
constructed by Participant on Parcel C to Moderate Income households as deed restrictions or
other enforceable covenants running with the land (each of which shall constitute an “Affordable
Home”). “Moderate income households™ are defined as families earning a maximum of 120% of
the Santa Clara County median income levels, as determined, updated, and published each year
by the California Department of Housing and Community Development, based on Santa Clara
County median income levels, adjusted for household size. '

- ) The maximum sales price of an Affordable Home shall be
determined as illustrated in Exhibit B hereto with the assumption that there will be 1.5 occupants
per bedroom with no less than one more occupant than bedroom count (i.e. 2personsforal

bedroom unit) and with the understanding that the interest rate for the purpose of determining the
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amount of a mortgage to support a promissory note for the purchase of an Affordable Home (and
establishing the maximum sales prices in Exhibit B) shall be the interest rate in effect at the time
the City calculates Exhibit B on an annual basis. The City shall use the average 30 year fixed
rate mortgage defined by Freddie Mac as published in Freddie Mac’s weekly primary mortgage
market survey as the interest rate. _

(A) The “Minimum Sales Prices” for an Affordable Home shall
be the lesser of (1) the price at which similarly sized market rate units within the Project are sold
or (2) the amounts as follows:

1 bedroom units $290,000
2 bedroom units $330,000
3 bedroom units $370,000
4 bedroom units  $400,000

In the event that the market price (which shall be determined with reference to the price at which
- similarly sized market-rate units within the Project are sold) of the unit is less than the Minimum
Sales Price, the Agency shall have no obligation to increase the amount of the sﬂent-second
contribution as otherwise required by subsection b below '

(iy  The Agency will provide assistance to Participant to qualify
purchasers for the purchase of the Affordable Homes. Certification and recertification of
household size and income shall be administered by either the Agency, or by the Housing
Authority of Santa Clara County, or some other entity as designated by the Agency pursuant to
 an agreement with the Agency

(111) Partlclpant agrees to use its best efforts to market the Affordable
Homes to the same extent and in the manner as those being developed on the Property that are
- pot designated as Affordable Homes.

(iv) -Participant shall be reqmreé to submit to the Agency a
" Disbursement Plan that indicates the location of the Affordable Homes within the development.

The Disbursement Plan is subject to the approval of the Executive Director of the Agency, or his
or her designee, which approval shall not be unreasonably withheld, conditioned or delayed.

However, the parties agree that the affordable homes will be distributed throughout the,
development as conceptually shown on the Site Map and Preliminary Distribution Plan in
Exhibit C attached hereto and incorporated herein by this reference.

(v)  The Agency and Pamczpant hereby declare their undezstandmg and
intent that the burdens of the covenants set forth herein touch and concern the land in that the
~ Participant’s interest in the Property . is rendered less Valuable thereby. The ‘Agency and

‘Participant hereby - further declare their understanding and intent that the benefits of such
covenants touch and concern the land by enhancing and increasing the enjoyment and use of the
Property by persons to whom the Affordable Homes will be affordable, the future owners of each
Affordable Home (“Owner(s)”). ‘ :
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fewer than 57 rental units affordable to persons of very low income and 41 rental uriits affordable
to persons of either low or very low-income on & site owned by the City. ‘

WHEREAS, the Agency intends to construct a 98-unit affordable housing project for
seniors, in which at least 57 rental uriits will be available to persons of very low income and 41
units will be available to persons of either low or very low-income. : '

WHEREAS, this MOU sets forth the Parties’ agreement with respect to Participant’s
affordable housing obligations with respect to the Project, sets forth the agreement of the City to
make certain City property described below available for construction . of rental affordable
housing at no cost, or at a cost sufficiently low to permit development of the affordable housing
project contemplated by the Agency, sets forth the agreement of the' Agency to make certain
funds available for rental housing in Agency’s affordable housing proj ect, and further sets forth
additional conditions for the development of a housing project on the Property and the rights and
duties of the Parties respectively. | : : -

WHEREAS, Participent and the Agency intend to enter into an Disposition and
Development Agreement (“DDA”) at a later date that will incorporate the terms of this MOU, set
forth additional conditions for the development of the Project, and shall be recorded against the
Property concurrently with Participant’s acquisition of the Property. ‘ ‘

WHEREAS, the‘_County, the City and Agency intend to enter into an agreement at a later
date that will incorporate the terms of this MOU. , o : ' :

WHEREAS, in the event of coﬁfﬁo’t between the terms of the DDA and the terms of this
MOU, this MOU shall control on the point of conflict, ‘ : a

- TERMS

NOW THEREFORE, in consideration of the foregoing ;ecifals and the mutual
covenants and conditions contained herein and other good and valuable consideration, the receipt -
and sufficiency of which are hereby acknowledged, the Parties understand and agree as foliows:

1. Affordable Housing on Paicel C.

()  Participant's Obligation to Sell 85 Moderatewfncqn%e Units. Subject to
" Participant’s acquisition of the Property, Participant shall make available for sale 85 of the units
constructed by Participant on Parcel C to Moderate income households as deed restrictions or
other enforceable covenants running with the land (each of which shall constitute an “Affordable
Home™). “Moderate income households™ are defined as families earning a maximum of 120% of
the Santa Clara County median income levels, as determined, updated, and published each year
by the California Department of Housing and Community Development, based on Santa Clara
County median income levels, adjusted for household size. '

(i)  The maximum sales price of an Affordable Home shall be
determined as illustrated in Exhibit B hereto with the assumption that there will be 1.5 occupants
per bedroom with no less than one more occupant than bedroom count (i.e. 2 persons for a 1
bedroom unit) and with the understanding that the interest rate for the purpose of determining the
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| C
amount of a mortgage to SUPpOrt a promissory note for the purchase of an Affordable Home. {(and
establishing the maximum sales prices in Exhibit B) shall be the interest rate in effect at the time
the City calculates Exhibit B on an annual basis. The City shall use the average 30 year fixed
rate mortgage defined by Freddie Mac as published in Freddie Mac’s weekly primary mortgage
market survey ag the interest rate. o

(A)  The “Minimum Sales Prices” for an Affordable Home shal]
be the lesser of (1) the price at which similarly sized market rate units within the Project are soid
or (2) the amounts ag follows:

I bedroom units $290,000
2 bedroom units $330,000
3 bedroom units $370,000
4 bed:dom units . $400,000

. an agreement with the Agency.

Gif) 'Participz'int agrees o use its best efforts to market the Affordable

Homes to the same extent and in the manner as those being developed on the Property that are
not desi‘gnated as Affordable Homes, . ,

i Participant hereby . further declare their understanding and intent that the benefits of such
covenants touch and concery the land by enhancing and Increasing the enjoyment and use of the
Property by Persons to whom the Affordable Homes will be affordable, the future owners of each
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(vi)  If Participant assigns its rights to purchase the Property, or sells the
Property to a third party developer, then the provisions of this MOU and DDA will be binding on -
Participant’s successor and Participant will require any assignee/developer-purchaser to agree in
writing to assume and to comply with this MOU and the DDA. '

(vil) The conveyance of each Affordable Home shall be subject to the
Resale Restriction and Option to Purchase Agreement (“Resale Agreement”) substantially in the
fortn set forth in Exhibit D with such modifications thereto. as may be agreed upon by .
Participant, Agency and the County. The Resale Agreement shali be recorded against each
Affordable Home soid by Participant to an Owner upon the initial close of escrow for the sale.of
such Affordable Home. Following recordation of the Resale Agreement as required hereunder,
the Agency or the County shall have the right to enforce the Resale Agreement and, upon default
under any of the terms of the Resale Agreement, the Agency or the County may take any one or
more of the following steps, in addition 1o all other remedies provided by the law or in equity:

. (A)  Enforce the obligations under the Resale Agreement by
mandamus or other-suit, action, or proceeding at law or in equity; including injunctive relief,
require the Owner, or any successor in interest, to perform its obligations and covenants under
-this Agreement or under the Resale Agreement; or, enjoin any act or thing that may be unlawful
or in violation of the provision of this Agreement, the DDA, or the Resale Agreement;

(B) Take such other action .at law or in equity as may appear
necessary or desirable to enforce the obligations under this MOU, the DDA, and the Resale
Agreement against the Owner. : ‘ :

(b)  Agency Provided Silent Second Morigages. In exchange for the
affordability restrictions on the eighty-five (85) Affordable Homes, Agency shall upon issuance
of an Approval of Final Inspection by the City deposit Fifty Thousand Dollars ($50,000) for each
Moderate-Income Affordable Home into the Agency’s silent-second mortgage program whereby
the moneys deposited shall be used to provide silent second mortgages to purchasers of the
Moderate-Income Affordable Homes. Notwithstanding the foregoing, Agency shall not be
required to provide silent seconds to purchasers of studio homes. The silent second mortgages
will be effected at the time of the initial sale of each Moderate-Income Affordable Home and the
sum of Fifty Thousand Dollars ($50,000) shail be delivered to escrow by the Agency on behalf
of the homebuyer for the benefit of the Owner as a portion of the purchase price for each
Moderate-Income Affordable Home. The Agency’s silent second mortgage shall be secured by a
Promissory Note and a Subordinate Deed of Trust (“Loan Docuinents™) in the form aftached
hereto as Exhibit E and Exhibit F, respectively. The Deed of Trust shall be recorded
concurrently with the Grant Deed. Notwithstanding the foregoing, in the event that Participant is
unable to entice a qualified buyer to purchase any particular Moderate-Income Affordable Home
* on Parcel C at a sales price that is equal to or more than the Minimum Sales Prices, the Agency
and Participant shall equally increase the amount of the Agency-provided silent-second -
mortgages by an amount necessary to entice a qualified buyer to purchase the unit. Participant
may choose to contribute its 50% equal share by reducing the sales price of the unit an amount
equal to the Agency’s silent-second mortgage increase. :
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2. Affordable Housing on Parcel D

(a)  Participant’s Obligation to Make 25, Units Available to Moderate-Income
Households. Pammpan‘{ will make 25 of the housing units constructed on Parcel D available to
Moderate Income households (“the Parcel D Units”) as specified i in deed restrictions or other
enforceable covenants running with the land (each of which shall constitute an “Affordable
Home”); 10 of these units shall be detached units, and the remainder may be either detached or
townhome units, at the Participant’s option. Notwithstanding the preceding sentence, Participant
shall have no obligation to sell the Parcel D Units to Moderate Income households at prices that
are less than the price for 1den’c10ally sized market-rate units on Parcel D. Participant shall

~cooperate with the City in ensuring that appropriate deed restrictions or other enforceable

'covenants running with the land are recorded that ensure the 25 units remain affordable upon.
resale by the initial buyer. :

- (1) Participant shall submit to Agency a Disbursement Plan that

indicates the location of the Affordable Homes within the development, The Disbursement Plan

 is subject-to the approval of the Executive Director of the Agency, or his or her designee, which

approval shall not be unreasonably withheld, conditioned or delayed. However, the Parties agree

that the Affordable Homes will be distributed throughout the development as conceptually

shown on the Site Map and Preliminary sttx;butlon Plan in Exhibit C attached hereto and
mcorporated herein by this reference.

(b} Agency»Provided Silent-Second Mortg&ges or Subsidies. Ageﬁcy shall

provide purchasers of the Parcel D Units with direct subsidies, silent-second mortgages, or both

necessary to make the units affordable to Moderate Income households, If Agency elecis to
provide silent second mortgages, the silent second mortgages will be effected at the time of the
sale of each Parcel D Unit and monies shall be delivered to escrow by the Agency on behalf of
the homebuyer for the benefit of the Owner as a portion of the purchase price for each Parcel D
Unit. The Agency’s silent second mortgage shall be secured by a Promissory Note and a
Subordinate Deed of Trust (“Loan Documents”) in the form attached hereto as Exhibit E and
Exhibit F, respectively. - The Deed of Trust shall be recordéd concurently with the Grant Deed.
Similarly, if Agency provides direct subsidies to the purchasers of the Parcel D Units, Agency
shall deliver such monies into escrow on behalf of the homebuyer for the benefit of the Owner as
a portion of the purchase price for each Parcel D Unit. As a condition of receipt of such
subsidies, the purchaser of the. Parcel D Unit shall execute a Resale Restriction and Option to
Purchase Agreement (“Resale Agreement™) substantially in the form set forth in Exhibit D with
such modifications thereto as may be agreed between Agency, County and Participant. The
Resale Agreement may be enforced by the Agency or by the County.

3. . Affordable Housing at Main Street Site.

(a) Agency Construction of 98- Unzt Affordable Housmg PFOJect No later
than the date which is six months after the fifth (5®) anniversary of the close of escrow for
Agency’s or Participant’s acquisition of the Property whichever is earlier (the “Main Street
Completion Date”) Agency, by itself or in conjunction with a non-profit housing developer, shall
complete construction of a 98-unit rental affordable housing project for seniors (“the Main Street
Project”). The City shall provide the land for the Main Street Project at a cost that is sufficiently
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low to permit the construction of the units to be financed by traditional affordable housing
sources, and the rents on 57 of the units will be affordable to Very Low income househelds. The
remaining 41 units shall be available for rental to Low and Very Low income households, the
allocation of which shall be determined by Agency.

(i) The affordability of the project shall be assured by the recordation
of a Regulatory Agreement restricting occupants to households of the above-described income
levels, at affordable rents; for a period of not less than fifty-five years. If the Main Street Project
construction is not complete on or before the Main Street Completion Date, the Agency shall pay
to the County the sum of Five Million Dollars ($5,000,000) which sum (the «Affordable Housing

Compensation”) the County shail use for land acquisition for, and/or the development,
‘rehabilitation, operation and enhancement of, affordable housing in the County of Santa Clara.
The County would not enter into this MOU and agree to delete the affordable rental housing
from the Property except in return for the Agency agreement to cause the Main Street Project to .
be built within the time period specified above, or in the alternative, to deliver to the County the
Affordable Housing Compensation for the County to use-:in. the County’s affordable housing

- programs. ‘ ' -

: (i) Notwithstanding any contrary provision contained in this MOU,
Agency’s failure to corplete construction of the Main Street Project by the Main Street
Completion Date shall not be a default hereunder and shall not trigger Agency’s obligation to
pay the Affordable Housing Compensation to County where delay is caused by Force Majeure
(as defined below). In such event, the Main Street Completion Date shall be extended for the
period of time that Force Majeure causes the delay. “Force Majeure” means any strike, lockout,
~ war, labor dispute, insurrection, riot, inability to obtain services, labor or materials or reasonable
substitutes for those items, governmental restrictions imposed after the date hereof (other than
restrictions imposed on Main Street Project solely by the City and/or the Agency), explosion,
fire, flood, earthquake or other act of God, natural disaster or unavoidable casualty, delay due to
enforcement of environmental regulations, litigation, or other cause beyond the reagonable
control of the Agency. . “Force Majeure” shall not include any’ delay caused by failure to obtain
financing or by delay in obtaining approvals from Agency or City. Agency shall provide written

notice to County upon the occurrence of any event constituting Force Majeure. '

(b)  Participant's Contribution for Affordable Housing at Main Street Site.
Participant shall make a Five Million Dollar (§5,000,000) contribution to Agency’s affordable
housing fund for use in the Main Street Project (“the Contribution”). Agency shall use the
Contribution to provide the financial assistance to the Main Sireet Project. Participant shall
disburse the Contribution as follows: ' '

. 1 Seven-Hundred-Fifty Thousand Dollars ($750,000). upon issuance
of the first building permit for the Project within Parcel C (excepting any permits issued for
models and sales offices). : '

: (ii) Four—Hundred-Twenty-Five Thousand Dollars ($425,000) upon the
“close of escrow for each unit within Parcel C that results jn an increment of ten percent of the
total units within Parcel C being sold. For example, if there are 100 total units within Parcel C, a
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payment of $425,000 will be required upon the close of escrow of the 10th, 20th, 30th, 40th,
50th, 60th, 70th, 80th, 90th, and 100th unit within Parcel C. .

- (&) County Affordable Housing Contribution. Pursuant to the County-Agency
Agreement, the Agency agreed to provide a subsidy of One Million Dollars (81,000,000} from
the Infrastructure Account in connection with the development of .affordable housing on a
portion of the Property. The County-Participant Agreement also references the Agency’s One
Million Dollar ($1,000,000) contribution to affordable housing on the Property. The Parties
agree that the One Million Dollars ($1,000,000) contribution to affordable housing described in
the County-Agency Agreement and in the County-Participant Agreement shall be made by the
Agency to the Main Street Project and not to the Property. If the Main Street Project is not
constructed by the Main Street Completion Date, the Agency may use the One Million Dollar
($1,000,000) contribution for the purposes of assisting with the development of low and very
“low-income affordable housing within the City of Milpitas for two years following the Main
Street Completion Date. If the One Million Dollar ($1,000,000) contribution is not spent within
“two years of the Main Street Completion Date, the funds shall be disbursed to the County.

(d)  Other Development Not a Condition. The obligations of the City and of
the Agency to construct the Main Street Project are unconditional and are not dependent upon
~any County development on or near the Main Street Project (including any proposed health
facility that may, or may not, be constructed by the County). ' '

4. Park Land Dedication Payment. In the event that the total “park land
dedication” provided by Participant and County (up to 7 acres pursuant to Section 2[c] of the
Exclusive Negotiating Rights Agreement) for the estimated 720 unit project (including the Hetch
Hetchy right of way land) is not adequate to fully satisfy the city parkland requirements for the
project, then any additional park in lieu fees required shall be paid by the Agency from funds
other than funds deposited into the Infrastructure Account. ' _

3. Miscellaneous Provisions.

(a) Counterparts. This MOU may be executed in counterparts, all of which
together shall constitute a single original agreement, so executed this MOU shall constitute an
agreement which shall be binding upon all parties to the MOU, notwithstanding that the
signatures of all parties do not appear on the same page. ‘ '

‘ (b)  Agreement to Run with Land. This MOU, the DDA and the Resale
Agreement shall run with the Property and be binding to the Parties hereto and their successors
and assigns, subject to acquisition of the Property by the Agency and Participant. ’

() Defaults. Either Party shall be deemed in default of this MOU when
failing to substantially comply with any material term of this MOU. Failure to cure a default
within thirty (30) days after written notice provided to the defaulting party by the non-defaulting
party, or if such default cannot reasonably be cured within said thirty (30) day period, failing to
commence such cure within said thirty (30) day period and thereafter diligently prosecuting such
cure, shall result in immediate termination of this MOU and any development rights granted by
the City as a result thereof, ‘ '
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(d)  Severability. If any term or provision of this MOU shall be held invalid or
unenforceable, the remainder shall not be affected '

(e) No Waiver. No waiver or breach of any covenant or provzsmn shall be
deemed a waiver of any other covenant or provision and no wawer shall be valid unless in
writing and executed by the waiving party. :

(f) Amendmenfs This MOU may not be amended or aitered except by a
written mstrument exacuted by Agency, City, KB Home South Bay Inc and the County.

' [EXECUTION PAGE FOLLOWS]
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. IN WITNESS WHEREOF, Agency has by order of the Agency Board of Directors
caused this Memorandum of Understanding to be subscribed by the Executive Director of the
Agency by Resolution No. X4 22 0and attested by the City Clerk thereof, the City has by
order of the City Cotncil caused the same to be subscribed by City Manager of the City by
Resolution No. 240 and attested by the City Clerk thereof, and KB Home South Bay Inc. and

- the County have executed the same this | 2%day of 271 o 2004.
“AGENCY”

Redevelopment Agency of the Cj

v Srgwa

Gail Blalock, City Clerk |
Armroved g

e

Agency. Counsel

KB Home South Bay Inc.

_By:.__ML?‘MM

. Its, vid Ldrpsts, B O .
Pl (005

COUNTY:
The County of Santa Clara, a political

.subdwv Statw
By: m

- PETE McHUGH, CppR -~ —

- Board of Supervisors

Attest: - :
Phyllis A. Berez, Clerk
Board of Supervisors

687778-7 = | 9 - ¢ h%\ 5 "{ 4

e

s



Attachment F

2005
DISPOSITION & DEVELOPMENT
AGREEMENT (DDA)







PART ]

Section 101

Section 102

Section 103
Section 104
Section 105
‘Section 106
Section 107

PART2 |

Section 201
Section 202
Section 203
Section 204
Section 205
Section 206
Section 207

PART3

Section 301
Section 302
Section 303
Section 304
Section 305
Section 306

Section 307 .

Section 308
Section 309
Section 310
. Section 311
Section 312
Section 313
Section 314
Section 315
Section 316
Section 317
Section 318

Section 319

Section 320

Section 321

PART 4

KB DDA Final
0111705 725864

TABLE OF CONTENTS

SUBJECT OF AGREEMENT
Purpose of the Agreement
Definitions ’

. The Redevelopment Plan

The Site

The Agency-

Developer

Assignments and Transfers

ACQUISITION AND DISPOSITION OF THE SITE
Acquisition of the Site by Developer

Escrow

Form of Deed

Land Use Requirements

Preliminary Work by the Developer

Indemnity

Representattons of the Ageney

DEVELOPMEN’I‘. OF THE SITE
Obligation to Construct the Improvements
Schedule of Performance

- Commencement and Completion of Construction
Construction Pursuant to Plans and Laws
‘Nondiscrimination and Equal Opportunity

Reports, Records and Inspections
Construction Responsibilities
Mechanics Liéns, Stop Notices, and Notices of Completion

. Reserved

Local, State and Federal Laws

City and Other Governmental Agency Permits

Disclaimer of Responsibility by Agency

Taxes, Assessments, Encombrances and L1ens

Prohibition against Transfer

No Encumbrances Except Permitted Mortgages

Permitted Mortgagee Not Obhgated to Construct Improvements
Rights of Mortgagees :
Failure of Mortgagee to Complete Improvements

Right of the Agency to Cure Defaults

Right of the Agency to Satlsfy Other Liens on the Property
After Closing

Certificate of Completion.

INFRASTRUCTURE REQUIREMENTS

g
o
-

CND OO 00 3 DY e

a—y

P T e I
o W R BB

15
15
16
16
16
17
17
17
18
18
18
19
19
20
20
20

21

21
21
22

22
22

23






Section 401
" Section 402

Section 403

~Section 404

Section 405

Section 406
Section 407
Section 408

PART 5

Section 501
Section 502

PART 6

. Section 601
Section 602
Section 603
Section 604
Section 605
Section 606

PART7

Section 701
Section 702
Section 703
Section 704

Section 705

Section 706
Section 707
Section 708

PART 8

Section 801
Section 802
Section 803
Section 804
Section 805
Section 806
Section 807
Section 808
Section 809
Section 810
Section 811
Section 812

Section: 813 .

KB DDA Final
O1A11/05 726884

County/Agency Reimbursement to Developer |

Approval of Plans and Budget for Approved Infrastructure and

Mitigations -

Developer Submission of Request for Payment of Developer’s

Reimbursement Costs

_ Conditions to Disbursement of Re1mbursement

Escrow Disbursement

Prevailing Wage

Time Table for Installation of Infrastructure
Completion of Infrastructure

CONDITION OF SITE
Developer Review; As/Is
Approved Mitigation Work

USE OF THE SITE

Uses N

Maistenance of the Site

Obligation to Refrain from Discrimination

Form of Nondiscrimination and Nonsegregation Clauses
Affordable Housing Obligations

Effect and Duration of Covenants

DEFAULTS, REMEDIES AND TERMINATION
Defanlts - General

Institution of Legal Actions .

Applicable Law

Acceptance of Service of Process

Rights and Remedies Are Cumulative

" Reserved

Agency’s Default
Developer’s Documents

GENERAL PROVISIONS

Notices

Force Majeure

Conflict of Interest

Nonliability of Agency Officials and Employees
Inspection of Books and Records

Approvals

- Real Estate Commissions

Construction and Interpretation of Agreement
Time of Essence '

No Partnership

Compliance with Law

R Binding Effect

No Third Party Beneficiaries

23
24

26
26
27
27
27
27

28

28
28

30
30
30
30
3L
31
36

36
36
37

- 37

37
37
37
37
38

39

39
40
40
41
41

41

41
42
43
43
43
43
43






Section 814 . Authority to Sign 43
Section 815 Incorporation by Reference 43

Section 816 ~ Counterparts

44

PART 9 ENTIRE AGREEMENT, WAIVERS AND AMENDMENTS' 44
PART 10 TIME FOR ACCEPTANCE OF AGREEMENT BY AGENCY 44

ATTACHMENTNO.1

ATTACHMENT NO. 2
ATTACHMENT NO. 3
ATTACHMENT NO. 4
ATTACHMENT NO. 5
ATTACHMENT NO. 6
ATTACHMENT NO. 7

ATTACHMENT NO. 8

ATTACHMENT NO. 9 -

ATTACHMENT NO. 10

ATTACHMENT NO. 11
ATTACHMENT NO. 12
ATTACHMENT NO. 13

ATTACHMENT NO. 14 -

ATTACHMENT NO. 15

KB DDA Final
G111/05 725884

ATTACHMENTS

SITE MAP

. LEGAL DESCRIPTION OF THE SITE

SCHEDULE OF PERFORMANCE |

FORM OF GRANT DEED '

APPROVED INFRASTRUCTURE WORK AND
APPROVED MITIGATIONS TO BE PROVIDED BY
COUNTY AND/OR AGENCY

FORM OF ASSIGNMENT AND ASSU\/IPTION
AGREEMENT

FORM OF AGREEMENT AFFECTING REAL
PROPERTY

FORM OF TEMPORARY CONSTRUCTION LICENSE
AFFORDABLE HOUSING SALES PRICE
CALCULATION EXAMPLE

RESALE RESTRICTION AND OPTION TO PURCHASE
AGREEMENT :

PRELIMINARY DISTRIBUTION PLAN ‘
FORM OF SILENT SECOND PROMISSORY NOTE
FORM OF SILENT SECOND DEED OF TRUST
SPECIAL CONDITIONS

COUNTY PURCHASE AND SALE AGREEMENT






DISP(}SITION AND ‘DEWLOE’MENT AGREEMENT
by aﬁd between
REDEVELOPMENT AGENCY OF THE CITY OF MILPITAS
and

K B HOME SOUTH BAY INC.

Final :
QL/11/2005 72586472






: DISPOSIT_ICN AND DEVELOPMENT AGREEMENT

THIS DISPOS IT{ON AND DEVELOPMENT AGREEMENT (thls “Agreement”) is
entéred into by and between the REDEVELOPMENT AGENCY OF THE CITY OF MILPITAS
(the “Agency”) and K B - HOME SOUTH BAY INC., a California corporation (the “Developer”)
as of January. ., 2005. The Agency and the Deveioper agree as follows:

PART 1 SUBJECT OF AGREEMENT.

_ Section 101 Purpose of the Agreement

a.  The purpose of this Agreement is to effectuate the Redevelopment Plan
for the Milpitas Redevelopment Project No. 1, by providing for the following: (a) the acquisition,
disposition and development of the hereinafter defined Site; (b) the construction and installation '
of certain public improvements; and (¢) the provision of affordable housing on and off the Site.
The development of the Site, construction and installation of public improvements and provision
of affordable housing pursuant to this Agreement, and the fulfillment “generally of this
Agreement, are in the vital and best interests of the City of Mﬂpxtas and the health, safety, .
morals, and welfare of ifs residents, and.in accord with the public purpeses and prowsmns of
apphcable federal, state, and local laws and requirements.

b. Reference is hereby made to that certain Memorandum of Understanding
by and among KB Home Souvth Bay Inc. , Milpitas Redevelopment Agency, City of Milpitas and
- County of Santa Clara regarding Affordable Housing on the Elmwood Property, dated as May
18, 2004 (the “MOU”), which is incorporated herein by this reference. One purpose of this
Aoreement is to lmplement and carry out the MOU. To the extent there are any inconsistericies
between the provisions of this Agreement and prowsmns of the- MOU the provigions of this
Agreement shall control. :

c.  Reference is hereby made to that certain Agreement for the Purchase and
Saie of Real Property (the “County Purchase and Sale Agreement”), dated as of August, 2003,
entered into by and between the County of Santa Clara ( “Agency” therein) and Developer
(“Developer” therein). The County Purchese and Sale Agreement contemplates that the County
would assign its rights and obligations under the County Purchase and Sale Agreement to the
Agency and that the Agency would thereafier assume and perform County’s obligations under
the County Purchase and Sale Agreement, with the exception of certain specified obligations
retained by the County of Santa Clara. Prior to the Close of Escrow, the County will assign its’
obligations under the County Purchase and Sale Agreement to convey the Property to the
Agency, and the agency shall thereafter convey the Property to Developer pursuant to the terms
and conditions set forth in the County Purchae and Sale Agreement. This Agreement is intended
to supplement the County Purchase and Sale Agreement. In the event of any inconsistencies
between the provisions of this Agreement and the County Purchase and Sale Agreement with
regard to any of the rights or obligations of the Agency or Peveloper, including, without
limifation the terms and conditions on which Developer shall purchase the Property, the
provisions of ‘the County Purchase and Sale Agreement shall teke precedence over the






iﬁqonsistent provisions in this Agreement. A copy of the County Purchase and Sale Agreement is
attached hereto as Attachment 15. '

Section 102  Definitions

For purposes of this Agreement, the following éapitaiized terms shall have the following
meanings: ' - ,

«A ffordable Housing Cost” shall have the applicable meaning set forth in California
Health and Safety Code Section 50052.5(b). : .

“Affiliate” shall mean a KB Home Entity (as defined below) or any corpo‘ration,. limited
liability company, limited partnership or other entity with respect to which a KB HOME Entity
owns a controlling interest, is under common control with, o has control over management.

“A greement Affecting Real Property” shall mean shall mean an instrument substantially
in the form attached to this Agreement as Attachment No. 7, which is incorporated herein by this
reference.

«“Approved Infrastructure and Mitigations” shall mean the actual cost and/or performance
of the items set forth in Attachment No. 5 to this Agreement. ' :

“Assignee” shall mean a corporation, joint venture, partnership, limited liability company
or similar entity which may be formed, in which KB Home South Bay Inc. has at least a twenty-
five percent (25%) interest in such entity and has the lead role in such entity for processing the
Entitlements and developing the Improvements. Any such assignment shall be pursuant to an
Assignment and Assumption Agreement with Developer, pursuant to which Developer shall
assign this Agreement to such Assignee and such Assignee shall assume the obligations of the
“Developer” hereunder. Any such assignment shall not release Developer from any lability
hereunder. Notwithstanding said assignment, the Construction License (referred to in Section
218 of this Agreement) shall be executed by KB Home South Bay, Inc. - '

" “Assignment and Assumption Agreement” shall mean an instrument substantially in the
form attached to this Agreement as Attachment No. 6, which is incorporated herein by this
reference.

“Attachment 5B Mitigation Costs” shall mean the approximate cost fequired to be paid
for the Approved Mitigations or any work required in connection therewith, or to remediate any
Attachment 5B Matter (as defined in Section 505.¢.) relating to the (a) implementation of a plan
to exclude and/or relocate the burrowing owl or other protected species from the Site and
mitigation® of wetlands, if any; (b) payment of in-lieu fees and related costs to the California
Department of Fish and Game for the acquisition of replacement habitat, or to an organization
providing that service; and (c) protecting, ‘exhuming, securing, transporting, studying and
reporting archeological discoveries on the Site.

, ‘“Certificate of Completion” shall mean the certificate to be issued by the Agency in
accordance with Section 321 of this Agreement.



“City shall mean the City of Milpitas, California. .

“Closing” or “Close of Escrdw*’ shall mean the point in time when the Agency conveys
title to all or a portion of the Site to Developer pursuant to this Agreement. '

“Closing Date” as to Parcel D shall mean Pebruary 19, 2005 or the first business day
thereafter. Closing Date as to Parcel C shall mean one hundred eighty (180) calendar days after
February 19, 2005. Notwithstanding the foregoing, either Closing Date may be extended as
provided in 502.(e). of this Agreement. -

“Completion” shall mean the point in time when the Agency issues the Certificate of
Completion for the Site 'pursuant to Section 321 of this Agreement.

“County” shall mean Santa Clara County, the owner of the Site as of the date of this
Agreement. ' '

“County’s Funds” shall mean the sum of $20,000,000 to be provided by Agency for the
purposes set forth in Section 401 hereof.

“Days” shall mean calendar days, provided if the day for performance falis on a weekend
. or a legal holiday (as defined in the California Civil Code), the time for such performance shall
be extended until the next following work day. '

“Deposits” shall mean any deposits previously made by Developer to the County or into
Fscrow pursuant to the County Purchase and Sale Agreement. '

“Developer’s Parties” shall mean Developer and Developer’s consultants, contractors,
agents and employees.

“Bffective Date” shall mean the date that the governing body of the Agency shall bave
approved this Agresment and the Agreement has been executed by the last of Developer or
Agency. o ' -

«“Bntiflements” shall mean all discretionary approvais and authorizations from the City or
any other governmental entity having jurisdiction over the Site, that are necessary and for the
development of the Improvements on the Site, including, without limitation, a general plan
amendment, specific plan amendment, planned development zoning, architectural and site
approval, certification of an environmental impact report, approval of a vesting tentative map,
approval of a one or more final subdivision maps, receipt of encroachment permits from the
Santa Clara Valley Water District, approval of infrastructure plans and park plan approval.

“Brvironmental Laws” shall mean and include any of the following as they may be.
amended from time to time prior to the Close of Escrow: (a) Section 101 of the Comprehensive
Environmental Response, Compensation and Liability Act, 42 U.S.C. 9601(14); (b) section 311
of the Federal Water Pollution Control Act, 33 U.5.C. 1321 (¢) section 1004 and section 3001 of
the Resource and Conservation and Recovery Act, 42 U.S.C. sections 6903 and 6921; (d) section
307(a)(1) of the Federal Water Pollution Control Act, 33 U.S.C. 1317(a)(1); (& section 112 of
the Clean Air Act, 42 U.S.C. 7412; (f) the Hazardous Materials Transportation Uniform Safety



Act of 1990, 49 U.S.C. App. 1802(4); (g) California Health and Safety Code; (h) any other
federal, state or local laws, statutes, regulations or rules under which matetials and wastes,
including Hazardous Materials, are, or in the future become, regulated for the protection of
health or the environment; a.nd (i) all rules and feguiatlons promulgated under the
aforementioned laws.

“Escrow Holder” shall mean First American Title Guaranty Company, 6665 Owens
Drive, Pleasanton, CA 94588 or another escrow company mutually acceptable to Agency and
Developer. The Escrow Officer at First American Title Guaranty Company is Michelle Chan,
phone number and the escrow number is (611990/61 1655)

Grant Deed” shall mean the mstmment by which Agency shall convey fee tltle to the Site
to Developer, Attachment No. 6 to this Agreement :

“Hazardous Matenals shall mean and mclude the followmg

a. a “Hazardous Substance” as defined by Section 9601 of the
Comprehenswe Environmental Response, Compensation and Liability Act of 1980, 42 U.S.C.
9601, et seq., or as “Hazardous Waste” as defined by Section 6903 of the Resource
Conservation and Recovery Act, 42 U.S8.C. 6901, et seq.;

: b. an “Extremely Hazardous Waste,” a “Hazardous Waste,” or a “Restricted
Hazardous Waste,” as defined by The Hazardous Waste Control Law under Sections 25115,

25117 or 25122.7 of the California Health and Safety Code, or is listed or identified pursuant to
Section 25140 of the California Health and Safety Code;

c. a “Hazardous Material,” “Hazardous Substance,” “Hazardous Waste,”
“Toxic Air Contaminant,” as defined by the California Hazardous Substance Account Act, law
pertaining ‘to the underground storage of Hazardous Materials, hazardous miaterials release -
response plans, or the California Clean Air Act under Sections 25316 25281, 25501, 25501.1 or
39655 of the California Health and Safety Code;

d. “Oil” or a “Hazardous Substance” listed or 1dent1ﬁed pursuant to Seotmn
311 of the Federal Water Pollution Control Act, 33 U.8.C: 1321;

€. “Hazardous Waste ” “Extremely Hazardous Waste ? or an “Acutely.
Hazardous Waste” listed or defined pursuant to Chapter 11 of Title 22 of the California Code of
Regulations Sections 66261.1-66261. 126;

f chetmcals listed by the State of Calzforma under Proposition 65, the Safe
Drinking Water and Toxic Enforcement Act of 1986, as a chemical known by the State to cause

cancer or reproductive tox1o1ty pursuant to Section 25249.8 of the California Health and Safety
Code;

g ‘a material that, due to its characteristics or interaction with one or more
other substances, chemical compounds, or mixtures, material damages or threatens to materially
damage, health, safety, or the environment, or is required by any law or public agency to be



remediated, including remediation which such law or govemment agency requires in order for
the property to be put to any lawful purpose;

: h. any material whose presence would require remediation pursuant to the
guidelines set forth in the State of California Leaking Underground Fuel Tank Field Manual,
whether or not the presence of such material resulted from a leaking underground fuel tank;

i pesticides regulated under the Federal Insecticide, Fungicide and
Rodenticide Act, 7 U.8.C. 136 et seq.; '

i asbestos 'PCBs, and other substances regulated under the Toxic
Substances Control Act, 15 U.S.C. 2601 ¢t seq.;

k. any radioactive material including, without limitation, any “source
material,” “special nuclear material,” “by-product material,” “low-level wastes,” “high-level
radioactive waste,” “spent nuclear fuel” or “transuranic waste,” and any other radioactive
materials or radioactive wastes, however produced, regulated under the Atomic Energy Act, 42
U.S.C. 2017 et seq., the Nuclear Waste Policy Act, 42 U.S.C. 10101 et seq., or pursuant to the
California Radiation Control Law, California Health and Safety Code 114960 et seq.;

L Hazardous Materials ’reguiated under the Occupational Safety and Health
Act, 29 U.S.C. 651 et seq., or the California Occupatlonal Safety and Health Act, California
Labor Code 6300 et seq.; and/or

m. materials, substances and wastes regulated under the Clean Air Act, 42
U.S.C. 7401 et seq. or pursuant to The California Clean Air Act, Sections 3900 et seq. of the
~ California Health and Safety Code.

“Improvements” shall mean the residential umts, traffic improvements, infrastructure,
pubhc parks and private recreational amenities to be constructed on and off the Site by
Developer, including but not limited to the following: 315 podium condominiums east of Abel
Street, on the portion of the Site referred to herein as Parcel “C”, 85 of which condominiums
shall be occupied by and sold exclusively to qualified Moderate Income households at an
Affordable Housing Cost in accordance with this Agréement; 165 single-family detached homes
and 203 flats and townhomes north of the Elmwood Correctional Facility on the portion of the
Site referred to herein as Parcel “D”, of which 25 of the townhomes shall be occupied by and
sold exclusively to qualified Moderate Income households at an Affordable Housing Cost in
- accordance with this Agreement; approximately 7 acres of public parks, including 2.7 acres to be
* dedicated to the City (1.6 acres of park on Parcel “C” and 1.1 acres of park on Parcel “D”) and .
4.3 acres to be developed on the Hetch Hetchy right-of-way; and 10 acres to be developed as
two private park/recreation areas, including one within and/or adjacent to Parcel “C” and one
within and/or adjacent to Parcel “D”; all as described in the Entitlements. Provided, however,
that the precise number of housing units of all types is subject to adjustment to reflect the actual
number of housing units approved as paxt of the Entitlements.

“KB HOME Entity” shall mean any wholly—owned subsidiary of KB Home South Bay
Inc., or any wholly-owned subsidiary in a chain of wholly—owned subsidiaries, or an Affiliate.



“Legal. Description” shall: mean. the legal description. of the Site attached to this
Agreement as Attachment No. 2 which is incorporated herein by this reference.

“Mortgagee” shall mean any maker of a Permitted Mortgage Loan to Developer.

“Moderate Income Household” shall have the meaning set forth in California Health and
Safety Code Section 50093. ‘

“Parcel” shall mean Parcel “C” or Parcel “D” as the context may require.

“Parcel “C™ shall mean that portionl of the Site located to the east of Abel Street, as
depicted on the Site Map attached hereto as ‘Attachment No. 1 and identified in the Legal
Description attached hereto as Aftachment No. 2. .

~ “Parcel “D ghall mean that portion of the Site located to the north of the Hetch Hetchy
right of way, as depicted on the Site Map attached hereto as Attachment No. 1 and identified in
the Legal Description attached hereto as Attachment No. 2.

“Park Escrow” shall mean a portion of the County’s Funds in the amount of up to One
Million Five Hundred Thousand Dollars ($1,500,000), which shall be placed by County into a
separate account acceptable to the City, for purposes of applying the amount of such funds, plus
eamned interest thereon, to the payment of sums due under the PUC Agreement (as defined in
paragraph c¢. of Section 201, below). '

“Permits” shall mean demolition permits, grading' permits, Buﬂding permits and any other
permits required by the City or any other governmental agency having jurisdiction to develop the
Improvements on the Site in accordance with the Entitlements. :

“Permitted Mortgage” shall mean a conveyance of a security interest in the Site, or any
portion thereof, t0 a Mortgagee to secure a loan to finance the acquisition and development of
the Site, or any portion thereof, or any conveyance of a security interest in the Site to secure any
refinancing to the extent it repays a Permitted Mortgage Loan, or the conveyance of title to the
Mortgagee or its assignee in connection with a foreclosure or a deed in lieu of foreclosure of
such loan. ' |

“Permitted Mortgage Loan” shall inean the obligations secured by a Permitted Mortgage.

“Permitted Transfer” shall mean an assignment of this Agreement and, after Escrow
Closing, conveyance of the Site or a portion thereof concurrently with such assignment, to an
Assignee. Any such assignment shall not release Developer from any liability hereunder.
Notwithstanding said assignment, the Construction License (referred to in Section 218 of this
Agreement) shall be executed by KB Home South Bay.Inc. Except for any such assignment,
Developer may not assign its rights or delegate its duties with regard to this Agreement or the
Site prior the Escrow Closing except with the prior written consent of Agency, which Agency
may withhold in Agency’s discretion. Developer has been selected, in part, based on ifs
reputation in the community, on its experience with similar transactions, on its relationship with
affordable housing developers and on the Agency’s analysis of Developer’s business practices
and ability to perform. After the Escrow Closing, Developer may assign its rights to an



affordable housing developer reasonably acceptable to thé Agency’s Executive Director, for the
sole purpose of implementing the provisions of Sections 408 and 409, and any such assignment
shall be a “Permitted Transfer”. - , - '

‘“Pre-Existing _Hézardous Materials” shall mean any Hazardous Materials that were
present on or under the Site prior to-the Close of Escrow. ‘

“Purchase Price” shall mean the amount payable by Developer fo the County for the Site,
which is equal to $57,750,000, comprised of $17,750,000 for Parcel “C” and $40,000,000 for
Parcel “D”, which is equal to the fair market price for the Site. ' -

“Redevelopment Plan” shall mean the Redevelopment Plan for the Milpitas
Redevelopment Project No. 1, which was approved and adopted in 1976 by the City Council of
' the City of Milpitas by Resolution No. 192, as amended from fime-to-time.

“Schedule of Peﬁonnance”' shall mean the document attached to this‘ Agreement as
Attachment No. 3 which is incorporated herein by this reference. '

“Site” shall mean the real property described in Section 104 hereof.

“Site Map” shall mean the document which is attached to this Agreement as Attachment
No. 1 which is incorporated herein by this reference. : '

“Special Conditions” shall mean the conditions set forth in Attachment No. 14 which is
incorporated herein by this reference. -

“Title Compariy” shall mean First American Title Insuranée Company, or another title
. insurance company mutually acceptable to Agency and Developer.

“Title Insurance Policy” shall mean and include a CLTA standard coverage owner's
policy of title insurance in favor of Developer insuring the Developer's fee title in the Site, in the
liability amount of the Purchase Price, subject only to the Permitted Exceptions (the “Owner's
Title Policy™). '

Section 103 The Redevelopment Plan -

a. This Agreement is subj'ec':t to and in furtherance of the provisions of the
Redevelopment Plan for the Milpitas Redevelopment Project No. 1, which is incorporated
herein by reference and made a part hereof as though fully set forth herein.

b. Any amendments hereafter to the Redevelopment Plan which change the
uses or development permitted on the Site as proposed in this Agreement, or otherwise change
the restrictions or controls that apply to the Site, or otherwise affect the Developer's obligations
o rights with respect to. the Site, shall require the written consent of the Developer. -
Amendments to the Redevelopment Plan that do not affect the Site shall not require the consent
of the Developer. :



Section 104  The Site -

: s The “Site” consists of Parcel “C” and Parcel “D” and is located in the .
Milpitas Redevelopment Project No. 1, and is referred to generally as the “Elmwood” residential
development. The Site is depicted on the Site Map attached hereto as Attachment No. 1. The
legal description of the Site is set forth in the Legal Description attached hereto as Attachment
No. 2. The Site is currently owned by the County. o

b. Prior to Escrow Closing, the County shall cause the Site to be divided into
legally subdivided parcels in substantially the configuration shown on Attachment No. 1
pursuant to a meets and bounds description, subdivision map, parcel map or lot line adjustment .
Such meets and bounds description; subdivision map, parcel map or lot line adjustment shall be
deemed approved when the City has approved the subdivision map, parcel map ot lot line
~ adjustment on terms and conditions satisfactory to Developer in its sole and absolute discretion
and, if applicable, all time periods for filing an appeal of such City approval have passed without
such an appeal having been filed, or if an appeal has been filed, it has been resolved on terms and
conditions satisfactory to Developer in its sole and absolute discretion. The parties acknowledge
that Parcel “C” is currently a separate legal parcel. Ifa subdivision map, parcel map or lot line
adjustment has not been approved prior to the last day scheduled for the Closing Date, County
may convey Parcel “D” to Developer pursuant to a metes and bounds description; provided,
however, Developer shall only be required to accept conveyance of Parcel “D” by a metes and
bound legal description if (i) County has made such dedications as the City may require, if any,
under applicable law in connection with the metes and bounds conveyance (which dedications
shall be acceptable to Developer in its sole and absolute discretion), and (ii} if necessary, Agency
has successfully refuted any attempt under Government Code section 66428(a)(2) to show that
public policy requires a parcel map for Parcel “D”, and (iii) Developer is able to obtain the Title
Policy based on such metes and bound description. Developer shall provide Agency with a
survey sufficient to permit conveyance and title insurance if a metes and bounds description is
required because the subdivision map, parcel map or Jot line adjustment has not been approved
prior to the Escrow Closing.. :

S_ection 105 The Agency

a. The Agency is a public body, corporate and politic, exercising
* governmental functions and powers, and organized and existing under Chapter 2 of the
Community Redevelopment Law of the State of California.

7 b. . The address of the Agency for purposes of receiving notices pursuant to
this Agreement is as follows: ' .

Redevelopment Agency of the City of Milpitas
Milpitas City Hall '

455 B. Calaveras Boulevard

Milpitas, California 95035-5479

Attention: Executive Director

Facsimile No.: (408) 586-3056

Telephone No.: (408) 586-3050



With a copy to:

Steven T. Mattas, General Counsel
Meyers, Nave, Riback, Silver & Wilson
555 12th Street, Suite 1500 .
Oakland, California 94607
Facsimile No.: (510) 444-1108

- Teleéphone No.: (510) 808-2000

C. “Agency” as used in this Agreement includes the Redevelopment Agency
of the City of Milpitas, California and any assignee or successor fo its rights, powers and
responsibilities,

Section 106 Develoger

a. The Developer is KB Home South Bay Inc., a California corporation. The
address of Developer for purposes of receiving notices pursuant to this' Agreement is as follows:

KB Home South Bay Inc.

6700 Koll Center Parkway, Suite 200
Pleasanton, California 94566 _
Attention: Mr. Jeff McMullen
Facsimile No.: (925) 750-1800 -
Telephone No.: (925) 750-1714

With a copy to: )

KB Home

10990 Wilshire Boulevard

Los Angeles, California 90024
Attention: Ross A. Kay, Bsq.
Facsimile No.: (310) 231 -4280
Telephone No.: (310) 231 4284

b.  Whenever the term “Developer” is used herein, such term shall include
KB Home South Bay Inc. (the Developer as of the date hereof), or any assignee of or successor
to its rights, powers and responsibilities permitted by this Agreement, '

c. Agency and Developer 'acknowledge and agree that at or prior to the
Closing, Developer shall have the tight o assign its interesty in this Agreement and the Site to
the Assignee, but no such assignment shall be required. In ‘the event of such. assignment, on or
prior to the Closing, ' Agency, Devsloper and Assignee shall execute an Assignment and
Assumption Agreement, substantially in the form attached to this Agreement as Attachment No.
6, which is incorporated herein by this reference. '



Section 107 Assignments and Transfers

a. Developer represents and agrees that its undertakings pursuant to this
Agreement are for the purpose of redevelopment of the Site and not for speculation in land
holding. Developer further recognizes that the qualifications and identity of Developer are of
particular concern to the City and the Agency, in light of the following: (1) the importance of the
redevelopment of the Site to the general welfare of the community; and (2) the public assistance
fhat has been made available by law and by the government for the purpose of making such
redevelopment possible. Developer further recognizes that it is because of such qualifications
and identity that the Agency is entering into the Agreement with the Developer. Therefore, no
voluntary or involuntary successor in interest of Developer shall acquire any rights or powers
under this Agreement except as expréessly set forth herein. - ' : '

& b. - Prior to Completion, Developer shall not assign all or any part of this
Agreement, or any interest herein, without the prior written approval of the Agency, except that a
“Permitted Transfer” shall not require Agency approval. : : ‘

c. Except for a Permitted Transfer, prior to the Close of Escrow, Developer
shall not assign all or part of this Agreement or any of its rights to the Site, without the prior
written consent of the Agency, which the Agency may grant, withhold, condifion in its sole
discretion. '

d. Except for a Permitted Transfer, after the Close of Escrow, but before
Completion, Developer shall not assign all or part of this Agreement or the Site, or any portion
fhereof or interest therein, without the prior written consent of the Agency, which the Agency
shall reasonably grant, provided the Agency Executive Director reasonably determines that the
proposed transferee has the experience and financial capability necessary to perform Developer’s
obligations hereunder. . ' :

‘ e Tor the reasons cited above, the Developer represents and agirees for itself

and any successor in interest that prior to Completion, and without the prior written approval of
the Agency, which the Agency shall reasonably grant, there shall be no significant change in the
jdentity of the parties in control of the Developer, by any method or means, except Permitted
Transfers. The parties also agree that if KB Homes South Bay. merges with or is acquired by or
acquires another company that such action would not require prior Agency approval.

f. Notwithstanding anything to the contrary contained in this Section,
Developer may nominate a third party (the "Nominee") to take title to the Property at the
Closing, subject to the following: (a) as of the Close of Escrow, Developer shall have entered
into an option agreement pursuant to which Developer has the option to purchase the Property
from the Nominee, (b) Developer and the Nominee shall each be beneficiaties of the
representations and warranties and indemnities, if any, of Agency in this Agreement,
(¢) Developer shall provide Agency and County with a copy of the applicable nomination
‘document, and (d) such nomination shall not release Developer from its obligations under this
Agreement and all of the pre-Closing and post-Closing obligations of the County, Agency and
Developer shall not be affected by such nomination or assignment and, pursuant to Developer's
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option agreement with the Nominee, Developer shall be responsible for the development of the
Property while the option agreement remains in effect. ‘ '

PART 2 ACQUISTTION AND DISPOSITION OF THE SITE

Section 201 Acquisition of the Site by Develonef

‘ a. Reference is hereby made to the County Purchase and Sale Agreement
dated August 19, 2003, by and between the Developer and the County. Developer shall purchase
the Site from the County or the Agency as Assignee of the County. ‘Subject to the terms and
conditions of this County Purchase and Sale Agreement, Developer shall exercise its rights
-pursuant to the County Purchase and Sale Agreement and acquire title to the Site from the
County. '

b. Purchase Price. Developer shall pay the Purchase Price for Parcel “C”
upon the Close of Escrow for Parcel “C”. Developer shall pay the Purchase Price for Parcel “D”
upon the Close of Escrow for Parcel “D”. The Purchase Price shall be net of any deposits held in
Escrow and paid to County at the Close of Bscrow for the respective Parcel. The Purchase Price
is allocated between Parcel “C” and Parcel “D” as follows: '

Parcel “C” $17,750,000
Parcel “D” _ $40,000,000
¢. - Park and Common Area Requirement. The City has required, as part of the Entitlements,

the dedication and development of approximately seven acres of improved public parks and
park/common area with regard to the Site. The County is negotiating an agreement (the “PUC
License Agreement”) with the San Francisco Public Utilities Commission (“PUC”) pursuant to
which the surface of the Hetch Hetchy right of way located between the Elmwood facility and
‘Parcel “D” (that contains approximately 4.3 acres) can be developed with park improvements
" and used for park purposes and applied to the City’s 7 acre park requirement. Developer has
prepared and delivered to the Agency a proposed park plan (“Proposed Park Plan®) for the Hetch
‘Hetchy property that is acceptable to the Agency and Developer and preliminarily acceptable to
the City.- The current draft of the PUC License Agreement is consistent with the Proposed Park -
Plan. Developer shall be responsible for the cost of the park improvements on the Hetch Hetchy
Land required by the Entitlements in accordance with the Proposed Park Plan. Itshallbea
condition precedent to Developer’s obligations under this Section 201[c] that (i) the County and
the PUC reach agreement iipon and execute the PUC License Agreement, (ii} that the County
assign all of its right, title and interest under the PUC License Agreement to the City and (iii)
that the City and Developer enter into a written agreement that the Hetch Hetchy right of way
land shall be applied to the City’s park requirements for the development of the Site with the

. Improvements., Prior to the agsignment of the PUC License Agreement, the Agency will accept a
final plan substantially like the Proposed Park Plan. In the event the PUC does not approve a
final plan and license agreement substantially like the Proposed Park Plan, both in terms of
acreage and amenities, and if the park land requirement can be satisfied through payment of in-
lieu park fees, the County Purchase and Sale Agreement provides that the funds ($1,500,000)
that otherwise would be used to establish the Park Escrow may be applied to the payment of the
" in-lieu park fees, and the County may (but is not required to) pay all additional in-lieu park fees.
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If the County declines to pay in-lien park fees, the Developer may elect either to pay the fees or - .

to terminate this DDA and the County Purchase and Sale Agreement. In addition, in the event the

PUC does not approve the Final Plan and License Agreement substantially like the proposed -

Park Plan and either the County pays the additional in-lieu park fees, the Developer shall pay the

City for the costs of the amenities that would have been provided in the Proposed Park Plan.
Section 202  Escrow |

: a. . The Agency and Developer shall open an escrow for conveyance of the
Site with the Title Company (the “Bscrow Holder™) as'Escrow Holder. Parts 1 and 2 of this
. Agreement constitute the joint escrow instructions of the Agency and the Developer, and a
duplicate original of this Agreement shall be delivered to the Escrow Holder upon the opening of
the escrow. The Agency and the Developer shall provide such additional escrow instructions
consistent with this Agreement as shall be necessary. The Escrow Holder hereby is empowered -
to act under such instructions, and upon indicating its acceptance thereof in writing, delivered to
the Agency and to the Developer within 5 days after opening of the escrow, the Escrow Holder
shall carry out its duties as Escrow Holder hereunder. '

: b. = The parties understand they may be required to execute additional
standard form escrow instructions required by the Escrow Holder (“General Instructions”). In
the event of a conflict between this Agreement and any such General Instructions, this
Agreement shall control. The parties agree, however, that they will refuse to sign General
Instructions which (1) purport to relieve the Escrow Holder of liability for negligence or
intentional wrong-doing; (2) excuse the Escrow Holder from strict compliance with each and all
" of the provisions of this document and the General Instructions; or (3) purport to authorize the
Escrow Holder to follow the instructions or directive of any person not a direct signatory party to
this Agreement. Any amendment to the escrow instructions shall be in writing and signed by
both the Agency and the Developer. At the time of any amendment the Escrow Holder shall
agree to carry out its duties as Escrow Holder under such amendment.

c. All communications from the Escrow Holder to the Agency or the
Developer shall be directed to the addresses'set forth in Sections 105 and 106 of this Agreement,
and in the manner set forth in Section 601 of this Agreement for notices between the parties
. hereto. '

Section 203  Form of Deed The Grant Deed -which conveys the Site fo
Developer shall be in a form mutually acceptable to the County, Agency and the Developer
consistent with this Agreement and substantially in the form attached hereto and incorporated
herein as Attachment No. 4. ‘

Section 204 Land Use Requirements It is the responsibility of the Developer, without
cost to Agency, to ensure that zoning of the Site and all applicable City land use requirements
_ will be, at the Closing, such as to permit development of the Site and construction of the
Improvements and the use, operation and maintenance of such Improvements in accordance with
the provisions of this Agreement. Nothing contained herein shall be deemed to entitle Developer
to any City of Milpitas permit or other City approval necessary for the development of the Site,
or waive any applicable City requirements relating thereto. This Agreement does not (a) grant
" any land use entitlement to Developer, (b) supersede, nullify or amerid any condition which may
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. be imposed by the City of Milpitas in connection with approval of the- development described
herein, (¢) guarantee to Developer or any other party any profits from the development of the
Site, or (d) amend any City laws, codes or rules. This is nof a Development Agreement as
provided in Government Code Section 65864. Without cost to Agency, Agency shall provide
appropriate technical assistance to Developer in connection with Developer's obtaining all
necessary entitlements, permits and approvals for the constraction of the Improvements.

" Section 205  Preliminary Work by the Developer

a. Access and Testing. Agency shall give Developer written notice promptly
upon Agency's obtaining possession of any portion of the Site to be owned by the Agency or
City (“Agency Portion”) (“Notice of Possession). After such Notice of Possession until the
Close of Escrow, Developer, its agents and employees and contractors shall bave the right, upon
twenty-four (24) hours advance written notice to Agency and City, to enter the Agency Portion

.

of the Site for the purposes of conducting such investigations, inspections and tests of the
Agency Portion of the Site as Developer deems necessary 1o obtain all Entitlements and Pérmits
to enable Developer to develop the Agency Portion of the Site as contemplated by this -
Agreement and to determine the condition and suitability of the Agency Portion of the Site.
Notwithstanding the foregoing, Developer shall not be permitted to undertake any intrusive or
destructive testing of the Agency Portion of the Site, including deep borings in the Agency
Portion of the Site or other intrusive testing, except with City and Agency’s written consent
thereto, which consent City and Agency shall not withhold unreasonably. If Developer desires to
engage in deep borings or other invasive testing on the Agency Portion of the Site, City and
Agency shall have the right to approve the contractor performing the work, may review the plan
. before work begins, may observe the work and, if City or Agency desires, have samples tested
by an independent laboratory. City or Agency’s approval of any intrusive or invasive testing,
any contractor performing the same and any plan for such testing shall be give or denied within
five (5) days of Developer’s request. City or Agency’s failure to give or deny consent within
said five (5) day period shall be deemed City and Agency’s approval thereof. Developer shall
use care and consideration in connection with all of its inspections or tests. Developer shall
restore the Agency Portion of the Site as near as reasonably possible to its condition prior to any
intrusive or invasive tests and/or inspections. Developer shall deliver to City and Ageacy, within
five (5) days of Developer’s receipt thereof, copies of any final reports relating to any
inspections, tests or investigations of the Agency Portion of the Site performed by or on behalf of
City and Agency. Prior to any entry onfo the Agency Portion of the Site, Developer shall secure
and maintain: (a) a comprehensive general Hability and property damage policy in an amount of
not less than One Million Dollars ($1,000,000) and, with a deductible (or self-insured retention)
in an amount reasonably acceptable to Agency, which will cover the activities of Developer and
its agents and consultants on the Agency Portion of the Site, which shall (i) name City and
Agency an additional insured thereunder, (i) contain a cross-liability endorsement and (iii)
provide that the insurance maintained by Developer shall be primary and non-contributing with
any other insurance available and (b) worker’s compensation and employer’s liability insurance
in accordance with the provisions of California law. Developer shall provide a certificate of
insurance to Agency evidencing the insurance required herein,  Developer hereby agrees to
indemnify, defend (with counsel reasonably satisfactory to Agency) and hold City and Agency,
their employees, agents, and representatives harmless from and against any and -all loss,
expense, claim, damage and injury to person or property resulting from the acts of Developer,
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Developer’s agents, contractors and/or subcontractors and/or the contractors or subcontractors of
such agents on the Agency Portion of the Site in.connection with the performance of any
investigation or other activities upon the Property as contemplated herein. The foregoing
indemnity, defense and hold harmless obligations do not apply to (aa) any loss, liability, cost,
claim, damage, injury or expense to the extent arising from or related to the willful misconduct
or negligent acts or negligent omissions of City or Agency, (bb) any diminution in value in the
Agency Portion of the Site arising from or relating to matters discovered by Developer during its
investigation of the Agency Portion of the Site, (cc) any latent defects in the Agency Portion of
the Site discovered by Developer, and (dd) the release or spread of any Hazardous Materials
which are discovered (but mot deposited) on or under the Agency Portion of the Site by
Developer so long as Developer uses care and consideration in performing its investigation.
" Developer’s indémnity obligations under this Section 205 shall survive the termination of this
Agreement and Escrow Closing. :

Section 206 Indemnity

a. As a material part of the consideration for this Agreement, and to the
maximim extent permitted by law, the Developer agrees to and shall defend, with counsel
reasonably acceptable to Agency, indemnify and hold harmless the Agency, the City and their
respective officers, employees, contractors and agents from and against all claims, liability, loss,
damage, costs or expenses (including reasonable attorneys' fees, court costs and litigation costs
and fees of expert witnesses) whatsoever caused to any person or the property of any person,
which shall occur on or adjacent to the Site or in connection with any activities of the Developer
or its officers, employees, contractors or agents, and which results or arises from or in any way
comected with the following, provided that Developer shall not be responsible for (and such
indemnity shall not apply to) any the gross negligence or willful misconduct of the Agency, the
City or their respective officers, employees, contractors or agents:

I. The existence, release, presenée or disposal on, in, under, about or
adjacent to the Site of any Hazardous Materials except:

(a) Pre-Existing Hazardous Materials;

2. - Developer's development, marketing, sale or use of the Site in any
way; ' :

3. Any plans or designs for improvements prepared by or on behalf of
Developer, including without limitation any errors or omissions with respect to such plans or
designs;

4, Construction, installation or development of any improvements on
the Site by Developer, any assignee or successor to Developer, and their respective contractors
and subcontractors; ’ :

: b. To the extent permitted by law, Developer shall defend the Agency and
" City and their respective agents and employees harmless from liability from. any and all actions,
claims, damages, injuries, challenges and/or costs of liabilities arising from the approval of any
and all entitlements or permits for the Improvements by the City and/or the Agency. Developer
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further agrees that such indemnification aﬁd hold harmless shall include all defense-related fees -
and costs associated with the defense of the Agency or City by counsel selected by the Developer
A which counsel shall be reasonably acceptable to the Agency and City. '

c. The foregbing indemnities shall not terminate upon the Close of Escrow
but shall survive all applicable causes of action, except if Agency exercises its rights pursuant to
Section 511 of this Agreement. ' .

Section 207 | Répresentations of the Agency

Agency hereby represents and warrants-to Developer that, except as otherwise disclosed
to Developer, the following statements are true:

a. Permitted Exceptions. Except for the County Agreement and the
Permitted Exceptions and any agreements that have been consented to in writing by Developer,
there are no leases, licenses, contracts or other agreements relating to the Site that have been
approved by the Agency that will be in force atter the Escrow Closing.

b. I egal Proceedings. Except for (i) City actions to increase the limit on the
tax increment revenue that may be allocated to the Agency and to increase the limitation on
incurrence of Agency bonded indebtedness, and actions related thereto and (ii) County’s action
to remove from title an Amended Order entered October 15, 1982, by the Superior Court of the .
State of California (which actions may appear on title), there is no pending (nor has ‘Agency
received any written notice of any threatened) action, litigation, condemnation or administrative
action or other proceeding against the Site or that would materially and adversely affect
Agency’s interest therein. '

c. Compliance With Law. To Agency’s knowledge, Agency has not received
written notice from any governmental authority having jurisdiction over the Site to the effect that
the Site are not in compliance with applicable laws and ordinances (including any laws
concerning the use, generation, handling, disposal or storage of Hazardous Materials). |

d. Notice From Insurers. To Agency’s knowledge, Agency has not received
any notice from any insurer of defects or conditions relating to the Site that must be corrected.

e. Authoritv.  This Agreement and all agreements, instruments and
documents herein provided to be executed or to be caused to be executed by Agency are and at
Escrow Closing will be duly authorized, executed and delivered by and are binding upon
Agency. -

PART 3 DEVELOPMENT OF THE SITE

Section '301_ ‘ Obﬁgation to Construct ;chc Tmprovements

a. ~  The Site shall be developed in accordance with and within the limitations
established in the Entitlements as approved by the City of Milpitas. Development of the Site
shall also be subject to the Special Conditions set forth in Attachment No. 14. :
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- 'b.. . Within the, time provided therefor in the Schedule of Performance, and
subject to Section 802 hereof, Developer shall commence and complete construction of the
Improvements on the Site (or cause such construction to be commenced and completed) in
accordance with the Entitlements and all permits issued by the City for the Improvements. ‘

Section 302  Schedule of Performance

Each party to this Agreement shall use diligent and commercially reasonable efforts to
perform the obligations to be performed by such party pursuant to this Agreement within the
respective times provided in this Agreement and Attachment No. 3, subject to Section 802, and if
no such time is provided, within a reasonable time, designed to permit the Closing to occur not
later than the Scheduled Closing Date. All times of performance shall be subject to amendment
from time to time upon the mutual agreement of the Agency Executive Director and Developer. -

Section 303 Commencement and Completion of Construction

After the Closing, the Developer shall promptly begin and thereafter dili gently prosecute -
to completion the constraction of the Improvements and the development thereof as provided in
the Entitlements, Attachement No. 3 and permits issued by the City. The Developer shall use its

"diligent and commercially reasonable efforts to begin and complete all comstruction and
development within the times specified in the Schedule of Performance, subject to Section 802,
with such reasonable extensions of said dates as may be granted by the Agency.

Section 304  Construction Pursuant to Plans and Laws

a.  Developer shall cause the Improvements to be constructed in conformance
with the construction drawings approved by the City in issuing permits, as modified by any
change orders permitted or approved by the Agency and the City. '

. b. Developer shall cause all work performed in connection with the
Improvements to be performed in compliance with (i) all applicable taws, ordinances, rules and

 regulations of federal, state, county ot municipal governments or agencies now in force or that

may be enacted hereafter, and (ii) all directions, rules and regulations of any fire marshal, heaith
officer, building inspection, or other officer of every governmental agency now having or
hereafter acquiring jurisdiction. The work shall proceed only after procurerent of each permit,
license, or other authorization that may be required by the City or any other governmental
agency having jurisdiction, and Developer shall be responsible for the procutement and
maintenance thereof, as may be required of Developer and all entities engaged in work on the
Improvements, -

: C. All construction work and professibnal services shall be performed by
persons or entities licensed or otherwise authorized to perform the applicable construction work
or service in the State of California. - '
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Section 305 Nondiscrimination and Equal QOpportunity

During .the construction éf the Improvements, Developer shall not discriminate against
any employee or applicant for employment on any basis prohibited by law and Developer shall
provide equal opportunity in all employment practices. . :

Section 306  Reports, Records and Inspections

: a. Until such time as Developer is entitled to issuance of a Certificate of
Completion, Developer shail submit to the Agency a written progress report when and as
reasonably requested by the Agency, but not more frequently than once every quarter. The
report shall be in such form and detail as may be reasonably requested by the Agency and shall
include a reasonable number of construction photographs (if requested) taken since the last
report by the Developer. :

. b.. Developer shall maintain complete, accurate, and current records
pertaining to the portion of Improvements that include the affordable housing units or the
Improvements paid for with Agency or County furds for a period of five (5) years after the
creation of such records, and shall permit any duly authorized representative of the Agency to
inspect and copy records, including records pertaining to income and household size of tenants
of the Improvements, during regular business hours. This section doés not apply to market rate
residential units or private infrastructure improvements. Records must be kept accurate and

current. ‘ ' ’

: ¢. . Developer shall permit and facilitate, and shall require its contractors to
permit and facilitate, observation and inspection of the Improvements by the Agency and by
public aunthorities during regular business hours for the purposes of determining compliance with
this Agreement. Representatives of the Agency and the City shall have the reasonable right of
access to the Site, upon twenty-four (24) hours' written notice to Developer (except inthe case of
an emergency, in which case Agency shall provide such notice as may be practical under the
circumstances), without charges or fees, at normal construction hours during the period of
construction for the purposes of this Agreement, including, but not limited to, the inspection of
the work being performed in constructing the Improvements. Such representatives of the Agency
or the City shall be those who are'so identified in writing by the Executive Director of the
Agency. Agency representatives shall comply with reasonable site access regulations
promulgated by developer.

| Section 307 Construction Responsibilities

a. Developer shall take such steps as may be necessary to cause the work to
be performed so that commencement and completion of construction will take place in
accordance with this Agreement including Attachment No. 3. The cost of developing the Site
and constructing the Improvements, including any offsite or onsite improvements required by the
City in connection therewith, shall be the responsibility of the Developer, without any cost to
Agency, except as specifically provided otherwise in this Agreement, Developer shall be
responsible for obtaining and complying with any condition relating to any and all permits which
may be required by any governmental agency having jurisdiction over the work to be performed.
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: b. Developer shall be solely responsible for all aspects of Developer’s..
conduct in connection with-the Improvements, including (but not limited to) the quality and
suitability of the Construction Drawings and all construction work, and the qualifications,
financial -condition, and performance of all architects, engineers, contractors, subcontractors,
suppliers, consultants, and property managers, subject to the County’s performance of its
obligations under the County Purchase and Sale Agreement. Developer shall not be responsible
for Labilities that may arise from the design of Improvements when said Improvements are
- designed by the City or Agency. Any review or inspection undertaken by the Agency with
reference to the Improvements is solely for the purpose of determining whether Developer is
properly discharging its obligations to the Agency; and should not be relied upon by Developer
or by any third parties as a warranty or representation by the Agency as to the quality of the
design or construction of the Improvements. ,

‘Section 308 Mechanics Liens, Stop Notices, and Notices of Completion

a. If any claim of Hen is filed against the portion of the Improvements that
includes the affordable housing units or Improvements paid for with County Funds, or a stop
. notice is served on the Agency or other third party in connection with the Improvements, then
Developer shall, within twenty (20) days after such filing or service, either pay and fully
discharge the len or stop notice, effect the release of such len or stop notice by delivering to the
party entitled thereto a surety bond in sufficient form and amount, or provide other assurances
satisfactory to the Agency that the claim of lien or stop notice will be paid or discharged.

b. If Developer fails to discharge any lien, encumbrance, charge, or claim in
the manner required in paragraph a., then in addition to any other right or remedy, the Agency
may (but shall be under rio obligation t0) , upon ten (10) days’ prior written notice to Developer,
discharge such lien, encumbrance, charge, or claim at Developer's expense. Alternately, the
Agency may require Developer, upon ten (10) days prior written notice, to immediately deposit
with the Agency the amount necessary to satisfy such lien or claim and any costs, pending
resolution thereof. The Agency may use such deposit to satisfy any claim or lien that is
adversely determined against Developer. The Developer shall file a valid notice of cessation or
notice of completion upon cessation of construction on the Improvements for a continuous
period of thirty (30) days or more, and take all other reasonable steps to forestall the assertion of
claims or lien against the Improvements. The Redevelopment Agency may {put has not
obligation to) record any notices of completion or cessation of labor, or any other notice that the
Redevelopment Agency deems necessary or desirable to protect its interest in the Improvements.

Section 309 Reserved

Section 310  Local, State and Federal Laws

. a. The Developer shall carry out the construction of the improvements on the
Site in conformity with all applicable laws, including all applicable federal and state labor
standards (including, with respect to any work involving the Improvements County Funds
(“Proj e}ct’),ﬂle requirement to pay state prevailing wages, if applicable).
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. 4 b.,  For purposes of this Section 310, the term “Project” means all works of
improvement for which Developer is reimbursed from County or Agency’s funds. Developer
shall pay prevailing wage (as defined in California Labor. Code Section 1771) for any work or
improvement hereunder onty for the Project. Developer hereby agrees that Developer shall have
the obligation to provide any and all disclosures or identifications required by Labor . Code
Section 1781, as the same may be enacted, adopted or amended from time to time, or any other
similar law. Developer shall indemnify, protect, defend and hold harmless the Agency, City and
their respective officers, employees, contractors and agents, with counsel reasonably acceptable
to Agency and City, from and against any and all loss, liability, damage, claim, cost, expense,
and/or “increased costs” {including reasonable attorneys fees, court and litigation costs, and fees
of expert witnesses) which, in connection with the development, construction (as defined by
* applicable law) and/or operation of the Project, including, without limitation, any and all public
works (as defined by applicable law), results or arises in any way from any of the following: (1)
the noncompliance by Developer of any applicable local, state and/or federal law, including,
without limjtation, any applicable federal and/or state labor laws (including, without limitation,
the requirement to pay state prevailing wages); (2) the implementation of Section 1781 of the -
Labor Code, as the same may be enacted, adopted or amended from time to time, or any other
similar law; and/or (3) failure by Developet to provide any required disclosure or identification

as required by Labor Code Section 1781, as the same may be enacted, adopted or amended from
time to time, or any other similar law. S

C. It is agreed by the parties that, in connection with the development,
construction’ (as defined by applicable law) and operation of the Project on the Property,
including, without limitation, any and all public works (as defined by applicable law), Developer
shall bear all risks of payment or non-payment of state prevailing wages and/or the
implementation of Labor Code Section 1781, as the same may be enacted, adopted or amended
from time o time, and/or any other similar law. “Increased costs” as used in this Section shall
have the meaning ascribed to it in Labor Code Section 1781, as the same may be enacted,
adopted or amended from time to time. ' '

d The foregoing indemnity shall survive termination of this Agreement and
shall continue after Completion. ' : ' |

Section 311 City and Other Governmental Agencv Permits

Before commencement of construction or development of any buildings, structures or
other work of improvement upon any portion of the Site, the Developer shall, at its own expense,
obtain or cause to be obtained, any and all permits which may be required by the City or any
other governmental agency affected by such construction, development or work.

Section 312 Disclaimer of Responsibilit\} by Agency

" The Agency neither undertakes nor assumes nor will have any responsibility or duty to
Developer or to any third party to review, inspect, supervise, pass judgment upon or inform
Developer or any third party of any matter in connection with the development or construction of
the improvements on the Site, whether regarding the quality, adequacy or suitability of the plans,
any labor, service, equipment or material furnished to the Site, any person furnishing the same,
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ot otherwise. Developer and all third parties shall reiy upon its or their own judgment regarding

such matters, and any review, inspection, supervision, exercise of judgment or information
supplied to Developer or to any third party by the Agency in connection with such matter is for
the public purpose of redeveloping the Site, and neither Developer (except for the purposes set -
forth in this Agreement) nor any third party is entitled to rely thereon. The Agency shall not be

responsible for any of the work of construction, improvement or development of the Site.

Section 313 Taxes, Assessments, Encumbrénces and Liens

Developer shall pay when due all real estate taxes and assessments assessed and levied on
- or against the Site subsequent to the Close of Escrow. In addition, Developer shall remove, or
shall have removed, any levy or attachment made on title to the Site (or any portion thereof), or
shall assure the satisfaction thereof within a reasonable time but in any évent prior to a sale
¢therennder. Nothing herein contained shall be deemed to prohibit the Developer from contesting
the validity or amount of any tax assessment, encumbrance or lien, nor to limit the remedies
© available to the Developer in respect thereto. The covenants of the Developer set forth in this
Section 314, as they relate to the Site, including the Site, shall remaih in effect only until the
issnance of a Certificate of Completion by the Agency. ‘

Section 314 ?rohibition against Transfer

‘ a.  In the absence of a specific written agreement by the Agency, and except
as otherwise provided in this Agreement, 10 sale, transfer, conveyance or assignment of this
Agreement or Developer's interest in the Site (or any portion thereof), or approval by the Agency
of any such sale, transfer, conveyance o1 assignment, shall be deemed to relieve the Developer of
any other party from any obligations under this Agreement.

b. The prohibitions set forth in this Section 314 shall remain in effect oﬁly
until the issuance of a Certificate of Completion. '

Section 315 No Bncumbrances Except Permitted Mortgages

a. Notwithstanding Section 314, upon and after the Closing, Developer shall
have the right to encumber the Site with Permitted Mortgages, but only for the purpose of
securing loans of funds to be used for financing the acquisition of the Site and construction of the -
Improvements, and other expenditures necessary and appropriate to develop the Site under this
Agreement (“Permitted Financing Purposes”); Prior to Completion: (i) Developer shall not have
any autherity to encumber the Site for any purpose other than Permitted Financing Purposes; and
(ii) the Developer shall notify the Agency in advance of any proposed financing. ~A Permitted
~ Mortgagee of a Permitted Mortgage Loan shall not be bound by any amendment, implementation
agreement or modification to this Agreement subsequent to its approval without such lender

giving its prior written consent.

b. In any event, the Developer shall promptly notify the Agency of any
mortgage created or attached to the Site whether by voluntary act of the Developer or otherwise, -

c. The words “mortgage” and “deed of trust” as used herein inciude all other
appropriate modes of financing real estate acquisition, construction and land development.
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- d. The requirements %ofﬁ this Section 315 shall not apply following
Completion. . ' o

Section 316 P.ennitt‘efi.Mértgagee Not Obligated to Construct Improvéments

A Mortgagee shall not be obligated by the provisions of this Agreement to construct or
complete the Improvements or to guarantee such construction or completion. Nothing in this
Agreement shall be deemed or construed to permit, or authorize any such lender to devote the
Site to any uses, or to construct any improvements ‘thereon, other than those uses or
improvements provided for or authorized by this Agreement. '

Section 317  Rights of Mortgagees

Whenever the Agency shall deliver any notice or demand to the Developer with respect
to any breach or default by the Developer in completion of construction of the Improvements, the
Agency shall at the same time deliver to each Mortgagee of record a copy of such notice or
demand. Each such Mortgagee shall (insofar as the rights of the Agency are concerned) have the
right at its option within ninety (90) days after the receipt of the notice, to cure or remedy, or
commence to cure or remedy, any such default and to add the cost thereof to the security interest
debt and the lien of its security interest. If such default shall be a default which can only be
remedied or cured by such Mortgagee upon obtaining possession of the Site, the right to cure
within 90-days referred to above shall be satisfied if such Mortgagee seeks to obtain possession
with diligence and continuity through a receiver or otherwise, and remedies or cures such default
within ninety (90) days after obtaining posséssion; provided that in the case of a default which
cannot with diligence be remedied or cured, or the remedy or cure of which cannot be
commenced within such ninety- (90) day cure period, such Mortgagee shall have such additional
time as reasonably necessary to remedy or cure such default with diligence and continuity; and
provided further that (for purposes of this Section 317), such Mortgagee shall not be required to
* remedy or cure any non-curable default of the Developer. Any Mortgagee who forecloses on its
Permitted Mortgage, or is assigned or otherwise succeeds to Developer's rights under this
Agreement, shall have the right (insofar as the rights of the Agency are concerned) to undertake
or continue the construction or completion of the Improvements upon execution of a written
agreement with the Agency by which such Mortgagee expressly assumes the Developer's rights
and obligations under this Agreement, approval of which agreement shall not be unreasonably
withheld by Agency. Any such Mortgagee properly completing such improvements shall be
entitled, upon written request made to the Agency, to a Certificate of Completion from. the
Agency. - _ ‘ '

Section 318  Failure of Mottgagee to Complete Improvements

I the case of a default under the terms of this Agreement that remains uncured following
notice and oppotftunity to cure as provided in this Agreement, where the Permitted Mortgagee
has not taken over responsibility to construct the Improvements, the Agency shall have the right
prior to a foreclosure by the Mortgagee, or a transfer by deed in lieu of foreclosure, to purchase
the mortgage, deed of trust or other security interest by payment to the Mortgagee of the amount
of the unpaid debt, plus any accrued and unpaid interest and other charges properly payable
under the mortgage, deed of trust or other security interest. If the ownership of the Property
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encumbered by such Permitted Mortgage has vested in the Mortgagee, the Agency shall have the
. right for sixty (60) days after such vesting to acquire the Property from the Mortgagee upon
payment of an amount equal to the sum of the following; '

The unpaid mortgage, deed of trust or other security interest debt at the time title became
vested in the Mortgagee, to which the Agency is subordinate (less all appropriate credits,
including those resulting from collection and application of rentals and other income received
during foreclosure proceedings); ' : ‘

b. All expenses with respect to foreclosure;

: c. The net expense, if any (éxclusive of general overhead), incurred by the |
- Mortgagee as a direct result of the subsequent ownership or management of the Property {or
portion thereof), such as insurance premiums and real estate taxes; :

d. The cost of any improvements made by such Mortgagee;

e An amount equivalent fo the interest that would have accrued on the
aggregate of such amounts had all such amounts become part of the mortgage or deed of trust
debt and such debt had continued in existence to the date of payment by the Agency.

‘Seétion 319 Right of the Agéncv 1o Cure Defaults

i the event of a default or breach by the Developer of a Permitted Mortgage prior to
Completion, and the Mortgagee has not commenced to complete the development, the Agency
may cure the default prior to completion of any foreclosure. In such event, the Agency shall be
entitled to reimbursement from the Developer of all costs and expenses incurred by the Agency
in curing the default. The Agency shall also be entitled to a lien upon the Site to the extent of
such costs -and disbursements. Any such lien shall be subordinate and subject to Permitted

Mortgages. | ' |

: Secti_on 320 Right of the Agency to Satisfy Other Liens on the Propertv' After Closing

Prior to Completion and after the Developer has had a reasonable time to challenge, cure
or satisfy any liens or encumbrances on its interest in the Site, the Agency shall have the right to
satisfy any such liens or encumbrances; provided, however, that nothing in this Agresment shall
require the Developer to pay or make provisions for the payment of any tax, assessment, lien or
charge so long as the Developer in good faith shall contest the validity or amount thereof, and so
long as such delay in payment shall not subject the Site to forfeiture or sale. In such event, the
Agency shall be entitled to reimbursement from the Developer of all costs and expenses incurred
by the Agency in satisfying any such liens or encumbrances. The Agency shall also be entitled
to a lien upon the Site to the extent of such costs and expenses. Any such lien shall be
subordinate and subject to Permitted Mortgages. '

Section 321  Certificate of Completion

_ a.  When the obligations of Déveloper under this Part 3 have been met and
the Improvements have been completed in compliance with this Agreement, Developer may
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request that the Agency issue a Certificate of Completion, which the Agency shall do within ten
(10) days of such a réquest. ' : _

b,  If Developer requests issuance of a Certificate of Completion but the
Agency refuses, then the Agency shall provide Developer with a written explanation of its
refusal within thirty (30) ddys of Developer's request.  If and when Developer has taken the
specified measures or met the specified standards, and is not otherwise in violation under this
agreement, the Agency shall issue a Certificate of Completion.

: c.  'The Certificate of Completion shall not be deemed a notice of completion
under the California Civil Code; nor shall it constitute evidence of compliance with or
satisfaction of any obligation of the Partnership to any holder of deed of trust securing money.
loaned to finance the Improvements.

PART4  INFRASTRUCTURE REQUIREMENTS

Section 401 County/Agency Reimbursement to Developer

a. Pursuant o the Agreeement of Purchase and Sale between the County of
Santa Clara and the Agency, dated June 3, 2003, specifically Section 3.2[c] therein, Agency shall
pay to County and County shall make funds in the amount of Twenty Million Dollars
($20,000,000) available to reimburse Developer for or to pay for certain off-site costs and
mitigation measures, as more particularly described in this Part 4 (“County’s Funds™). The
County’s Funds shall be funded into an eserow account (“County/Agency Funds Escrow
Account”). Agency shall cause the funds in the County/Agency Funds Escrow Account to be
invested in an interest-bearing account with all interest accruing to County of Santa Clara. h

b. County’s Funds may be used for the following purposes.

: (i) up to One Million Five Hundred Thousand Dollars ($1,50{),OOO)'
shall be used to fund the Park Escrow for payments that may be required under the PUC
Agreement for use of the Hetch Hetchy land as park land (“PUC Payments™);

Gi) up to One Million Dollars ($1,000,000) may be used by the
Agency to assist in the development of affordable rental housing offsite, as provided in Section
605, below (“Affordable Rental Housing Subsidy”);

(iii) . the balance of County’s Funds, plus any savings from the
foregoing categories if the entire amounts specified above are not expended, shall be available to
pay the cost of the “Approved Infrastructure Work” and “Approved Mitigations” defined in

Attachment No. 5 (collectively referred to as the “Approved Infrastructure and Mitigations™).

: c. County may disburse funds from the County/Agency Funds Escrow
Account for (i) the PUC Payments , (ii) the Affordable Rental Housing Subsidy and Approved
Mitigations, by giving written notice to Agency and Developer setting forth the amount to be
disbursed for such purposes. If Developer seeks reimbursement for -Approved Mitigations or
Approved Infrastructure Work, Developer shall give written notice to County and Agency setting
© forth the amount to be disbursed and the specific Approved Mitigation® or Approved
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Infrastructure Work to be paid from such disbursement. Within three business (3). days after
receipt of such notice, Agency shall approve or disapprove the disbursement request with respect
" to such Approved Mitigations or Approved Infrastructure Work. Agency’s failure to disapprove
the disbursement request within said three business day period shall be deemed Agency’s
approval of the disbursement request for such Approved Mitigations or Approved Infranstructure
Work. Agency agrees that it will not permit any disbursement from the County/Agency Funds
Escrow Account for a purpose not specified in this Part 4.

d. The parties agree that County shall be solely responsible for reimbursing
Developer from County’s Funds following Escrow Closing in accordance with Sections 403, 404
and 405 for the following (collectively referred to as “Developer’s Reimbursable Costs”): (i}
- third party costs incurred by Developer in performing the Approved Infrastructure Work, and/or
(i) the costs incurred by Developer in paying and/or performing Approved Mitigations. The
parties further agree that County shall be responsible for reimbursement of all Developer’s
Reimbursable Costs up to maximum amount of County’s Funds. Upon Developer’s certification
- that it has submitted to County all its Developer’s Reimbursable Costs, but in no event later than
June 30, 2006 or a later date if said date is agreed to in writing by the County, Agency and
" Developer “Agency Funds Escrow Termination Date”), Developer’s right to reimbursement
hereunder shall expire and, thereafter, Agency shall have no continuing obligations to reimburse
Developer hereunder. After the Agency Funds Escrow Termination Date,County and Agency
may terminate the Agency Funds Escrow Account and the balance shall be disbursed without
any Developer consent or approval. Developer shall be solely responsible for payment of all its
own costs and expenses, whether incurred before, or after, Escrow Closing, except for
Developer’s Reimbursable Costs. ' ‘

Section 402  Approval of Plans and Budget for Anmoved Infrastructure __and
Mitigations |

a. Preliminary Plans. Within sixty (60) days from the Effective Date,
Developer shall prepare and submit to Agency, for Agency’s review and approval, which
. approval shall not be unreasonably withheld, preliminary plans for the Approved Infrastructure
and Mitigations (“Preliminary Plans™). Agency shall review the Preliminary Plans and shall
-~ deliver to Developer its written approval or disapproval within fifteen (15). days from receipt. if
Agency disapproves, it shall describe with specificity its reasons for disapproval. If Agency fails
to deliver to Developer Agency’s written response within said fifteen (15} day period, Agency
shall be deemed to have approved the Preliminary Plans. If Agency disapproves the Preliminary
Plans, the parties shall cooperate to resolve their differences and develop Preliminary Plans that
are acceptable to both parties. ' ' '

b, Budget. Following preparation of the Preliminary Plans, and at such time
as Developer is able to obtain cost estimates for the Approved Infrastructure and Mitigations,
including sums expanded directly by the County, Developer shall develop a preliminary budget
for the Approvéd Infrastructure and Mitigations (“Preliminary Budget”) and shall submit the
same to Agency. The parties agree that the Preliminary Budget will be a further iteration of the
proposed budget included as Part of Attachment 5. Agency shall approve or disapprove the-
Preliminary Budget in writing within- fifteen (15) days from receipt thereof. If Agency

disapproves of the Preliminary Budget, Agency shall describe with specificity the reasons for
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disapproval, Promptly after such disapproval, the parties shall cooperate to resolve their

differences and develop a Preliminary Budget that is acceptable to both parties, Notwithstanding

for foregoing, if the.sum of the Preliminary Budget, PUC Payments and Affordable Rental

Housing Subsidy exceeds Twenty Million Dollars (820,000,000), then Developer shall notify

Agency in writing of the amount of the excess. Agency agrees to fund up to an additional Six
Million Dollars ($6,000,000) into a Second Agency Funds Escrow Account (Second Escrow

Account), to the extent such excess is necessary for carrying out the conditions of approval of the

Entitlements. The parties agree that the June 30, 2006 dedline set forth in Section 401(d) does.
not apply to reimbursement requests from the Second Escrow Account. If the sum of the

Preliminary Budget, PUC Payments and Affordable Rental Housing Subsidy exceeds Twenty-

Six Million Dollars ($26,000,000), then Agency shall consider in good faith Developer’s request

for County Funds in excess of $26,000,000 or a change in scope of the projects inctuded in the

Preliminary Budget, which Agency shall approve or disapprove in its sole discretion.

¢. . Final Plans. Once the Preliminary Plans and the Preliminary Budget have
been prepared, Developer shall cause final plans and drawings to be prepared for submission to
the City. Before the final plans for the Approved Infrastructure and Mitigations are subrmitted to
Agency and/or the City, Developer and Agency shall meet with the City Engineer to identify all
City requirements for the Approved Infrastructare and Mitigations. In addition, Developer shall
deliver the final plans to Agency for Agency’s review prior to submission thereof to the City.
Agency shall review the final plans for conformity to the approved Preliminary Plans and may
disapprove the final plans only if they contain material deviations from the approved Preliminary
Plans. The final plans for the Approved Infrastructure and Mitigations, when approved by the
parties, shall be designated the “Approved Final Infrastructure and Mitigation Plans.” Developer
- shall make material changes to the Approved Final Infrastructure and Mitigation Plans only with
the prior written consent of Agency. -

d. Final Infrastructure and Mitigation Budget. At such time as the Approved
Final Infrastructure and Mitigation Plans have been approved by the City, Developer shall
consult with Agency and/or the City to obtain the most current estimates of the costs of the
Approved Mitigations. Promptly thereafter, Developer shall prepare and submit to Agency, for
review and approval, which approval shall not be unreasonably withheld, a final budget for the
Approved Infrastructure and Mitigations (“Final Budget”). The Final Budget shall be based on
the Preliminary Budget revised to address any additional costs raised by the City approval of the
Approved Final Infrastructure Plans and the bids received by Developer therefore and the most
recent estimates of the cost of the Approved Mitigations. Agency shall approve or disapprove the
Final Budget within fifieen (15) days from receipt thereof, If Agency disapproves, Agency shall
describe with specificity the reasons for its disapproval. Agency may only disapprove the Final
Budget if it contains material cost increases from the Preliminary Budget. If Agency
disapproves the Finial Budget, the parties shall cooperate to resolve their differences and develop
a Final Budget that is acceptable to both parties. The parties agree that Project site conditions
that could not have reasonably determined through reasonable diligence by the Developer may,
upon discovery, necessitate further amendment to the Final Budget. The parties further agree
that should such site conditions arise the parties will negotiate in good faith a revision to the
- Final Budget. : ‘
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. e., . . Construction Schedule. As soon as reasonably possible following the
Effective Date and from time to time thereafter upon request from Agency, Developer shall
- deliver to Agency the then current construction schedules for the Entiflements, permits,
 Infrastructure work and construction of housing on the Site. Developer shall deliver to Agency
(whether or not Agency has so requested) copies of updates or amendments to the schedules that
contain material changes from the prior schedules. -

_Section 403 Developer Submission of Request for Payment of Developer’s
R eimbursement Costs From Second Escrow Account ‘ -

. From time to time following Bscrow Closing, but not more often than once every month,
Developer may submit to Agency separate written Requests for Reimbursement of Developer’s
Reimbursable Costs from the Second Escrow Account.. Each Request for Reimbursement shall
(i) itemize the amounts for which reirnbursement is requested by category, (i) contain a copy of
the invoice or bill for which Developer secks reimbursement, (iii) contain Developer’s .
certification that all work for which reimbursement is being requested has been completed, (iv)
contain from each party providing labor or imaterials for work for which Developer is entitled to
reimbursement hereunder (&) unconditional Hen releases for work for which Agency has made
any previous reimbursement to Developer, and (b) conditional lien releases for work for which
Developer is requesting release pursuant to the then current Request for Reimbursement. (v)
contain Developer’s certification (a) that said costs are not subject to reimbursement from
County Funds or that said costs are subject to reimbursement as Approved Mitigation or
Approved Infrastructure Work but that all County Funds have been expended on Approved
Mitigation or Approved Infrastructure Work and (vi) as a condition to the fina] disbursement,
evidence that the City has accepted the applicable work. Agency shall have no obligation to
make any disbursement with regard to any work if any stop notice or mechanics lien has been
delivered or recorded with regard thereto. '

Section 404  Conditions to Dishursement of Reimbursement -

Agency’s obligations to reimburse any amounts fromr the Second Bscrow Account under
this Part 4 shall'be conditioned upon Developer’s delivery of the following with each Request for
Reimbursement and/or satisfactory of the following conditions:

a. Completion of Work. Delivery to Agency of reasonable evidence that all
work and/or materials’ or services for which reimbursement is being requested has been
performed; provided with regard to work for which such determination cannot be made until the
work is completed, Developer shall deliver reasonable information regarding the progress of
work not then completed; ‘ )

b. Statement of Remaining Reimbursement Obligation. Developer shall
include with each Request for Reimbursement its calculation of the amounts that previously have
been disbursed to it under this Part 4, the unpaid rejimbursement amounts that Developer
estimates it will request in the future for Developer’s Reimbursement Costs and the estimated
date Developer anticipates completion of the work that qualifies for reimbursement as
Developer’s Reimbursable Costs (“Developer’s Status Report”). T he parties acknowledge that
Developet’s Status Reports, except as t0 work for which Developer has been paid, will be an

26



estimate furnished to Agency to assist Agency in ascertaining the status of work subject to. -
_ reimbursement from Agency’s Funds and the amount of the unpaid balance of Developer’s
Reimbursable Costs. ' |

. ” - ’ : ’
c. Inspections. Any work that has been inspected since the last disbursement
shall have passed such inspection. ; »

o d. Documentation. Developer having delivered to Agency all documents
required pursuant to Section 403. ' '

Section 405  Bscrow Disbursement From Second Eserow Account

Within thirty (30) days following receipt of a Request for Reimbursement and
satisfaction of the conditions described in Section 404, Agency shall pay to Developer an amount
equal to minety percent (90%) all amounts described in the Developer’s Request for
Reimbursement, or one hundred percent (100%) of that amount if Developer has requested only
ninety percent (90%) of the value of the work completed. If Agency disputes that Developer 1s
entitled to disbursement of any amount described in a Request for Reimbursement, Agency shall
pay ninety percent (90%) of all undisputed amounts and shall notify Developer in writing of the
disputed amounts. If the parties are unable to resolve the dispute within thirty (30) days after
Developer has submitted the Request for Reimbursement, then the Engineer of Record shall
determine whether the amount in dispute by Agency is properly included within the Request for
Reimbursement. The final disbursement, including the ten percent (10%) retention previously
withheld from any prior disbursement, shall be delivered thirty five (35) days after Developer
has properly and timely recorded a notice of completion for the work and has delivered to
Agéncy unconditional lien releases from the general contractor (f any) and from all
subcontractors who have sent preliminary lien notices to Agency or Developer with regard to the -
- work.

Section 406 Prevailing Wage

‘For purposes of this Section 406, the term “Project” means all works of improvement for
which Deéveloper is reimbursed from County or Agency’s Funds. Developer shall pay prevailing
wage (as defined in California Labor Code Section 1771) for any work or improvement -
hereunder only for the Project. -

Qection 407  Time Table for Installation of Infrastructure

Subject to receipt of all City approvals and all necessary permits, Developer shall
commence the Approved Infrastructure Work within thirty (30) days following Parcel “D”
Escrow Closing and shall diligently pursue construction to completion in compliance with the
Schedule of Performance set forth in Attachment No. 3. :

Section 408 Completion of Infrastructure

At such time as Developer causes the completion of the Approved Infrastructure Work,
Developer shall cause a notice of completion to be recorded and shall take such other steps with
regard to the infrastructure as is required to satisfy all City requirements with regard thereto.
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PART 5 CONDITION OF SITE . .

~ Section 501  Developer Review; As/Is

Developér represents and warrants that Developer has reviewed the Site and other matters

~of concern to Developer and that Developer has satisfied itself as to the physical, environmental,

legal and economic condition and all other aspects of the Site and their suitability for the

purposes intended by Developer. ‘Developer acknowledges and agrees that Developer is

acquiring the Site subject to all existing laws, ordinances, rules and regulations, and that, except

as expressly set forth in this Agreement, neither Agency nor any of the Agency’s employees,

agents, representatives, ot attorneys (collectively “Agency’s Agents”} have made any warranties,

representations or statements regarding the availability of any approvals, or the laws, ordinances,

rules or regulations of any governmental or quasi-governmental body, entity, district or agency

having authority with respect to the development, occupancy, conditions and/or use of the Site.

Bxcept for Agency’s representations and warranties expressly set forth in this Agreement,

Agency disclaims the making of any representations or warranties, express or implied, regarding

the Site or matters affecting the Site, including the physical condition of the Site, title to or

boundaries of the Site, soil condition, the presence of Hazardous Materials or other

 environmental matters, compliance with building, health, safety, land use and zoning laws, .
regulations and orders, and traffic patterns: Developer further acknowledges that except as may

be expressly set out in this Agreement, Agency has made no representation or warranty

regarding the accuracy or completeness of any reports or studies relating to the Site that have

been delivered to or made available to Developer other than that the same are true and correct

copies of the reports and studies available to Agency. Developer moreover acknowledges that (1)

Developer is a sophisticated real estate developer, knowledgeable and experienced in the
financial and business risks attendant upon acquiring real property for development and capable
of evaluating the merits and risks of entering into this Agreement and purchasing the Site, (ii)
that Developer has entered into this Agreement in reliance on its own (or its" experts’)
investigation of the physical, environmental, economic and legal condition of the Site and (iii)
that except for Agency’s representations and warranties expressly set out in this Agreement,
Developer is not relying on any representations and warranties made by Agency or Agency’s
Agents concerning the Site. Subject to Agency’s express obligations and representations and
warranties set forth in this Agreement, Developer shall purchase the property in its “As Is”
condition at Escrow Closing assuming the risk that adverse physical, environmental, economic or
legal conditions may not have been revealed by ifs investigations. Agency shall have no Hability
for any subsequently discovered defects, whether latent or patent, except as expressly provided
in this Agreement for Approved Mitigations. Developer further acknowledges that Agency shall
not be obligated to demolish, repair or improve any improvements on the Site.

Section 502 Approved Mitigation Work

‘ Developer shall perform any work required by the Approved Mitigations,  Until
improvements are substantially completed on any portion of the Site, if Developer discovers any
items that are identified in Section B.1, B.2 and B.3 of Attachment 5 (“Attachment 5B Matters™),
and any governmental agency having jurisdiction over such Attachment 5B Matter (“Mitigation
Regulatory’ Agency™) requires remedial action with regard to such Attachment 5B Matter,
Developer shall, as an accommodation to Agency, promptly take action to develop a work plan’
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acceptable to the Mitigation Regulatory Agency and to implement remedial action in accordance
with the approved work plan, subject to reimbursement of Approved Mitigation Costs by County
from County Funds in accordance with this Section 401, By undertaking the development ofa
work plan to implement remedial action for such Attachment 5B Matter, Developer shall not be
. deemed to have become a potentially responsible party or assumed any liability to County or

- Agency orthe Mitigation Regulatory Agency for the remediation of such Attachment 5B Matter. .
At such time as Devéloper discovers the existence of any Attachment 5B Matter of any nature
whatsoever on the Site, Developer promptly shall notify County and Agency in writing and the
parties shall follow the procedures set out below. :

a. Notice to Agency. Devéloper shall promptly notify County and Agency in
writing within five (3) days from Developer’s discovery of any Attachment 5B Matter on the
Site. | ,

b. Mitigation Regulatory Agency Notification. Except in the case of an
emergency or if immediate notice to such Mitigation Regulatory Agency is required by law,
Developer will notify County and Agency before contacting any Mitigation Regulatory Agency
regarding any Attachment 5B Matter, to provide County and Agency an opportunity to review
and analyze the situation. Developer shall act as lead party in discussions and negotiations with
Mitigation Regulatory Agencies. -

c.  Mitigation Work Plan. Except for the remediation of burrowing owls or
other endangered species which shall be the obligation of County pursuant to the County
Purchase and Sale Agreement, if a Regulatory Agency requires remedial action with respect to
the Attachment 5B Matter, Developer shall employ such consultants as shall be reasonably
necessary to prepare a work plan for such remediation and seek approval of such plan from the
Mitigation Regulatory Agency. Developer shall first submit to County and Agency for their
approval, which AGENCY APPROVAL shall not be unreasonably withheld or delayed, any
remediation plan prior to submittal of such plan to the Mitigation Regulatory Agency. Agency
shall approve or disapprove in writing any such remediation plan within five (5) days after
receipt thereof. If Agency disapproves of the remediation plan, Agency shall describe with
specificity the reasons for its disapproval. If Agency disapproves the remediation plan, the
parties shall cooperate to resolve their differences and shall develop a remediation plan that is
acceptable to Developer prior to submission thereof to the Mitigation Regulatory Agency. Once,
the remediation plan is submitted to the Mitigation Regulatory Agency for approval, Developer
shall keep Agency and County reasonably informed regarding discussions with the Mitigation
Regulatory Agency and shall cause Developet’s consultants to provide to Agency and County
(contemporaneously with delivery to Developer and without prior consultation with Developer)
copies of all reports and information generated by the consultant. At the request of Agency, its
consultant, agent or employee may be present at all times that Developer or its consultants or
engineers are on the Site to observe any reinediation work. The costs incurred by Developer in
. preparing and revising the remediation plan, as well as the costs incurred in obtaining Mitigation
Regulatory Agency approval of such plans shall be Attachment 5B Mitigation Costs and
reimbursed by County to Developer as Developer’s Reimbursable Costs in accordance with
Section 401, : ‘
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. d..  Approved Work Plan. At such time as the Mitigation Regulatory Agency
approves the remediation plan, Developer shall obtain bids from qualified consultants, engineers
or contractors to perform the work required by the remediation plan. Developer shall inform
County and Agency of the amounts of the bids for County and Agency’s review and County and
Developer shall discuss the bids. Developer shall engage the consultant, engineer or other
contractor(s) whose bid was selected by Developer to perform the work required by the approved
remediation plan. All costs of work required by the approved remediation plan or any other
work required by a Mitigation Regulatory Agency with respect to the Attachment 5B Matter
shall be Attachment 5B Mitigation Costs and reimbursed to Developer as part of Developer’s
Reimbursable Costs in accordance with Section 401. - ‘

: e. Extension of Close of Bscrow, Notwithstanding anything contained in this
Agreement, Developer may extend the Closing Date if the City declines to issue permits or
approvals for the Site because an Approved Mitigation required as a condition to the issuance of
such permits or approvals has not been paid or performed or if any Attachment 5B Matter is
discovered on the Site, and Developer would be prevented or delayed in the development of
housing units on the Site due to the existence of such Attachment 5B Matter. In such event, the
Escrow Closing shall be extended until the date that is ten (10) days after the Approved
Mitigation has been paid or performed or the remediation plan approved by the Mitigation
Regulatory Agency for the remediation of the Attachment 5B Matter has been implemented and
the Mitigation Regulatory Agency has accepted such work as complete, but not later than the
originally scheduled Closing Date seth forth in the County Purchase and Sale Agreement.

PART 6  USE OF THE SITE
Sectionn 601 Uses

The Developer covenants and agrees for itself, its successors, its assigns and every
successor in interest to the Site or any part thereof, that the Developer, its successors and
assignees shall devote the Site o the residential uses specified in the Redevelopment Plan, the
Agreement Affecting Real Property, this Agreement and the Grant Deed for the Site.

Séc*tiori 602  Maintenance of the Site

After the Close of Escrow, Developer, ifs successors and assigns, shall maintain the Site
as provided in the Grant Deed.

Section 603 Obligation to Refrain from Discrimination

The Developer covenants and agrees for itself, its successors, its assigns and every
successor in inferest to the Site or any part thereof, there shall be no discrimination against or
segregation of any person, or group of persons, on account of race, color, creed, religion, sex,
sexual orientation, marital status, national origin or ancestry in the sale, lease, sublease, transfer,
use, occupancy, tenure or enjoyment of the Site nor shall the Developer itself or any person
claiming under or through it establish or permit any such practice or practices of discrimination
or segregation with reference to the selection, location, number, use or occupancy of tenants,
lessees, subtenants, sublessees or vendees of the Site.
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Section 604 Form of Nondiscrimination and Nonsegreg‘atiqn.@laqsés |

The Developer shall refrain from restricting the rental, sale or lease of the property on the
basig of the race, color, oreed, religion, sex, sexual orientation, marital status, national origin or
ancestry of any person. All deeds, leases or contracts shall contain or be subject to substaritially
the following nondiscrimination or nonsegregation clauses: '

a. In deeds: “The grantee herein covenants by and for itself, its successors
and assigns, and all persons’claiming under or through them, that there shall be no discrimination
against or segregation of, any person or group of persons on account of rdce, color, creed,
religion, sex, sexual orientation, marital status, national origin or ancestry in the sale, lease,
sublease, transfer, use, occupancy, tenure or enjoyment of the land herein conveyed; nor shall the -
grantee itself or any person claiming under or through it, establish or permit any such practice or
practices of discrimination or segregation with reference to the selection, location, number, use
or occupancy-of tenants, lessees, subtenants, sublessees or vendees in the land herein conveyed.
The foregoing covenants shall run with the land.” :

b. . Inleases: “The lessee herein covenants by and for itself, its successors
and assigns, and all persons claiming under or through them, and this lease is made and accepted
upon and subject to the following conditions: '

_ That there shall be no discrimination against or segregation of any person ot
group of persons, on account of race, color, creed, religion, sex, sexual orientation, marital status,
national origin or ancestry in the leasing, subleasing, renting, transferring, use, occupancy, tenure’
or enjoyment of the land herein leased, nor shall lessee itself, or any person claiming under or
through it, establish or permit such practice or practices of discriminiation or segregation with
reference to the selection, location, number, use o1 occupancy of tenants, lessees, sublessees,
subtenants or vendees in the land herein leased.” o

¢, - Incontracts: “There shall be no discrimination against or segregation of
any person or group of persons on account of race, color, creed, religion, sex, sexual orientation,
marital status, national origin or ancestry in the sale, lease, sublease, transfer, use, occupancy,
tenure or enjoyment of the land, nor shall the transferee itself or any person claiming under or
through it, establish or permit any such practice or practices of discrimination or segregation
with reference to the selection, location, number, use or occupancy of tenants, lessees,
subtenants, sublessees or vendees of the fand.” ‘

Section 605 A-ffofdable Housing Obligations

, a. Agency’s Affordable Housing Purpose. Agency has entered into this
Agreement to facilitate the development of affordable housing and to increase the supply of
affordable housing in Santa Clara County. In keeping with this goal, Developer has agreed,
subject to the terms and conditions set forth in this Section 605, to contribute funds towards
affordable rental housing to be developed off-site and to make available up to one hundred ten
(110) of the aggregate number of housing units that are developed on the Site to be sold at a sales
price that results in Affordable Housing Cost to Moderate Income purchasers, including 85 units
in Parcel “C” and 75 units in Parcel “D”, all as described in this Section 605 below. The parties
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. agree that if the City approves a development that contains less than five hundred seventy three
(573) total market rate units, the obligation to provide affordable market rate units as described
hereinbelow will be reduced on a pro-rata basis for each category of market rate and affordable
onssite housing units. For example if the total number of market rate condominium units on
Parcel C is reduced by six percent from 230 to 216 units, the number of affordable units on
- Parcel C will be reduced to 80 units. - '

b.  Off-Site Affordable Rental Housing.

(1) Not later than six months after the fifth (5th) anniversary of the
close of escrow for Agency’s or Developer’s acquisition of the Site, or any portion thereof,
whichever is earlier (the “Main Street Completion Date”), Agency shall cause to be constructed a
98-unit rental housing development (the “Main Street Project™), to be occupied by and rented at
* Affordable Rents exclusively to Low Income and Very Low Income seniors. The City shall
provide for the land for the Main Street Project at a cost that is sufficiently low to permit the
construction of the Main Street Project to be financed by traditional affordable housing sources
and so that the rents on not less than 57 of the units shall be Affordable Rent for Very Low
Income seniors and the rents on the balance of the units shall be Affordable for Low Income
seniors, with the exception of one unit to be made available to a resident manager.

(2)  The affordability of the units in the Main Street Project shall be
assured by the recordation of rent and income restrictions, which shall remain in effect for not
less than 55 years. -

(3)  Developer shall make a contribution to the Agency’s Low and
Moderate Income Housing Fund, in the amount of $5,000,000 (the “Confribution™), to be used
for the development of the Main Street Project, or to reimburse Agency for funds advanced by’
Agency for the development of the Main Street Project. Developer shall disburse the
Contribution as follows: '

' (A) Developer shall disburse the sum of Seven Hundred Fifty
Thousand ($750,000) upon issuance of the first building petmit for the Project within Parcel “C”
(exoepting permits issued for models and sales offices);

. (B) Developer shall disburse the sum of Four Hundred Twenty-
Five Thousand ($425,000) upon the close of escrow for each unit within Parcel “C” that results
in an increment of ten percent (10%) of the total units within Parcel “C” being sold. For
example, if there are 100 units within Parcel “C”, d payment of $425,000 will be required upon
the close of escrow of the 10th, 20th, 30th, 40th 50th, 60th, 70th, 80th, 90th and 100th unit
within Parcel “C”.

() A portion of the County’s Funds deposited in the County/Agency
Escrow Funds Account equal to One Million Dollars ($1,000,000) shall be contributed to the
Main Street Project. If the Main Street Project is not completed by the Main Street Completion
Date, the Agency shall have the right to use the $1,000,000 for any Low Income or Very Low
Income affordable housing project in the City of Milpitas for two years following the Main
Street Completion Date, To the extent the Agency fails to spend or contractually commit any
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portion of the One Million Dollars ($1,000,000) within two (2) yéars'aﬁer the Main Street
Completion Date, the Agency shall disburse these funds to the County.

C. Parcel “C”’ Affordable For-Sale HousingUsé

T . (1)  Subject to Developer’'s acquisition of Parcel “C”,
Developer shall make available for sale exclusively to Moderate Income purchasers (defined
below),” eighty-five (85) of the unifs constructed in Parcel “C” (the “Parcel “C” Affordable
Units”). The maximum sales price for each Parcel “C” Affordable Unit shall be determined in
accordance with the “Affordable Housing Sales Price Calculation Example” attached to this
Agreement as Aftachment No. 9 (which shall be re-calculated by the Agency annually), with the
assumption that there will be 1.5 occupants per bedroom with no less than one more occupant '
than bedroom count (i.e., 2 persons for a one-bedroom unit) and with the understanding that the
interest rate for purposes of determining the amount of a mortgage to support a promissory note
for the purchase of a Parcel “C” Affordable Unit (and establishing the maximum sales prices in
Attachment No. 9), shall be the interest rate in effect at the time the Agency recalculates
Attachment No. 9 on an annual basis). The Agency shall use the average 30 year fixed rate
mortgage defined by Freddie Mac as published in Freddie Mac’s weekly primary mortgage
market survey as the interest rate. The “Minimum Sales Prices” for the Parcel “C” Affordable
Units shall be the lesser of (i) the price at which similarly sized market rate units within the Site
are sold, or (ii) the following sales prices:

One-bedroom Units: $290,000
Two-bedroom Units: $330,000
Three-bedroom Units: $370,000
Four-bedroom Units: $400,000

In the event that the market prices (which shall be determined with reference to the price at
which similarly sized market-rate units within the Site are sold) of a Parce] “C” Affordable Unit
is less than the Minimum Sales Price, the Agency shall have no obligation to increase the amount
of the silent second mortgage loan as otherwise required by paragraph (7) below.

(2)  For purposes of this Agreement, the term “Moderate Income”
mesns a household income that does not exceed 120% of the Santa Clara County median
income, as determined, updated and published annually by the California Department of Housing
and Community Development, adjusted for household size appropriate for the unit, as defined in
California Health and Safety Code Section 50093. - -

SR (3)  Agency shall provide assistance to Developer to qualify purchasers
for the purchase of the Parcel “C” Affordable Units. Certification and recettification of
household size and income shall be administered by either the Agency or the Housing Authority
of the County of Santa Clara, or another entity designated by the Agency.

. 4) Develoﬁer shall use its best efforts to market the Parcel “C”
Affordable Units to the same extent and in the manner as those being developed on the Site that
are not designated as affordable units.
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. «.(5) . ., Participant, shall submit to the Agency a Disbursement Plan that
indicatés the location of the Parcel “C* Affordable Units. The Disbursement Plan shall be subject
to the approval of the Agency Executive Director or designee, which approval shall not be
unreasonably withheld, conditioned or delayed. However, the Parcel “C” Affordable Units shall
be distributed throughout the development as conceptually shown on the Preliminary
Distribution Plan attached to this Agreement as Attachment No. 11.

‘ (6) - The conveyance of each Parcel “C” Affordable Unit shall be
subject to a Resale Restriction and Option to Purchase Agreement (“Resale Agreement”)
substantially in the form attached to this Agreement as Attachment No. 10, with . such
modifications thereto as may be agreed upon by the Agency and Developer, which shall ensure

that the income and sales price restrictions applicable to each Parcel “C” Affordable Unit remain

in effect for at least 45 years. The Resale Agreement shall be recorded against each Parcel “C” -~

Affordable Unit sold by Developer to a Moderate Income purchaser upon the initial close of
escrow for the sale of such Parcel “C” Affordable Unit. Foilowing recordation of the Resale
. Agreement as required hereunder, the Apency shall have the right to enforce the Resale .
Agreement and, upon default under any of the terms of the Resale Agreement, the Agency may
exercise any and all of its rights and remedies. '

' (7)  In order to assure that the Housing Costs payable by the Moderate
Income purchasers of the Parcel “C” Affordable Units are “Affordable Housing Costs”, as
defined in California Health and Safety Code Section 50052.5, the Agency shall provide a silent.
second mortgage loan (the “Parcel “C” Agency Loan™) to each initial Moderate Income.
purchaser of a Parcel “C” Affordable Unit, in the amount of $50,000 per Parcel “C” Affordable -
Unit (for a maximum total of $4,250,000 for all 85 Parcel “C” Affordable Units). The silent
second mortgages will be effected at the time of the initial sale of each Parcel “C” Affordable
Unit and the sum of $50,000 shall be defivered to escrow by the Agency on behalf of the
~ homebuyer as a portion of the purchase price for such Parcel “C” Affordable Unit. The Agency’s
silent second mortgage shall be evidenced by a promissory note and secured by a subordinate
deed of trust (the “Loan Documents™) in the forms attached to this Agreement as Attachment No.
12 and Attacliment No.13, respectively. The subordinate deed of trust shall be recorded
concurrently with the grant deed for the respective Parcel “C” Affordable Unit. Notwithstanding
the foregoing, in the event that Developer is unable to entice a qualified buyer to purchase any
particular Parcel “C” Affordable Unit at a sales price that is equal to or more than the Minimum
‘Sales Prices, Agency and Developer shall equally increase the amount of the Agency-approved
silent second mortgages by an amount necessary to entice a qualified buyer to.purchase the unit,
sharing the increased cost 50/50. Developer may choose to contribute its 50% share by reducing
the sales price of the unit by an amount equal to the Agency’s silent second mortgage loan
increase.

d. Affordable Housingl on Parcél “”

, , . (1)  Developer shall make twenty-five (25) of the housing units
constructed on Parcel “D” available to Moderate Income households (the “Parcel “D” Affordable
Units™) as specified in deed restrictions or other enforcedble covenants running with the land
(each. of which shall constitute an “Affordable Parcel “D” Unit”); ten (10) of these units shall be
detached tmits, and the remainder may be either defached or townhome units, at the Developer’s
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“option. Notwithstanding the preceding sentence, Developer shall have no. obligation to sell the
Parcel “D” Affordable Units to Moderate Income households at prices that are less than the price
for identically sized market-rate units on Parcel “D”. Developer shall cooperate with the Agency
in ensuring that appropriate deed restrictions or other enforceable covenants running with the
land are recorded that ensure the twenty-five (25) units remain affordable upon resale by the
initial buyer. ' : '

_ o (2)  Developer shall submit to Agency a Disbursement Plan that
indicates the location of the Parcel “D” Affordable Homes within the development. The
Disbursement Plan is subject to the approval of the Executive Director of the Agency, or his or
her designee, which approval shall not be unreasonably withheld, conditioned or delayed.
However, the Parties agree that the Affordable Homes will be distributed throughout the
development as conceptually shown on the Preliminary Distribution’ Plan attached to this
Agreement as Attachment No. 11. | S ‘

_ 3) Agency shall provide purchasers of the Parcel “D” Affordable
Units with direct subsidies, silent-second = mortgages, or both, necessary to make the units
affordable to Moderate Income households. If Agency elects to provide silent second mortgages,
the silent-second mortgages will be effected at the time of the sale of each Parcel “D” Affordable
Unit and monies shall be delivered to escrow by the Agency on behalf of the homebuyer for the
benefit of the Owner as a portion of the purchase price for each Parcel “D” Affordable Unit. The
Agency’s silent-second mortgage shall be secured by a Promissory Note and a Subordinate Deed
of Trust (“Loan Documents™) in the form attached hereto as Attachment No. 12 and Attachment
No. 13, respectively. The Deed of Trust shall be recorded concurrently with the grant deed for
the Parcel “D” Affordable Unit. Similarly, if Agency provides direct subsidies to the purchasers
of the Parcel “D” Affordable Units, Agency shall deliver such monies into escrow on behalf of
the homebuyer as a portion of the purchase price for each Parcel “D” Affordable Unit. As a
condition of receipt of such subsides, the purchaser of the Parcel “D” Affordable Unit shall
execute a Resale Restriction and Option to Purchase Agreement (‘“Resale Agreement”)
substantially in the form set forth in Attachment No. 10 with such modifications thereto' as may
be agreed between Agency and Developer. The Resale Agreement may be enforced by the
Agency. '

e. Agreement Containing Covenants

To assure that affordable units will be developed and maintained as provided in this
Section 605, at Parcel “C” Closing and the Parcel “D” Closing, Developer and Agency will
record an Agreement Affecting Real Property substantially in the form aftached to this
Agreement as Attachment No. 7 (the “Regulatory Agreement”). The Regulatory Agreement will
restrict sales and resales by the successive owners of each Affordable Unit to a sales price that is
“Affordable” to Moderate Income purchasers (by, among other provisions, restricting the sales
price for which the owner of a For Sale Affordable Unit may sell the unit to an “Affordable”
price, as described in the Regulatory Agreement). The Regulatory Agreement shall contain such
tights to purchase and other mechanisms as Agency shall determine are necessary to insure that
the For-Sale Affordable Units all remain affordable. Provided Developer is not in default of its
obligations under this Section 605, Ageney shall execute and record such instruments as may be
necessary to release the lien of the Regulatory Agreement from the units constructed in Parcels C
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and D 'that are not required to be made available to Moderate Income purchasers in accordance +
with this Agreement. K ‘ :

Section 606 Effect and Duration of Covenants

The covenants established in this Agreement shall, without regard to technical
classification and designation, be binding on the Developer and any successor in interest to the
Site or any part thereof for the benefit and in favor of the Agengy, its successors and assigns, and
the City. Such covenants as are to survive the Completion shall be contained in the Grant Deed

and the Regulatory Agreement and shall remain in effect for the period specified therein.

PART 7 DEFAULTS, REMEDIES AND TERMINATION

Section 701 Defanlfs - General”

a. Subject to the extensions of time set forth in Section 802, failure or delay

. by either party to perform any term or provision of this Agreement constitutes a default under -
this Agreement. The party who fails or delays must immediately commence to cure, correct or
remedy such failure or delay and shall complete such cure, correction or remedy with reasonable
diligence. ‘

b.  The injured party shall give written notice of default to the party -in
default, specifying the defanlt complained of by the injured party. Failure or delay in giving
such notice shall not constitite a waiver of any defanit, nor shall it change the time of default.
Except as otherwise expressly provided in this Agreement, any failures or delays by either party
in asserting any of its rights and remedies as to any default shall not operate as a waiver of any
default or of any such rights or remedies. Delays by either party in asserting any of its rights and
remedies shall not deprive either party of its right to institute and maintain any actions or
proceedings which it may deem necessary to protect, assert or enforce any such rights or
remedies.

c. If 2 monetary event of default occurs, ptior o exercising any remedies
hereander, the injured party shall give the party in default written notice of such default. The
party in default shall have a period of seven (7) calendar days after such notice is received or
deemed received within which to cure the default prior to exercise of remedies by the injured

party.

d. If a non-monetary event of default occurs, prior to exercising any remedies
hereunder, the injured party shall give the party in default notice of such default. If the default is
reasonably capable of being cured within thirty (30) calendar days after such notice is received
or deemed received, the party in default shall have such period fo effect a cure prior to exercise
of remedies by the injured party. If the default is such that it is not reasonably capable of being
cured within thirty (30) days, and the party in default (i) initiates corrective action within said
period, and (ii) diligently, confinually, and in good faith works to effect a cure as soon as
possible, then the party in default shall have such additional time as is reasonably necessary to
cure the default prior to exercise of any remedies by the injured party. In no event shall the
injured party be preciuded from exercising remedies if its security becomes or is about to
become materially jeopardized by any failure to cure a default.
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o upeow e, Any notice . of default that is transmitted by electronic  facsimile
transmission followed by delivery of a “hard” copy, shall be deemed delivered upon its
transmission; any notice of default that is personally delivered (including by means of
professional messenger service, courier service such as United Parcel Service or Federal Express,
or by U.S. Postal Service), shall be deemed received on the documented date of receipt; and any
notice of default that is sent by registered or certified mail, postage prepaid, retirn receipt
required shall be deemed received on the date of receipt thereof. - -

Section 702 Insﬁfdtion of Legal Actions

Subject to Section 706, in addition to any other rights or remedies (and except as
otherwise provided in this Agreement), either party may institute legal action to cure, correct or
remedy any default, to recover damages for any default, or to obtain any other remedy consistent -
with the purpose of this Agreement. Such legal actions must be instituted in the Superior Court
of the County of Santa Clara, State of California, in any other appropriate court of that county, or
in the United States District Court for the Southern District of California.

Section 703  Applicable Law
The laws of the State of California shall govemn the interpretation and enforcement of this

Agreement.

4

Section 704 Aocenta.ncé of Service of Process

: a. In the event that any legal action is commenced by the Developer-against
the Agency, service of process on the Agency shall be made by personal service upon the
Executive Director or Chairman of the Agency, or in such other manner as may be provided by
law. ‘

b. In the event that any legal action is commenced by the Agency against the
Developer, service of process on the Developer shall be made by personal service upon the
Developer (or upon a general partner or officer of the Developer) and shall be valid whether
made within or without the State of California, or in such manner as may be provided by law.

Section 705 Rights and Remedies Are Cumulative

Except with respect to rights and remedies expressly declared to be exclusive in this
Agreernent, the rights and remedies of the parties are cumulative, and the exercise by either party
of one or more of such rights or remedies shall not prectude the exercise by it, at the same or
different times, of any other rights or remedies for the same default or any other default by the
otherparty. | ' |

Section 706 Reserved

Section 707 - A;zency’s'_Default

In the event that the Close of Escrow does not occur due to a default under this
Agreement by Agency, (a) this Agreement shall not be terminated automatically, but only upon
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delivery to Bsctow Holder and Agency of written notice of termination from Developer, in .
which event (i) Agency shall pay all unreimbursed Developer’s Reimbursable Costs payable

from the Second Escrow Account, (ii) Escrow Holder shall automatically return to Developer ‘
any other sums deposited by Developer with Escrow Holder, and (iii) Developer shall be entitled

to recover whatever other damages it has sustained on account of Agency’s default hereunder,

which damages shall not exceed One Million Five Hundred Thousand Dollars ($1,500,000), or

(b) Developer shall be entitled to keep this Agreement in effect and pursue any and all other
remedies available to it against Agency including the specific performance of this Agreement,

and Developer may record a notice of pendency of action against the Site. :

Section 708  Developer’s Documents

If for any reason except Agency’s default, Developer fails to close escrow with regard to
sither or both of the Parcels constituting the Site, then upon Developer’s receipt of the Deposit
and any other funds Developer is entitled to receive from Agency as a result of such termination,
Developer shall deliver to Agency, at no cost to Agency, within ten (10) days after Agency’s
written request, all of Developer’s environmental reports and studies, soils and geologic reports,
utility constraints, hydrology studies, inspection or due diligence reporis and topographic maps,
if any, prepared by Developer with respect to the Site (“Developer’s Work Product”). Agency
acknowledges that Developer’s Work Product will not include any economic proformas of
financial projections, marketing plans or other proprietary material generated by or on behalf of

Developer, except for architectural plans as provided below.

: a Assignment. If Developer fails to close escrow for any reason except
Agency’s defanlt, then upon Developer’s receipt of the Deposit-and any other funds Developer is
entitled to receive from Agency as a result of such termination, without the need for any
" additional documentation less reasonably requested by Agency and reasonably approved by
Agency, Developer shall grant.to Agency, the limited right and license to use all architectural
plans, working drawings, designs and renderings of housing wnits (“Units”) and other
improvements proposed to be constructed by Developer or Developer’s assignee (if such
assignee will use Developer’s Architectural Plans) on the Site (*Architectural Plans”)
exclusively for the purposes of constructing and marketing the Units to be built and sold by
Agency or Agency’s assignee on the Site. Such Architectural Plans are delivered by Developer
without warranty, express or implied (except that Developer warrants that it has paid for the
same in full), and in their “AS IS” condition. Agency acknowledges and agrees that: (1) Agency
shall only be entitled to use such Architectural Plans in building Units on the Property and at no
other location; (2) the Architectural Plans may not be sold or otherwise transferred or assigned,
except to a purchaser of the Site, but only after such purchaser signs a written agreement
acknowledging and agreeing to the terms and conditions of the license and provides Developer
~ with an indemnity and release substantially similar to the applicable provisions set forth in
. paragraph b. of this Section 711 below; (3) the names KB HOME South Bay Inc., KB HOME or
~ any variation thereof shall not be used or referenced in connection with the construction or

marketing of any Units built upon the Architectural Plans; (4) the Architectural Plans were in the
process of being prepared for Developer’s purposes, the details and specifications of such plans
have not been completed any may not meet industry standards, and prior to its use of the
Architectural Plans, Agency shall have its own architects and structural engineers certify that the
Architectural Plans are free from errors, omissions or other defects dnd shall make such revisions
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to the Architectural Plans to enable Agency’s architect and structural engineer to make such
certification; and (5) neither Agency nor its successors and assigns shall be entitled to enforce
against Developer or any other third parties any rights, claims (including copyright infringement
- claims) or demands relating to or iir anry way connected with state or federal copyright protection
of the Architectural Plans, all such copyrights and protections being fully retained by Developer,

K B HOME South Bay Inc., and K B HOME, as their interests may appear.

b. Indemnity and Release. Agency shall indemnify, defend and hold
Developer, K B HOME, and their directors, officers, employees, agents, assignees, shareholders,
affiliates and representatives. (collectively “Indemnitees”) harmless from any loss, damage,
injury or claim or any kind or character to any person or property arising from, caused by or
velating to Agency’s use of the Architectural Plans, including without limitation, any claims
relating to errors or omissions or construction defects. The foregoing indemnity shall include
reasonable attomey’s fees and costs of court. Agency hereby releases Developer and the
Indemnitees from and waives on its behalf, and on behalf of its successors and assigns, all
claims, demands and’ causes of action against Developer and the Indemnitess for any loss,
liability, damage, cost, expense, injury or claim including attorney’s fees and costs of court.
relating to Agency’s use of the Architectural Plans as described in the preceding sentence
(collectively, “Losses”). The foregoing release and waiver and the indemnity and obligation to
" defend and hold harmless (1) shall apply to any claim or action brought by a private party or by a
Governmental Authority, or any law, statute, ordinance or regulation now or hereinafter in effect,
(2) shall apply with respect at 2]l Losses before or after the conveyance of all Units on the Site;
and (3) shall apply to Losses incurred by Developer or any Indemnitee or their property as. well
as by Agency or any third parties and their property. With respect to design, construction
meéthods, materials, locations and other miatters for which Developer has given ‘or will give its
approval, recommendation or other direction, the foregoing release and waiver and the indemnity .
and obligation to defend and hold harmless shall apply irrespective of Developer’s approval,
recommendation or other direction. Agency acknowledges that it has been advised by its legal
counsel and is familiar with the provisions of California Civil Section 1542, which provides as
follows: ' ' :

“A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS

WHICH THE CREDITOR DOES NOT KNOW OR SUSPECT

TO EXIST IN HIS FAVOR AT THE TIME OF EXECUTING

THE RELEASE, WHICH IF KNOWN BY HIM MUST HAVE

g/)fé"g?RIALLY AFFECTED HIS SETTLEMENT WITH THE
OR.?’ . .

Agency hereby expressly waives any right it may have under Civil Code Section 1542 as
well as under any other statute or common legal principle of similar effect.‘ '

PART 8 GENERAL _PROViSIONS
Section 801  Notices

A Formal notices, demands and communications between Agency and Developer shall be
deemed sufficiently given if dispatched by first class mail, registered or certified mail, postage
prepaid, return receipt requested, or by electronic facsimile transmission followed by delivery of
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a “hard” copy, or by personal delivery (including by means of professional messenger service,
courier service sueh as United Parcel Service or Federal Express, or by U.S.. Postal Service), to
the addresses of Agency and Developer as set forth in Sections 105 and 106 hereof. Such written
. notices, demands and communications may be sent in the same mannet to such other addresses
as either party may from time to time designate by mail. Any notice that is transmitted by
clectronic facsimile transmission followed by delivery of a “hard” copy, shall be deemed
delivered upon its transmission; any notice that is personally delivered (including by means of
professional messenger service, courier service such as United Parcel Service or Federal Express,

or by U.8. Postal Service), shall be deemed received on the documented date of receipt; and any
notice that is sent by registered or certified mail, postage prepaid, return receipt required shall be
deemed received on the date of receipt thereof. ' S '

Section 802  Force Majeure

a. Performance by either party hereunder shall not be deemed to be in default
. where delays or defaults are due to war, insurrection, strikes, lock-outs, riots floods,
-earthquakes, fires, casualties, acts of God, acts of the public enemy, acts of terrorism, epidemics,
quarantine restrictions, freight embargoes, lack of transportation, governmental restrictions of
priority, litigation, unusually severe weather, inability to secure necessary labor, matenial or
tools, delays of any contractor, sub-confractor o supplier, acts of the other party, acts or failure
to act of the City of Milpitas or any other public or governmental agency or entity (except that
acts or failure to act of Agency shall not excuse performance of Agency), or any causes beyond
the control or without the fault of the party claiming an extension of time to perform.

b. An extension of time for any such cause (a “Force Majeure Delay”) shall
be for the period of the enforced delay and ‘shall coramence to run from the time of the
commencement of the cause, if notice by the party claiming such extension is sent to the other
party within thirty (30) days of knowledge of the commencement of the cause. Notwithstanding
the foregoing, none of the foregoing events shall constitute a Foroe Majeure Delay unless and
until the party claiming such delay and interference delivers to the other party written notice
describing the event, its cause, when and how such party obtained knowledge, the date and the
event commenced, and the estimated delay resulting therefrom. Any party claiming a Force
Majeure Delay shall deliver such written notice within thirty (30) days afier it obtains actual
knowledge of the event. Times of performance under this Agreement may also be extended in
writing by the Agency and the Developer. C .

Section 803  Conflict of Interest

a. No member, official, or employee of Agency shall have any personal
interest, direct or indirect, in this Agreement, nor shall any sach member, official, or employee
‘participate in any decision relating to the Agreement which affects his personal interests or the
interests of any corporation, partnership, or association in which he is, directly or indirectly,
interested. ‘ :

b. Developer warrants that it has not-paid or given, and will not pay or give,

‘any third person any money or other consideration for obtaining this_Agreement, except as
provided in the County Purchase and Sale Agreement.
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.C Developer, on behalf of itself and its successors and assigns, covenants
- and agrees to not market or sell any of the Affordable Homes to be constructed on the Site in
accordance with this Agreement to any City or Agency employee or official, or any employee of
or person having a financial interest in Developer or any Developer’s Parties.

Section 804 - Nonliability of Agency Officials and Emplovees

No meniber, official, agent, legal counsel or employee -of Agency shall be personally
* liable to Developer, or any successor in interest in the event of any default or breach by Agency
or for any amount which may become due to Developer or successor or on any obligation under
the terms of this Agreement. : :

Section 805  Inspection of Books and Records

Prior to Completion, the Agency shall have the right at all reasonable times to inspect the
books and records of the Developer pertaining to the Site as pertinent fo the purposes of this
Agreement. The Developer shall also have the right at all reasonable times to inspect the books
and records of the Agency pertaining to the Site as pertinent to the purposes of this Agreement.

Section 806  Approvals

‘ - a. Except as otherwise expressly provided in this Agreement, approvals

required of Agency or Developer in this Agreement, including the attachments hereto, shall not
be unreasonably withheld or delayed. All approvals shall be in writing. Failure by either party
to approve a matter within the time provided for approval of the matter shall not be deemed a
disapproval, and failure by either party to'disapprove a matter within the time provided for
approval of the matter shall not be deemed an approval. '

- b. Except as otherwise expressly provided in this Agreement, approvals
required of the Agency shall be deemed granted by the written approval of the Agency's
Executive Director or designee. Agency agrees to provide notice to Developer of the name of
the Bxecutive Director's designee on a timely basis, and to provide updates from time to time.
Notwithstanding the foregoing, the Executive Director or designee may, in his or her sole
discretion, refer to the governing body of the Agency any item requiring Agency approval;
otherwise, “Agency approval” shall mean and refer to approval by the Executive Director or
designee. :

Section 807 Real Estate Commissions

Upon Escrow Closing, and only in such event, ‘Developer .agrees to pay to Borelli
Investment Company (“Developer’s Broker”) a real estate brokerage commission in an amount
set forth in a separate agreement between Developer and Developer’s Broker. Developer agrees
to indernnify and hold Agency harmless from any liability for or obligation to pay any
commission fo Broker. Broker has acted solely as agent for Developer and does not represent
Agency. Except for the commission Developer is paying to Developer’s Broker, Developer and
Agency each represent to the other that such party has not incurred, directly or indirectly, any
liability on behalf of the other party for the payment of any real estate brokerage commissions or
finder’s fees or other compensation to any agents, brokers, finders or salespersons in connection
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with the purchase and sale of the Site as contemplated hereby (a “Commission”). BEach party
hereto shall indemnify and hold harmless the other party from any claim, lability or expense for
any Commission claimed by reason of the acts of the other party. Developer’s Broker shall not
be a third party beneficiary to this Agreement. =~ '

Section 808  Construction and Interpretation of Agreement

a. The language in all parts of this Agreement shall in-all cases be construed
simply, as a whole and inl accordance with its fair meaning and not strictly for or against any
party. The parties hereto acknowledge and agree that this Agreement has been prepared jointly
by the parties and has been the subject of arm's length ard careful negotiation over a
considerable period of time, that each party has been given the opportunity to independently
review this Agreement with legal counsel, and that each party has the requisite experience and
sophistication to understand, interpret, and agree to the particular language of the provisions
hereof. Accordingly, in the event of an ambiguity in or dispute regarding the interpretation of
this Agreement, this Agreement shall not be interpreted or construed against the party preparing
it, and instead other rules of interpretation and construction shall be utilized. '

o b. If any term or provision of this Agreement, the deletion of which would
not adversely affect the receipt of any material benefit by any party hereunder, shall be held by a
court of competent jurisdiction to be invalid or unenforceable, the remainder of this Agreement
shall not be affected thereby and each other term and provision of this Agreerent shall be valid
and enforceable to the fullest extent permitted by law. It is the intentioni of the parties hereto that
in lien of each clause or provision of this Agreement that ig illegal, invalid, or unenforceable,
there be added as a part of this Agreement an enforceable clause or provision as similar in terms
to such illegal, invalid, or unenforceable clause or provision as may be possible.

C. " The captions of the articles, sections, and subsections herein are inserted
solely for convenience and under no circumstances are they or any of them to be treated or
construed as part of this instrument. ‘

d. References in this instrument to this “Agreement” mean, refer to and

include this instrument as well as any riders, exhibits, addenda and attachments hereto (which are
hereby incorporated herein by this reference) or other documents expressly incorporated by

reference in this instrument. Any references to any covenant, condition, obligation, and/or

undertaking “herein,” “hereunder,” or “pursuant hereto” (or language of like import) shall mean,

refer to, and include the covéenants, obligations, and undertakings existing pursuant to this -

instrument and any riders, exhibits, addenda, and attachments or other documents affixed to or

expressly incorporated by reference in this instrument. '

e As used in this Agreement, and as the context may require, the singular
includes the plural and vice versa, and the masculine gender includes the feminine and vice
versa. : ~

Section 809  Time of Essence

‘Time is of the essence wifh respect to the performance of each of the covenanis and
agreements contained in this Agreement.

42



Section 810 No Partnership

Nothing contained ir this Agreement shall be deemed or construed to create a.
partnership, joint venture, or any other relationship between the parties hereto other than buyer
and seller according to the provisions contained herein, or cause Agency to be responsible in any
way for the debts or obligations of Developer, or any other party.

Qection 811 Compliance with Law -

Developer agrees to comply with all the tequirements now in force, or which may
hereafter be in force, of all municipal, county, state and federal authorities, pertaining to the Site
and the Improvements, as well as operations conducted thereon. The judgment of any court of
competent jurisdiction, or the admission of Developer ot any lessee Or permittee in any action or .
proceeding against them, or any of them, whether Agency be a party thereto or not, that
Developer, lessee or permittee has violated any such ordinance or statute in the use of the
premises shall be conclusive of that fact as between Agency and Developer:

Section 812  Binding Effect

- This Agieement, and the terms, provisions, promises, covenants and conditions hereof,
shall be binding upon and shall inure to the. benefit of the parties hereto and their respective
heirs, legal representatives, successors and assigns. ‘ : ‘

. Qection 813 No Third Party Beneficiaries

The parties to this Agreement acknowledge and agree that the provisions of this
Agreement are for the sole benefit of Agency and Developer, and not for the benefit, directly or
indirectly, of any other person or entity, except as otherwise expressly provided herein.-
Notwithstanding the preceding sentence, the parties agree that the County shall have the right to
enforce the obligations set forth in the Schedule of Performance attached hereto as Exhibit 3.

‘Section 814 Authority o Sign

Developer hereby represents that the persons executing this Agreement on behalf of
Developer have full authority to do so and to bind Developer to perform pursuant to the terms
and conditions of this Agreement.

Section 815  Incorporation by Reference

Each of the attachments and exhibits attached hereto is.incorporated herein by this
reference. : '

Section 816  Counterparts

This Agreement rriay be executed by ea_cﬁh party on a separate signature page, and when
the executed signature pages are combined, shall constitute one single instrument.

43



PART 9 ENTIRE AGREEMENT, WAIVERS AND AMENDMENTS

a. - This 'Agreemént is exécuted in five (5) duplicate originals, each of which
is deemed to be an original. ' o

b. This Agreement integrates all of the terms and conditions mentioned
herein or incidental heteto, and supersedes all negotiations or previous agreements between the
Agency and Developer with respect to all or any part of the subject matter hereof. '

c. ~ All waivers of the provisions of this Agreement must be in writing and
signed by the appropriate authorities of Agency or Developer, and all amendments hereto must
be in writing and signed by the appropriate authorities of Agency and Developer.

PART 10 TIME FOR ACCEPTANCE OF AGREEMENT BY AGENCY

This Agfeement, when executed by Developer- and delivered to Agency, must be
anthorized; executed and delivered by Agency within forty-five (45) days after date of signature
by Developer or this Agreement may be terminated by Developer upon written notice to Agency.
The effective date of this Agreement shall be the date when this Agreement has been executed by
. Agency.

[SIGNATURES APPEAR ON NEXT PAGE]
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IN WITNESS WHEREOF, Agency and Deveieper have 31gned this Agreement as of the
dates set opposﬁe their signatures.

REDEVE OPMENT AGENCY OF THE
CITY OF MILPLYASL”

Dated: _ " | ) ' \, /\/‘/

JoseE eves
Chan:p rson

APPROVED ASTO FORM AND LEGALITY
Steven Mattas
Agency Gener, Counsei

B,y5 S

KB HOME SOUTH BAY Inc. a Catifornia
corporation

Wy il
Name A SQ%—{ 7. ,f‘ﬂf-/ﬂ\.;‘,
Its: Ve L—mki‘n At QNS 4o

%%

gap&ujzy@p Pt G

7258642
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SILICON VALLEY / SAN JOSE

Business. ez

Friday, December 5, 2008

Market rate prices beat affordable housing

SHicon Valley / San Jose Business Journal - by Kathering Conrad

In a sign that housing policies around the South Bay are “out of whack,” market-rate homes are now selling for the
same price — or less — in San Jose, Fremont and Milpitas as homes officially designated as “affordable.”

For developers, who are required to set aside a percentage of umts for buyers making less than the median income,
the situation has become frustrating.

" gkl Thompsdn

“Why would you pay $510,000 when you can buy market rate for $460,000 or $470,0007" asked Cheryl O’Connor,  The SummerHil

chair of the Home Builders Association of Northern California, who handled marketing for San Jose’s Village Square = Homes project
4 constructed on the

project, the former site of Lou’s Village on West San Carlos Street. former Lou's Viliags

, . 3 , . . . . " gite has gone topsy-
O’Conner said when the SummerHill Homes’ project was on the drawing beard, the median price of a condo was turvy - affordadle
$600,000, and a betow-market-rate unit of $510,000 made sense. homes ars priced at

$510,000 while the
“But that price stayed stagnant,” she said, “while the market price came down. The point is, (the policy) is out of ma"fket;fa‘ﬂb’"’f:'es are
” . seiing 10r atou

whack, §460,000.

Against this backdrop, the San Jose City Council is scheduled on Dec. 9 to discuss expanding the inclusionary zoning = ¥iew Larger
policy from covering one third of the city to cover ail of it. Currently, San Jose's policy is designed to ensure that 20 R
percent of all hemes built in a redevelopment area are affordable. To qualify for ene of these homes under the eurrent complicated
formula, a family of four cannot earn more than $126,600 a year.

San Jose City Couneilman Sam Liccardo noted that it’s unfair for developers building in a redevelopment area to be required to set aside
20 percent of their units as “affordable” when the developer building homes across the street doesn't have to follow the same rules,

Rethinking affordable housing

In a nod to the current depressed market, staff has recommended delaying implementation of the policy until at least 2012, when the
market is expected to recover.

San Jose Mayor Chuck Reed, however, has proposed waiting until developers build more than 2,300 units in one year. On average, 2,300
units have been built during each of the past 10 years in San Jose,

Reed understands he is walking a fine line, trying to provide the city’s work force with affordable housing while not making the city
unfriendly to development.

“] am trying to achieve three objectives,” he said. “One, to avoid litigation. Two, to avoid a ballot measure. And three, to avoid killing the
housing market.”

It’s a tall order given a development community focused on survival,

Chris Apostolepoulos, KB Home’s Northern California division president, said he cannot find buyers who meet the affordable housing
parameters for KB projects in Fremont, San Jose and Milpitas. Part of the reason for the lack of interest is the units that the city
designated as inelusionary zoning are deed-restricted as to when, to whom and how the units are sold, he said

“Tt's very onerous,” Apostolopoulos said. “In a market where the market rate is affordable, there is no reason to buy these homes. So there
is no demand.”

Barry Swenson, president of Barry Swenson Builder, has encountered the same challenge at several of his San Jose projects. He said for
most units, there’s only a $3,000 to $5,000 difference between “affordable” units and market rate. And again, qualifying buyers don’t
want to deal with affordable housing restrictions when they decide to sell,

“We have 30 units around here that we can’t sell because the buyers don’t want to be restricted,” Swenson said. “As long as it’s the same
price and there's restrictions, why bay restricted and tie it up for 55 years? The thing is there's a lot of rules, and they don't change when
the market changes.”

No. 1 issue is housing

Shiloh Ballard, who heads the housing task foree for the Silicon Valley Leadershtp Group, said no matter how far the market has fallen,
there’s still need for affordable housing for the valley's work force. For companies trying to hire, housing remains the No. 1 concern.



Attachment G
“In the grand scheme of things, we don't like inclusionary zoning,” Bailard said. “Where the developers sit on produet, that's not OK. But
there are right ways of doing it.”
She noted that one of the biggest hurdles, finding qualified buyers, should not be the job of the developer.
“Some cities perform the function of finding a turnkey buyer, who are right there at the ready,” she said.

But just because the market is struggling now doesn’t mean it will still be struggling in a few years. In the meantime, she said, “You don't
throw the baby out with the bath water.”

Still, the city’s timing for discussing the issue has come under attack.

“It really amuses me to talk about the desperate need for affordable housing when the median home price of $375,000 in the Bay Area is
) actually going far less than the below market-rate units,” said Joseph Perkins, president of the Home Builders Association.

Perkins said he understands the need for work force housing, but he said he questioned whether the entire burden of providing such
housing ought to be the developers’ responsibility.

“Rvery time I hear business ask for work force housing, I ask, ‘Are you doing your fair share?””
Perkins said every employer ought to contribute to a fund to help build affordable housing.
Katherine Conrad can be reached at 408.299.1820 or keonrad@biziournals.com.
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