
Agenda Item: 2    

 
 

MILPITAS PLANNING COMMISSION 
AGENDA REPORT 

 

Meeting Date: April 22, 2009 

PUBLIC HEARING 

 

APPLICATION:  CONDITIONAL USE PERMIT NO. UP09-0005 
 
APPLICATION  
SUMMARY: A request to operate a frozen yogurt shop with outdoor seating. 
 
LOCATION: 489 E. Calaveras Blvd. (APN: 028-12-025) 
APPLICANT:   Cynthia Abad, 48932 Tulare Drive, Fremont, CA 94539 
OWNER:   Kelly Erardi C/O Shapell Industries 
 
 
RECOMMENDATION: Staff recommends that the Planning Commission: 

1.   Close the public hearing following public testimony; and 
2.  Adopt Resolution No. 09-020 approving the proposed project, 

subject to conditions of approval.  
 
PROJECT DATA: 
General Plan/Zoning: Town Center West/Town Center West 

Overlay District:  Site and Architectural Overlay (-S) 
Project Site Area:  1,632 square feet 
Building Area: 12,113 square feet  
CEQA Determination: Categorically exempt from CEQA pursuant to Section 15301 (Existing 

Facilities) 
  
PLANNER: Judie Gilli, Associate Planner 
 
PJ:  2576 
 
ATTACHMENTS:     A.  Resolution No. 09-020 
     B.  Project Plans  
  C.  Applicant Proposal Letter 
              D.  Parking Analysis
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BACKGROUND 
The Town Center renovation and update was approved by Milpitas City Council in May 2004.  Since 
then, there have been many subsequent approvals including but not limited to exterior modifications 
such as new store frontages and signs.  The project is located within the Town Center zoning district.  
According to Section 22.04-9, take out restaurants are conditionally permitted.  The application is 
submitted pursuant to Section 57, Conditional Use Permits. 
 
SITE DESCRIPTION 
The project site is approximately 17 acres and contains several buildings that include Safeway, Red 
Lobster, El Torito, retails shops and personal service businesses.  The project is located within the 
Town Center West zoning district.  The Town Center District consists of two distinct sub areas: the 
eastern portion located between I-680 and North Hillview Drive; and the western portion: located 
between North Hillview Drive westerly to the railroad tracks.  The development concept for the Town 
Center is to have office and highway serving uses in the eastern portion, and retail/entertainment uses in 
the western area. 
 
Most tenant spaces within the shopping center are occupied.  The project site is located on the North 
East corner of North Milpitas Blvd. and E. Calaveras Blvd.  To the north are residential condominiums.  
To the South are commercial buildings.  Milpitas City Hall (zoned Institutional) is located to the west 
and commercial uses are located to the East. 
 
PROJECT DESCRIPTION 
The applicant is proposing to operate a frozen yogurt shop with outdoor seating.  The applicant 
proposes 27 seats located inside the shop and four seats outdoors.  The proposed hours of operation are 
Sunday through Thursday from 11:00 AM to 10:00 PM.  Friday and Saturday hours are proposed to be 
between 11:00 AM and 11:00 PM.  They will serve frozen yogurt desserts, smoothies and beverages.  
Other than a new sign (to be submitted at a later date), the applicant does not propose any exterior 
change to the building.  The conditions of approval will include a requirement that all tables and chairs 
must be stored inside the store during closed hours. 
 
ANALYSIS 
Land Use 
The proposed restaurant is located in a space adjacent to various commercial uses.  Other uses within 
the plaza include a grocery store, restaurants, optical store, jewelry store and beverage shops.  The 
proposed use is compatible with its surrounding uses and is a unique addition to the existing stores. 
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Parking 
The applicant proposes 27 indoor seats, four outdoor seats and 192 square feet of take out area.  Based 
on Section 53, Off-Street Parking Regulations, of the City’s Zoning Ordinance, the proposed use 
requires one space for every 2.5 seats and 1/50 square feet for the “take-out” counter, which requires 16  
parking spaces.  
 
The Town Center Shopping Center as a whole provides 1,457 parking spaces and currently has 23 
surplus spaces (more than required by the Zoning Ordinance).   If the 1,632 square foot tenant space 
were to be used as retail space, 8 spaces are allocated to the space and the retail use would not draw 
from the 23 surplus spaces.  The proposed use requires 16 parking spaces and therefore would use 8 
surplus parking spaces from shopping center’s 23 surplus spaces.  Shapell has approved the allocation 
of 8 surplus spaces to this tenant which would leave 15 remaining surplus spaces in the center.  
Attachment D is a parking analysis for the Town Center Shopping Center.  Since the site provides 
adequate parking for the use, the proposed project complies with the City’s parking requirements. 

General Plan 
The table below outlines the project’s consistency with applicable General Plan Implementing Policies: 

Table 2 
General Plan Consistency 

 
Policy Consistency Finding 

Implementing Policy 2.a-G-1  Maintain 
a land use program that balances 
Milpitas’ regional and local roles by 
providing for a highly amenable 
community environment and a thriving 
regional industrial center. 
 

Consistent. The proposed use adds to the mix of uses 
within the shopping center.  There is no other business 
that is similar to the proposed use. 

Implementing Policy 2.a-I-3  Encourage 
economic pursuits which will strengthen 
and promote development through 
stability and balance. 

Consistent. The proposed use adds to the economic 
base for the City of Milpitas.  The proposed use will 
occupy a space that has been vacant for a while. 

 
Zoning Ordinance 
The proposed project is located in the Town Center-West (TC-W) zoning district and is conditionally 
permitted with a Conditional Use Permit.  With the approval of this application, the proposed project 
conforms to City’s Zoning Ordinance.  The proposed use is appropriate because it is compatible with 
the surrounding uses and with the approval of this CUP will meet all the requirements of the Zoning 
Ordinance.  The project complies with the City’s parking requirements, and operation is not 
immediately adjacent to residential to cause any potential negative impacts.  The land use, with added 
conditions of approval, will add to the variety mix of uses within the building and within the area, 
which better serves the community. 
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ENVIRONMENTAL REVIEW 
The Planning Division conducted an initial environmental assessment of the project in accordance with 
the California Environmental Quality Act (CEQA).  Staff determined that the project is categorically 
exempt per Section 15301, (Existing Facilities) of the California Environmental Quality Act (CEQA) 
Guidelines because the proposed use is located within an existing building and no new construction is 
proposed beyond the existing tenant space. 
 
PUBLIC COMMENT/OUTREACH 
Staff publicly noticed the application in accordance with City and State law.  As of the time of writing 
this report, no inquiries were received. 
 
CONCLUSION 
The primary consideration of a CUP relates to compatibility of the proposed use with surrounding land 
uses.  The applicant proposes to operate a frozen yogurt in a building that has many types of 
commercial uses.  The proposed use is compatible with the uses within the building because it is a 
commercial business and offers a product that is unique within the shopping center and the use is not 
expected to negatively impact nearby residential uses.  Staff’s position is that the proposed use is 
compatible with the existing surrounding uses. 
 
RECOMMENDATION 
STAFF RECOMMENDS THAT the Planning Commission approve UP09-0005 subject to the 
attached Resolution.   
 
ATTACHMENTS:  A.  Resolution No. 09-020 

B. Project Plans 
C. Applicant Project Letter 
D. Parking Analysis 

 



ATTACHMENT A 

RESOLUTION NO. 09-020 
 

A RESOLUTION OF THE PLANNING COMMISSION OF THE CITY OF MILPITAS, 
CALIFORNIA, APPROVING CONDITIONAL USE PERMIT UP09-0005, TO ALLOW 

THE OPERATION OF A FROZEN YOGURT SHOP WITH OUTDOOR SEATING, 
LOCATED AT 489 E. CALAVERAS BLVD. 

 
WHEREAS, on March 16, 2009, an application was submitted by Cynthia Abad, 48932 

Tulare Drive, Fremont, CA 94539, to allow the operation of a frozen yogurt shop with outdoor 
seating.  The property is located within Town Center West (TC-W-S) Zoning district with APN 
(028-12-025); and 
 

WHEREAS, the Planning Division completed an environmental assessment for the 
project in accordance with the California Environmental Quality Act (CEQA), and recommends 
that the Planning Commission determine this project is categorically exempt per Section 15301, 
(Existing Facilities) of the California Environmental Quality Act (CEQA) Guidelines.   
 

WHEREAS, on April 22, 2009, the Planning Commission held a duly noticed public 
hearing on the subject application, and considered evidence presented by City staff, the 
applicant, and other interested parties. 
 

NOW THEREFORE, the Planning Commission of the City of Milpitas hereby finds, 
determines and resolves as follows: 

 
Section 1: The recitals set forth above are true and correct and incorporated herein by 

reference. 
 

Section 2: The project is categorically exempt per Section 15301, (Existing Facilities) of 
the California Environmental Quality Act (CEQA) Guidelines because the proposed use is 
located within an existing building and no new construction is proposed beyond the existing 
tenant space. 

Section 3: The proposed use, at the proposed location will not be detrimental or injurious 
to property or improvements in the vicinity nor to the public health, safety and general welfare in 
that in meets all requirements of the City’s Zoning Ordinance and General Plan.  The proposed 
yogurt shop will complement the existing grocery store, eateries and retail stores that are located 
in the shopping center.  The proposed use is located away from residential uses and is not 
expected to produce objectionable odors that may affect nearby residential use.  Adequate 
parking is provided for the proposed use as required by the Zoning Ordinance.  

  Section 4: The proposed use is consistent with the Milpitas General Plan in that it meets 
Implementing Policy 2.a-G-1, Maintain a land use program that balances Milpitas’ regional and 
local roles by providing for a highly amenable community environment and a thriving regional 
industrial center.  The proposed use offers a unique product to the shopping center and adds 
variety to the existing uses. 
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Section 5:  The proposed use is consistent with the Milpitas General Plan in that it meets 
Implementing Policy 2.a-I-3,  Encourage economic pursuits which will strengthen and promote 
development through stability and balance.  The proposed use will occupy a space that has been 
vacant for a while and will encourage patron activity in the area. 

Section 6:  The proposed use is consistent with the Milpitas Zoning Ordinance in that the 
proposed use meets all the requirements set forth by the Zoning Ordinance and adequate amount 
of parking is provided for the site.   
 

Section 7: The Planning Commission of the City of Milpitas hereby approves conditional 
use permit UP09-0005, frozen yogurt shop, subject to the above Findings, and Conditions of 
Approval attached hereto as Exhibit 1.   
 
PASSED AND ADOPTED at a regular meeting of the Planning Commission of the City of 
Milpitas on April 22, 2009. 
 

______________________________________ 
Chair 

 
TO WIT: 
 
I HEREBY CERTIFY that the following resolution was duly adopted at a regular meeting of 
the Planning Commission of the City of Milpitas on April 22, 2009, and carried by the following 
roll call vote:  
 
COMMISSIONER AYES NOES OTHER 
Cliff Williams    

Lawrence Ciardella    

Alexander Galang    

Sudhir Mandal    

Gurdev Sandhu    

Noella Tabladillo    

Aslam Ali    

Mark Tiernan    
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EXHIBIT 1 
 

CONDITIONS OF APPROVAL 
Frozen Yogurt Shop - Blush UP09-0005 

 

Planning Division 
1. The owner or designee shall develop the approved project in conformance with the 

approved plans approved by the Planning Commission on April 22, 2009, in accordance 
with these Conditions of Approval. 

 
2. Any deviation from the approved site plan, floor plans, or other approved submittal shall 

require that, prior to the issuance of building permits, the owner or designee shall submit 
modified plans and any other applicable materials as required by the City for review and 
obtain the approval of the Planning Director or Designee.  If the Planning Director or 
designee determines that the deviation is significant, the owner or designee shall be 
required to apply for review and obtain approval of the Planning Commission, in 
accordance with the Zoning Ordinance. 

 
3. Conditional Use Permit UP09-0005 shall become null and void if the project is not 

commenced within 18 months from the date of approval.   
 
4. Pursuant to Section 64.04-1, the owner or designee shall have the right to request an 

extension of 18 months if said request is made, filed and approved by the Planning 
Commission prior to expiration dates set forth herein. 

 
5. PJ ACCOUNT:  If at the time of application for business license issuance, there is a 

project job account balance due to the City for recover of review fees, review of permits 
will not be initiated until the balance is paid in full. 

 
6. SEATS:  27 indoor and four outdoor seats are permitted.  All outdoor furniture shall be 

stored inside the store during non-business hours.  Outdoor area shall be kept clean and 
orderly.  A four foot path shall be kept open at all times for pedestrian access along the 
walkway in front of the store. 
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Parking Analysis
Town Center Shopping Center

ATTACHMENT  D

Building Seats Square Footage Ratio Required
Required 
Parking

138 Cheese Steak

14 seats 
and 104 

s.f. 
counter 1,021

1/ 2.5 seats and 1/50 
s.f. counter

7
138 Vision Care 1,545 1/225 7
140 Cleaners 1,300 1/200 6
142 UPS Store 1,073 1/200 5
146 Nail Nook 1,031 1/200 5

148 Eric's Deli 112 2,447

100 seats at 1/3.5, 12 
seats at 1/3 plus 10%

35

523 Office - vacant 3,390 1/200 17
527 Planet Beach 1,485 1/200 7
531 Retail 1,080 1/200 5
535 Credit Union 2,084 1/180 11
539 Retail 826 1/200 4
543 Peet's Coffee 32 1,615 1/ 2.5 seats 13

547 Jamba Juice 9 1,233
1/ 2.5 seats and 1/50 

s.f. counter 7

555 Safeway store 55,884 279
Café inside 53 1/ 2.5 seats 13

573 KeyPoint Credit Union 3,747 1/180 21
581 Massage Envy 3,371 1/200 17

597 Comcast 2,513 1/200 12
599 Sushi Restaurant 53 2,182 1/3 seats plus 10% 19
601 Golf Store 2,000 1/200 10
603 Bank 3,997 1/180 22
607 Office 3,642 1/200 18

621 Staples 20,066 1/200 100

643 Giorgio's 189 6,489 1/3 seats plus 10% 69
645 Retail 2,871 1/200 14
647 Retail 1,400 1/200 7
649 Retail 1,420 1/200 7

Building 130 - Eric's Deli

Building 521 - Peet's

Building 551 - Safeway

Building 637 - Credit Union

Building 595 - Comcast

Building 621 - Staples

Building 637 - Giorgio's



Parking Analysis
Town Center Shopping Center

ATTACHMENT  D

Building Seats Square Footage Ratio Required
Required 
Parking

749 Retail 74,960 1/200 375

Big 5 8,320 1/200 41
Jenny Craig 2,669 1/200 13

Kelly Services 1,181 1/200 6

Red Lobster 262 1/3.5 seats 75

El Torito 352 1/3.5 seats 100

497 Office 1,826 1/200 9
495 Retail 943 1/200 4
493 Retail 1,812 1/200 9
491 Dental 1,553 1/225 5

489
Proposed: Blush 

Yogurt 31
1/ 2.5 seats and 1/50 

s.f. counter 16

481 New Tung Kee 160

116 seats at 1/3.5, 44 
seats at 1/3 plus 10%

52

Total Required 1442
Total Provided 1457

Surplus 15
*Shared parking agreement with all buildings listed
*This analysis conducted in April 2009

Building 749 - Mervyn's

Building 755 - Big 5

Building 503 - Red Lobster

Building 477 - El Torito

Building 479 - Tung Kee




