
  AGENDA ITEM: IX-1 

MILPITAS PLANNING COMMISSION 
AGENDA REPORT 

 

PUBLIC HEARING  Meeting Date: January 13, 2010 

 
APPLICATION: CONDITIONAL USE PERMIT NO. UP09-0041:   
 
APPLICATION  
SUMMARY: A request to operate a grocery with the sale of beer and wine 

within an existing 2,550 square foot tenant space. 
 

LOCATION: 110-112 Dempsey Road, Milpitas, CA 95035 (APN: 88-04-001) 

APPLICANT: Fiesta Market Corp., 110 Dempsey Road, Milpitas, CA 95035 

OWNER: MOK, Cheung-Kan and Pui-Sheung Trustee, 1742 Olivetree 
Drive, San Jose, CA 95131 

 
RECOMMENDATION: Staff recommends that the Planning Commission:  Adopt 

Resolution No. 10-002, approving the project subject to the 
conditions of approval. 

 
PROJECT DATA: 

General Plan/ 
Zoning Designation: Retail Sub-Center / Neighborhood Commercial (C1) 
 
Overlay: Site and Architectural Overlay District (-S) 

   
CEQA Determination: Categorically exempt from further environmental review pursuant 

to Section 15301 of the California Environmental Quality Act. 
  
PLANNER: Tiffany Brown 
 
PJ: 2610 
 
 
ATTACHMENTS:  A.  Resolution No. 10-002 
 B.   Site Plans 

C. Deli Menu  
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LOCATION MAP   
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BACKGROUND 
Previously occupying tenant space 110 Dempsey Road was Sai Gon Video and Pure Water store.  
On September 25, 2009, Humberto Brito submitted an application to operate a grocery market 
within the Fiesta Plaza shopping center.  This application is submitted pursuant to Municipal 
Code Title XI, Chapter 10, Section 5 for Commercial Zones Table 5.02-1 for Grocery Stores 
within 1,000 feet of residential and Section 57.04 for Conditional Use Permits.  
 
PROJECT DESCRIPTION 
The west side of Fiesta Plaza runs adjacent to Interstate 680 with neighborhood commercial to 
the north and east and residential to the south.  See the vicinity map on the previous page. The 
plaza is zoned neighborhood commercial with existing businesses such as Indian Cusine & 
Sweets, Deep Emporium, Los Reyes Mexican Food, Cheer-Liter Liquor Store, Hala Marks, a 
take out pizza place, and Hung Vong Billiard, and Club Bahia.  The project proposal does not 
include exterior changes to the existing building and/or the parking lot.   
 
Operational information 
The market proposes to sell grocery items such as produce, beer and wine, and some related 
retail items.  The market also includes a deli section with kitchen preparation area.  See 
Attachment C for a sample of the deli menu.  Hours of operation will be daily from 8:00 A.M. 
until 9:00 P.M.  According to the applicant, delivery trucks should arrive between 10:00A.M. 
and 4:00 P.M. and will no deliveries are expected between 10 PM and 7AM. Because of the 
proximity to residences, a condition of approval is added stipulating these times for deliveries.   
 
Parking 
The required amount of parking for the entire Plaza is based on the General Retail parking ratio 
of one parking space per every 200 square feet of tenant space.  This allows for each tenant to 
have designated parking at a one parking space per 200 square feet ratio.  The required parking 
for a grocery store or market is also one parking space per every 200 square feet of tenant space.  
In conclusion, the grocery store meets its required parking. 

ADOPTED PLANS AND ORDINANCES CONSISTENCY 

General Plan 
The table below outlines the project’s consistency with applicable General Plan Guiding 
Principles and Implementing Policies: 
 

Table 1  
General Plan Consistency 

 
Policy Consistency 

Finding 
2.a-I-3:  Encourage economic pursuits which will strengthen and promote 

development through stability and balance. 
Consistent.   

2.a-I-5:  Maintain policies that promote a strong economy which provides 
economic opportunities for all Milpitas residents within existing 
environmental, social fiscal and land use constraints.  

Consistent.   
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The new market will help strengthen the current shopping center by providing economic 
opportunities for Milpitas residents within existing environmental, social, fiscal, and land use 
constraints.   
 
Zoning Ordinance 
The Municipal Code Title XI, Chapter 10, Section 5 states that any grocery store or supermarket 
locating within 1,000 feet of residential requires a Conditional Use Permit.  The proposed market 
at the proposed location is within 1,000 feet from residential.  However, staff finds the project 
will not be detrimental or injurious to property or improvements in the vicinity nor to the public 
health, safety, and general welfare and is consistent with the purpose and intent of the General 
Plan and Zoning Ordinance.   
 
ENVIRONMENTAL REVIEW 
The Planning Division conducted an initial environmental assessment of the project in 
accordance with the California Environmental Quality Act (CEQA).  Staff determined that the 
project is categorically exempt from further environmental review pursuant to Section 15301, 
Existing Facilities because the project is a negligible expansion beyond the existing use.  
 
PUBLIC COMMENT/OUTREACH 
Staff publicly noticed the application in accordance with City and State law.  As of the time of 
writing this report, there have been no inquiries from the public. 
 
CONCLUSION 
The proposed market locating within the shopping center is consistent with the purpose and 
intent of the General Plan and meets the required findings for a Conditional Use Permit within 
the Neighborhood Commercial Zoning District.   
 
RECOMMENDATION 
STAFF RECOMMENDS THAT the Planning Commission approve Conditional Use Permit 
No. UP09-0041, subject to the attached Resolution and Conditions of Approval. 
 
Attachments: 

A. Resolution No. 10-002 
B. Site Plans 
C. Deli Menu 

 
 
 
 
 



ATTACHMENT A. 

RESOLUTION NO. 10-002 
 

A RESOLUTION OF THE PLANNING COMMISSION OF THE CITY OF MILPITAS, 
CALIFORNIA, APPROVING CONDITIONAL USE PERMIT NO. UP09-0041 FOR THE 
REQUEST TO OPERATE A NEW GROCERY STORE WITHIN THE FIESTA PLAZA 

AT 110 – 112 DEMPSEY ROAD, MILPITAS, CA 95035. 
 

WHEREAS, on September 25, 2009, an application was submitted by Humberto Brito, 
110 Dempsey Road, Milpitas, CA, 95035, to operate a grocery store within an existing 2,550 
square foot tenant space that includes the sale of beer and wine at 110 – 112 Dempsey Road.  
The property is located within the Neighborhood Commercial District (APN: 88-04-001); and 
 

WHEREAS, the Planning Division completed an environmental assessment for the 
project in accordance with the California Environmental Quality Act (CEQA), and recommends 
that the Planning Commission determine this project is categorically exempt from further 
environmental review. 

 
WHEREAS, on January 13, 2010, the Planning Commission held a duly noticed public 

hearing on the subject application, and considered evidence presented by City staff, the 
applicant, and other interested parties. 
 

NOW THEREFORE, the Planning Commission of the City of Milpitas hereby finds, 
determines and resolves as follows: 

 
Section 1: The recitals set forth above are true and correct and incorporated herein by 

reference. 
 
Section 2: The Planning Division conducted an initial environmental assessment of the 

project in accordance with the California Environmental Quality Act (CEQA).  Staff determined 
that the project is categorically exempt from further environmental review pursuant to Section 
15301, Existing Facilities, in that the project involves only minor interior changes to an existing 
neighborhood commercial structure and a negligible expansion of the existing use. 

  consistent with the General Plan Implementing Policies 2.a-I-3 and 2.a-I-5 in that the 
market will help strengthen the current shopping center by providing economic opportunities for 
all Milpitas residents within existing environmental, social, fiscal, and land use constraints. 

 
Section 4: The proposed market is consistent with the Zoning Ordinance, Municipal 

Code Title XI, Chapter 10, Section 5 in that any grocery store or supermarket locating within 
1,000 feet of residential requires a Conditional Use Permit and the market at the proposed 
location will not be detrimental or injurious to property or improvements in the vicinity nor to 
the public health, safety, and general welfare and is consistent with the purpose and intent of the 
General Plan and Zoning Ordinance.   

 
Section 5: The Planning Commission of the City of Milpitas hereby approves 

Conditional Use Permit No. UP09-0041, Fiesta Market, subject to the above Findings, and 
Conditions of Approval attached hereto as Exhibit 1.   
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PASSED AND ADOPTED at a regular meeting of the Planning Commission of the City of 
Milpitas on January 13, 2010. 
 

 
Chair 

 
TO WIT: 
 
I HEREBY CERTIFY that the following resolution was duly adopted at a regular meeting of 
the Planning Commission of the City of Milpitas on January 13, 2010, and carried by the 
following roll call vote:  
 

COMMISSIONER AYES NOES ABSENT ABSTAIN 

Cliff Williams     

Lawrence Ciardella     

Sudhir Mandal     

Gurdev Sandhu     

Steve Tao     

Noella Tabladillo     

Mark Tiernan     

Erik Larsen     
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EXHIBIT 1 
 

CONDITIONS OF APPROVAL 
CONDITIONAL USE PERMIT NO. UP09-0041 

A request to operate a grocery with the sale of beer and wine within an existing 2,550 square foot 
tenant space at 110-112 Dempsey Road (APN: 88-04-001) 

 
General Conditions 
 
1. The owner or designee shall develop the approved project in conformance with the plans 

approved by the Planning Commission on January 13, 2010, in accordance with these 
Conditions of Approval. (P) 

 
 Any deviation from the approved site plan, floor plans, elevations, materials (cookware), or 

other approved submittal shall require that, prior to the issuance of building permits, the 
owner or designee shall submit modified plans and any other applicable materials as required 
by the City for review and obtain the approval of the Planning Director or Designee.  If the 
Planning Director or designee determines that the deviation is significant, the owner or 
designee shall be required to apply for review and obtain approval of the Planning 
Commission, in accordance with the Zoning Ordinance. 
 

2. Conditional Use Permit No. UP09-0041 shall become null and void if the project is not 
commenced within 18 months from the date of approval.  Pursuant to Section 64.06(2) of the 
Zoning Ordinance of the City of Milpitas. If the project requires the issuance of a building 
permit, the project shall be deemed to have commenced when the date of the building permit 
is issued and/or a foundation is completed, if a foundation is a part of the project. If the 
project does not require the issuance of a building permit, the project shall be deemed to have 
commenced when dedication of any land or easement is required or complies with all legal 
requirements necessary to commence the use, or obtains an occupancy permit, whichever is 
sooner. 

 
 Pursuant to Section 64.06(1), the owner or designee shall have the right to request an 

extension of UP09-0041 if said request is made, filed and approved by the Planning 
Commission prior to expiration dates set forth herein.   
 

3.   Due to the close proximity to residential, delivery trucks should arrive between 10:00A.M. 
and 4:00 P.M. and shall not deliver between 10:00 P.M. and 7:00 A.M. (P) 

 
4. Prior to the issuance of building permits, the owner or designee shall include within the four 

first pages of the working drawings for a plan check, a list of all conditions of approval 
imposed by the final approval of the project. (P) 

 
(P) = Planning 
(B) = Building 
(E) = Engineering 
(F) = Fire Prevention  



ATTACHMENT B.
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