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Overlay:

Related Permits:

CEQA Determination:

PLANNER:

PJ:

ATTACHMENTS:

CONDITIONAL USE PERMIT AMENDMET NO. UA09-
0004

A request to expand the existing restaurant at 78 Dempsey Road by
assuming the adjacent tenant suite of approximately 2,100 square
feet.

78 Dempsey Road (APN: 088-04-001)
Maria Zavala, 78 Dempsey Road, Milpitas, CA 95035
Joseph Levng, P.O. Box 36033, Milpitas, CA 95035

Staff recommends that the Planning Commission: Adopt
Resolution No. 10-005, subject to the conditions of approval.

Retail Sub-Center / Neighborhood Commercial (C1)
Site and Architectural Overlay District (-S).

Use Permit No. UP1132, Use Permit Amendment No. UA08-0010,
and Use Permit Amendment No. UA09-0004

Categorically exempt from further environmental review pursuant
to Section 15301, “Existing Facilities” of the California
Environmental Quality Act (CEQA) guidelines.

Tiffany Brown
2534

Resolution No. 10-005

Site Plans

Letter from the applicant

Past staff reports and meeting minutes

Signed Agreement Between Mosque and Restaurant
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BACKGROUND

On April 22, 1992 the Planning Commission approved a Conditional Use Permit (No. 1132) to
allow for a restaurant with live entertainment, dancing, a video gaming area with tables, and bar
counter with stools serving beer and wine to locate within the Fiesta Shopping Center at 78
Dempsey Road.

In July 2008, the Planning Commission approved a Conditional Use Permit Amendment (UP08-
0010) to allow seating on the dance floor and to allow for the service of a full range of alcoholic
beverages with 6 and 12 month reviews.

The six month review for UP08-0010 was presented to the Commission on January 28, 2009. At
that time, concerns over noise and compliance issues with the conditions of approval were raised
by neighboring tenants and residents. The Planning Commission approved a 60 day extension to
allow the owner time to address the issues raised.

On April 8, 2009, staff returned to the Planning Commission for the full compliance review and
found the restaurant to be in compliance with the conditions of approval and that no further
complaints from the public were introduced.

On June 24, 2009, staff presented the 12 month review to the Commission and a number of
emails received from patrons of the center and of the adjacent Masjid Mosque regarding
excessive noise from Club Bahia. The Planning Commission required another 12 month after
receiving the report.

Continued Monitoring

City staff has checked with the Department of Alcoholic Beverage Control (ABC) for any
violations of Club Bahia’s liquor license. The ABC responded that the restaurant has no history
of disciplinary actions concerning the liquor license and there are no active disciplinary actions
or violations. No additional complaints from the public have been registered since the last
review and the applicant and representatives from Masjid Mosque signed a mutual agreement
addressing the operational issues at the restaurant (Attachment E). Staff has continued to
monitor the establishment and has observed that the business is primarily as a bar and dance club
at night.

PROJECT DESCRIPTION

On June 29, 2009, Humberto Brito submitted an application requesting a conditional use permit
amendment to expand the existing restaurant into the neighboring tenant space at 78 Dempsey
Road. According to the Milpitas Zoning Ordinance Section 57, Conditional Uses Permitted, the
proposal requires a Conditional Use Permit Amendment with the approval of Planning
Commission.

The project site is within the Fiesta Plaza shopping center. The west side of the Plaza runs
adjacent to Interstate 680 with neighborhood commercial (C1) zoning to the north and east and
residential (R3) zoning to the south. See the vicinity map on the previous page. The plaza is
zoned neighborhood commercial with existing businesses such as Indian Cuisine & Sweets,
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Deep Emporium, Los Reyes Mexican Food, Cheer-Liter Liquor Store, Hala Marks, a take out
pizza place, and Hung Vong Billiard, Fiesta Market, and Club Bahia.

The existing restaurant is located within a 2,400 square foot tenant space The existing layout
includes a kitchen with work area, a storeroom, two restrooms, a dining room, a dance floor, and
a bar with counter area. The restaurant hours are Sunday through Thursday 10:00 A.M. — 10:00
P.M. and on Friday and Saturday 10:00 A.M. — 2:00A.M. The restaurant menu consists of
gorditas, quesadillas, tacos, and seafood.

The applicant proposes to expand the business into the neighboring tenant space adding 2,150
square feet, leaving the restaurant with a total of 4,550 square feet. The table below shows the
comparison in square feet of the floor plan since the restaurant was approved. Staff is
recommending that the applicant reduce the proposed amount of square feet for the Arcade /
Amusement Area, and add that square footage to the Dinning Area. Figures 1 -3 below show the
comparison between the existing restaurant floor plan and the proposed floor plan.

Table 1
Comparing Existing Floor Plan to Proposed Floor Plan
Use Permit Existing Proposed Floor Staff
No. 1132 Floor Plan Plan Recommendation
Dining Area (sq.ft.) 1,019 683 1,044 1,351
Length of Bar area 16’ 18’ 18’ Same
(ft)
Dance Floor Area 322 322 352 Same
(sq.ft.)
Arcade / Amusement 124 N/A 757 450
Area (sg.ft.) (video gaming (two pool table | (one pool table and
area) areas and band band area)
area)

Kitchen Area (sg.ft.) 384 384 499 Same
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Figure -1
Permit No. 1132
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Proposed Floor Plan

[ MLPITAS HALAL [
MARKET

Staff recommended
dinning area addition

Sound

The proposed expansion will result in Club Bahia and the mosque sharing an interior wall. One
of the more significant complaints from the representatives of the mosque was the impact of loud
music emanating from the restaurant. The applicant has agreed to enhance / construct the walls
and windows with sound reducing materials pursuant to the agreement between the two parties
(Attachment E). Staff is recommending the following conditions of approval given the
proximity of the proposed expansion space and the existing mosque:

e Live entertainment and amplified sound for the purpose of dancing and entertainment
shall only occur between the hours of 9:00 P.M. and 2:00 A.M. The restaurant shall keep
doors and windows closed during those hours amplified music is played. Any amplified
sound playing throughout the day shall be at a level not to disturb neighboring tenants.

e Prior to the issuance of any building permit for the expansion space, the applicant shall
submit an assessment performed by a professional acoustical engineer of the noise
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reduction measures agreed to pursuant to Attachment E for the walls and windows of the
restaurant.

Architecture

The building facade and style will remain the same, except that the applicant proposes to remove
the second tenant space main entry and replace it with a secondary egress door. This way the
restaurant will remain having one main entrance and an additional exit. The applicant also
proposes modifications to the existing parking lot by updating the parking spaces to meet current
Americans with Disabilities Act (ADA) requirements.

Parking
The project site includes two buildings with 11 tenant spaces and a total of 21,168 square feet,

and the parking lot contains 151 parking spaces. The required amount of parking for the existing
commercial property is 141 parking spaces, leaving the shopping center with a surplus of 10
parking spaces. See Table 2 below.

Table 2
Required Parking
Address / Use Use Permit No. Required Parking
74 Dempsey; Billiards UP595 15
90 Dempsey; Mosque UP1525 13
94 Dempsey,; Restaurant UP721 19
100 Dempsey; Restaurant UP883 11
106 Dempsey; Takeout Restaurant UP645 1
110 Dempsey; Fiesta Market UP09-0041 13
Other Commercial Stores N/A 34
78 Dempsey; Club Bahia UA09-0004 35
Table 3
Required Parking for UA09-0004
Restaurant Use Parking Ratio Parking Required
Dining Area 1 parking space per every 39 1,351sq.ft. / 39 = 35 spaces

square feet

35

Signage
Currently, the tenant has one sign for the restaurant, “Club Bahia”, and one sign over the

neighboring tenant space (expansion area) also for the restaurant. In addition, two logo signs are
located on the roof top above the existing tenant space and an A-Frame sign is placed along the
street frontage of Dempsey Road. Prior to building permit issuance, all signage must comply
with the Milpitas Municipal Code Sign Ordinance and obtain the proper building permits.



Conditional Use Permit Amendment No. UA09-0004 Page 8

PROJECT CONCERNS

Club Bahia does operate as a restaurant during the day and early evenings; however based on
staff observations, the business is operating primarily as a bar and dance club at night. Staff has
witnessed a portable ticket booth located outside the tenant space where an employee checks for
identification and on some nights collects a cover charge. There has also been a bouncer located
at the front door. These activities are typical of a night club and the underlying Neighborhood
Commercial zoning district does not allow nightclubs or bars.

The original 1992 approval allowed a restaurant with ancillary live entertainment, dancing, video
gaming area, and a bar area. This amendment, if approved will continue to maintain that the
establishment as a restaurant with ancillary entertainment uses as long as they are secondary to
the primary restaurant use. To ensure that business operates as a restaurant staff recommends the
following additional conditions of approval:

e A full food-service menu shall be available during all hours the business is open.
e Alcohol sales and service shall end at or before 1:00 AM.

e Patrons of all ages shall be allowed in the business and not be required to show
identification

e There shall be no entry fee or cover charge to enter the business at anytime and no booths
shall be placed outside the business.

e A stereo system may be maintained upon the premises; however, the music shall not be
audible outside the premises.

e Provide and maintain a security camera surveillance system to capture criminal activity
inside the establishment and in the parking lot, which shall be made available upon
request

e The owner shall post and maintain a professional quality sign facing the premises parking

lot that read as follows:

NO LOITERING

VIOLATORS SUBJECT TO ARREST

MMC V-16-4.01

MMC V-16-4.03
The signs shall be at least two feet square with two inch block lettering. The sign shall be
in English.
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ADOPTED PLANS AND ORDINANCES CONSISTENCY

General Plan
The table below outlines the project’s consistency with applicable General Plan Guiding
Principles and Implementing Policies:

Table 4
General Plan Consistency

Policy Consistency
Finding

2.a-1-3: Encourage economic pursuits which will strengthen and promote | Consistent.
development through stability and balance.

2.a-1-5: Maintain policies that promote a strong economy which provides | Consistent.
economic opportunities for all Milpitas residents within existing
environmental, social fiscal and land use constraints.

As a restaurant, the project is consistent with the General Plan in that a restaurant encourages
economic pursuits and maintains policies that promote opportunities for all Milpitas residents
within the existing environmental, social, fiscal and land use constraints.

Zoning Ordinance

The project proposal to expand an existing restaurant with ancillary activities is consistent with
the Milpitas Municipal Code Table 5.02-1, Commercial Zone Uses: Restaurants, which includes
the on-premise consumption of alcoholic beverages when found clearly incidental to the primary
food service. However a Bar and/or cocktail lounge including dancing and entertainment is not
permitted within the Neighborhood Commercial Zoning District per Milpitas Municipal Code
Table 5.02-1, Commercial Zone Uses as a primary use.

ENVIRONMENTAL REVIEW

The Planning Division conducted an initial environmental assessment of the project in
accordance with the California Environmental Quality Act (CEQA). Staff determined that the
project is categorically exempt from further environmental review pursuant to Section 15301,
“Existing Facilities” of the California Environmental Quality Act (CEQA) guidelines. The
project is a negligible expansion of an existing use.

PUBLIC COMMENT/OUTREACH
Staff publicly noticed the application in accordance with City and State law. As of the time of
writing this report, there have been no inquiries from the public.

CONCLUSION

This proposal to add additional floor area and seating at Club Bahia would not expand the
originally approved entertainment uses that should be secondary to the restaurant use. The
additional conditions recommended by staff, including the additional 6 and 12 month reviews,
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will help ensure that the business operates as a restaurant and not a night club. The project
request to expand the restaurant is consistent with the Milpitas General Plan and Zoning
Ordinance.

RECOMMENDATION

STAFF RECOMMENDS THAT the Planning Commission close the public hearing and
approve CONDITIONAL USE PERMIT AMENDMENT NO. UA09-0004, subject to the
attached Resolution and Conditions of Approval.

Attachments:

Resolution No. 10-005

Site Plans

Letter from the applicant

Past staff reports and meeting minutes

Signed Agreement Between Mosque and Restaurant

mooOwp



ATTACHMENT A.

RESOLUTION NO. 10-005

A RESOLUTION OF THE PLANNING COMMISSION OF THE CITY OF MILPITAS,
CALIFORNIA, APPROVING USE PERMIT AMENDMENT NO. UP09-0004,
RESTAURANT EXPANSION, TO EXPAND THE EXISTING RESTAURANT BY
ASSUMING THE ADJACENT TENANT SUITE OF APPROXIMATELY 2,100 SQUARE
FEET, LOCATED AT 78 DEMPSEY ROAD

WHEREAS, on June 29, 2009, an application was submitted by Humberto Brito, 78
Dempsey Road, Milpitas, CA 95035, to expand the existing restaurant into the neighboring
tenant space. The property is located within the Neighborhood Commercial Zoning District
(APN 088-04-001); and

WHEREAS, the Planning Division completed an environmental assessment for the
project in accordance with the California Environmental Quality Act (CEQA), and recommends
that the Planning Commission determine this project categorically exempt; and

WHEREAS, on January 27, 2010, the Planning Commission held a duly noticed public
hearing on the subject application, and considered evidence presented by City staff, the
applicant, and other interested parties.

NOW THEREFORE, the Planning Commission of the City of Milpitas hereby finds,
determines and resolves as follows:

Section 1: The recitals set forth above are true and correct and incorporated herein by
reference.

Section 2: The Planning Division conducted an initial environmental assessment of the
project in accordance with the California Environmental Quality Act (CEQA). Staff determined
that the project is categorically exempt from further environmental review pursuant to Section
15301, “Existing Facilities” of the California Environmental Quality Act (CEQA) guidelines
because the project is a negligible expansion beyond the existing use.

Section 3: the project is consistent with the General Plan Policies 2.a-1-3 and 2.a-1-5 in
that a restaurant encourages economic pursuits and maintains policies that promote opportunities
for all Milpitas residents within the existing environmental, social, fiscal and land use
constraints.

Section 4: The project proposal is consistent with the Zoning Ordinance in that the
expansion of an existing restaurant with ancillary activities such as the sale of alcoholic
beverages, live entertainment and dancing along with amusement devices is consistent with the
Milpitas Municipal Code Table 5.02-1, Commercial Zone Uses. The proposed project at the
proposed location will not be detrimental or injurious to property or improvements in the vicinity
nor to the public health, safety, and general welfare.
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Section 5: The Planning Commission of the City of Milpitas hereby approves
Conditional Use Permit Amendment No. UAQ09-0004, subject to the above Findings, and
Conditions of Approval attached hereto as Exhibit 1.

PASSED AND ADOPTED at a regular meeting of the Planning Commission of the City of
Milpitas on January 27, 2010.

Chair
TOWIT:
| HEREBY CERTIFY that the following resolution was duly adopted at a regular meeting of

the Planning Commission of the City of Milpitas on January 27, 2010, and carried by the
following roll call vote:

COMMISSIONER AYES | NOES | ABSENT | ABSTAIN

Cliff Williams

Lawrence Ciardella

Sudhir Mandal

Gurdev Sandhu

Steve Tao

Noella Tabladillo

Mark Tiernan

Erik Larsen
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EXHIBIT 1

CONDITIONS OF APPROVAL
CONDITIONAL USE PERMT NO. UA09-0004
A request to expand the existing restaurant with ancillary activities, such as live entertainment,
dancing and billiards by assuming the adjacent tenant suite of approximately 2,100 square feet.
78 Dempsey Road (APN: 088-04-001)

General Conditions

1. The owner or designee shall develop the approved project in conformance with the approved
plans and color and materials sample boards approved by the Planning Commission on
January 27, 2009, in accordance with these Conditions of Approval.

Any deviation from the approved site plan, floor plans, elevations, materials, colors,
landscape plan, or other approved submittal shall require that, prior to the issuance of
building permits, the owner or designee shall submit modified plans and any other applicable
materials as required by the City for review and obtain the approval of the Planning Director
or Designee. If the Planning Director or designee determines that the deviation is significant,
the owner or designee shall be required to apply for review and obtain approval of the
Planning Commission, in accordance with the Zoning Ordinance. (P)

UAO09-0004 shall become null and void if the project is not commenced within 18 months
from the date of approval. Pursuant to Section 64.06(2) of the Zoning Ordinance of the City
of Milpitas: If the project requires the issuance of a building permit, the project shall be
deemed to have commenced when the date of the building permit is issued and/or a
foundation is completed, if a foundation is a part of the project. If the project does not require
the issuance of a building permit, the project shall be deemed to have commenced when
dedication of any land or easement is required or complies with all legal requirements
necessary to commence the use, or obtains an occupancy permit, whichever is sooner.

a) These conditions of approval shall supersede the previous conditions of approval.

2. Pursuant to Section 64.06(1), the owner or designee shall have the right to request an
extension of UA09-0004 if said request is made, filed and approved by the Planning
Commission prior to expiration dates set forth herein. (P)

3. This Conditional Use Permit Amendment is for the expansion of a restaurant as a primary
use that includes on-site dining, takeout foods, on-site consumption of a full range of
alcoholic beverages, sale of cigarettes, dancing, live entertainment, amplified music, an
amusement / arcade area, and band area. The tenant space is 4,550 square feet with a
maximum dinning area of 1,351 square feet, amusement / arcade area (including band area)
of 450 square feet, and dancing area of 352 square feet. (P)
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10.

11.

12.

13.

14.

15.

Prior to the issuance of building permits, the owner or designee shall include within the four
first pages of the working drawings for a plan check, a list of all conditions of approval
imposed by the final approval of the project. (P)

Prior to building permit issuance, all signage must comply with the Milpitas Municipal Code
Sign Ordinance and obtain the proper building permits. (P)

The Site Plan A-1 showing the parking modifications will need to be updated to not lose
more than the required amount of parking spaces (see staff report) prior to building permit
issuance. (P)

Live entertainment and amplified sound for the purpose of dancing shall not go past
2:00A.M. The operator shall be responsible for ensuring that all doors and windows remain
closed during live entertainment or amplified sound performances. (P)

Prior to the issuance of any building permit for the expansion space, the applicant shall
submit an assessment performed by a professional acoustical engineer of the noise reduction
measures agreed to pursuant to Attachment E for the walls and windows of the restaurant.

(P)

A full food-service menu shall be available during all hours the business is open. (PD/ P)
Alcohol sales and service shall end at or before 1:00 AM. (PD/ P)

Patrons of all ages shall be allowed in the business and not be required to show identification.
(P/PD)

There shall be no entry fee or cover charge to enter the business at anytime and no booths
shall be placed outside the business. (P)

A stereo system may be maintained upon the premises; however, the music shall not be
audible outside the premises. (PD/P)

Provide and maintain a security camera surveillance system to capture criminal activity
inside the establishment and in the parking lot, which shall be made available upon request.
(PD)

The operator shall post and maintain a professional quality sign facing the premises parking
lot that read as follows:
NO LOITERING
VIOLATORS SUBJECT TO ARREST
MMC V-16-4.01
MMC V-16-4.03



Resolution No. 10-005 Page 5

The sign shall be at least two feet square with two inch block lettering. The sign shall be in
English. (PD)

17. After receiving a Certificate of Occupancy, the project is subject to a six, and 12-month
review by the Planning Commission. The reviews shall include a public hearing.

18. The operator shall be responsible for ensuring that all employees receive Responsible
Alcoholic Beverage Service’ training as offered through programs established by the
Alcoholic Beverage Control of the State of California. Evidence of such training and the
training records of all employees shall be maintained on-site during business hours, and made
available for inspection upon request. (P)

19. The operator shall be responsible to maintain the area in front and behind the tenant space
free and clear of debris and litter on a daily basis. (P)

(P) = Planning
(PD) = Police Department
(B) = Building

(E) = Engineering
(F) = Fire Prevention
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ATTACHMENT C.

MARIA ZAVALA DBA: CLUB BAHIA

78 Dempsey Rd.
Milpitas Ca. 95035
Phone (408) 942-3363

July 2, 2009

City of Milpitas.

To whom it may concern.

The purpose of this letter is to explain the reason of the amendment;

We found out that our current neighbor known as Gomez market inc. .

Will vacate the location at 84 Dempsey Rd. knowing that ,we would like to

Take over the space and expand our current business into the available space

Due to our need of space for storage and new games.

We would like to continue the same type of business (restaurant with live entertainment
and dancing)

And operate on basis daily from 10:00 am till 2:00 am With the addition of more space.
If you should have any questions please feel free to call me.

Sincerely,

Maria Zavala




bate:  April 22, 1992 L T e ftem No.

MILPITAS PLANN!RG : C_OMM_ISSION . AGENDA REPORT

Catagory: Public Hearing B w - Repont l?reparad By: Judd

Public Hearlng:  Yes: o4
Notices Malled On: 41092 Pub f 8 ,résied on:  47-92

TITLE:  USE PERMIT NO. 1132

Proposal Restaurant with Live Enianalnment. bancind. Baar“&‘ Wine
Location:  78S. Dempsey Road ' e S
RECOMMENDATION: ~ Approval with Conditions

Applicant: - Vinh Ngo & .ﬁlarf_T;an.‘404 Gamm‘qlt}r., Milpltas, CA _95‘0'35

property Owner: Josaph Leung, P. O, Box 25033, Miipitas, CA o036 0
Previous Actlon(s): - “S" Zone, Use i;armus S
Environmental Infor  Exempt -

General Plan Designation: Aotall Subeehiar

Present Zoaing: Nelghborheod Gomniall'clal‘ {C1-8)}

Existing Land Use:  Shopping Cente: E

Agenda SentTo:  Applicant & Owner e
Angalo Leber, 1073 Harlan pr., San Jose,

Altachments:  Plans o :
tatter from Applicant, dated 4-10-92
Lettar from Arga Rasidenls, dated 4-16-92

BEPORT:

The applicant is requesting approval 1o operals & rastaurant at 78 S. Dempsey Road. The
proposed restaurant would inclide the following amenities: on-site dining, lake-out foods, sale
of beer, wing and clgarettes, dancing, five entertainment {consisting of sing-along), and video
gamme lablas. According io the applicant, the menu would consist of sandwiches and microwave

The 2,400-square-fool lenant space {s proposed to contaln Kitichen and work areas, storercom,
restrooms, dining room, dance floor, video area, and counter with bar stools. The restaurant
would have 5¢ seats total. . ‘ TS R




. Aprit 22, 1982

USE PERMIT NO. 1132
. Page 2

Rastaurant with Live Ent., ‘Dlnclng, Beoor & Wine
78 §. Dempsey Road .. L :

Due to parking requirements and the proposed seating, this restaurant will require an allocation
of 11 additlonal excess on-site parking stalls, . Because the shopping canter maintains parking
facilities In excess of roquiremants, this afiocation can be made i the landlord so chooses. After
such an afiocation, parking at this site would silil remain in excess of that required (41 excess

stalls},

With respect 1o the video game tables, the zoning ordinance defines an arcade as an
establishment contalning 7 or. more mechanical or alectronic game type machines. The
submittad o0 pam wdicates 1) woch gamme Ebhes within s restaorant, The epplicant would
noeod 10 reduce the mumbar of fhene gurma tablas tn 6, A srenetnent i i Use Formit would’ be-
required to designate this establishment as an arcade, If the applicant dastres to malnlain 7 or

more gama tables. . ;

Staff has received one letier from area reskients in response fo the proposed project. The
rasidents express concerns regarding the dancing and live entertalnmen! aspecis of this
propased restaurant, and ask that the Commission restrict the Use Parmit o restaurant
operation, with beer/wine and take-out only. The Commission should also be aware of a
potential conflict between this proposal and a recent Use Permit approval for a daycare center
In the vicinlty of this restaurani slte {approximately 700 feet away on Dempsey Roadl. The
Pollce Department's Crime Pravention Unll has reviewed the applicant's plans and letter,
howsgver, and has no objections o tha application as proposed. el

BECOMMENDATION:
Close the public hearing. Approve Use Permit No. 1132 with the loEIowiﬁﬁ Flnd?ngs and Speciel
Conditlons: . EAAENE
EINRINGS: _
A restaurant with five enterlainment, dancing, beer and wing Is an appropriate use within this

retail canter, providing a service lo area residents and not causing detriment to adjacent land
uses., ot .

Special._Condltions;

1. The maximum dinlng room seatlng for this restaurant shall not exceed 59 seats, Including
the 9 bar stools. A sign measuring & minfmum of 1° by 1° shall be posted In a consplcuous
location near the restaurant front entrance stating this maximum sealing. (P)




USE PERMIT NO. 1132 S L CAprli 22, 1992
Restauranl with Live Ent., Dancing, Beer & Wine Lo Page 3
78 §. Dempsey Road : ‘ ; o EE

The dining reom portion of the restaurant shatl not exceed 885 square iée: (eiclusive of

dance fioor aran and take-out area) without further review and approval by the Planning

Commigsion In the form of a use Permil-Amandment, (T he submitted floor plan indicates

approximately 822 square feel proposed.} ’(P) _ e L

The appiicant shall not expand the dining roon area info the approved dance floor area.
Therstore, no seating shall be localed _wu_qy_; the designated dance floor area. (14}
The applicant shall not maintaln fnora than 6 ‘gam.e"iablas Within 1hi;.; establish.ment,
without Planning Commission review and approval o!_a_,Use Permit- m‘en‘d ent.”. (P}

FRRRERERY F

Sales of alcoholic beverages shall be‘!imit_ad t6 bri-sile' conéuéppﬂon. '(P) o

Tha maximum dining room seating approval of 59 seats is subject 1o the fandlord allocating
in writing 11 additional excess on-site parking stalls to this tenant. - This allocallon ;

statement shalt ba in the form of a letter 10 the Planning Division. ™

NOTES TO APPLICANT:

8) Portable fire extinguishers shall ba provided prior 1o bu[ldin;} final as per 1991 UFC
Standard 10-1. 1991 UFC Sectlon 19.505(3). (Fy oioayioe o Lo

b} Apphicant must submil a Sewer Needs Quésllonnalre and pay the related fee with the
bullding permit application. Contact the Engineerlng Ulilitles Section (408 942-2362) to
obtaln the lorm. (E) IR R .

¢) Tha Flood Insurance Rate Map (FIRM) Issued by the Federal Emergency Management Agency
(FEMA} undar the National Flood Insurance Program shows this site lo be In Flood Zong A
{food Insurance Is required). (E) I R S RIERECR N

d) U the existing services (water, gawer) ara not adequalely sizéd to sarve this additlonal
development, plans showing new services must be submitted and approved prior fo buflding
permit Issuance. (E) W e

e} Two water closets required in famale restroom, water closet and a urinal required in male
restzoom. At least one water closet and & urinal shall be handicapped-people accessible.

{B) ‘ ‘
f) Back exit haflway shall be 1-hour rated ‘with ‘go-min'ut‘e door, !aading'id dining area. (B}
g) Occupant load sign shall ba posted. (B) '

n) Obtain permit from Health Dapanmént prior to app!lca!lo'a" for bv_ﬂding parmil. (B}




8. Use Parmit 1132
Restaurant w/live
Entertalnment, Dancing
Beer & Wing

78 S, Dempsey Road
Vinh Ngo & Alan Tran

lo closa the P

M/S: Augusﬂna_{UngéA ‘ - Absent: 2 (Meri, Spencer)

Motion 1o approéve Use P ecurlty fraifer {motor home) for
the City's waler tanks corfStruction slte located at | herly terminus of

Gibraltar Court, as-submitied by staff, with Ihelr Findings antteng_Special Condition,
WS gus!ine!i_}ég'qr e : 0s: & Absent: 2 (Merl, S5

Chalrman Rush opened the Public Hearing and called for'a staff report.  Principal
Planner Reliford overviewed, noting thal the applicant was requesting approval lo
operate a restaurant with on-site dining, lake-out foeds, sale of beer, wing and
clgareties, dancing, live enteriainment and video game fables. Ha noted tha! staff was
recommending approval with Findings and six {6) Special Conditions, one of them
belng that no mera than sk (6) gama tables be allowed without Planning Commission

approval of an am ndment 10 the Usa Permit, ;

Commissloner Dixon asked about the family billards parior two doors down, If there
have been any reglstered complaints about it. Principal Planner Reliford answered
that thera have not. :Community Development Manager Smith added that complaints
would most ikely be registered with the Police Dapariment, and tha Police .
Depariment received a copy of this request and had mada no comment. Chairman .
Rush asked ¥ there was sti!l dancing and Iive entertainment a) Catamity Janes' down
the street, Commissionar Dixon answered that they still have live antertainment.
Vice-Chalr Unper asked whal type of games would go In there. Principal Planner
Reliford replied that he envisioned video games ke "Pac Man® and *Star Wars™,
things ke that, He asked if the applicant was in the audience. There was no -
response. Mr. Unger noted that we need fo be very specific, polnting cut thal there
are some véry noisy lype games with simulated guns, eis., at San Jose State

University, and thal the lerm "game tables” Is very broad. He said he would iike to
take out "game fables® and make it specifically "video games”, bacause otherwise it Is
far 100 broad. The other Commissioners agraed. S S

Principal Planner Rafiford noted that the Commission should be reminded about the
the day care cenler which was recently approved, which Is about 700 feet away.
Commissioner Dixon asked the hours of operation for the restavrant. Mr. Reliford
responded that he didn't know. Chairman Rush suggesied that they continue this
matter, and the Public Hearlng, so the applicant could be present te answer .
questions, ‘

Motian fo continue the Public Heaﬁhg 6.#' Use Peri*nfi No. 1132, uniil the Planning
Commission meeling of May 13, 1992, 50 the applicant could be praser! {o answer
questions. R : _ L

M/S:  Rush/Unger | _
Chairman Rush asked if there was ariyone In the audience who would Tike 1o address
the Commission concerning Use Permit No. 1132 belore they continue the public
hearing. There was na response, Chairman Rush called for the question. -

CUAyes:5 0 Absent: 2 (Merl Spencer}

PLANNING COMMISSION MINUTES .
CAPRIL 22, 1992




Data: MAY 13, 1862 R ‘ o Itam No.

MILPITAS PLANNING _COMM!_SSiON AGENDA REPORT

Catagory: Public Hearng ' j | -Repoﬂ Prapared By:  Oterl

public Heardng:  Yes: L XX_. Noi

Notices Malled On:  4-10-92 Pubﬂshéd On:  4-8-92 | Posted On:  4-7-92

TITLE: USE PERMIT NO. 1132 (Conl_’d.)
Proposal Bes!auram with Liva Em.erta!nman_!. Dancing, Beer & Wina
Location; 78 S. Dampsey Road 7 i '
RECOMMENDATION: Approval wiih Comzit;_o_ns
Applicant! Vinh Ngo & Alan Tran, 404 Gemma Dr., Miipitas, CA 95035
broporty Owner:  Cheung-Kan &'_Pplﬁghéﬁng'mék. P.0. Box §94.fi§ﬁi§uas. CA 95035
Previous Action{s):  “S" Zona, Use !_’erm'ils, Zone Change 7 -
Environmeﬁ;al nfo:  Exempl S S
General Plan Designation:  Retall Su.b—Came_r .
Present Zoning: *Neighborhood Gommercié!‘r_ {C1-5).
Existing Land Use: Shopping Center ‘ R o
Agenda Sent Tt Applicant & Cﬁnér': ' ' S
Angelo Leber, 1073 Hartan Dr., San Joss, CA 95129
Josaph Leung, P.O. Box 36033, Milpi_tas, CA 95036
Attachments: Plans o (. o S

Letter from Applicant, dated April 10,82
Leter from Area Residents, dated Aprii 15,'92

BEPQRT:

This application was continued from the April 22nd Commission meeling due to the applicant's
ahsenca, The public hearing was left open. - L

The applicant is requesting approval 1o operate & rostaurant at 78 8. Dempsey Road. The
propased restaurant would include the followlng armnanities: on-site dining, lake-out foods, sale
of baer and wing, dancing and live entertalnment {consisting of sing-atong). The facility will
also contaln 6 video game tables. 7L T




PAGE 2
p.C. ARS
MAY 13, 1882

USE PERMIT NO. 1132

CONTR.:

The applicant has revised tha floor plan since the last meating. The new floor plan shows seating
for 44 In addhion to 8 bar stools, but due to the size of the establishment It can accommodate up
lo 68 seats. The only axterior changs would ta tha finting of tha front windows. The applicant
has Indicated that they would be open 7 days a week from 11:00 am o 12 midnight.

Due o parking requirements and seating this rastaurant, at the size shown (926 8q. F\. dining
area wiil apcommodate 68 seats), would only require &n allocation of 13 additional parking
stafls. Becausa the shopplag center has axcess parking this alloeation can be made, if the
tardiord dasires to do 50. They would then need to provide wrillan documaeniation for the parking
aliccation. After such an atlocation thera would stil ba 39 exira spaces. Without the exira
parking allocation the rastaurant must be raduced In slze (pef Commission policy) 10 coniain
only 19 seats and the dining area be no targar than 285 Sq. . The dining area woutd then be
smaller than the dance floof. Gt v T R

The Police Department's Crima Prevention Unit has reviewed the applicant’s plans and leiter
and hag no objections to the proposed use. S e ; ‘

Close the public hearing. Approve Use P‘e{ { No. 1132 with the following Findings and Spaclal

Conditiens:

EINDINGS: . _ .
A restaurant with five entertainment and dancing, beer and wine sales and an arcade, al this
location in-the shopplng center, is found to be an appropriate use which would provide 2 service

10 residents and not 1o ba detfimental fo the adjacen! businasses In the area since there already
oxlst similar uses 1n this cenler and_gha Immediate area. | - o

special Condilions: |

The maximum dining room seating for this restaurant shall not excend 68 seals: this
figura includes the 8 bar stools and the & viden game machines. A sign shall be posted

In close proximity to the trant entrance Indicaling tha maximum seating capacity
established by this Use Permit, The astablishmeant of any seating over the maximum shall
be grounds for revocation of this Use Permit. " APy

Prior to the issuance of a bullding permit fdr any lenéﬁl jmprovements at this site, the
proparty owner must submit a letter 10 the Planning Division assigning 13 extra spaces o
this use. {P) e T T . ’




PAGE 3
P.C. ARS -
MAY 13 1892

USE PERMIT NO. 1132

Portable fire extingulshers shail 'be'p;m}lded prier to bullding final as per 1991 UFC
Standard 10-1. 1991 UFC Seclion 10,508{a). . (F) .0 .

The Flood Insurarice Rate Map {FIRM) lssued by the Federal Emergency Managemani
Agancy (FEMA) under the National Flood Insurance Program shows this sile to be in Flood
Zona A (ficod Insurance s required). (E) Tl e .

If the existing services {water, sawer) are not adaquately slzed 1o serva this addiiional
development, plans showing new services must be submitted and approved prior lo
bullding permit issuance. (E) i T CoLE

At least one water closel required In each restroom, and a urinal shall be handicap people
aceessible, including privacy compartments, (B) )

Back exi! haliway shall be 1~hpl_.1r ratgd‘wizh_zq-minuta door, isading 1o.d'ining area. {B)

Obtain permit from Health Depénméni priof 'to a;ﬁpﬂcation,br building permit. (B)

Provide occupant load sign when occupancy load exceed 50. (B) Ses spechal condition
no. 1. : P




2..U. P. 1122 (Cont'd)
Restaurant w/live
Entertainment, Dancing,
Beooer & Wing;

78 S. Dempsey Road
“Vinh Ngo & Alan Tran

Chairmnan Rush noted that Use Permit No. 1132 was continuad from the April 22nd
Planning Commission meeting and that the Pulic Hearing was kept open, and called for
a staff repont. Principal Plannar Reliford overviewed, noting that the Commission
had expressed several concerns with this application, such as the type and number of
games, and the type of enfentalnment which would be there, and that the applicant
was in the audience 10 any questions. Mr, Reliford siated that staff was

recommending approval, with the Findings and Special Conditions which were listed
In the aganda report, and poinled out that the Commission was given a memo fonight
gls:;ng !gree (3) add:imnal notes Irom tha Fire Department, which should also be
nclude :

Principat P!anner Remord also stated, for the record, that staff recetved a letter
dated Aprit 16, 1992, from a nearby residant, Bella C. Lin, expressing her concerns
about noise and trafflc on Dempsey Road, and the possible impact on the school
children, it dancing and live entertainment were allowed, Mr, Reliford pointed out,
however, that there is a commergial buudmg, whnch serves as-a bulfer, between the
res:dences and mis <=.*stablishmem.i o |

Commissioner C:espo asked if the restaufan! wou?d ba striping the parking spaces,
which were allocated o them by the property owner, with their name. Assoclate
Planner Oteri responded that they would not, &s that Is iflegal,

Commissioner Dixon asked who would 1ake care of linling the reslavrant’s front
windows. Principal Planner Re!u’ord answered that lha! wou!d be between me !assee
and the propefly owner - i : e

Commissrorser Augustme asked how many vldeo tables 1hey piannad 1o have. no!mg
that the applicant's letler states eight (8) bul the plans Indicate six {6). Principal
Planner Reliford responded that the zoning ordinance would allow no more than six
{6}, if that Is what the Commission recommends. Vice-Chairman Unger suggested
thal, if the Commissicn dees limit thig, ha thinks the word “arcade” should be taken
aut because an arcade is more than six (6), Stall agreed. ‘

Commissioner Dixon observed that the application siates that this Is a restaurant,
but it sounds Ike a hightclub. She asked if thera Is anything in the ordinance that
defines a nightclub.  Associate Planner Oterl responded that there is not. - Mrs, Dixon
asked about the hours of operation, and what kind of controf the City has if they go
past midnight. It was answered, "Nene®, Commissioner Dixon commanted, then, that
they would have to restrict their hours of operation. Vice-Chalr Unger staled,
following up on the same thought that this appaars to be more of an enterfainment
center than a restau:am. seemg as how Ihey omy plan 1o serve sandwiches.

Commissioner Spencer asked i the Specsal Conditions the Commission received
lonight were in addition to the conditions in the agenda report. Principal Planner
Reliford answered that they were, @ ./

Vice-Chair Unger asked staff if the Commission could approve this use, bul tagon it a
review alter slx months, Associate Planner Oteri responded that they could, and that
they have done this in the past for palm readers, ete.

PLANNING COMMISSION MINUTES
. MAY 13, 1992




Chairman Rush announced that this Is & Pubﬁd Haaring item and asked if there was
anyona In the audienca who would Hke 10 address the Commission concaming it
There was no tesponse. The Chairman invited the applicant forward.

Joseph Leung, stated that he was the property owner, and representative of Flasia
Shopping Plaza. vinh Ngo and Alan Tran, partners in the proposed establishment,
giated thelr names. Mr. Leung said that a condition for a 6-month raview would be
an extremme hardship, because of their investmant, and that the type of enterizinment
they would have would not be exolic dancing, it would be maore like a collea shop
atmosphere for peopie toh a drink, and sing songs. . i :

Commissioner Merl asked Mr. Leung if he was calling 1t a "coffaa-shop” type
almosphere, then why would they have peer and wina? Mr. Leung answered that
some people itke coflee and some people fike beef and wing, Commissloner Meri
asked him o expiain the financial hardship. Mr. Leung answered that the former
tenant was a bookstore, and the new tenan! would have lo make changes 10 the building
1o add a brand-new kilchen, Commissioner Merl explained that the intent of the six
month review is not for a revocatien of their usa permit, it s for a review, In case.
thera are any problems of complaints, so they can be addressed at that time. o

Cotnmissioner Augustine stated thal he has a great deal of trouble seelng this as &
restaurant, Hé asked the applicant i they would be preparing food. Mr, Leung - -
sesponded that they would have microwave foods. Mr. Augusiine asked staft it the -
lood is not prepared on site, i it stilt qualifies as & restaurant, - Associale Pianner .
Otert responded that the Buliding Code classifies L as a restaurant, Commissioner
Augustine asked if an establishment has 10 have food In order 10 get a beer and wine
licanse, Associate ¢l answered Ihal thers are minimurm regulations that
have to be mel, acCord Alcoholic Beverage Contral, and that packaged food Is
acceptable. Commissioner Augustina asked how many mechanical games they planto
have. Mr. Leung answered that they would stick 1o the six (6). :
Commissioner Dixon asked the reason for finting the windows. Mr. Leung answerad
that the number one reasen is energy conservation, and therg is also a fremendous
problem with the light from about 4:00 p.m-9;00 p.ab. Mrs. Dixon asked it any of
the ofher restaurants In that center, also facing the west, have tinted windows.

Mr. Leung answered that they do not, they use drapes of canvas-iype curtains 10
plock {he fight, and some pul up newspaper, Commissioner Dixon asked how dark the
tinfing would be and 1t anyone would be able 1o took Iinside, Mr. Mgo answared, *Most
likely not". Mrs, Dixon asked i the dance fioor area would be permanent. Mr, Ngo
answered that it would be used for special occasions, lika birthday celebrations.
Mrs. Dixon asked i it would be used for a banquet hall, for farge groups of people.
Mr. Ngo answered thal it would nol, they have a lmit for 60-70 peaple.
commissioner Merl observed that their slide profector sgemad to be in the middle of
the dance fioor, and asked what it would be used for. Mr. Ngo answered that it would
va used for sing-alongs. Commissioner Merl asked If thera would be 2 policy to
always have the doors closed during their hours of operation, oF did they plan 1o
leave them open in order 10 draw in cusiomers. Mr. Ngo answered that they would
keep the doors closed and would usa thelr sign for advertising.

PLANNING COMMISSION MINUTES
VT UMAY, 13,1992 0




i
Chairman Rush noted that this is 2 Pubtic Hearing and asked if there was anycna in
the audience who would like o address 1ha Commission concerning it. Thore was no
fesponse. Co 5 SR -

Motion to close the public Hearing en Use Peﬁnil No. 1132,
WS UngerMeri 0 o Ayest Al

Motlon lo approve Use Permil No. 1132 for a restaurant with jwve entertainment,
dancing, beer & wine, at 76 S. Dempsay Road, with stalf's Findings.and two
recommended Special Conditions, plus an additional Special Gendition (No. 3), that
the applicant come back o the Planning Commission, 6 montns after they open, for a
raview of their eperation, 1o make sure there are no ofhef problems wih adjacent
businessas of peighbars. R

WS Mérill}nger RSSO SR et Afes: Al

Associate Planner Otert asked, on the g-rnonth review, it the Commission wants it 1o

be a "Public Hearing™ or & "New Business” ltem. it was answerad, “New Business™
—. . N

a, Varance No. 485 “Trman BUsh holed hat e P ety WIS Rept open on Janance No. 4

tncrease Real Yard or a statl report. “Asseciata Planner Oterl oveniewed, noting that Bas flem

Coverage Beyond 30% W iaued from the April 8ih Planning Commission meeting. G

Requiremant, Reduction  City Attornay has reviewed this request, and has no oblections, and {

in Setback Between recommending approval, using the City Allorey’s memo as Findinga

Maln & Accessory Bldgs.. ooRE e D ,

& Encroachment into Chakeman Rush an aunced that this was 2 Public Hearing it «hd asked if there was

Side Yard w/BIdG. Addin anyone in the audience who would Tike lo address the Commission conceming it

1199 Park Willow Cl. There was no respo T i o : : :

Richard C. Harmon s

Commissioner Dixon éskéd if statf knows what ﬁiggered mTé varlance request, if
there was a complaint.’ Associate plarherQlen answerad that 2 tuilding inspector
discovered it e

Wotlon to approvei\larianca 0. i 5 Findings.
wiS: Crespoiter - "

4, U.P g76-Amend. Chairman Rush op £d the Public Hearing on Use Permit NoJ 7g-Amendment, and
Expansion of Restaurant noted that the appficant has tequested that this matter be continbed to the next
w/Storage Room meeting (May 27, 1992). Commissioner Dixon asked staf! if thahyse parmit
Swagat indian Cuisine number was, pecitically for this restavrant. Associate Planner Ote answered thal
68 S. Abel Streel it was nol,/Mrs. Dixon asked, if they weré looking at 1aking halt the biiding next 10
{Abel plaza) them, iLthat would require an amendment. Mr. Oteit answered that it would ooty ‘
Robert Yen because the use runs with the fand.  © e . ’
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Fiosta Shopping Flaza, P.0.Box 360333, Magitas, CA 96036

M. Bob Oterd

subject:  Use Pexmit Ho. 1132 e
- 98 $o. Dempsey Toad, Milpitas
May 13,1992 Planming Cmnmis_sian Age‘nda

(Gentlemen,

1 accordance with voﬁrfecuimﬁundaﬁan. we, the owmer of Fiesta Shopping
Tlaza and the subject propetty, assign 13 extra spacesto this permvt use.

We gppreciaste yout effort to &ssist-bﬁr ncv.v‘te‘n.mt 1o foltill the City's
requiremtmt {or its busness n }'iiipitas. Thaok youl

Yours sincerely,

Joseph Levmg
Owmet Bcprescntative ‘ :
Fiesta Shopping Plaza, Milpitas




DATE: May 13, 1992
T0: Planning Commission
FROM: Foiix J. Reliford

SUBJECT: Use Péffnlt No. 1132 - Restaurant with Live
Entertalnment, Dancing, Beer & Wine, at 78 S.
~ Dempsey Road (tem No. 2)

tba‘Applicant should be added to this

The applicant shall :‘pr‘ovide ona 2A10B
extinguisha;. : 8ec 40.505(a) UFC. . {F

The requiremaht’s fkdr a Hazar&oﬁs Materi:al's pérrhit shall be met
prior to the Fire Department final of Building Permit.

Sec. 80.103(b}, UFC (F). SRR :

A hood and duct fire extinguishing system shall be provided in /
accordance with the Mechanical Code for commercial-type food .~ .
heat-processing equipment that produces grease-laden vapors..
Sec. 10.5613 UFC. (F} -~ ~ . : T

Staff has spoken with the applicant’s representative to inform him
of these addod Notes, but as of this writing has been unable 10 reach
the applicant and/or property owner. :

FIR:m]

cc: Fire Department




AGENDA ITEM: 6

MILPITAS PLANNING COMMISSION

AGENDA REPORT

PUBLIC HEARING Meeting Date: July 9, 2008

APPLICATION: . Conditional Use Permit Amendment No. UA0(8-0010: Club Bahia

APPLICATION

SUMMARY: A request to amend a condition of approval to allow seating on the dance
floor during restaurant/dining hours and allow the service of a full range
of alcoholic beverages for the restaurant that currently serves beer and
wine, No additional changes to the operation or restaurant are requested.

LOCATION: 78 Dempsey Road (APN: 088-04-001)

APPLICANT: Maria De Jesus Zauala, 78 Dempsey Road, Milpitas CA 95035

OWNER: Joseph Levng, P.O. Box 36033, Milpitas, CA 95035

RECOMMENDATION:  Staff recommends that the Planning Commission:
1. Close the public hearing; and
2. Adopt Resolution No. 08-032 approving the project and

conditions of approval.

PROJECT DATA:

General Plan/

Zoning Designation: Retail Sub-Center / Neighborhood Commercial (C1)

Overlay District: “S” Zone District, for Architectural Review

Related Permits: Use Permit No. 1132

CEQA Determination: Categorically exempt from further environmental review pursuant to
Section 15301, “Existing Facilities” of the California Environmental
Quality Act (CEQA) guidelines.

PLANNER: Tiffany Kunsman
PJ. 2534

ATTACHMENTS: . Resolution No. 08-032/Findings/Conditions of Approval

A
B. Site Plans

C. Comments from Milpitas Police Department
D. Restaurant Menu

E. Conditional Use Permit No. 1132
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Conditional Use Permit Amendment No. UA08-6010: Club Bahia Page 3

BACKGROUND

On April 22, 1992 the Planning Commission approved a Use Permit for a restaurant with live
entertainment, dancing , and the service of beer and wine within the Fiesta Plaza Shopping Center. On
May 5, 2008, Maria De Jesus Zauala submitted an application to amend a previous condition of
approval and allow the service of a full range of alcoholic beverages. According to the Milpitas Zoning
Ordinance Section 57, Conditional Uses Permitted, the proposal requires a Conditional Use Permit
Amendment with the approval of Planning Commission.

PROJECT DESCRIPTION

The restaurant is located within a 2,400 square foot tenant space located next to Savors, Halal Market
and Gomez Market. The existing layout includes a kitchen with work area, a storeroom, two restrooms,
a dining room, a dance floor, and a bar with counter area. The office hours include Sunday through
Thursday 10:00 A.M. — 10:00 P.M. and on Friday and Saturday 10:00 A.M. — 2:00A.M. The restaurant
menu consisting of gorditas, quesadillas, tacos, seafood, etc and the service of beer and wine. The
restaurant is in compliance with the existing Conditional Use Permit approved in 1992,

The applicant would like to amend previously approved condition of approval number three to allow
dining seats on the dance floor area during the day and transition the tables off the dance floor during
live entertainment hours. Live entertainment and music for dancing will start at 9:00P.M. The
proposal does not include the request to allow for more dinning seats.

Condition of Approval #3
The applicant shall not expand the dining room area into the approved
dance floor area. Therefore, no seating shall be allocated within the
designated dance floor area.

The zoning for this site is Neighborhood Commercial (C1) and the surrounding zones are also
Neighborhood Commercial. A vicinity map of the subject site location is included on the previous

page.

Issues

Since 2001, several officer-initiated incidents at the 78 Dempsey Road address and parking lot have
been noted and include general patrol checks and pedestrian / vehicle stops. Before 2003, police had
three significant calls for service which included a vice activity, two for public disturbances, and one
narcotic’s violation, These activities occurred under different owners and while the restaurant was
named LyLy Café.

The current owner has occupied the space since January of 2007. The only calls of service to the police
department since then include five alarm calls and two disturbances where the owner reported juveniles
hanging out in the parking lot. The restaurant has also been a victim of an attempted burglary.

The police department conciudes given that there has only been a slight volume of calls for service for
this establishment under it’s current ownership, they anticipate the addition of hard liquor sales in
conjunction with the restaurant not to be a problem. (See attachment B)
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The police also recommended that the applicant install video/security cameras at the entrance, cash
register, and the safe area. And suggested that the business should be equipped with a monitored
burglar, robbery, and panic alarm. The applicant turned in a certificate providing proof of installation
for the alarm system and video surveillance installation.

The California Department of Alcoholic Beverages Control (ABC) was contacted to confirm that the
project site will not add to or create an over-concentrated area utilizing liquor licenses for the
sale/consumption of alcoholic beverages. ABC confirmed that this project site is not located within an
over-concentrated area and included that the Census tract (tract#5044.18) containing the project site is
allowed up to seven full range of alcoholic beverage licenses and currently has a total of five alcohol
licenses. The draft conditions of approval contained in the resolution include the relevant conditions
from the original conditional use permit. |

Since the restaurant plays amplified sound after 9:00P.M., Staff proposes a condition of approval to
limit hours of amplified sound and require that doors and windows are closed during periods when
amplified sounds 1s used.

ADOPTED PLANS AND ORDINANCES CONSISTENCY

General Plan
The table below outlines the project’s consxstency with applicable General Plan Guiding Principles and
Implementing Policies:
Iable2
General Plan Counsistency

2.a-I-3: Encourage economic pursuits which will strengthen and promote | Consistent.
development through stability and balance.

2.a-1-5: Maintain policies that promote a strong economy which provides | Consistent.
economic opportunities for all Milpitas residents within existing
environmental , social fiscal and land use constraints.

Zoning Ordinance

The proposal is consistent pursuant to Section 18.03-17: Restraints which include the on-premise
consumption of alcoholic beverages when found clearly incidental to the primary food service. The
sale of alcohol is in conjunction with the restaurant and no bar is considered with this application.

ENVIRONMENTAL REVIEW

The Planning Division conducted an initial environmental assessment of the project in accordance with
the California Environmental Quality Act (CEQA). Staff determined that the project is categorically
exempt from further environmental review pursuant to Section 15301, “Existing Facilities™ of the
California Environmental Quality Act (CEQA) guidelines.
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PUBLIC COMMENT/OUTREACH

Staff publicly noticed the application in accordance with City and State law. As of the time of writing
this report, there have been two inquiries from the public. The first inquiry is from a tenant within the
center in regards to loud music playing throughout the day and not just during entertainment hours.
The second was a message from a nearby residence and is opposed to the existing restaurant with
entertainment.

CONCLUSION

The restaurant with live entertainment as is, is consistent with the previously approved Conditional Use
Permit. The proposal as conditioned would operate as a restaurant and entertainment service. Since the
application does not include the addition of a bar or adding more seats than what was previously
approved, placing seats on the dance floor and the addition of a full range of alcoholic beverages is
incidental to the primary restaurant use. Allowing Club Bahia to serve a full range of alcoholic
beverages will not present a significant impact in public health or safety because the restaurant already
serves beer and wine; the restaurant will not play live entertainment/amplified music for the purpose of
dancing until 9:00P.M. to be courteous to the neighboring tenants, and because the close proximity to
residence, Club Bahia will keep their doors c¢losed during entertainment hours to help keep the noise
level down to a non offensive level.

RECOMMENDATION

STAFF RECOMMENDS THAT the Planning Commission approve CONDITIONAL USE PERMIT
AMENDMENT NO. UA08-0010, Club Bahia, subject to the attached Resolution and Conditions of
Approval.

Attachments:

A. Resolution No. 08-032/Findings/Conditions of Approval
B. Site Plans

C.  Comments from Police Department

D. Restaurant Menu

E. Conditional Use Permit No. 1132

SAPLANNING DIVISIONIPLANNING COMMISSION\Staff Reports\StaffReport Template0N\StaffReportTemplate(7. doc



RESOLUTION NO. 08-032

A RESOLUTION OF THE PLANNING COMMISSION OF THE CITY OF MILPITAS,
CALIFORNIA, APPROVING CONDITIONAL USE PERMIT AMENDMENT NO.
UA08-0016, BLUB BAHIA, TO AMEND A CONDITION OF APPROVAL, MINOR

TENANT IMPROVEMENTS, AND ALLOW THE SERVICE OF A FULL RANGE OF

ALCOHOLIC BEVERAGES FOR THE RESTURANT THAT CURRENTLY SERVES

BEER AND WINE LOCATED AT 78 DEMPSEY ROAD.

WHEREAS, on May 5, 2008, an application was submitted by Maria De Jesus Zauala,
78 Dempsey Road, Milpitas, CA 95035, to amend a condition of approval to allow seating on
the dance floor during restaurant/dinning hours, minor tenant improvements for an interior patio
area, and allow the service of a full range of alcoholic beverages for the restaurant that currently

serves beer and wine. The property is located within the Neighborhood Commercial zoning
district (APN088-04-001); and

WHEREAS, the Planning Division completed an environmental assessment for the
project in accordance with the California Environmental Quality Act (CEQA), and recommends
that the Planning Commission determine this project categorically exempt from further
environmental review pursuant to Section 15301, “Existing Facilities.”

WHEREAS, on July 9, 2008, the Planning Commission held a duly noticed public
hearing on the subject application, and considered evidence presented by City staff, the
applicant, and other interested parties.

NOW THEREFORE, the Planning Commission of the City of Milpitas hereby finds,
determines and resolves as follows:

Section 1: The recitals set forth above are true and correct and incorporated
herein by reference.

Section 2: The project is categorically exempt from further environmental review
pursuant to Section 15301, “Existing Facilities

Section 3: The proposed use, at the proposed location will not be detrimental or injurious
to the property or improvements in the vicinity nor to the public health, safety, and
general welfare.

Section 4: The proposed use is consistent with the Milpitas General Plan because it is
ancillary to a restaurant, which promotes and encourages economic pursuits. (General
Plan, Implementation Policy, 2.a-1-3 and 2.1-1-5).

Section 5: The proposed use is consistent with the Milpitas Zoning Ordinance pursuant
to Title X1, Chapter 10, Section 18.03-17 (Neighborhood Commercial, Conditional Uses-
Restaurants, on-premise consumption of alcoholic beverages), and Section 57
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(Conditional Use Permitted by Commission) in that the proposed use is a conditionally
permitted use with the approval of the Planning Commission.

Section 6: The Planning Commission of the City of Milpitas hereby approves
Conditional Use Permit Amendment No. UA080010, Club Bahia, subject to the above Findings,
and Conditions of Approval attached hereto as Exhibit 1.

PASSED AND ADOPTED at a regular meeting of the Planning Commission of the City of
Milpitas on July 9, 2008 '

Chair
TO WIT:

I BEREBY CERTIFY that the following resolution was duly adopted at a regular meeting of
the Planning Commission of the City of Milpitas on July 9, 2008, and carried by the following
roll call vote:

COMMISSIONER AYES NOES OTHER
Cliff Williams

Gunawan Ali-Santosa

Lawrence Ciardella

Alexander Galang
Sudhir Mandal
Gurdev Sandhu
Noella Tabladillo
Aslam Ali
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EXHIBIT 1

CONDITIONS OF APPROVAL
CONDITIONAL USE PERMIT AMENDMENT NO. UA08-0010

General Conditions

1.

The owner or designee shall develop the approved project in conformance with the approved
plans approved by the Planning Commission on July 9, 2008, in accordance with these
Conditions of Approval.

.Any deviation from the approved site plan, floor plans, or other approved submittal shall

require that, prior to the issuance of building permits, the owner or designee shall submit
modified plans and any other applicable materials as required by the City for review and
obtain the approval of the Planning Director or Designee. If the Planning Director or
designee determines that the deviation is significant, the owner or designee shall be required
to apply for review and obtain approval of the Planning Commission, in accordance with the
Zoning Ordinance.

a) These conditions of approval shall supersede the previous conditions of approval.

. Conditional Use Permit Amendment No. UA08-0010 is for a restaurant as a primary use that

includes on-site dining, takeout foods, onsite consumption of a full range of alcoholic
beverages, sale of cigarettes, dancing, live entertainment, amplified music, and no more then
six video game tables. The tenant space is 2,400 square feet with a maximum of 59 seats
total. Hours of operation are Sundays through Thursdays, 10:00A.M. — 10:00P.M., Fridays
and Saturdays from 10:00A.M. — 2:00A.M.

. Conditional Use Permit Amendment No. TAO08-0010 shall become null and void if the

project is not commenced within 18 months from the date of approval. Pursuant to Section
64.04-2 of the Zoming Ordinance of the City of Milpitas, since the project requires the
issuance of a business license, the project shall not be deemed to have commenced until the
date of the business license is issued.

Pursuant to Section 64.04-1, the owner or designee shall have the right to request an
extension of UA08-0010 if said request is made, filed and approved by the Planning
Commission prior to expiration dates set forth herein.

Live entertainment and amplified sound for the purpose of dancing and entertainment shall
not play until 9:00 P.M. and not go passed 2:00A.M. The restaurant shall keep doors and
windows closed during those hours amplified music is played. Any amplified sound playing
throughout the day shall be at a level not to disturb neighboring tenants.



APPROVED

PLANNING COMMISSION SUBCOMMITTEE MINUTES

L
ROLL CALL

1.  ADMINISTRATIVE
PERMIT NO. AD08-0008

2. SITE DEVELOPMENT
PERMIT AMENDMENT
NO, SA08-0015

3. MINOR  SITE
DEVELOPMENT
PERMIT AMENDMENT
NO. MA08-0002

1L
ADJOURNMENT

July 9, 2008
Present: Ali-Santosa and Williams
Absent: None
Staff: Ah Sing, Bejines and Hom

Cindy Hom, Assistant Planner, presented a request to hold a one day outdoor event for
the Popular Science’s Virtual Sports Tour to be held on July 18, 2008 between the hours
of 10:00 a.m. to 8:00 p.m. at the Great Mall parking lot area near Falcon Drive and Great
Mall Drive. Ms. Hom recommended the Commission approve the project subject to
special conditions of approval.

Chair Williams asked where the portable bathrooms will be located and Ms. Hom said
there will not be any.

Chair Williams requested that the applicant work with staff regarding restrooms.
Motion to approve Administrative Permit No. AD08-0008.

M/S: Williams/Ali-Santosa

AYES: 2

NOES: 0

Cindy Hom, Assistant Planner, presented a request for landscape modifications to the
approved landscaping plan to accommeodate installation of ground mounted photovoltaic
panels to be installed on the Humane Society of Silicon Valley animal facility site located
at 901 Ames Ave. Ms. Hom recommended approval subject to special conditions of
approval.

Motion to approve Site Development Permit Amendment No, SA08-0015.
M/S: Williams/Ali-Santosa

AYES: 2

NOES: 0

Cindy Hom, Assistant Planner, presented a request to renovate existing landscaping and
hardscape to achieve LEED standards on the Cisco campus located at 707 Tasman Ave.
Ms. Hom recommended approval sabject to special conditions of approval.

Motion to approve Minor Site Development Permit Amendment No. MAG8-0002.
M/S: Williams/Ali-Santosa

AYES: 2

NOES: 0

This meeting was adjourned at 6:30 p.m.



AGENDA ITEM: *6

MILPITAS PLANNING COMMISSION

AGENDA REPORT

PUBLIC HEARING Meeting Date: January 28, 2009

APPLICATION: Six Month Review for Conditional Use Permit Amendment No.
UA08-0010: Club Bahia

APPLICATION _

SUMMARY: Review the approval to allow seating on the dance floor during
restaurant/dining hours and to allow the service of a full range of
alcoholic beverages for the existing restaurant. '

LOCATION: 78 Dempsey Road (APN: 088-04-001)

APPLICANT: Maria De Jesus Zaunala, 78 Dempsey Road, Milpitas CA 95035

OWNER: | Joseph Levng, P.O. Box 36033, Milpitas, CA 95035

RECOMMENDATION:  Staff recommends that the Planning Commission:
1. Close the public hearing;
2. Note Receipt and File; and
3. Maintain six month reviews.

PROJECT DATA:

General Plan/

Zoning Designation: Retail Sub-Center / Neighborhood Commercial (C1)

Overlay District: Site and Architectural

Related Permits: Use Permit No. 1132

CEQA Determination: Categorically exempt from further environmental review pursuant to
Section 15301, “Existing Facilities” of the California Environmental
Quality Act (CEQA) guidelines. :

PLANNER: Tiffany Brown
PJ: 2534

ATTACHMENTS: A. Staff Report for UA08-0010 from July 9, 2008

B. Resolution No. 08-32 adopted July 9, 2008
C. Minutes from July 9, 2008 Planning Commission meeting
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BACKGROUND

On July 9, 2008 the Planning Commission approved a Conditional Use Permit Amendment No. UAOS-
0010, for Club Bahia to allow for seating on the dance floor area during restaurant/dining hours and to
allow the service of a full range of alcoholic beverages for the existing restaurant located within the
Fiesta Plaza Shopping Center.

Prior to approval of the project, the Commissioners required a six and 12 month review of the permit to
insure that there will be no issues with the new amendments. The condition reads as follows:

5. Six months and 12 months after issuance of the certificate of occupancy, the applicant must
return to the Planning Commission for a review on Conditional Use Permit Amendment No.
UA08-0010 to address any concerns that may have occurred. (PC)

ISSUES

For this review, staff has checked with the City of Police and Code Enforcement. To date, there has not
been an abnormal amount of service calls to the Police Department for the restaurant. Code
Enforcement had an issue with a Taco Truck parking in front of the store around the hours of 8:00p.m.
and 2:00a.m. The applicant did not know that they were not permitted to have the taco truck. Code
enforcement went out and talked to the owner about the taco truck. The owner immediately corrected
the problem and the issue was resolved on October 9, 2008.

PUBLIC COMMENT/OUTREACH
Staff publicly noticed the application in accordance with City and State law. As of the time of writing
this report, there have been no inquiries from the public.

CONCLUSION

During the last six months there have been some reported incidents. Staff is continuing to react and
resolve issues as they are reported. As stated in the conditions of approval for the Conditional Use
Permit, the next six month review would occur in July. Based on the reported issues, staff’s position is
to maintain the six month reviews.

STAFF RECOMMENDS THAT the Planning Commission note, receipt, and file the SIX MONTH
REVIEW FOR CONDITIONAL USE PERMIT AMENDMENT NO. UA08-0010, Club Bahia and
maintain the six month reviews. '

ATTACHMENTS:

A. Staff Report for UA08-0010 for July 9, 2008
B. Resolution No. 08-32 adopted July 9, 2008
C. Minutes from July 9, 2008

SAPLANNING DIVISIONIWLANNING COMMISSION\Staff Reports\StaffRepert TemplateG7\StaffReport Template07.doc
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V.
ANNOUNCEMENTS

APPROVED

PLANNING COMMISSION MINUTES

January 28, 2009

Chair Williams called the meeting to order at 7:09 P.M. and led the Pledge of
Allegiance.

Present: Aslam Ali, Larry Ciardella, Sudhir Mandal, Gurdev Sandhu,
Noella Tabladillo, and Cliff Williams
Absent: Alex Galang
Staff: Al Sing, Andrade, Barnhart, Brown, Gilli, Lindsay, Oliva, and Otake

Chair Williams invited members of the audience to address the Commission on any topic
not on the agenda, noting that no response is required from the staff or Commission, but
that the Commission may choose to agendize the matter for a future meeting.

Syed Mohsin, CAC Commission, announced the Fourth Annual Town Hall meeting
hosted by the Community Advisory Commission, Emergency Preparedness Commission,
and the City of Milpitas on Thursday, February S, 2009, at 7:00 p.m. in the Milpitas
Community Center Auditoriun.

Carmen Montano and Ha Phan, Library Commission, spoke about a fundraiser to
provide preschool literacy, summer reading programs, story times and puppet shows,
author visits and book discussion groups, music and craft programs, poetry stories and
movies. They are asking for donors who would like to have their names on plaques in the
library for those who donate.

Chair Williams called for approval of the minutes of the Planning Commission meeting
of January 14, 2009.

There were no changes to the minutes.
Motion to approve the minutes of January 14, 2009 as submitted.
M/S: Sandhu, Mandal

AYES: 6

NOES: 0

ABSENT: I (Alex Galang)
ABSTAIN: 0

Sheldon Ah Sing, Senior Planner, wanted to bring to the Commission’s attention that
staff has placed 3 memos on the dais for Items 1, 6, and 7.

APPROVED

Planning Commission Minutes
January 28, 2009

2




VI
CONFLICT
OF INTEREST

VIL
APPROVAL OF AGENDA

VIII.
CONSENT CALENDAR

Assistant City Attorney Bryan Otake asked if any member of the Commission has any
personal or financial conflict of inferest refated to any of the items on tonight’s agenda.
There were no Commissioners who identified a conflict of interest.

Chair Williams asked whether staff or the Commission have any changes to the agenda.
There were no changes to the agenda.

Motion to approve the agenda as submitted.

M/S: Sandhu, Mandal

AYES: 6

NOES: 0

ABSENT: 1 (Alex Galang)
ABSTAIN: 0

Chair Williams asked whether staff, the Commission, or anyone in the audience wish to
remove or add any items to the consent calendar.

Sheldon Ah Sing, Senior Planner, requested to change Item No. 5 recommendation to
close the public hearing, table the item, and staff will re-notice; change Item No. 6 to be
removed from the consent calendar and staff will give a presentation; and Item No. 7 to
continue the public hearing to February 11, 2009.

Chair Williams opened the public hearing on Item No. 5.
There were no speakers from the audience.,

Motion to close the public hearing on Item No. 5

M/S: Mandal, Ciardella

AYES: 6

NOES: ¢

ABSENT: 1 (Alex Galang)
ABSTAIN: ©

Motion to table Item 5 and staff will re-notice.
M/S: Mandal, Ciardella

AYES: 6

NOES: 0

ABSENT: 1 (Alex Galang)
ABSTAIN: 0

APPROVED

Planning Commission Minutes
January 28, 2009

3




*5 MAJOR TENTATIVE MAP NO. MT08-0002, CONDITIONAL USE PERMIT
NO. UP08-0046, DEVELOPMENT AGREEMENT, OWNER
PARTICIPATION AGREEMENT, AND ENVIRONMENTAL IMPACT
ASSESSMENT NO. EA08-0005: A request to subdivide a 24 acre site into nine (9)
parcels for condominium purposes, establish building setbacks, improve existing
roads, construction of a new local street, and create an urban plaza and public trail
along Penitencia Creek. The project contemplates the future development of 1,573
dwelling units through a 10% density bonus for affordable housing over the entire
project and an additional 25% transit density bonus on the properties zoned MXD2.
Commercial space totaling 92,757 square feet is also contemplated on three (3)
parcels within mixed use buildings. The project also includes a Development
Agreement and an Owner Participation Agreement requesting financial assistance
from the Redevelopment Agency. The project is located at the intersection of Great
Mall Parkway and McCandless Drive (1315 McCandless Drive) (APNs: 086-33-

092, 086-33-093, 086-33-094, 086-33-095, 086-33-098, 086-33-099, and 086-33-
101}, zoned a combination of Residential — Retail High Density Mixed Use and High
Density Transit Oriented Residential with Site and Architectural Overlay (MXD2-S
and R3-8). Applicant: Integral. Staff Contact: Sheldon S. Ah Sing (408) 586-3278.
PJ #3222, (Recommendation: Open the public hearing and continue the public
hearing to the February 11, 2009 meeting.)

Motion to continue the public hearing on Item No. 7 to February 11, 2009.
M/S: Mandal, Ciardella

AYES: 6

NOES: ¢

ABSENT: 1 {Alex Galang)
ABSTAIN: 0

*7 MAJOR TENTATIVE MAP NO. MT08-0001, SITE DEVELOPMENT
PERMIT NO. §Z67-0602, CONDITIONAL USE PERMIT NO. UP08-0045,
AND ENVIRONMENTAL EMPACT ASSESSMENT NO. EA08-0004: A
request to further develop an existing office campus by adding 424,814 square feet of
new office space in six, five story buildings and constructing an elevated parking
deck. When built out, the total square footage of the campus would be 1,415,814
square feet. Because of potential environmental impacts stemming from the project,
the project is subject to an Environmental Impact Report. The project also proposes
a modification to the existing Development Agreement for the site. The project is
located at 205 N. McCarthy Ranch Boulevard (APNs: 022-56-005 through 009),
zoned Industrial Park with Site and Architectural Overlay (MP-S). Applicant:
Equity Office. Staff Contact: Sheldon S. Ah Sing (408) 586-3278. PJ # 3223.
(Recommendation: Adopt Resolution No. 08-066 recommending approval of the
project, the first amendment of the Development Agreement and certification of the
project EIR, subject to conditions of approval )

APPROVED

Planning Commission Minutes
January 28, 2009
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IX.
PUBLIC HEARING

1. CONDITIONAL USE
- PERMIT NO. UP08-0048

Motion to remove [tem 6 from the consent calendar.
M/S: Williams, Mandal

AYES: 6

NOES: 0

ABSENT: 1 (Alex Galang)
ABSTAIN: 0

*6 SIX MONTH REVIEW FOR CONDITIONAL USE PERMIT AMENDMENT
NO. UA08-0010: Review of the approval which allows seating on the dance floor
during restaurant/dining hours and allows the service of a full range of alcoholic
beverages for the existing restaurant located at 78 Dempsey Road. The review
summarizes any complaints or issues raised by the public during the last six months
of operation for the restaurant. (APN: 088-04-001), zoned Neighborhood
Commercial with Site and Architectural Overlay (C1-S). Applicant: Maria De Jesus
Zauala. Staff Contact: Tiffany Brown (408) 586-3283. PJ # 2534.
(Recommendation: Note receipt and file; and continue until the next 6 month
review. }

Judi Gilli, Associate Planner, presented a request to operate a2 Tobacco Shop. The project
is located at 1307 Jacklin Rd. Ms. Gilli recommended to Adopt Resolution No. 09-008
recommending approval of the project to the City Council subject to conditions of
approval.

Commissioner Ali asked if there were any neighborhood meetings. Ms. Gilli stated there
were no meetings; notices were sent out to the surrounding neighborhoods.

Comimnissioner Tabladillo wanted to know the distance between the tutoring center and the
tobacco shop. Ms. Gilli said the tutoring center is at the other end of the complex.
Commissioner Tabladillo asked if the customers can smoke in the facility. Ms. Gilli said
no the facility is just for selling of retail tobacco.

Commissioner Ciardella asked if there will be video surveillance cameras. Ms. Gilli said
staff could add it as a condition.

Chair Williams asked about the traffic situation. Ms. Gilli stated that the complex has
about 93 parking spaces and it is at about 20% capacity; it has never been full from what
she has seen.

Vice-Chair Mandal asked if there are other facilities in Milpitas of the same type. Ms.
Gilli understands there are similar uses in Milpitas.

Charanjit Singh, 1462 Parkington Lane, Tracy, CA, owns a similar store in Stockton.
He has visited the other stores and noticed less amount of tobacco. His store would have
a greater volume of tobacco and many different varieties.

Commissioner Ciardella asked the applicant if he would be selling glass pipes and rolling
paper. Mr. Singh said yes he would be selling pipes and other accessories.
Commissioner Ciardella also asked Mr. Singh if he would be willing to put in video
surveillance cameras. Mr. Singh said yes he would.

Commissioner Tabladillo asked if be would be selling specialty cigars. Mr. Singh said he

" would be selling specialty cigars.

APPROVED

Planning Commission Minutes
January 28, 2009 )
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PUBLIC HEARING

AGENDA ITEM: *5

MILPITAS PLANNING COMMISSION

AGENDA REPORT

Meeting Date: April 8, 2009

OLD BUSINESS

APPLICATION: 60 Day Compliance Review for Conditional Use Permit Amendment
No. UA08-0010: Club Bahia

APPLICATION

SUMMARY: Review Planning Commission’s approval to allow seating on the dance
floor during restaurant/dining hours and to allow the service of a full
range of alcoholic beverages for the existing restaurant.

LOCATION: 78 Dempsey Road (APN: 088-04-001)

APPLICANT: Maria De Jesus Zauala, 78 Dempsey Road, Milpitas CA 95035

OWNER: Joseph Levng, P.O. Box 36033, Milpitas, CA 95035

RECOMMENDATION:  Staff recommends that the Planning Commission:
1. Close the public hearing, following public testimony; and
2. Note Receipt and File

PROJECT DATA:

General Plan/

Zoning Designation: Retail Sub-Center / Neighborhood Commercial (C1)

Overlay District: Site and Architectural Overlay (-S)

Related Permits: Use Permit No. 1132

CEQA Determination: Categorically exempt from further environmental review pursuant to
Section 15301, “Existing Facilities” of the California Environmental
Quality Act (CEQA) guidelines.

PLANNER: Tiffany Brown
PJ: 2534

ATTACHMENTS: - A. Planning Commission minutes from January 28, 2009

B. January 28, 2009 Staff Report
C. Memorandum on parking at Fiesta Plaza
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60-Day Compliance Review for UA08-0010: Club Bahia 3

BACKGROUND
On July 9, 2008 the Planning Commission adopted Resolution No. 08-XXX approving Conditional Use
Permit Amendment No. UA08-0010, for Club Bahia to allow for seating on the dance floor area during
restaurant/dining hours and to allow the service of a full range of alcoholic beverages for the existing
restaurant located within the Fiesta Plaza Shopping Center.

With the approval of the project, the Commission included two “reviews”. These reviews, as part of a
condition of approval are intended to ensure that the operational changes approved by the Comumission
would not be detrimental to surrounding uses. The condition of approval reads:

5. Six months and 12 months after issuance of the certificate of occupancy, the applicant must
return to the Planning Commission for a review on Conditional Use Permit Amendment No.
UA08-0010 to address any concerns that may have occurred. (PC)

On January 28, 2009 a public hearing was held for the initial six month review pursuant o the above
condition. During that meeting, staff summarized any complaints or issues raised by the public during
the last six months of operation for the restaurant. Because there were some complaints associated with
the restaurant, staff recommended having the Commission direct staff to return with a compliance
report within the next 60 days and that the item require a public hearing. The Commission concurred
with the recommendation and staff began the review for the 60-day compliance.

Under the Milpitas Municipal Code, the modification, suspension or revocation of any conditional use
permit or its conditions of approval requires notice, a public hearing, and a recommendation from the
Planning Commission to the City Council.

WITHIN THE PAST 60 DAYS

Issues

Planning staff coordinated with the Police Department on the issues received from the public regarding
Club Bahia. The Police Department aided Planning staff with the 60-day compliance review by
understanding the restaurant’s conditions of approval and conducting patrol checks to ensure the
restaurant was in compliance with the conditions.

The Police Department performed 25 patrol checks for Club Bahia. The patrol checks were conducted
during Friday, Saturday, and Sundays; hours ranging from 4:00 p.m. to 2:00a.m. There were no calls
for services during the 60-day period of review. However, there was one report taken on February 14,
2009 at 11:55p.m. by an officer that was on foot patrol at Club Bahia. The officer arrested a person for
public intoxication and took the person into custody. Planning Staff also went out to the site on March
27, 2009 at 10:00p.m. to check compliance with the conditions of approval for the restaurant. Staff
concurred with the police department in that the restaurant was in compliance with all conditions of
approval.

From January 28, 2009 to date, the city’s Code Enforcement Division has not received any calls or filed
complaints regarding the restaurant.
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PUBLIC COMMENT/OUTREACH
Staff publicly noticed the application. As of the time of writing this report, there have been no inquiries
from the public.

CONCLUSION , ,

The restavrant is in compliance with all the conditions of approval and has not received complaints
from the public. The next review for the restaurant will be six months from now pursuant to the
adopted Resolution and conditions of approval for the project.

STAFF RECOMMENDS THAT the Planning Commission note, receipt, and file the 60-day.
compliance review for Conditional Use Permit Amendment No. UA08-0010, Club Bahia.

ATTACHMENTS:

A. Planning Commission minutes from January 28, 2009
B. January 28, 2009 Staff Report

C. Memorandum on parking at Fiesta Plaza
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Chair Williams called the meeting to order at 7:00 P.M. and led the Pledge of
Allegiance.

Present: Aslam Ali, Alex Galang (7:01 pm), Sudhir Mandal, Gurdev Sandhu,
Mark Tiernan, and Chff Williams

Absent: Larry Ciardella and Noella Tabladillo

Staff: Ah Sing, Andrade, Armendariz, Brown, Gilli, Lindsay, Otake and

Reliford

Alternate Commissioner Mark Tiernan was seated as a member of the voting body.

There were no speakers in the audience.

Chair Williams called for approval of the minutes of the Planning Commission meeting
of March 25, 2009,

There were no changes to the minutes.

Motion to approve the minutes of March 25, 2009 as submitted.
M/S: Mandal, Sandhu

AYES: 6

NOES: 0

ABSENT: 2 (Larry Ciardella and Noella Tabladillo)
ABSTAIN: 0

Commissioner Sandhu announced the Sikh celebration on April 13, 2009. Chair
Williams stated he went to the new State of the Art Humane Society in Milpitas. He
stated it is a fantastic facility. The City is proud that the Humane Society selected
Milpitas to have their facility here.

Assistant City Attorney Bryan Otake asked if any member of the Commission has arny
personal or financial conflict of interest related to any of the items on tonight’s agenda.

There were no Commissioners who identified a conflict of interest.



VIL

APPROVAL OF AGENDA  Chair Williams asked whether staff or the Commission have any changes to the agenda.

VIIIL.
CONSENT CALENDAR

There were no changes to the agenda.
Motion to approve the agenda as submitted.
M/S: Mandal, Galang

AYES: 6

NOES: ¢

ABSENT: 2 (Larry Ciardella and Noella Tabladillo)
ABRSTAIN: 0

Chair Williams asked whether staff, the Commission, or anyone in the audience wish to
remove or add any items to the consent calendar.

There were no changes to the consent calendar.

Chair Williams opened the public hearing on [tem No. 4.
There were no speakers from the audience.

Motion to close the public hearing.

M/S: Mandal, Sandhu

AYES: 6

NOES: 0

ABSENT: 2 (Larry Ciardelia and Noella Tabladillo)
ABSTAIN: 0

Motion to Adopt Resolution No. 09-018 approving the project, subject to the conditions
of approval.

M/S: Mandal, Sandhu

AYES: 6

NOES: 0

ABSENT: 2 (Larry Ciardella and Noella Tabladillo
ABSTAIN: 0

*4 CONDITIONAL USE PERMIT NO. UP09-0001: A request to operate a martial
arts studio. The project is located at 106 South Park Victoria. (APN: 088-04-078),
zoned Neighborhood Commercial with Site and Architectural Overlay (C1-S). No
exterior changes to the site or building are proposed. Applicant: Tony Tran. Staff
Contact: Judie Gilli (408) 586-3280. PJ# 2572. (Recommendation: Adopt
Resolution No. 09-018 approving the project, subject to the conditions of
approval.)

APPROVED

Planning Commission Minutes
Aprit 8, 2009
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X.
OLD BUSINESS

IX.
PUBLIC HEARING

1. ZONING ORDINANCE
AMENDMENT NO. ZA09-
0001, CONVERSION OF
MOBILE HOME PARKS
TO OTHER USES

Chair Williams stated Item No. 5 was a 60-Day Review and not a public hearing.
Motion to Note, receipt and file the report.
M/S: Mandal, Sandhu

AYES: 6

NOES: 0

ABSENT: 2 (Larry Ciardella and Noella Tabladillo)
ABSTAIN: 0

*5 SIXTY-DAY COMPLIANCE REVIEW FOR CONDITIONAL USE PERMIT
AMENDMENT NO. UA08-0010: Review of the approval, which allows seating
on the dance floor during restaurant/dining hours and allows the service of a full
range of alcoholic beverages for the existing restaurant located at 78 Dempsey Road.
(APN: 088-04-001), zoned Neighborhood Commercial with Site and Architectural
Overlay (C1-S). Applicant: Maria De Jesus Zauala. Staff Contact: Tiffany Brown
(408) 586-3283. (Recommendation: Note, receipt and file the report)

Felix Reliford, Principal Housing Planner, presented a request to amend the City of
Milpitas Zoning Ordinance Title X1, Chapter 20 regarding the conversion of mobilehome
parks to other uses and Title XI, Chapter 10-64 establishing mobilehome park conversion
permit process. The section would affect existing mobilehome parks within the City.

The proposed changes would affect the requirements to convert, close or cease fo use
land as a mobilehome park. Mr. Reliford recommended adopting Resolution No. 09-017
recommending approval of the amendments to the City Council.

Mr. Reliford stated that State law no longer permits payment of a sef monetary amount
for relocation costs. The City can only require the mobilehome park owner to pay
reasonable costs as it relates to refocation for residents. Since 1992 Mobilehome Parks
have been govern by rent control adopted by the City Council. The City feels the
property owner should pay for all reasonable costs such as dismantling, packing, moving,
reassembling, rebuilding, unpacking, moving all personal property, skirting, tie downs,
meals, lodging, gas, while mobilehome is dismantled, moving and reassembling to
compensate the residents and making the transition as easy as possible for the residents.

Commissioner Ali asked if there is a cap, minimum or maximum, for refocating. Mr.
Reliford stated there is nothing in the law in regards fo minimum or maximum it only
speaks in terms of reasonable costs.

Vice-Chair Mandal asked how many residents are there that need to be moved at this
time. Mr. Reliford stated no one will be moving, all the City is doing is updating the
ordinance from 1988 to present.

Chair Williams opened the public hearing.
There were no speakers from the audience.

Motion to close the public hearing.

APPROVED

Planning Commission Minutes
Aprit 8, 2009

3




AGENDA ITEM: 2

MILPITAS PLANNING COMMISSION

AGENDA REPORT

PUBLIC HEARING Meeting Date: June 24, 2009

APPLICATION: Twelve Month Review for Conditional Use Permit Amendment No.
UA08-0010: Club Bahia

APPLICATION

SUMMARY: Review of the approval to allow seating on the dance floor during
restaurant/dining hours and to allow the service of a full range of
alcoholic beverages for the existing restaurant,

LOCATION: 78 Dempsey Road (APN: 088-04-001)

APPLICANT: Maria De Jesus Zauala, 78 Dempsey Road, Milpitas CA 95035

OWNER: Joseph Levng, P.O. Box 36033, Milpitas, CA 95035

RECOMMENDATION:  Staff recommends that the Planning Commission:
1. Close the public hearing;
2. Note Receipt and File

PROJECT DATA:

General Plan/ :

Zoning Designation: Retail Sub-Center / Neighborhood Commercial (C1)

Overlay District: Site and Architectural

Related Permits: Use Permit No. 1132

CEQA Determination: Categorically exempt from further environmental review pursuant to
Section 15301, “Existing Facilities” of the California Environmental
Quality Act (CEQA) guidelines.

PLANNER: Tiffany Brown
PJ: 2534

ATTACHMENTS: A. Planning Commission Meeting Minutes from April 8, 2009

B. Calls of Service Police Report
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Twelve Month Review for UA08-0010: Club Bahia 3

BACKGROUND ,

On July 9, 2008 the Planning Commission approved Conditional Use Permit Amendment No. UA0S-
0010, for Club Bahia to allow for seating on the dance floor area during restaurant/dining hours, where
previously no seating was permiited and to allow the service of a full range of alcoholic beverages for
the existing restaurant Jocated within the Fiesta Plaza Shopping Center.

Prior to the approval of the project, the Commission required a six and 12 month review of the permit
to ensure that there will be no issues with the new amendments. Staff presented the six month review
at the January 28, 2009 Planning Commission meeting and recommended the Commission required an
additional 60-day compliance review in order to ensure the operation of the restaurant is consistent with
the conditions of approval. Staff returned to the Planning Commission on April 8, 2009 and reported
that after the compliance review was complete, it was found that the restaurant is in compliance with all
the conditions of approval. Staff is now returning to the Planning Commission for the 12 month review
of this permit as originally required.

ISSUES

For this review, staff checked with the Police Department and Code Enforcement Division. Attached
to this report you will find the Calls for Service Police Report for Club Bahia. The Calls of Service
show that most services histed are protocol officer patrol checks normally performed during a shift.
There are three incidents listed showing that an officer witnessed a verbal argument on May 23™; the
Police responded to a false alarm on June 5™; and an officer cited a patron for urinating in the parking
lot on June 6™, To date, such calls do not constitute an abnormal amount of service calls to the Police
Department for a restaurant with entertainment services venue of this type. Milpitas Code Enforcement
has not received any calls or complaints regarding this venue.

PUBLIC COMMENT/OUTREACH
Staff publicly noticed the application in accordance with City and State law. As of the time of writing
this report, there have been no inquiries from the public.

CONCL.USION

During the last six months the amount of service calls for this type of service is considered normal and
the three incidents that occurred are considered minor. No complaints or issues have been reported
from the public and the restaurant is in compliance with all the conditions of approval.

STAFF RECOMMENDS THAT the Planning Commission close the public hearing and note, receipt,
and file the Twelve Month Review for Conditional Use Permit Amendment No. UA08-0010, Club
Bahia.

ATTACHMENTS:
A. Planning Commission Meeting Minutes from April 8, 2009
B. B. Calls of Service Police Report

SA\PLANNING DIVISIONIWPLANNING COMMISSION\Staff Reports\StaffReportTemplateOM\StaffReportTempiate07 doc
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Vice-Chair Mandal called the meeting to order at 7:00 P.M. and led the Pledge of
Allegiance.

Present: Larry Ciardella, Alex Galang, Sudhir Mandal, Gurdev Sandhu, Noella
Tabladillo, and Mark Tiernan
Absent: Aslam Al and Cliff Williams
Staff AhSing, Andrade, Brown, Gilli, Otake

Alternate Commissioner Mark Tiernan was seated as a2 member of the voting body.

Vice-Chair Mandal invited members of the audience to address the Commission on any
topic not on the agenda, noting that no response is required from the staff or
Commission, but that the Commission may choose to agendize the matter for a future
meeting.

There were no speakers from the audience.

Vice-Chair Mandal called for approval of the minutes of the Planning Commission
meeting of June 10, 2009.

There were no changes to the minutes.

Motion to approve the minutes of June 10, 2009 as submitted.
M/S: Tabladillo, Galang

AYES: 6

NOES: 0

ABSENT: 2 (Aslam Ali and Cliff Williams)

ABSTAIN: 0

Sheldon AhSing, Senior Planner announced that this was Judi Gilli’s last report to the
Planning Commission. Vice-Chair Mandal thanked Judi Gilli for all her help and
support.

Commissioner Tiernan stated he would not be at the July 22™ PC meeting.

Assistant City Attorney Bryan Otake asked if any member of the Commission has any
personal or financial conflict of interest related to any of the items on tonight’s agenda.
There were no Commissioners who identified a conflict of interest,

Vice-Chair Mandal asked whether staff or the Commission have any changes to the
agenda.

There were no changes to the agenda.

Motion to approve the agenda as submitted.

M/S: Tabladillo, Galang

AYES: 6

NOES: 0



VIII. CONSENT
CALENDAR

ABSENT: 2 (Aslam Ali and Cliff Williams)

ABSTAIN: 0

Vice-Chair Mandal asked whether staff, the Commission, or anybne in the aundience
wish to remove or add any items to the consent calendar. .

Conumnissioner Tabladillo requested that ftem No. 1 be placed on the Consent Calendar.
Motion to place Item No. 1 on the Consent Calendar.

M/S: Tabladillo, Sandhu

AYES: 6

NOES: 0

ABSENT: 2 (Aslam Ali and Cliff Williams)
ABSTAIN: 0

Motion to approve ltem No. 1 and Item No. 4 on the consent calendar.
M/S: Tiernan, Tabladillo N

AYES: 6 |

NOES: 0

ABSENT: 2 (Aslam Ali and CLiff Williams)

ABSTAIN: 0

Vice-Chair Mandal opened the public hearing on Item No. 1.

There were no speakers from the audience.

Motien to close the public hearing.

M/S: Tabladillo, Galang

AYES: 6

NOES: 0

ABSENT: 2 {Aslam Ali and Cliff Williams)
ABSTAIN: ¢

Motien to adopt Resolution 09-027 approving the project subject to conditions of
approval.

M/S: Ciardella, Sandhu

AYES: 6

NOES: 0

ABSENT: 2 {Aslam Ali and Cliff Williams)
ABSTAIN: 0

*]1 CONDITIONAL USE PERMIT NO. UP$9-0013: A request to allow four
temporary tract signs for the Town Center Villas project. The signs are located in
the vicinity of the Town Center Villas between N. Milpitas Blvd., E. Calaveras
Blvd. and N. Hillview Drive. Applcant; Marketshare Inc. Staff Contact: Judie

APPROVED

Planning Commission Minutes
June 24, 2009
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IX., PUBLIC HEARING

2. TWELVE MONTH
REVIEW FOR
CONDITIONAL USE
PERMIT AMENDMENT
NO. UA08-0010

Gilli {408) 586-3280. P] # 2587. (Recommendation: Adopt Resolution No. 09-027
approving the project subject to conditions of approval.)

Vice-Chair Mandal opened the public hearing on Item No. 4.

There were no speakers from the audience,

Motion to close the public hearing.
M/S: Tabladillo, Sandhu

AYES: 6

NOES: 0

ABSENT: 2 (Aslam Ali and Chiff Williams)
ABSTAIN: 0

Motion to table Iterm No. 4,
M/S: Tabladillo, Galang

AYES: 6

NOES: 0

ABSENT: 2 (Aslam Ali and CLiff Willtams)
ABSTAIN: 0

*4 CONDITIONAL USE PERMIT NO. UP08-0046, ENVIRONMENTAL
IMPACT ASSESSMENT NO. EA08-0605, SITE DEVELOPMENT PERMIT
NO. SZ07-0004, AND MAJOR TENTATIVE MAP NO, MT08-0002;
Integral/McCandless Mixed Use Project: New mixed use project containing 1,800
dwelling units (73.6/gross acre), 70,000 sq. ft. commercial focated at 1315
McCandless Dr. (APN: 086-33-092) Applicant: Glen Brown. Staff Contact:
Sheldon AhSing (408) 586-3278. P] # 3222. (Recommendation: Close the public
hearing and table the item.)

Tiffany Brown, Junior Planner, presented a review of the approval which allows seating
on the dance floor during restaurant/dining hours and allows the service of a full range
of alcoholic beverages for the existing restaurant Jocated at 78 Dempsey Road. Ms.
Brown stated that staff returned to the Commission on April 8, 2009 and reported that
after the compliance review was complete, it was found that the restaurant is in
compliance with all the conditions of approval. Ms. Brown recommended closing the
public hearing; note receipt and file.

Vice-Chair Mandal asked if the applicant was present. Ms. Brown stated the applicant
could not make it due to other commitments.

Commissioner Tabladillo asked what the Commission’s options were. Bryan Otake,
Assistant City Attorney, stated the Commission could either revoke, suspend, modify, or
sustain (tzke no action) of the Conditional Use Permit.

 Conunissioner Tiernan asked if there is any issue with the restaurant how would the

City know. Ms. Brown stated Code Enforcement would be called if there were any

issues or complaints.

APPROVED

Planning Commission Minutes
June 24, 2009
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3. TIME EXTENSION NO.
TE09-6002

Vice-Chair Mandal asked about the report of calls that were given to staff. Ms. Brown
stated that these were normal service calls. Commissioner Tabladillo asked where the
calls came from. Ms. Brown stated the Police Department does normali patrolling of the
restaurant and area.

Commissioner Tabladillo asked staff if the Commission opted to do another 12 month
review is that possible. Mr. AhSing stated yes that is a possibility.

Vice-Chair Mandal opened the public hearing.
There were no speakers in the audience.
Motion to close the public hearing.

M/S: Sandhu, Galang

AYES: 6

NOES: 0

ABSENT: 2 (Aslam Ali and Cliff Williams)
ABSTAIN: 0

Commissioner Tiernan stated he feels that the restaurant has been in compliance, a good
citizen, and a good business partner. He feels if the Commission should burden the
restaurant with another 6 t0 12 month review he feels the City is not treating them the
same as they do other businesses. He supports the recommendation of staff.

Commissioner Ciardella asked how long the restaurant has had the alcoholic and dance
permits. Ms. Brown stated the restaurant has had the entertainment permit and the sell
of beer and wine permit since 1992. The recent amendment in 2008 is to allow all types
of aleohol.

Motion to place another 12 month review for the conditional use permit.

M/S: Tabladillo, Ciardella

AYES: 5

NOES: 1 (Mark Tiernan)

ABSENT: 2 (Aslam Ali and CHff Williams)

ABSTAIN: 0

Sheldon AhSing, Senior Planner, presented a request for a one-time eighteen month
time extension for a previously approved 387 unit multi-family project that include
studio, one and two bedroom units in four story buildings. The purpose of the
extension is to allow for additional time to secure financing. The project is located at

1504 -1620 S. Main Street. Mr. AhSing recommended adopting Resolution No. 09-028
approving the project subject to conditions of approval.

Commissioner Ciardella asked if this was the old Ooh La La Lodge property. Mr.
AhSing said ves it was. Commissioner Ciardella also asked when the demolition will
begin on the property. Bryan Otake, Assistant City Attorney, stated the demolition
would begin in Mid July.

Vice-Chair Mandal opened the public hearing,

There were no speakers in the audience.

APPROVED

Planning Commission Minutes
June 24, 2009
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ATTACHMENT E.

NEIGHBORHOOD AGREEMENT BETWEEN THE MOSQUE DAR US SALAM,
AL HILAAL ISLAMIC CHARITABLE FOUNDATION, AND CLUB BAHIA

A meeting between Al Hilaal Islamic Charitable Foundation, Masjid Dar Us Salaam, and the
Club Bahia management was held at 6:00 p.m. local time on October 3, 2009, at the Nan N Masala
restaurant in Milpitas, California pursuant to notice duly given. Present were Munawwar Ali Daimee,
Al Atesoglu, Salim Akhtar and Edward Gomez

The discussions points ended with the agreement of both sides are :

The sound proof walls installation all around the Club Babhia, including windows and doors.

o The most important prayer time in the whole year is the month of Ramadan. It should be
respected by the Club management to turn down the noisy activities to minimum at the time
of long prayers. The prayers may take up to two hours or more in the summer season of the
year.

e Turn down the noisy activities to the minimum for 30 minutes or a little more at the Mosque
prayer times at nights, to not to disturb the prayers. Whole year prayers time table given to
the Club Bahia management.

¢ Club Bahia will have no customer door entrance close to the Mosque side. Stay at your
current door location.

e Club Bahia will make sure none of their customer is urinating, vomiting, or having loud
gathering around the Mosque during the prayer times at night. The steam wash cleaning will
be done by the Club Bahia if needed.

¢ Club Bahia will be responsible of cleaning the parking lot if there are bottles, cans and other
kind of dirt left by the club customers.

s Club Bahia security will be keeping eye on the people at the back side of the parking lot to
keep the noise level down at the time of the night prayers.

e Club Bahia security will be keeping eye and securing the front parking lot from all kind of
illegal activities such as prostitution, drug dealing and fighting and etc... If necessary the
Club Bahia management must call the Milpitas police right away ...

s Club Bahia is responsible of not turning our parking lot as a fair ground. All the activities
should be done inside the Club. No open entertainment on the parking lot.

o If there is any damage happens at Mosque premises by the Club Bahia customers, the Club
Bahia management should pay the expenses of the fix.

Edward Gomg

RECEIVED
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