
 
 
 
BY ELECTRONIC MAIL AND OVERNIGHT MAIL 
 
September 28, 2011 
 
Chair Sudhir Mandal and Honorable Members of the  
Planning Commission 
City of Milpitas 
c/o Sheldon S. Ah Sing, Senior Planner 
455 East Calaveras Boulevard 
Milpitas, California 95035  
(email: sahsing@ci.milpitas.ca.gov) 
  

RE: Site Development Permit Amendment No. SA11-0005, Major Tentative 
Map Amendment No. TM11-0001 and Conditional Use Permit Amendment 
No. UA11-0008, Citation Residential Project. 1200 Piper Drive (APN: 086-
32-037 and 086-32-040) 

 
 
Chair Mandal and Honorable Members of the Planning Commission: 
 

I am writing on behalf of Carpenters Local Union Number 405 and its many 
members living in and around the City of Milpitas, and lifelong Milpitas resident Mike 
May (“Commenters”) concerning Site Development Permit Amendment No. SA11-0005, 
Major Tentative Map Amendment No. TM11-0001 and Conditional Use Permit 
Amendment No. UA11-0008, Citation Residential Project. 1200 Piper Drive (APN: 086-
32-037 and 086-32-040) (“Project”).  In particular, we request that the City of Milpitas 
(“City”) conduct review of the Project to mitigate its impacts under the California 
Environmental Quality Act (“CEQA”).    

 
The City has improperly determined that the Project is exempt entirely from 

CEQA review due to an environmental impact report (“EIR”) that was prepared in 2007 
for the Transit Area Specific Plan (“TASP”), and pursuant to the CEQA exemption set 
forth in 14 Cal.Code Regs. 15168(c )(2).  As discussed below, the Project is not subject 
to a CEQA exemption for several reasons, including but not limited to the following: 

 
1. The Project site is on the Cortese List of contaminated sites due to the 

presence of highly toxic PCBs (polychlorinated biphenyls) from the former 
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North American Transformer Company.  The site closure letter states, “With 
respect to future development of the subject property, potential health impacts 
associated with the underlying Jones Chemical plume (i.e. via vapor intrusion 
into structures) must be adequately evaluated and, if necessary, mitigated.”  
A site that is on the Cortese List may not be exempted from CEQA review 
since environmental analysis and mitigation is required to safeguard future 
residents and construction workers from potential environmental hazards.   
 

2. The Project has impacts and will require mitigation measures that are not 
analyzed in the 2007 TASP EIR.  CEQA Guidelines 15168(c )(2) prohibits 
reliance on the exemption if there are any “new effect” or “new mitigation 
measures would be required.”  New impacts include: 

a. The Project will have significant greenhouse gas impacts not analyzed 
in the TASP EIR. 

b. The Project will have more significant traffic impacts than analyzed in 
the TASP EIR. 

c. The Project will have more significant air quality impacts. 
d. The Project will have significant impacts on public parks due to 

inconsistencies with the Specific Plan park requirements.   
 

3. Substantial changes are proposed to the Project.  In particular, the developer 
proposes to add 93 townhouse units to the project, and add a 5th floor to the 
Project.  This will significantly increase air quality, greenhouse gas, traffic and 
other impacts. An agency may only rely on a prior EIR for what is essentially 
the same project. 
 

4. The TASP EIR specified that a toxic air contaminant (“TAC”) analysis would 
be required for any future project proposed near a potentially significant 
source of air contaminants.  The Project is directly adjacent to the Montague 
Expressway and rail tracks, both of which have been identified by air quality 
agencies as significant sources of toxic air pollutants.  Nevertheless, the City 
has failed to prepare any TAC analysis to identify impacts and to propose 
mitigation measures.  This creates a fair argument that the Project may have 
significant adverse air quality impacts.  

 
5. The TASP EIR admitted that the overall TASP would have significant 

unavoidable impacts.  As such, the City may not exempt later phases of the 
specific plan from CEQA review, but instead must prepare tiered or 
supplemental CEQA documents to analyze the significant unmitigated 
impacts and to determine if mitigation measures or alternatives are available.  
 

Since the Project will have significant environmental impacts not analyzed in the 
prior EIRs, it may not be exempted from CEQA.  A CEQA document is required to 
analyze these impacts and propose feasible mitigation measures to safeguard the 
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health of future residents, construction workers who may be exposed to toxic soil 
contamination, and the general public who will suffer from increased traffic congestion, 
air pollution and other impacts. 

 
PROJECT DESCRIPTION 

 
The site contains 16 acres and is located near the intersection of Montague 

Expressway and Piper Drive. The project site is zoned High Density Residential (R3). 
The entire project site has Site and Architectural (-S) and Transit Oriented Development 
Overlays (-TOD) focusing on design and treatment of projects near transit nodes. 
Surrounding the subject property are developed parcels. East of the subject site 
includes a PG&E electrical substation and Milpitas Boulevard beyond. To the north of 
the project site are buildings on industrially zoned properties. To the south of the project 
site include industrial buildings on high density residentially zoned properties. To the 
west of the subject site includes Piper Drive, the future BART alignment and the Great 
Mall. A vicinity map of the subject site location is included on page 2 for reference. 

 
Feb. 17, 2009. City Council approved a tentative map for the parcel allowing 

construction of 639 condos.  The developer now proposes to add 93 additional dwelling 
units (94 townhomes) and a fifth story, increasing the total number of dwelling units 
(“dus”) to 732. (Staff Report for Sept. 28, 2011 Planning Commmission Meeting at page 
6 (“SR6 “)).  The underlying zoning allows for 639 dwelling units. The proposed tentative 
map provides for the eventual development up to 732 dwelling units for the project site. 
The developer proposes to reduce the maximum number of dwelling units that may be 
built on a nearby undeveloped parcel by 93 du’s to maintain the density range for the 
sub-district. The project proponent proposes taking this density from 737 Montague 
Expressway. (SR12)  

 
The entire increase in Project density is townhomes.  The developer proposes to 

increased density by 93 units, and add 94 “townhome style” condominiums. The density 
would increase from 40 dwelling units per acre to approximately 45.75 dwelling units per 
acre. (SR, Att. C) The project proposes to amend its previously approved tentative map 
to accommodate the changes to the site layout, the additional floor and the introduction 
of the townhomes.  The project also includes the dedication of right-of-way for new 
public roads and 1.4 acres for the proposed public park. 

 
The City contends that the Project is exempt entirely from all CEQA review 

pursuant to CEQA Guidelines section 15168(c )(2) for projects for which: (1) a program 
EIR has been prepared, (2) “no new effects could occur,” (3) “no new mitigation 
measures would be required,” and (4) “the activity is within the scope of the project 
covered by the program EIR.”   As discussed below, the CEQA exemption does not 
apply because the Project site is on the Cortese List of contaminated sites, the project is 
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not consistent with the specific plan, and the project will have new impacts and 
mitigation measures.1   

STANDING 
 
 Local 405’s members and Mr. May live, work and recreate in the immediate 
vicinity of the Project site.  These members will suffer the impacts of a poorly executed 
or inadequately mitigated Project, just as would the members of any nearby 
homeowners association, community group or environmental group.  Hundreds of Local 
405 members live and work in areas that will be affected by traffic, air pollution, and 
toxic chemical pollution generated by the Project.  As construction workers, some of 
these members may be exposed to toxic chemicals in the soil and groundwater at the 
Project site during excavation and soil moving required for Project construction.  Mike 
May lives in the City and will be directly affected by the Project’s environmental impacts.  
All of the Commenters are interested in participating in a full and open CEQA process to 
ensure that all of the Project’s impacts are mitigated to the full extent feasible.   
 

LEGAL STANDARDS 

A. CEQA 

The California Environmental Quality Act, Pub. Res. Code § 21000 et seq., 
requires that an agency analyze the potential environmental impacts of its proposed 
actions in an environmental impact report (“EIR”) (except in certain limited 
circumstances).  (See, e.g., Pub. Res. Code § 21100)  The EIR is the very heart of 
CEQA.  (Dunn-Edwards v. BAAQMD (1992) 9 Cal.App.4th 644, 652)  “The ‘foremost 
principle’ in interpreting CEQA is that the Legislature intended the act to be read so as 
to afford the fullest possible protection to the environment within the reasonable scope 
of the statutory language.”  (Communities for a Better Environment v. Calif. Resources 
Agency (2002) 103 Cal. App. 4th 98, 109)  

CEQA applies to agency projects that may have an adverse environmental 
impact.  (Friends of Mammoth v. Board of Supervisors, 8 Cal.3d 247, 259 (1972); 
Friends of B Street v. City of Hayward, 106 Cal.App.3d 988, 1003 (1980) (project that 
included removal of trees caused significant effect on environment))  CEQA has two 
broad purposes: 1) avoiding, reducing or preventing environmental damage by requiring 
alternatives and mitigation measures (14 Cal. Code Regs. § 15002(a)(2)-(3) (hereinafter 
“Guidelines”); and 2) providing information to decisionmakers and the public concerning 
the environmental effects of the proposed project (14 Cal. Code Regs. § 15002(a)(1)). 

                                                 
1 We reserve the right to supplement these comments at later hearings and proceedings for this 
Project.  See, Galante Vineyards v. Monterey Water Dist. (1997) 60 Cal. App. 4th 1109. 
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To achieve its objectives of environmental protection, CEQA has a three-tiered 
structure.  (14 CCR §15002(k); Comm. to Save the Hollywoodland Specific Plan v. City 
of Los Angeles (2008) 161 Cal.App.4th 1168, 1185-86)  First, if a project falls into an 
exempt category, or it can be seen with certainty that the activity in question will not 
have a significant effect on the environment, no further agency evaluation is required.  
(Id.) Second, if there is a possibility the project will have a significant effect on the 
environment, the agency must perform a threshold initial study.  (Id.; 14 CCR 
§15063(a))  If the study indicates that there is no substantial evidence that the project 
may cause a significant effect on the environment the agency may issue a negative 
declaration.  (Id., 14 CCR §§ 15063(b)(2), 15070)  Finally, if the project will have a 
significant effect on the environment, an environmental impact report (“EIR”) is required.  
(Id.)  Here, since the City proposes to exempt the Project from CEQA entirely, we are at 
the first step of the CEQA process.  

B. CEQA EXEMPTIONS 

CEQA exempt activities are either expressly identified by statute (i.e., statutory 
exemptions, Pub. Res. Code § 21080.01 et seq.; 14 Cal. Code Regs. §§ 15261-15285) 
or those that fall into one of more than two-dozen classes deemed categorically exempt 
by the Secretary of Resources (i.e., categorical exemptions, Pub. Res. Code §§ 
21080(b)(10); 14 Cal. Code Regs. §§ 15300).  Public agencies utilizing CEQA 
exemptions must support their determination with substantial evidence.  (PRC § 
21168.5)  Exemptions to CEQA are narrowly construed and exemption categories are 
not to be expanded beyond the reasonable scope of their statutory language. (Mountain 
Lion Foundation v. Fish & Game Com. (1997) 16 Cal.4th 105, 125.)  A reviewing court 
must “scrupulously enforce all legislatively mandated CEQA requirements.” (Citizens of 
Goleta Valley v. Bd. of Supervisors (1990) 52 Cal.3d 553, 564.)  Erroneous reliance by 
the City on a categorical exemption constitutes a prejudicial abuse of discretion and a 
violation of CEQA.  (Azusa Land Reclamation Co.  v. Main San Gabriel Basin 
Watermaster (1997) 52 Cal.App.4th 1165, 1192) 

Here, the City relies on the CEQA exemption for Program EIRs found at 14 CCR 
15168(c )(2).  That section states in relevant part: 

 
§ 15168.  Program EIR 

 
(a) General. A program EIR is an EIR which may be prepared on a series of 

actions that can be characterized as one large project and are related either: 
… 

 
(c) Use With Later Activities. Subsequent activities in the program must be 
examined in the light of the program EIR to determine whether an additional 
environmental document must be prepared. 
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(1) If a later activity would have effects that were not examined in the 
program EIR, a new initial study would need to be prepared leading to either an 
EIR or a negative declaration. 

 
(2) If the agency finds that pursuant to Section 15162, no new effects 

could occur or no new mitigation measures would be required, the agency can 
approve the activity as being within the scope of the project covered by the 
program EIR, and no new environmental document would be required. 

 
(3) An agency shall incorporate feasible mitigation measures and 

alternatives developed in the program EIR into subsequent actions in the 
program. 

 
(4) Where the subsequent activities involve site specific operations, the 

agency should use a written checklist or similar device to document the 
evaluation of the site and the activity to determine whether the environmental 
effects of the operation were covered in the program EIR. 

 
(5) A program EIR will be most helpful in dealing with subsequent 

activities if it deals with the effects of the program as specifically and 
comprehensively as possible. With a good and detailed analysis of the program, 
many subsequent activities could be found to be within the scope of the project 
described in the program EIR, and no further environmental documents would be 
required. 

 
(d) Use With Subsequent EIRS and Negative Declarations. A program EIR 

can be used to simplify the task of preparing environmental documents on later 
parts of the program. The program EIR can: 

 
(1) Provide the basis in an initial study for determining whether the later 

activity may have any significant effects. 
 
(2) Be incorporated by reference to deal with regional influences, 

secondary effects, cumulative impacts, broad alternatives, and other factors that 
apply to the program as a whole. 

 
(3) Focus an EIR on a subsequent project to permit discussion solely of 

new effects which had not been considered before. 
 

 In interpreting CEQA, the courts have held that a prior CEQA document may only 
be relied upon for a later project that is “essentially the same project” as was 
analyzed in the prior document.  Sierra Club v. County of Sonoma (1992) 6 Cal.App.4th 
1307, 1320; American Canyon Community v. American Canyon, 145 Cal.App.4th 1062.   
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C. EXCEPTIONS TO CEQA EXEMPTIONS 

CEQA contains several exceptions to categorical exemptions.  If an exception 
applies, the exemption cannot be used, and the agency must instead prepare an initial 
study and CEQA document.  McQueen v. Board , 202 Cal.App.3d at 1149; 
Hollywoodland, 161 Cal.App.4th at 1187.  A categorical exemption shall not be used for 
an activity where there is a reasonable possibility that the activity will have a significant 
effect on the environment due to “unusual circumstances,” 14 CCR §15300.2(c), or 
where there is a reasonable possibility that the activity will have a significant effect on 
the environment (1) when “the cumulative impact of successive projects of the same 
type in the same place, over time is significant.”  14 CCR § 15300.2(b).  The test for 
whether a project presents unusual circumstances is whether “the circumstances of a 
particular project (i) differ from the general circumstances of the projects covered by a 
particular categorical exemption, and (ii) those circumstances create an environmental 
risk that does not exist for the general class of exempt projects.”  Azusa, 52 Cal. App. 
4th at 1207.  Unusual circumstances include the presence of hazardous waste at a 
project site.  McQueen, 202 Cal. App. 3d at 1148-49.   

 
ANALYSIS 

 
A. The Project May Not be Exempted from CEQA Review Because it is on the 

Cortese List of Contaminated Sites. 
 

The Project site, 1200 Piper Drive is listed on the State’s official list of 
contaminated sites, known as the Cortese List, due to contamination with the highly 
toxic chemical polychlorinated biphenyls (PCBs) as well as petroleum hydrocarbons 
from former occupant, North American Transformer. 
(https://geotracker.waterboards.ca.gov/profile_report.asp?global_id=SL18208588)  
Although the Cortese List states that the case for 1200 Piper Drive is closed, the site 
closure letter states:  

 
With respect to future development of the subject property, potential health 
impacts associated with the underlying Jones Chemical plume (i.e. via vapor 
intrusion into structures) must be adequately evaluated and, if necessary, 
mitigated. 

 
Thus, the site closure expressly notes the potential for soil vapor intrusion – a process 
by which toxic chemicals migrate through soil and into the habitable space.  The EPA 
and the International Agency for Research on Cancer (IARC) have determined that 
PCBs are probably carcinogenic to humans and cause birth defects. 
 
 A December 1, 2010 letter to the Regional Water Board identifies very high levels 
of soil and groundwater contamination at the “Jones Chemical” property referenced in 
the site closure letter.  The letter identifies high levels of benzene, toluene, 
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ethylbenzene and xylene (BTEX) in the soil and groundwater, and states that the 
“presence of (BTEX) in soil vapor clearly indicates a local (non-JCI) source to BTEX 
vapors in the off-site area. …Based on this data, it is anticipated that the VOC vapors 
will require mitigation as part of a redevelopment plan for the off-site area.” The letter 
suggests possible mitigation measures including vapor barriers, sub-slab 
depressurization system, and other measures.  Since the Project has a significant new 
impact that will require mitigation, the City may not rely on the CEQA exemption.   
 
 The TASP EIR expressly referenced the contamination at both the North 
American Transformer site and the Jones Chemical site, and noted the need for future 
analysis and mitigation.  The TASP EIR stated, (DEIR, p. 3.4-6) (emphasis added): 
  

1200 Piper Drive – North American Transformer 
North American Transformer manufactures large-power transformers for the 
electric utility industry. This site is listed as the location of an accidental release 
of petroleum and polychlorinated biphenols (PCBs) to groundwater. Although 
remediation was performed in 1990 and the case closed, the case was reopened 
in April 2005, indicating that additional removal and/or remediation may be 
necessary (DTSC, 2006). 
  
985 Montague Expressway – Jones Chemicals 
Jones Chemicals is a water treatment chemical manufacturing plant. This site is 
listed as the location of contamination of soil and groundwater from various 
chemicals previously manufactured on the site. Remediation activities have 
consisted of excavation of affected soil, soil vapor extraction, groundwater 
extraction, and groundwater monitoring. Groundwater remediation has been an 
ongoing effort since 1984 (SWRCB, 2006). 
 

CEQA expressly prohibits the use of a categorical exemption for any project site 
that is maintained on the Cortese List.  CEQA Guidelines § 15300.2 provides 
“Exceptions:  (e) Hazardous Waste Sites. A categorical exemption shall not be used for 
a project located on a site which is included on any list compiled pursuant to Section 
65962.5 of the Government Code.”  14 CCR § 15300.2(e) (Cortese List).  Government 
Code § 65962.5 lists include, among others, “[a]ll underground storage tanks for which 
an unauthorized release report is filed pursuant to Section 25295 of the Health and 
Safety Code.”  Gov. Code § 65962.5(c)(1).  Since the Project site is on the Cortese List, 
it may not be exempted from CEQA review. 

In McQueen v. Board, 202 Cal.App.3d at 1149, the court explained that the 
presence of PCBs at a project site is an “unusual circumstance” precluding the use of a 
categorical exemption.  CEQA review is required to ensure that the toxic chemicals are 
adequately analyzed and to ensure that an adequate clean-up plan is implemented to 
safeguard future users of the site, including construction workers who may come into 
contact with contaminated soil during excavation.    
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CEQA requires the lead agency to disclose the existence of a site on the Cortese 

List at the time the Project is first proposed and considered by the agency, and the 
Government Code requires project applications for any development to submit a 
hazardous waste statement to the lead agency identifying the project site’s presence on 
the Cortese List.  PRC § 21092.6(a) (“lead agency shall consult the lists compiled 
pursuant to Section 65962.5 of the Government Code to determine whether the project 
and any alternatives are located on a site which is included on any list…The lead 
agency shall specify the list and include the information in the statement required 
pursuant to subdivision (f) of Section 65962.5 of the Government Code, in the notice 
required pursuant to Section 21080.4, a negative declaration, and a draft environmental 
impact report”); Gov. Code § 65962.5 (applicant for any development project shall 
consult the lists of sites affected by hazardous wastes and submit a signed statement 
indicating whether the project and any alternatives are located on affected site before 
agency can accept application as complete).   

 
In this case, the developer appears to have failed to provide the hazardous waste 

statement to the City in their Project application, and the City failed to make known to 
the public that the site was on the Cortese List.   

 
Commenters anticipate that the City may argue that the fact that the site is listed 

as “closed” renders the Cortese Listing ineffective to preclude the use of an exemption.  
Such an argument is contrary to the plain language of the statute.  There is no CEQA 
provision or case law that distinguishes between sites on the Cortese List for which 
remediation has been performed and those for which it has not.  Quite the opposite.  
Guidelines section 15300.2(e) broadly applies to projects “located on a site which is 
included on any list compiled pursuant to Section 65962.5 of the Government Code.”  
14 CCR §15300.2(e) (emphasis added).  Under the Guidelines, it is the mere fact of a 
site’s inclusion on the Cortese List – not the status of remediation efforts –that governs 
the preclusion of a categorical exemption under CEQA.  “[C]ourts should afford great 
weight to the Guidelines.”  Laurel Heights Improvement Assn. v. Regents of Univ. of 
Cal. (1988) 47 Cal.3d 376, 391, fn. 2.  “The statute’s plain meaning controls the court’s 
interpretation.” Green v. State of California (2007) 42 Cal.4th 254, 260.  Here, CEQA’s 
plain language states that if a project site is located on the Cortese List, then it may not 
be exempted from CEQA.  It does not state, “unless the project is listed as closed.”  The 
legislature could have written the language differently, but did not.  Also, there may be 
good reasons, as here, for the broad language.  The fact that a site is listed on the 
Cortese List means that at some time there was significant contamination on the 
property.  The CEQA drafters may well have believed that the fact of historical 
contamination should at least trigger an Initial Study to determine if any residual 
contamination remains above levels appropriate for the new project.  This is precisely 
the case here, where the site may have been cleaned up to industrial standards but not 
residential, and the site closure letter expressly requires analysis prior to “future 
development of the subject property, potential health impacts associated with the 
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underlying Jones Chemical plume (i.e. via vapor intrusion into structures) must be 
adequately evaluated and, if necessary, mitigated.” 

 
B. The Project is Not Exempt from CEQA Because it Will Have Significant 

Impacts Not Analyzed in the TASP EIR. 
 

The 15168(c ) CEQA exemption may not be used if “a later activity would have 
effect that were not examined in the program EIR,” if “new effects would occur,” or if 
“new mitigation measures would be required.”  (14 CCR 15168(c)(1), (2).  As discussed 
below, all of these exceptions apply. 

 
1. The Project Will Have Significant Air Quality Impacts. 

 
 The City proposes to add 93 new dwelling units to the previously approved 
project.   The increase alone will result in significant air pollution impacts according to 
the new Bay Area Air Quality Management District (“BAAQMD”) CEQA significance 
thresholds adopted in 2010.  The new BAAQMD CEQA thresholds provide that a mid-
rise apartment project of 240 dwelling units (du) or more will have significant 
construction air emission of reactive organic gases (ROGs).  (BAAQMD CEQA 
Guildelines, Table 3.1)  A Project with more than 87 du will have significant greenhouse 
gas (GHG) emissions. (Id.)  When a Project exceeds duly adopted CEQA significance 
thresholds, it will be determined to have significant impacts that must be analyzed in an 
EIR. (Communities for a Better Environment v. Cal. Resources Agency (2002) 103 
Cal.App.4th 98, 122-125) 
 
 The project will exceed BAAQMD CEQA significance thresholds for construction 
ROGs (240 du) and operational ROG (494 du).  The TASP EIR did not analyze ROG 
impacts or mitigations.  The BAAQMD CEQA Guidelines added a construction ROG 
CEQA significance threshold for the first time in 2010, thus the 2007 EIR did not 
analyze this impact.  Since the Project will have a significant impact not analyzed in the 
prior EIR, which will require mitigation, the CEQA exemption does not apply.  The 
addition of 93 new dus to the Project increases the severity of this impact.  
 
 Furthermore, the TASP EIR admitted that the specific plan project would have 
significant unmitigated air quality impacts.  The TASP EIR says: 
  

REGIONAL AIR QUALITY 
 
Implementation of the proposed Plan would further contribute to the exceedance 
of regional air pollutant emissions for State and federal ambient air quality 
standards. As the Bay Area is currently designated “non-attainment” for State 
and national ozone standards and for the State PM10 and PM2.5 standards, 
development of projects per the provisions of the Plan could further contribute to 
non-attainment of air quality standards. Additionally, build-out of the proposed 
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Plan could place sensitive land uses near local intersections or roadways 
associated with air pollutant emissions that exceed State or federal ambient air 
quality standards. Similarly, existing sensitive land uses near local roadways that 
experience increased levels of traffic resulting from build-out of the proposed 
Plan could be exposed to air pollutant emissions that exceed State and/or federal 
ambient air quality standards. While General Plan policies and Transit Plan 
polices would reduce air quality impacts, regional air quality standards could still 
be exceeded, and thus this impact is still considered significant and 
unavoidable. [bold added for emphasis] 

  
(TASP DEIR, Page 5-2) 

The courts have held that where a specific plan EIR has admitted significant 
unmitigated environmental impacts, then later phases of the project require 
supplemental environmental impact reports to determine if any feasible mitigation 
measures can be imposed to reduce the impact. In the case of Communities for a Better 
Environment v. Cal. Resources Agency (2002) 103 Cal.App.4th 98, 122-125, the court of 
appeal held that when a “first tier” EIR admits a significant, unavoidable environmental 
impact, then the agency must prepare second tier EIRs for later phases of the project to 
ensure that those unmitigated impacts are “mitigated or avoided.”  (Id. citing CEQA 
Guidelines §15152(f))  The court reasoned that the unmitigated impacts were not 
“adequately addressed” in the first tier EIR since they were not “mitigated or avoided.”  
(Id.)  Thus, significant effects disclosed in first tier EIRs will trigger second tier EIRs 
unless such effects have been “adequately addressed,” in a way that ensures the 
effects will be “mitigated or avoided.”  (Id.)  Such a second tier EIR is required, even if 
the impact still cannot be fully mitigated and a statement of overriding considerations 
will be required.  The court explained, “The requirement of a statement of overriding 
considerations is central to CEQA’s role as a public accountability statute; it requires 
public officials, in approving environmental detrimental projects, to justify their decisions 
based on counterbalancing social, economic or other benefits, and to point to 
substantial evidence in support.”  (Id. at 124-125) 

Since the TASP EIR admitted significant, unmitigated impacts on air quality, 
traffic (DEIR E-7) and other issues, a second tier EIR is required to determine if 
mitigation measures can now be imposed to reduce or eliminate those impacts.  If the 
impacts still remain significant and unavoidable, a statement of overriding 
considerations will be required.   
 

2. The Project will have Significant Impacts Related to Toxic Air 
Contaminants. 

 
The BAAQMD commented on the TASP EIR, stating: 
 
“The DEIR should have identified existing sources of TAC [toxic air 
contaminants] (i.e., major roadways, existing industrial operations, train 
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operations) within the Plan area and their proximity to existing and future 
sensitive populations. An analysis should have been prepared to determine if 
future sensitive populations will be adversely impacted (above District 
significance thresholds) from T AC and to identify policies that could be included 
in the Plan to mitigate these potentially significant impacts. The only mitigation 
proposed to address TAC is Policy 5.23 (DEIR, p. 3.6-27), which requires project 
sponsors to inform future and/or existing sensitive receptors of potential health 
impacts associated with TAC. This Policy does not provide any mitigation to 
reduce this potentially significant impact. 
  

Roggenkamp, Jean. Deputy Air Pollution Control Officer, Bay Area Air Quality 
Management District. Letter to Mr. Scott Gregory, Contract Planner to the City of 
Milpitas. December 20, 2007. Published in the Transit Area Specific Plan FEIR as 
Comment Letter #3. 

  
In response the City revised the EIR as follows: 
  
Impact 3.6-6 Implementation of the proposed Plan would expose sensitive 
receptors to toxic air contaminants. (Less than Significant) 

 
In addition to criteria pollutant emissions, a variety of pollutant or toxic air 
emissions (TACs), such as diesel exhaust, industrial operations, train operations, 
and those from dry cleaning facilities, could also be released from various 
construction and operations associated with the proposed Plan. TACs are 
considered under a different regulatory process (California Health and Safety 
Code section 39650 et seq.) than pollutants subject to State Ambient Air Quality 
Standards as discussed above. Health effects associated with TACs may occur 
at extremely low levels. It is often difficult to identify safe levels of exposure, 
which produce no adverse health effects. The California Air Resources Board 
has declared that diesel particulate matter from diesel engine exhaust is a TAC, 
and the California Office of Environmental Health Hazard Assessment has 
determined that chronic exposure to particulate matter can cause carcinogenic 
and non-carcinogenic health effects. These health risks from TACs result from 
concentration and duration of exposure. While short-term construction related 
emissions which would affect a given area for a period of days or weeks, as 
discussed in Impact 3.6-3 above, vehicle diesel exhaust, rail operation, and 
facility operations would persist in the Planning Area,. the greatest level of 
exposure would be 
  
[TASP DEIR, page 2-21] 
  
In addition, all new development under the proposed Plan would be subject 
to further CEQA review to evaluate project-level impacts of odors and 
toxics specific to their site, time and project description and to avoid 
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potential conflicts in land uses. Analysis of potential impacts conducted would 
include both the following situations: 
 

1) sources of odorous/toxic emissions locating near existing sensitive 
receptors, and 

2)  receptors locating near existing odor/toxics sources. 
  

In traffic-related studies, additional health risk attributable to proximity to major 
roadways was seen within 1,000 feet and was strongest within 300 feet. 
California freeway studies show about 70 percent drop off in particulate pollution 
levels at 500 feet. A new policy will be added in Section 5.4 of the Plan, and cited 
in the section describing Impact 3.6-6 in the Draft EIR, which requires future 
project level TAC analysis and possible upgraded ventilation systems. With full 
compliance with BAAQMD’s construction BMPs, the new policy which requires 
future project level TAC analysis and possible upgraded ventilation systems, and 
Policy 5.23, which requires new residential developers to inform future residents 
of TAC related health effects and the potential for exposure, this impact would be 
less than significant. 

  
• New Policy: For new residential development that is proposed within 500 
feet of active rail lines where vehicles emit diesel exhaust, or roadways 
where total daily traffic volumes from all roadways within 500 feet of such 
location exceed 100,000 vehicles per day, will, as part of its CEQA review, 
include an analysis of toxic air contaminants (which includes primarily 
diesel particulate matter (DPM)). If the results show that the carcinogenic 
human health risk exceeds the 10 people in a million standard for carcinogenic 
human health impacts established by the 
 
BAAQMD, the City may require upgraded ventilation systems with high efficiency 
filters, or other equivalent mechanisms, to minimize exposure of future residents. 
 
The above standard shall also apply to other sensitive uses such as schools, 
daycare facilities, and medical facilities with inpatient services. 

  
[DEIR, page 2-22 (emphasis added)] 
 
The Project is directly adjacent to railway tracks and the Montague Expressway – 

both major sources of diesel air pollution.  The railway line is far closer than 500 feet. 
The Montague Expressway is approximately 500 feet from the site.  Thus, under the 
TASP EIR, the City was required to analyze the impact and impose feasible mitigation 
measures.  Nevertheless, the City failed entirely to analyze or even mention the impact.  
As the Court of Appeal has stated, “CEQA places the burden of environmental 
investigation on government rather than the public. If the local agency has failed to 
study an area of possible environmental impact, a fair argument may be based on the 
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limited facts in the record. Deficiencies in the record may actually enlarge the scope of 
fair argument by lending a logical plausibility to a wider range of inferences.” Sundstrom 
v. County of Mendocino, 202 Cal. App. 3d 296, 311 (Cal. App. 1st Dist. 1988).  Since 
the TASP EIR places the burden on the City to conduct a TAC analysis for a project 
placed near a freeway or railway, the City’s failure to conduct the analysis “enlarges the 
scope” of the fair argument in this case.  Given these factors, there is a fair argument 
that the Project may have significant air quality impacts related to its proximity to the 
railway and freeway.  

 
3. The Project Will Have Significant Vibration Impacts. 

 
The Staff Report admits that the due to proximity to BART and railway tracks, the 

developer must submit a vibration study and incorporate mitigation measures. (SR4)  As 
discussed above, the section 15168 exemption may not be used at all if “new mitigation 
measures would be required.”  (14 CCR 15162(c )(2)) Since the Staff Report admits that 
vibration mitigation measures will be required, the CEQA exemption does not apply. 

 
Furthermore, this is clearly “deferred mitigation” which is prohibited by CEQA.  

CEQA disallows deferring the formulation of mitigation measures to post-approval 
studies.  (CEQA Guidelines § 15126.4(a)(1)(B); Sundstrom v. County of Mendocino 
(1988) 202 Cal.App.3d 296, 308-309.)  An agency may only defer the formulation of 
mitigation measures when it possesses “‘meaningful information’ reasonably justifying 
an expectation of compliance.”  (Sundstrom at 308; see also Sacramento Old City 
Association v. City Council of Sacramento (1991) 229 Cal.App.3d 1011, 1028-29 
(mitigation measures may be deferred only “for kinds of impacts for which mitigation is 
known to be feasible”).)  A lead agency is precluded from making the required CEQA 
findings unless the record shows that all uncertainties regarding the mitigation of 
impacts have been resolved; an agency may not rely on mitigation measures of 
uncertain efficacy or feasibility (Kings County Farm Bureau v. City of Hanford (1990) 
221 Cal.App.3d 692, 727 (finding groundwater purchase agreement inadequate 
mitigation because there was no evidence that replacement water was available).)   
This approach helps “insure the integrity of the process of decisionmaking by precluding 
stubborn problems or serious criticism from being swept under the rug.”  (Concerned 
Citizens of Costa Mesa, Inc. v. 32nd Dist. Agricultural Assn. (1986) 42 Cal.3d 929, 935.) 

 
A CEQA document is required to analyze the vibration impact and to propose 

feasible mitigation measures that will be subjected to public scrutiny.  
 

4. The Project Will Have Significant Parkland Impacts. 
 

The Staff Report admits that under the Transit Area Specific Plan, 6.6 acres of 
parkland are required for the Project.  However, the Project provides only 5.3 acres. 
(SR13). The Staff Report merely states that issue will be “evaluated at a later date.” (Id.) 
The proposed resolution states, “Prior to recordation of final map, the applicant shall 
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revise Sheet C-01 to reflect allowable open space areas for the purpose of being 
consistent with the Transit Area Specific Plan and any credits towards open space 
requirements. (Resn 11-048 Cond. 61, p. 14) 

 
Since the Project is not consistent with the Specific Plan park requirements, the 

City may not rely on the Program EIR at all.  Further, since the inadequate provision of 
parkland creates a need for mitigation that will be “evaluated at a later time,” the CEQA 
exemption does not apply since new mitigation will be required.  Furthermore, this is 
clearly deferred mitigation prohibited by CEQA.  

 
5. The Project will have Significant Traffic Impacts. 

 
The TASP DEIR admits that the Specific Plan would have significant unavoidable 

traffic impacts.  It states:  
During the AM peak period, the addition of traffic from the proposed Plan under 
Year 2030 Preferred Transit Area Plan Conditions would degrade acceptable 
roadway level of service (LOS D or better) under 2030 General Plan Conditions 
to unacceptable level of service (LOS E and F) on three roadway segments, and 
exacerbate operations on 30 study roadway segments that are projected to 
operate at unacceptable levels under 2030 General Plan Conditions. 
During the PM peak hour, the proposed Plan is expected to degrade level of 
service on three road-way segments from acceptable levels under 2030 General 
Plan to unacceptable level of service under 2030 Preferred Transit Area Plan 
Conditions. Additionally, traffic from the proposed Plan is expected to exacerbate 
unacceptable 2030 General Plan Conditions operations on 47 study roadway 
segments in the PM peak hour. 
No feasible mitigation measures for physical improvements have been identified 
that would reduce freeways or roadway segments impacts—or to the 15 key 
intersections—to a level that is less than significant. (DEIR, E-7) 

The addition of 93 new du to the Project area will exacerbate the traffic impacts even 
further.  Since the TASP EIR admitted that the Project would have significant traffic 
impacts, an EIR is required to analyze and mitigate these impacts.  

6. The Project will have Significant Greenhouse Gas Impacts. 
 
The TASP EIR failed to analyze greenhouse gas (“GHG”) impacts at all.  The 

City fails to apply the recent BAAQMD CEQA Guidance adopted in 2010.   
 
The BAAQMD CEQA significance thresholds provide that a mid-rise apartment 

project with more than 89 dus will have significant GHG impacts.  The Project’s over 
700 dus far exceed this threshold.  It will therefore have significant GHG impacts that 
must be analyzed in an EIR.  Even the addition of 93 dus over the prior approval exceed 
the 87 du thresholds. The City should consider mitigations such as solar panels, high 
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efficiency insulation, energy star appliances, electric car charging stations, cool roofs, 
water conservation measures, and many other feasible measures not analyzed in the 
MND or the TASP EIR.  

 
Since the BAAQMD did not have a CEQA significance threshold for GHG at the 

time of the TASP EIR, this is a new significant impact that must be analyzed in a 
supplemental EIR, as other cities have done.  For example, the City of Hayward 
recently determined that the new BAAQMD CEQA thresholds for GHG required a 
supplemental EIR for a proposed project at the Hayward BART. (http://www.hayward-
ca.gov/forums/SHBARTFBC/pdf/2011/SHBART-MissionBlvdSEIR-FINAL.pdf) 

  
The Hayward BART SEIR states at Page 3-24: 
  

NEW INFORMATION 
This SEIR assesses whether new information, not known at the time of 

preparation of the Previous CEQA Documents, results in a new or significantly 
increased environmental effect. 

 
New information particular to the current Project includes: 
  
� On March 18, 2010, new California Environmental Quality Act (CEQA) 

Guidelines amendments addressing greenhouse gas emissions and global 
climate change (which were not addressed in the previous EIRs) became 
effective. 

  
� On June 2, 2010, new thresholds for air quality impacts and guidelines 

for assessing impacts were approved by the Bay Area Air Quality Management 
District (BAAQMD). 

 
The risk and hazards thresholds for new receptors were effective January 

1, 2011. 
  
…This new information is included in this SEIR, along with an assessment 

of whether this new information indicates that the Project may have a new 
significant environmental effect or a substantial increase in the severity of 
previously identified significant effect. 

   
The Air Quality section states on page 5-1: 
  
AIR QUALITY 
INTRODUCTION 
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This introduction provides an explanation as to why, for the topic of Air 
Quality, the Project warrants additional analysis within the context of a 
Supplemental EIR. 

  
NEW INFORMATION 
The Project area is located within the City of Hayward in Alameda County 

and within the San Francisco Bay Area Air Basin. The Bay Area Air Quality 
Management District (BAAQMD) administers air quality regulations applicable to 
this Air Basin . Recent air quality monitoring data collected in Alameda County 
shows air quality in the County periodically exceeds State and federal air quality 
standards for ozone and fine particulate matter (PM2.5) and State particulate 
matter standards for both fine and respirable (PM10) particulate matter. The San 
Francisco Bay Area Air Basin has been designated as being a nonattainment 
area for the State ozone, PM10 and PM2.5 standards, and nonattainment for the 
federal ozone and 24-hour PM2.5 standards. 

  
On June 2, 2010, the BAAQMD approved a new set of CEQA Guidelines 

for consideration by lead agencies. The California Environmental Quality Act: Air 
Quality Guidelines (“BAAQMD CEQA Guidelines”) provide guidance for 
consideration by lead agencies, consultants, and other parties evaluating air 
quality impacts conducted pursuant to the California Environmental Quality Act 
(CEQA). This includes guidance on evaluating air quality impacts of development 
projects and local plans, determining whether an impact is significant, and 
mitigating significant air quality impacts. 

  
The June, 2010 BAAQMD CEQA Guidelines include new thresholds of 

significance for Greenhouse Gas (GHG) emissions and revised thresholds for 
criteria air pollutants and precursors and health risks. Those new thresholds 
became effective immediately, except for the project-specific risk and hazard 
thresholds for the siting of sensitive receptors, which are currently scheduled to 
go into effect May 1, 2011. As an analysis of a revision to the General Plan, 
these criteria would not be directly applied to this analysis anyway, but have 
been included in the discussion of an overlay zone adjacent to Mission Boulevard 
under the Exposure of Sensitive Receptors to Toxic Air Contaminants section 
below. 

  
The June, 2010 BAAQMD CEQA Guidelines constitute new information 

which became available after certification of the Previous CEQA Documents. 
  
 Chapter 6, page 6-1 
  
GREENHOUSE GAS EMISSIONS 
  
INTRODUCTION 
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At the time the Previous CEQA Documents were prepared and certified, 

CEQA and the CEQA Guidelines did not contain provisions for the evaluation of 
potential impacts resulting from greenhouse gas emissions. Similarly, the Bay 
Area Air Quality Management District (BAAQMD) Air Quality CEQA Guidelines 
also did not contain provisions addressed greenhouse gas emissions. The 
recently revised BAAQMD CEQA Guidelines, and new CEQA provisions 
addressing greenhouse gas emissions, constitute new information which became 
available after certification of the Previous CEQA Documents. Therefore, the 
purpose of this chapter is to address this new information as it pertains to the 
current modified Project. 
 
This same analysis is equally applicable in Milpitas as it is in Hayward. The new 

BAAQMD CEQA significance thresholds are significant new information of new 
significant impacts that require a supplemental EIR.  
 

C. The Exemption Does not Apply Because the Project is Higher Density than 
Previously Approved. 

 
 To rely on a prior EIR, the later proposed project must at least be consistent with 
the program EIR.  The courts have held that a prior CEQA document may only be relied 
upon for a later project that is “essentially the same project” as was analyzed in the 
prior document.  Sierra Club v. County of Sonoma (1992) 6 Cal.App.4th 1307, 1320; 
American Canyon Community v. American Canyon, 145 Cal.App.4th 1062.   

 
As discussed above, the Project is not consistent with the parkland requirements 

set forth in the Transit Area Specific Plan and its EIR.  Therefore, the City may not rely 
on that EIR.  Also, due to the addition of 93 dus to the previously approved development 
level, the density is higher than previously analyzed.   

 
Commenters anticipate that the City may contend that population density for the 

entire specific plan area is being maintained by reduce the allowable development 
potential of an adjacent parcel by 93 units.  However, this misunderstands the CEQA 
“baseline.”  (Communities for a Better Environment v. So Coast Air Qual. Mgmnt. Dist. 
(2010) 48 Cal. 4th 310, 321)   

Currently, the adjacent parcel where the 93 dus will be “reduced” is undeveloped.  
Thus, the reduction of 93 du’s is purely hypothetical.  The CEQA “baseline” must 
analyze the “actual environment” not a hypothetical environment that has been 
permitted but not built.  The real environment is that there is no development at either 
parcel, and the City proposes to allow construction of over 700 units.  Any “reduction” is 
purely illusory, since the adjacent property is a vacant lot.   

As the Supreme Court recently explained, every CEQA document must start from 
a “baseline” assumption.  The CEQA “baseline” is the set of environmental conditions 
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against which to compare a project’s anticipated impacts.  Communities for a Better 
Environment v. So Coast Air Qual. Mgmnt. Dist. (2010) 48 Cal. 4th 310, 321.  Section 
15125(a) of the CEQA Guidelines (14 C.C.R., § 15125(a)) states in pertinent part that a 
lead agency’s environmental review under CEQA: 

“…must include a description of the physical environmental conditions in the 
vicinity of the project, as they exist at the time [environmental analysis] is 
commenced, from both a local and regional perspective.  This environmental 
setting will normally constitute the baseline physical conditions by which a Lead 
Agency determines whether an impact is significant.”   

(See, Save Our Peninsula Committee v. County of Monterey (2001) 87 Cal.App.4th 99, 
124-125)  As the court of appeal has explained, “the impacts of the project must be 
measured against the ‘real conditions on the ground,’” and not against hypothetical 
permitted levels.  (Save Our Peninsula, 87 Cal.App.4th 99, 121-123.)  As the court has 
explained, using such a skewed baseline “mislead(s) the public” and “draws a red 
herring across the path of public input.”  (San Joaquin Raptor Rescue Center v. County 
of Merced (2007) 149 Cal.App.4th 645, 656; Woodward Park Homeowners v. City of 
Fresno (2007) 150 Cal.App.4th 683, 708-711.)    

 
Here, the City makes the same mistake as was rejected in the Woodward Park 

case.  In Woodward Park, the City concluded that a new project would have no adverse 
environmental impacts because it was less intensive than the project already analyzed 
in the specific plan for the area.  The court rejected this analysis because the parcel 
was undeveloped.  The court held that in analyzing a specific project proposal, the 
CEQA baseline was the actual level of development on the parcel – no development – 
not the level of development hypothetically approved by never realized on the property 
in a general or specific plan.  For the same reason, the City’s CEQA analysis for the 
Project is skewed by the use of the wrong CEQA baseline.  The CEQA baseline for 
should be an undeveloped parcel of property, as in Woodward Park. The City may not 
offset the increase in 93 du’s with an illusory decrease on an undeveloped parcel.   
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CONCLUSION

For the foregoing reasons, the City may not exempt the proposed Project from
CEQA review. The City may not rely on the 2007 Trasit Area Specific Plan EIR
because the proposed Project is inconsistent with the Specific Plan. Also The proposed
Project also has adverse environmental impacts not analyzed in the prior ElR, including
possible toxic soil contamination, significant individual and cumulative traffic impacts, air
quality impacts, greenhouse gas impacts, and specific plan inconsistency impacts. A
project-level EIR is required to analyze this Project.
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Imagine the result 

 
Mr. Bruce Wolfe, Executive Officer  
California Regional Water Quality Control Board 
1515 Clay Street, Suite 1400 
Oakland, California 94612 
 
Attention: Mr. Mark Johnson 

Subject: 

Requirement for Technical Report – Former JCI Jones Chemicals Facility, 985 
Montague Expressway, Milpitas, California, Santa Clara County 
 
 
Dear Mr. Wolfe and Mr. Johnson: 

ARCADIS has prepared this letter on behalf of JCI Jones Chemicals, Inc. (JCI) in 
response to the letter from the Regional Water Quality Control Board (RWQCB) 
dated September 21, 2010. ARCADIS has prepared this technical report to propose 
a strategy for methods and measures to mitigate the potential health risks associated 
with the volatile organic compounds (VOCs) detected in soil vapor associated with 
the VOC-affected groundwater that is present at the on-site and off-site properties to 
the west of the former JCI Facility located at 985 Montague Expressway in Milpitas, 
California (the Site; Figures 1 and 2).  

The current land use in the area of the Site is industrial and commercial. A 
redevelopment plan has not been contemplated for the on-site area. It is JCI’s 
understanding that a redevelopment plan for the properties located to the west of the 
Site (off-site) that includes the construction of relatively high-density multi-family 
residential housing is being contemplated. This redevelopment plan has not yet been 
finalized but includes the construction of residences over known areas of VOC-
affected groundwater. 

Background  

Remedial efforts over the past 15 years have been effective in reducing the 
concentrations of VOCs present in groundwater at the on- and off-site areas. The 
current groundwater treatment program includes the periodic injection of an 
emulsified oil substrate to induce the anaerobic degradation of the VOCs in 
groundwater. Given the success of this injection program the injection schedule has 

ARCADIS U.S., Inc. 

1900 Powell Street 

12th Floor 

Emeryville 

California 94608 

Tel 510.652.4500 

Fax 510.652.4906 

www.arcadis-us.com 
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Date: 

December 1, 2010 
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Phone: 
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now been reduced to once a year or less, both in the on- and off-site areas of the 
Site. 

To assess the extent to which VOCs might be off-gassing from the VOC-affected 
groundwater and migrating to near-surface soils, soil-gas surveys were conducted in 
the on-site areas in August 2006 (LFR 2007) and the off-site area west of the Site in 
November 2009 (LFR 2009).  

2006 On-Site Soil-Vapor Investigation 

The analytical results for soil-vapor samples collected during the on-site soil-vapor 
survey are summarized in Table 1 and on Figure 3. As indicated, the majority of the 
soil-vapor samples collected contained VOCs, specifically trichloroethene (TCE), 
tetrachloroethene (PCE), and 1,1,1-trichloroethane (1,1,1-TCA) at low 
concentrations; however, these concentrations often exceeded the Environmental 
Screening Levels (ESLs) published by the RWQCB for residential and 
commercial/industrial land use areas (RWQCB 2008), and the California Human 
Health Screening Levels (CHHSLs) published by the California Environmental 
Protection Agency - Office of Environmental Health Hazard Assessment (OEHHA 
2005; Table 1).  

Based on this data it is anticipated that the VOC vapors will require mitigation as part 
of a redevelopment plan for the on-site area. 

2009 Off-Site Soil-Vapor Investigation 

In 2009, ARCADIS installed and collected soil-vapor samples from 15 soil-vapor 
monitoring probes installed within Off-Site Area 1 and Off-Site Area 2. Details of this 
investigation can be found in report “Soil-Vapor Investigation Report, Off-Site 
Properties West of the Former JCI Jones Chemicals, Inc., Facility, 985 Montague 
Expressway, Milpitas, California,” dated November 13, 2009. The results of the 
investigation are summarized in Table 2 and on Figure 4.  

The highest concentrations of VOCs detected in soil-vapor samples were collected in 
Off-Site Area 1. The detected soil-vapor concentrations are explained due to the 
volatilization of these compounds from the VOC-affected groundwater as the 
presence and distribution of these VOCs in soil vapor is consistent with the 
distribution of VOCs that have been previously detected in groundwater samples 
collected from this part of the off-site area. However, the presence of benzene, 

Attachment F



 

 

ltr-JCI-SV-Dec10-EM002181.doc 

 
Mr. Bruce Wolfe 
Mr. Mark Johnson 
December 1, 2010 

Page: 

3/8 

toluene, ethylbenzene, and total xylenes (BTEX) in soil vapor clearly indicates a local 
(non-JCI) source to BTEX vapors in the off-site area. The presence of VOC-affected 
soil vapor could not be assessed in the northern and western portions of Off-Site 
Area 2 due to access constraints. The western extent of highly affected soil vapor in 
Off-Site Area 1 appears to extend to the area near soil-vapor sample location SV-3 
and does not extend to either sample locations SV-1 or SV-2. The southwestern 
extent of affected soil vapor does not extend beyond soil-vapor point SV-5 (Figure 4). 

Potential vapor transport and intrusion modeling was completed using the DTSC 
version of the J&E model for the data collected during this investigation. The 
following constituents of potential concern (COPCs) were identified in soil gas at 10 
feet below ground surface (bgs): 

• BTEX, 1,1-dichloroethane (1,1-DCA), cis-1,2-dichloroethene (cis-1,2-DCE), trans-
1,2-DCE, PCE, 1,1-dichloroethene (1,1-DCE), 1,1,1-TCA, TCE, methylene 
chloride, and vinyl chloride 

Based on this data, it is anticipated that the VOC vapors will require mitigation as 
part of a redevelopment plan for the off-site area. 

Proposed Vapor Mitigation Strategy 

As mentioned in the letter from RWQCB, the City of Milpitas, together with the 
owners/developers of the off-site properties is planning to revitalize this area as part 
of a larger transit-oriented residential development project. The current 
redevelopment plans for the majority of the off-site area west of Milpitas Boulevard 
include constructing medium- to high-density housing over the areas of known VOC-
affected soil vapor and groundwater.  

To mitigate potential health risks associated with the VOCs detected in groundwater 
and soil vapor, ARCADIS, on behalf of JCI is proposing the following tasks: 

Task 1 - Review existing groundwater and soil-vapor data with respect to the final 
redevelopment plan 

This task will assess the existing groundwater and soil-vapor data according to the 
final redevelopment plan. Most of the groundwater monitoring wells on- and off-site 
were monitored on a semiannual basis, dating back to 1990 (or before). The most 
recent laboratory analysis data for samples collected from each groundwater 

Attachment F



 

 

ltr-JCI-SV-Dec10-EM002181.doc 

 
Mr. Bruce Wolfe 
Mr. Mark Johnson 
December 1, 2010 

Page: 

4/8 

monitoring well or soil-vapor point will be compiled to generate a comprehensive site 
conceptual pathway model for the COPCs. The site conceptual model will be used to 
determine if additional soil-vapor investigation is necessary, and the locations that 
need engineering controls to intercept possible vapors before they might affect 
residential buildings. The pathway analysis may use partitioning calculations to 
evaluate potential future vapor concentrations. Historical groundwater data will also 
be considered to evaluate if there are seasonal fluctuations that can possibly affect 
soil-vapor concentrations.  

Based on the results of the vapor surveys conducted in 2006 and 2009, the presence 
and distribution of VOCs in soil vapor is consistent with the distribution of VOCs that 
have been previously detected in groundwater samples collected from the on- and 
off-site areas. During the 2009 investigation, the presence of VOC-affected soil vapor 
could not be assessed in the northern and western portions of Off-Site Area 2 due to 
access constraints. Therefore, the northwestern extent of affected soil vapor in Off-
Site Area 2 remains uncertain and additional soil-vapor data may be collected to 
assess the lateral extent of the VOCs in soil gas, and the extent of the area that may 
require the engineering controls. 

Task 2 - Design soil-vapor mitigation controls for specific locations of the 
redevelopment as required and in accordance with the final redevelopment plan 

Groundwater remedial efforts at the Site are progressing to diminish contaminant 
mass and groundwater concentrations, and are regulated by RWQCB. Due to the 
extensive groundwater remedial efforts implemented at the Site, concentrations of 
chlorinated VOCs in groundwater have decreased; however, VOCs remain in soil 
gas in off-site subsurface locations that are planned to be developed for residential 
housing.  

Because of the potential for associated health risks if inadequate foundation systems 
are constructed, foundations will be constructed with redundant protections against 
vapor intrusion to protect against short- and long-term potential risks. Foundation 
designs will include a comprehensive vapor barrier system supported by long-term 
institutional controls to ensure long-term public health protection. 

These vapor barrier systems and the associated process for their design and 
construction will be selected and prepared in accordance with the final 
redevelopment plan and the results of the future groundwater and vapor 
investigations. Areas with higher soil-gas concentrations will require more robust 
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foundation vapor barrier systems, which will probably be comprised of both the sub-
slab depressurization system and the vapor barrier. In areas with lower soil-gas 
concentrations, one of the systems will probably suffice. The process will involve 
sequential evaluation and design steps that will verify the preliminary design basis, 
and provide comprehensive plans and specifications for construction with integrated 
quality assurance and quality control measures.  

Sub-Slab Depressurization System 

VOC-affected soil vapor may migrate via diffusive and advective forces towards an 
area of lower concentration or pressure, along the underground pathways of least 
resistance. Under-pressurization within a building structure relative to the ambient 
atmosphere may create a negative pressure differential between the 
building/foundation air and the surrounding soil, and induce the advective transport of 
vapor-phase contaminants towards the structure. Foundation systems comprised of 
a sub-slab depressurization system, or a vapor barrier, or a combination of both, 
which diminish or eliminate the indoor vapor intrusion pathway are proposed to attain 
the risk remedial action objective of less than 1 x 10-6 cancer risk for residents.  

Sub-slab depressurization systems are comprised of a layer of vented sand with 
horizontal vent piping; the air will be vented passively into the ambient air outside the 
buildings through either a vertical extraction pipe above the roof line or horizontal 
extraction points through the foundation wall. The actual size of the piping will be 
determined based on the sub-slab material. The attenuation assumed for this 
passive sub-slab depressurization system layer is 0.5, based upon the American 
Society for Testing and Materials (ASTM) E 1465-08a radon mitigation standard 
(ASTM 2008), "Passively operated radon reduction systems provide radon 
reductions of up to 50%." As these foundations will be new construction employing 
superior quality assurance, this attenuation assumption is reasonably conservative.  

 Vapor Barrier 

A vapor barrier is an engineered membrane that serves to retard vapor migration 
through the use of specially designed low-permeability materials. The selection of the 
membrane type will depend on the attenuation factor needed to provide reduction of 
vapor transmissivity, the soil-vapor concentrations at each specific location, and/or if 
the sub-slab depressurization system will be implemented simultaneously. 
Evaluations of membrane performance in conjunction with the sub-slab 
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depressurization system using predictive modeling (such as with the Johnson and 
Ettinger model) may be performed to estimate protective attenuation factors. 

Preliminary design of the engineering controls will be completed and submitted to the 
RWQCB for review subsequent to site evaluation and in accordance with the final 
housing redevelopment plan. 

Task 3 - Implement periodic monitoring and reporting of the soil-vapor mitigation 
controls 

Following RWQCB’s approval of the preliminary design of the engineering controls, a 
final design plan will proceed. The engineering controls final design shall, at a 
minimum, incorporate appropriate modifications to the preliminary design to address 
all comments provided by RWQCB and other agencies, as well as to develop the 
preliminary design into design plans and specifications suitable for construction. The 
plans and specifications shall include appropriate and rigorous construction quality 
assurance and quality control procedures to ensure that the sub-slab 
depressurization system and/or vapor barrier construction is adequately monitored 
and controlled. 

In addition, a periodic foundation vapor sampling and analysis plan will be developed 
for RWQCB review and approval. This plan shall, at a minimum, define appropriate 
protocol for sub-slab vapor monitoring including sampling methods, analytical 
methods, quality assurance and quality control procedures, and data verification 
procedures. The exact design and specification of the pressure monitoring system 
will be included in the vapor sampling and analysis plan. Periodic monitoring will 
verify the efficacy of the soil-vapor mitigation controls, until the concentrations are 
reduced to the point where they are no longer needed. 

Lastly, integral to any RWQCB approval of the engineering control final design and 
subsequent evaluations and design approvals, the Bay Area Air Quality Management 
District (BAAQMD) shall be consulted to determine if that agency requires air 
discharge permits for the approved sub-slab depressurization system. Requirements 
of the BAAQMD shall be incorporated into the final evaluation and design as 
necessary.  
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Closing 

The installation of these engineering controls will represent the final remedy for the 
affected soil and groundwater that has been identified at the on- or off-site areas. 
Following the installation of the vapor barriers and successful monitoring of the sub-
slab vapor mitigation systems at the on- or off-site developments, it is our 
understanding that the RWQCB will issue a case closure letter indicating that no 
further investigation or remedial measures will be warranted. 

Upon the RWQCB’s concurrence with the technical approach described in this 
report, ARCADIS will undertake the work and provide progress reports and design 
documents as contemplated herein.  

In the interim, should you have any question regarding this letter, or the project in 
general, please contact me at 510.596.9550 or Tim Gaffney of JCI at 585.538.2314. 

Sincerely, 

ARCADIS U.S., Inc. 

 
Ron Goloubow, P.G. 
Principal Geologist 

Copies: 

Gary Carlin, Carlin Environmental, gary@carlinenvironmental.com 
Tim Gaffney, JCI Jones Chemical, Tim.Gaffney@JCIJones.com 
James Lindsay, City of Milpitas, jlindsay@ci.milpitas.ca.gov 
 

Attachments: 
Table 1 – Analytical Results for Soil-Vapor Samples Collected at the Former JCI 
Jones Chemicals Facility, Milpitas, California 
Table 2 – Analytical Results for Soil-Vapor Samples Collected at the Off-Site Area, 
Former JCI Jones Chemicals Facility, Milpitas, California 
Figure 1 – Site Vicinity Map 
Figure 2 – Site Map 
Figure 3 – On-Site Soil-Vapor Survey Analytical Results, August 2006 
Figure 4 – Soil-Vapor TCE and PCE Concentrations 
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Sample 
ID

Sample 
Depth 

(feet bgs) PCE TCE
cis-1,2-

DCE 1,1-DCA 1,1-DCE 1,1,1-TCA
Vinyl 

Chloride

SG-1-4 4.0 34 4.9 <0.1 <0.1 <0.1 6.1 <0.1
SG-1-8 8.0 35.0 5.5 <0.1 <0.1 <0.1 3.3 <0.1
SG-1-8 8.0 39 5.9 <0.1 <0.1 <0.1 3.3 <0.1
SG-2-4 4.0 56 4.4 <0.1 <0.1 <0.1 2.1 <0.1
SG-2-8 8.0 37 6.3 <0.1 <0.1 <0.1 2.5 <0.1
SG-3-4 4.0 1.1 0.29 <0.1 <0.1 <0.1 0.37 <0.1
SG-3-8 8.0 71 22 <0.1 <0.1 1.60 21 <0.1
SG-4-4 4.0 69 23 <0.1 <0.1 4.70 12 <0.1
SG-4-8 8.0 69 24 <0.1 <0.1 0.62 12 <0.1
SG-5-4 4.0 4.6 2.2 <0.1 <0.1 <0.1 1.8 <0.1
SG-5-8 8.0 8.0 5.4 <0.1 <0.1 <0.1 2.6 <0.1
SG-5-8 8.0 7.4 5.3 <0.1 <0.1 <0.1 2.5 <0.1
SG-6-5 5.0 54 4.9 <0.1 <0.1 0.28 2.6 <0.1
SG-6-5 5.0 66 4.7 <0.1 <0.1 0.30 2.6 <0.1
SG-6-5 5.0 75 5.2 <0.1 <0.1 0.32 2.7 <0.1
SG-6-9 9.0 77 6.9 <0.1 <0.1 0.64 3.3 <0.1
SG-7-4 4.0 30 6 <0.1 <0.1 2.10 8.7 <0.1
SG-7-8 8.0 75 14 <0.1 <0.1 6.10 21 <0.1
SG-8-5 5.0 150 140 <0.1 0.27 24.00 67 <0.1
SG-9-4 4.0 55 49 <0.1 <0.1 12.00 14 <0.1
SG-9-8 8.0 82 76 <0.1 <0.1 24.00 16 <0.1
SG-10-3 3.0 140 9.1 <0.1 <0.1 <0.1 1.6 <0.1
SG-10-8 8.0 120 11 <0.1 <0.1 <0.1 1.9 <0.1
SG-11-3 3.0 97 22 0.64 0.25 7.40 13 <0.1
SG-11-8 8.0 110 19 <0.1 <0.1 12.00 16 <0.1
SG-12-3 3.0 440 170 <0.1 1.20 18.00 150 <0.1
SG-13-3 3.0 190 87 <0.1 0.84 13.00 110 <0.1
SG-13-8 8.0 180 86 <0.1 <0.1 8.40 52 <0.1
SG-14-3 3.0 13 2.5 <0.1 <0.1 <0.1 1.2 <0.1
SG-15-3 3.0 31 17 <0.1 <0.1 12.00 1 1.20
SG-15-3 3.0 38 24 <0.1 <0.1 14.00 1.7 1.80
SG-16-3 3.0 83 30 <0.1 0.84 15.00 3.2 1.30
SG-17-3 3.0 140 47 <0.1 <0.1 2.80 21 <0.1
SG-18-3 3.0 61 18 <0.1 <0.1 0.79 3.5 <0.1
SG-18-8 8.0 37 16 <0.1 <0.1 0.95 3.2 <0.1
SG-19-2 2.0 11 2.6 <0.1 0.29 <0.1 <0.1 <0.1
SG-20-8 8.0 220 76 0.83 5.00 25.00 26 0.33
SG-21-3 3.0 150 42 <0.1 <0.1 1.90 7.6 <0.1
SG-22-3 3.0 55 16 <0.1 <0.1 0.61 5.5 <0.1
SG-22-8 8.0 45 17 <0.1 <0.1 <0.1 4.7 <0.1
SG-23-3 3.0 6.2 1.5 <0.1 <0.1 <0.1 0.49 <0.1
SG-23-3 3.0 6.3 1.6 <0.1 <0.1 <0.1 0.54 <0.1

Table 1

Concentrations in µg/l of vapor

Analytical Results for Soil-Vapor Samples Collected at the
Former JCI Jones Chemicals Facility, Milpitas, California

Table1-Jones-Feb07-SVDATA-Tbl1-02181.xls
11/30/2010 ARCADIS Page 1 of 2
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Sample 
ID

Sample 
Depth 

(feet bgs) PCE TCE
cis-1,2-

DCE 1,1-DCA 1,1-DCE 1,1,1-TCA
Vinyl 

Chloride

Table 1

Concentrations in µg/l of vapor

Analytical Results for Soil-Vapor Samples Collected at the
Former JCI Jones Chemicals Facility, Milpitas, California

SG-24-3 3.0 38 7.6 <0.1 <0.1 2.70 2.5 <0.1
SG-24-8 8.0 160 27 0.41 0.66 9.40 8 <0.1
SG-25-3 3.0 210 21 0.49 <0.1 4.20 22 <0.1
SG-26-3 3.0 82 19 0.45 0.86 3.20 4.4 <0.1
SG-27-3 3.0 34 27 <0.1 <0.1 <0.1 <0.1 <0.1
SG-28-3 3.0 150 2.4 <0.1 <0.1 <0.1 <0.1 <0.1
SG-29-3 3.0 11 12 <0.1 <0.1 <0.1 <0.1 <0.1

Regulatory Screening Levels:
CHHSL; Residential Land Use

0.18 0.528 1.59 NE NE 99.1 0.01
CHHSL; Commercial-Industrial Land use

0.603 1.77 4.44 NE NE 279 0.04
RWQCB ESL; Residential Land Use

0.41 1.2 7.30 1.50 42.00 460 0.03
RWQCB ESL; Industrial Land Use

1.4 4.1 20 5.0 120 1,300 0.11
Notes: 
Concentrations are in micrograms per liter (µg/l) of vapor; to convert these concentrations to 
micrograms per cubic meter (µg/m3) take the value as presented times 1,000 (i.e., 210 = 210,000).

Samples analyzed by Transglobal Environmental Geochemistry (TEG) on-site laboratory.
Samples were collected between August 28 to August 31, 2006.
Analytical results for these samples are included in the TEG report.

bgs = below ground surface
PCE = tetrachloroethene
TCE = trichloroethene
cis-1,2-DCE = cis-1,2-dichloroethene
1,1-DCA = 1,1-dichloroethane
1,1-DCE = 1,1-dichloroethene
1,1,1-TCA = 1,1,1-trichloroethane
Freon 113 (1,1,2-trichlorotrifluoroethane; 1 sample), chloroform (23 samples), carbon tetrachloride
   (1 sample), and benzene (1 sample) were detected at concentrations above analytical reporting limits.
NE = not established
CHHSL = California Human Health Screening Levels for Soil Vapor
  from the California Office of Environmental Health Hazard Assessment.
RWQCB ESLs = Environmental Screening Levels by San Francisco Bay Regional Water Quality
 Control Board, February 2005, for Shallow Gas Screening Levels for Evaluation of Potential 
 Vapor Intrusion Concerns.

Table1-Jones-Feb07-SVDATA-Tbl1-02181.xls
11/30/2010 ARCADIS Page 2 of 2
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Sample 
ID

Sample 
Depth 

(feet bgs) Notes Benzene Toluene
Ethyl-

benzene
Total 

Xylenes 1,1-DCA
cis-1,2-

DCE
trans-

1,2-DCE 1,1-DCE
Methylene 
Chloride PCE 1,1,1-TCA TCE

Vinyl 
Chloride

SV-1S 5 (10) 140 120 <8.7 <8.7 20 8.4 <7.9 <7.9 <6.9 <14 <11 <11 <10
SV-1 10 (1) 210 250 11 13 120 140 12 55 7.2 11 J <11 460 36
SV-2 10 (2) 120 190 6.7 J 6.1 J <7.9 <7.9 <7.9 <7.9 5.8 J,B 100 71 38 <10
SV-3 10 (3) <46 28 J <42 <42 <39 <38 <38 <38 43 12,000 <52 220 <49

SV-4S 5 (9) 150 220 <40 <40 <37 <37 <37 120 49 J,B 16,000 370 960 <47
SV-4 10 <170 70 J <160 <160 <150 670 <140 870 140 51,000 1,100 9,400 <190
SV-5 10 (4) 41 120 <8.7 <8.7 110 33 <7.9 36 <6.9 490 28 810 <10
SV-6 10 <620 <490 <560 <560 <520 <510 <510 4,100 450 J 200,000 3,500 31,000 <660
SV-7 10 <600 <470 <540 <540 <500 <490 <490 68,000 500 150,000 42,000 38,000 <640

SV-8S 5 <90 <71 <82 <82 <76 <75 <75 27,000 1,300 J,B 330,000 10,000 67,000 <96
SV-8-P1 10 <1,900 <1,500 <1,800 <1,800 <1,600 <1,600 <1,600 33,000 <1,400 250,000 13,000 60,000 <2,100
SV-8-P3 10 <1,900 <1,500 <1,800 <1,800 <1,600 <1,600 <1,600 37,000 <1,400 350,000 15,000 80,000 <2,100
SV-8-P7 10 <1,900 <1,500 <1,800 <1,800 <1,600 <1,600 <1,600 36,000 <1,400 350,000 14,000 77,000 <2,100

SV-9 10 (5) 56 J 78 <84 <84 80 4,500 <77 580 74 B 16,000 390 1,900 240
SV-11 10 <930 <730 <850 <850 <790 440 J <390 27,000 870 170,000 12,000 40,000 <1,000
SV-10 10 (6) 43 73 <17 <17 <16 <15 <15 9.9 J 20 6,000 100 3,900 <20
SV-12 10 <590 <460 <540 <540 <500 750 <490 3,200 370 J,B 63,000 1,500 8,600 <630

SV-20S 5 (11) 62 120 <55 <55 <52 28 J <51 640 <44 15,000 570 2,000 <220
SV-20 10 <460 <360 <420 <420 <390 3,500 <380 8,900 320 J,B 69,000 3,500 16,000 <490
SV-23 10 (7) 110 J 160 <160 <160 <150 <140 <140 1,100 140 B 27,000 950 8,600 <190

SV-24S 5 (12) 54 J 410 <84 <84 <79 <88 <77 77 J <67 22,000 59 J 2,200 <99
SV-24 10 (8) 110 J 120 J <140 <140 <130 <130 <130 240 94 J,B 25,000 150 J 5,900 <170

Screening Levels:
36 135,000 NE 315,000 NE 1,590 3,190 NE NE 528 991,000 528 13

122 378,000 NE 887,000 NE 4,440 8,870 NE NE 603 2,790,000 603 44.8

2,082 5,700 120

Table 2
Analytical Results for Soil-Vapor Samples Collected at the Off-Site Area

Former JCI Jones Chemicals Facility, Milpitas, California
Concentrations in micrograms per cubic meter of vapor (µg/m 3 )

100180,000 130,000 4,10041,000 120,000

CHHSL; Residential Land Use

312,100 1,2007,300 15,000 410980

CHHSL; Commercial-Industrial 
Land Use

63,000

17,000 1,4005,800 20,0005,100

RWQCB Shallow Soil-Gas ESL; 
Residential Land Use

46,000

3,300

Risk-Based Concentrations - 
Residential Land Use (10 feet 
bgs)

42,000 5,200

RWQCB Shallow Soil-Gas ESL; 
Commercial Land Use 280

84 1,500

Table 2-JCI Jones-off soil vapor data-Nov09-02181.xls
11/30/2010 ARCADIS Page 1 of 2
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Sample 
ID

Sample 
Depth 

(feet bgs) Notes Benzene Toluene
Ethyl-

benzene
Total 

Xylenes 1,1-DCA
cis-1,2-

DCE
trans-

1,2-DCE 1,1-DCE
Methylene 
Chloride PCE 1,1,1-TCA TCE

Vinyl 
Chloride

Table 2
Analytical Results for Soil-Vapor Samples Collected at the Off-Site Area

Former JCI Jones Chemicals Facility, Milpitas, California
Concentrations in micrograms per cubic meter of vapor (µg/m 3 )

Notes:
Samples were analyzed by TestAmerica Laboratories, Inc., Costa Mesa, CA
Samples were collected on July 8, July 23, July 24, and August 7, 2009.

B = Analyte was detected in associated method blank
bgs = below ground surface
PCE = tetrachloroethene 1,1-DCA = 1,1-dichloroethane
TCE = trichloroethene 1,1-DCE = 1,1-dichloroethene
cis-1,2-DCE = cis-1,2-dichloroethene 1,1,1-TCA = 1,1,1-trichloroethane
trans-1,2-DCE = trans-1,2-dichloroethene
NE = not established
CHHSL = California Human Health Screening Levels for Soil Gas from Table 2 of the California Office of Environmental Health Hazard Assessment, January 2005.

Bold font denotes that the analytical result is greater than the RWQCB ESL for shallow soil gas for a residential land use.

(1)

(2)
(3) Chlorobenzene detected at 38J µg/m3

(4)
(5) Chlorobenzene detected at 66J µg/m3; Chloroethane detected at 47J µg/m3

(6) Chlorobenzene detected at 62 µg/m3

(7) Chlorobenzene detected at 130J µg/m3

(8) Chlorobenzene detected at 96J µg/m3

(9) Chlorobenzene detected at 160 µg/m3

(10)
(11) Acetone detected at 11J µg/m3
(12)

Acetone detected at 160 µg/m3; carbon disulfide detected at 15 µg/m3; Chlorobenzene detected at 59 µg/m3; 1,1, 2-Trichloro-1,2,2-triflouroethane detected at 25 µg/m 3

Acetone detected at 130J µg/m3; Chlorobenzene detected at 100 µg/m3

Acetone detected at 12J µg/m3; 2-Butanone detected at 8.1J µg/m3; Chlorobenzene detected at 140 µg/m3 and 1,1,2-Trichloro-1,2,2-triflouroethane detected at 170 µg/m 3

Acetone detected at 58  µg/m3; carbon disulfide detected at 74 µg/m3; Chlorobenzene detected at 210 µg/m3; 1, 2-Dichlorobenzene detected at 9.0 µg/m3; 1, 1, 2-Trichloro- 1,2,2-
triflouroethane detected at 33 µg/m3; Helium detected at 27,000 µg/m3

Acetone detected at 44 µg/m3; 2-Butanone detected at 6.1J µg/m3; Chlorobenzene detected at 53 µg/m3; 1,1,2-Trichloro-1,2,2-triflouoethane detected at 81µg/m 3

RWQCB ESLs = Regional Water Quality Control Board Environmental Screening Levels - From Table E (Vapor Intrusion Concerns) of the Environmental Screening Levels by San Francisco Bay 
Regional Water Quality Control Board, for Indoor Air and Soil Gas, May 2008.

J = Estimated value. Analyte detected at a level less than the Reporting Limit (RL) and greater than or equal to the Method Detection Limit (MDL). The user of this data should be aware that this 
data is of limited reliability.

Table 2-JCI Jones-off soil vapor data-Nov09-02181.xls
11/30/2010 ARCADIS Page 2 of 2
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FORMER JCI JONES CHEMICALS,
MILPITAS, CALIFORNIA

SOIL-VAPOR TCE AND
PCE CONCENTRATIONS

(MICROGRAMS PER CUBIC METER)
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NORTH AMERICAN TRANSFORMER (SL18208588) - (MAP)

1200 PIPER DR
MILPITAS, CA  95035
SANTA CLARA COUNTY
CLEANUP PROGRAM SITE  

CLEANUP OVERSIGHT AGENCIES

SAN FRANCISCO BAY RWQCB (REGION 2) (LEAD) - CASE #: SL18208588

      CASEWORKER: MARK JOHNSON

 

Regulatory Profile PRINTABLE CASE SUMMARY

CLEANUP STATUS - DEFINITIONS

COMPLETED - CASE CLOSED AS OF 2/26/2007   - CLEANUP STATUS HISTORY

POTENTIAL CONTAMINANTS OF CONCERN

POLYCHLORINATED BIPHENYLS,

PETROLEUM/FUELS/OILS 

POTENTIAL MEDIA AFFECTED

NONE SPECIFIED 

FILE LOCATION

REGIONAL BOARD 
 

Site History

No site history available
 

Cleanup Action Report

ACTION TYPE    BEGIN DATE    END DATE    PHASE    VOL TREATED    CONTAMINANT MASS REMOVED  DESCRIPTION  

EXCAVATE AND DISPOSE 12/1/2006 12/10/2006 Soil 550 Cubic Yards   PCBs, South

Yard Area 

TREATMENT, IN SITU, OTHER 11/1/2005 10/1/2006 Soil 15,000 Cubic

Yards 

  PCBs biotreat,

South Yard

Area 
 

Regulatory Activities * Indicates a revised due date

ACTION TYPE  ACTION    ACTION DATE    RECEIVED / ISSUE DATE  

CLEANUP ACTION  Excavate and Dispose     12/1/2006      

CLEANUP ACTION  Treatment, In Situ, Other     11/1/2005      

LEAK ACTION  Leak Reported     1/2/1965      
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California Regional Water Quality Control Board 
San Francisco Bay Region 

1515 Clay Street, Suite 1400, Oakland, California 94612 
(510) 622-2300  Fax (510) 622-2460 

http://www. waterboards.ca.gov/sanfranciscobay 
 

Arnold Schwarzenegger 
Governor 

       Linda S. Adams 
Secretary for  

EnvironmentalProtection 

        Date: February 26, 2007 
        File No. 43S0247 (mej) 
 
Barry Swenson Builders 
Attn: Jeff Major 
777 North 1st Street, 5th Floor 
San Jose, California  95112 
jmajor@barryswensonbuilder.com 
 
SUBJECT: No Further Action, PCB Impacted Soil, Former North American Transformer,  
  South Yard Area, 1200 Piper Drive, Milpitas, Santa Clara County 
 
Dear Mr. Major: 
 
This letter confirms the completion of site investigation and remedial action related to 
polychlorinated biphenyls (PCBs) in soil at the subject site. 
 
In late 2005, Barry Swenson Builders contracted Terrasearch, Inc. to perform an Additional 
Phase II Environmental Site Assessment of the South Yard area of the former North American 
Transformer facility in Milpitas.  The assessment determined elevated concentrations of PCBs 
(Aroclor 1254 and 1260) were present within the surficial and subsurface soil (up to 157 ppm) 
beneath the site.  Based on the results of the Additional Phase II ESA, Terrasearch, Inc. 
estimated at least 15,550 cubic yards of PCB-impacted soil was present above the Water Board’s 
Environmental Screening Levels (ESLs) for residential use.  Biotech Restorations of North 
Carolina sub-contracted with Barry Swenson Builders to use an innovative biotechnology called 
Factor to biologically remediate the PCBs on site through indigenous bacteria. The site was bio-
remediated using BioTech Restoration’s Factor biotechnology under a Remedial Action Plan 
(RAP) approved by Water Board staff.  A grading permit was also obtained from the City of 
Milpitas to conduct the soil treatment.  Prior to treatment of the soil, 13 groundwater monitoring 
and/or extraction wells in the South Yard area belonging to Jones Chemical were destroyed 
under destruction permits from the Santa Clara Valley Water District.  From November 2005 
through October 2006, approximately 15,000 cubic yards of PCB-impacted soil was bio-
remediated to concentrations below ESLs for total PCBs.  Approximately 550 cubic yards of 
PCB-impacted soil that did not achieve cleanup objectives was excavated and disposed of off-
site to complete site remediation.   
 
Based upon the available information and considering the planned high-density residential land 
use, and with the provision that the information provided to this agency was accurate and 
representative of site conditions, no further action related to the PCB releases at the subject site 
is required.  As you are also aware, underlying groundwater at this site has been impacted by the 

Preserving, enhancing, and restoring the San Francisco Bay Area’s waters for over 50 years 
 

  Recycled Paper 
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releases of volatile organic compounds originating from the Jones Chemical site located 
upgradient.  With respect to future development of the subject property, potential health impacts 
associated with the underlying Jones Chemical plume (i.e. via vapor intrusion into structures)  
must be adequately evaluated and, if necessary, mitigated. 
 
If you have any questions, please contact Mr. Mark Johnson of my staff at (510) 622-2493 
[email mjohnson@waterboards.ca.gov]. 
 
       Sincerely, 
 
 
 
       Bruce H. Wolfe 
       Executive Officer 
 
 
Attachment 
cc w/attach: 
 
George Cook, SCVWD 
Rob Campbell, Terrasearch,  RobC@TERRASEARCHINC.com 
Ron Goloubow, LFR, ron.goloubow@lfr.com 
 
City of Milpitas 
Attn: City Manager 
455 East Calaveras Blvd. 
Milpitas, CA 95035 
 
City of Milpitas 
Planning Department 
Attn: Planning Director 
455 East Calaveras Blvd. 
Milpitas, CA 95035 
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CASE CLOSURE SUMMARY 
 

I.  AGENCY INFORMATION Date: 23 February 2007   
 

Agency Name:  SF Bay Regional Water Quality Control Board Address:  1515 Clay Street, Suite 1400 

City/State/Zip:  Oakland, CA  94612 Phone: 510-622-2300 

Responsible Staff Person: Mark Johnson Title:  Senior Engineering Geologist 

  
II.  SITE INFORMATION 
 

Site Facility Name:  Former North American Transformer South Yard Facility 

Site Facility Address:  1200 Piper Drive, Milpitas, California 

RB Case No.:  Local Case No.: Priority:  

Responsible Parties (include addresses and phone numbers) 

Barry Swenson Builders (soil) 

Jones Chemical (groundwater-off-site) 

Tank No. Size in Gallons Contents Closed In—Place/Removed? Date 

Not 
Applicable 

    

  
III.  RELEASE AND SITE CHARACTERIZATION INFORMATION 

Cause and Type of Release:  PCB contamination in surficial soil (Aroclor 1254 and 1260)  

Site characterization complete?  Yes Date Approved by Oversight Agency:  

Monitoring wells installed?  Not for this work Number:  Proper screened interval?   

Highest GW Depth Below Ground Surface: 16 feet Lowest Depth: 25 feet Flow Direction: west-northwest  
Most Sensitive Current Use:  None 

Most Sensitive Potential Use             
and Probability of Use:     None, but may threaten deeper aquifer systems  

Are drinking water wells affected? No Aquifer Name:  

Is surface water affected? No Nearest surface water name: Berryessa Creek 

Off-Site Beneficial Use Impacts (Addresses/Locations): None 

Report(s) on file? Yes Where is report(s) filed? RWQCB – Region 2 
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TREATMENT AND DISPOSAL OF AFFECTED MATERIAL 

Material Amount (Include Units) Action (Treatment or Disposal w/Destination) Date 

Tanks ---   

 Piping ---   

Free Product ---   

Soil 15,550 cubic yards (c.y.) Factor bio-remediation of 15,000 c.y. and disposal 
of 550 c.y. to Altamont Landfill in Livermore, CA 

02/01/07 

Groundwater ---   

Barrels ---   

MAXIMUM DOCUMENTED POLLUTANT CONCENTRATIONS—BEFORE AND AFTER CLEANUP 

POLLUTANT Soil (ppm) Water (ppb) POLLUTANT Soil (ppm) Water (ppb) 

 Before After Before After  Before After Before After 

PCBs 
157 

0.96 --- ---      

          

          

          

          

          

Comments (Depth of Remediation, etc.):  
 Depth of remediation was from ground surface to approximately 2 feet bgs across the site. 

 

IV.  CLOSURE 

Does completed corrective action protect existing beneficial uses per the Regional Board Basin Plan?  Yes 

Does completed corrective action protect potential beneficial uses per the Regional Board Basin Plan? Yes 

Does corrective action protect public health for current land use? Yes 

Site Management Requirements: Storm Water Pollution Control during grading and protection of 2 remaining wells. 

 

Monitoring Wells Decommissioned: 13 Number Decommissioned:  Number Retained: 2 
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List Enforcement Actions Taken: None 

List Enforcement Actions Rescinded: None 
 

V.  TECHNICAL REPORTS, CORRESPONDENCE, ETC., WHICH THIS CLOSURE RECOMMENDATION 
WAS BASED UPON 

Lowney Associates, Inc., Soil and Ground Water Quality Evaluation and Health Risk  
Assessment at 1200 Piper Drive (NAT South Yard), Milpitas, California. 12/12/2001 

 Terrasearch, Inc., Additional Phase II Environmental Site Assessment at former NAT South 
Yard, 1200 Piper Drive, Milpitas, California.  Project No. 10530.E 

01/17/2005 

Terrasearch, Inc., Remedial Action Plan for former NAT South Yard, 1200 Piper Drive, 
Milpitas, California.  Project No. 10530.E 

09/13/2005 

Terrasearch, Inc., Remedial Performance Evaluation Letter Report at former NAT South Yard, 
1200 Piper Drive, Milpitas, California.  Project No. 10530.E 

07/19/06 

Terrasearch, Inc., Closure Report for Bio-Remediation Activities at former NAT South Yard, 
1200 Piper Drive, Milpitas, California.  Project No. 10530.E 

02/20/07 
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VI.   ADDITIONAL COMMENTS, DATA, ETC.   

Site History: 

     Barry Swenson Builder purchased the property from North American Transformer (NAT) in 2002.  The site was 
formerly used as the South Yard storage facility for NAT.  Transformers containing PCBs were stored on the subject 
site prior to being delivered to client.  Barry Swenson Builder contracted with Lowney Associates in December 2001 to 
evaluate the impact of PCBs on the property.  PCBs were detected over 1 part per million (ppm); however, Lowney 
stated the risk was not a concern.  In late 2005, Barry Swenson Builders contracted Terrasearch, Inc. to perform an 
Additional Phase II Environmental Site Assessment and determined elevated concentrations of PCBs (Aroclor 1254 and 
1260) were present within the surficial and subsurface soil (up to 157 ppm) beneath the site.  Based on the results of the 
Additional Phase II ESA, Terrasearch, Inc. estimated at least 15,550 cubic yards of PCB-impacted soil was present 
above residential screening levels. Biotech Restorations of North Carolina sub-contracted with Barry Swenson Builder 
to use a new biotechnology called Factor to naturally remediate the PCBs on site through indigenous bacteria.  A 
Remedial Action Plan (RAP) was prepared by Terrasearch, Inc. in September 2005 and submitted to the Water Board 
for approval.  The RAP was approved by the Water Board in September 2005; however, 15 groundwater monitoring 
and groundwater extraction wells were scattered over the site.  Jones Chemical installed the wells under a cleanup order 
from the Water Board in an effort to bio-remediate the groundwater.  The groundwater was impacted by volatile 
organic compounds (VOCs) released from the up-gradient Jones Chemical facility.  The Water Board approved the 
destruction of 13 wells.  Well destruction permits were obtained through the Santa Clara Valley Water District through 
Levine Fricke Recon. 

     Once the wells were destroyed and a Stormwater Pollution Prevention Plan was obtained through the City of 
Milpitas Building Department, the PCB-impacted soil was excavated until excavation depth confirmation soil samples 
indicated total PCB concentrations less than 0.22 ppm.  The excavated soil was temporarily stored on site and placed 
over the entire site as a 2-foot lift.  On November 19, 2005, Factor, lime, manure and urea were added to the soil over 
the entire site and thoroughly mixed to 2 feet bgs followed by irrigation by ECI of Richmond, California.  The soil was 
thoroughly mixed once every 10 days and irrigated at least 3 times a week from November 2005 through May 2006. 
Initial confirmation soil samples collected from the entire property indicated elevated concentrations of PCBs (greater 
than 1 ppm) in limited centrally located areas and on the western portion of the property.  In August 2006, the centrally 
located elevated PCB areas were excavated and the soil moved to the western proposed re-treatment area.  In 
September 2006, additional Factor, lime, manure and urea were added to the westernmost portion of the site, 
thoroughly mixed and irrigated for one month.  Significant PCB reductions were realized in the westernmost portion of 
the site; however, an isolated area within the westernmost portion of the site indicated elevated PCB concentrations.  
Therefore, approximately 550 cubic yards of soil were mechanically excavated from the site by EnvAmerica, Inc. of 
San Francisco, California and disposed between January and early February 2007.  

 
This document and the related CASE CLOSURE LETTER shall be retained by the lead agency as part of the official 
site file. 
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PART I: THRESHOLDS OF SIGNIFICANCE & PROJECT SCREENING 

2. THRESHOLDS OF SIGNIFICANCE 

The SFBAAB is currently designated as a nonattainment area for state and national ozone 
standards and national particulate matter ambient air quality standards. SFBAAB’s nonattainment 
status is attributed to the region’s development history. Past, present and future development 
projects contribute to the region’s adverse air quality impacts on a cumulative basis. By its very 
nature, air pollution is largely a cumulative impact. No single project is sufficient in size to, by 
itself, result in nonattainment of ambient air quality standards. Instead, a project’s individual 
emissions contribute to existing cumulatively significant adverse air quality impacts. If a project’s 
contribution to the cumulative impact is considerable, then the project’s impact on air quality 
would be considered significant. 

In developing thresholds of significance for air pollutants, BAAQMD considered the emission 
levels for which a project’s individual emissions would be cumulatively considerable. If a project 
exceeds the identified significance thresholds, its emissions would be cumulatively considerable, 
resulting in significant adverse air quality impacts to the region’s existing air quality conditions. 
Therefore, additional analysis to assess cumulative impacts is unnecessary. The analysis to 
assess project-level air quality impacts should be as comprehensive and rigorous as possible. 

Similar to regulated air pollutants, GHG emissions and global climate change also represent 
cumulative impacts. GHG emissions contribute, on a cumulative basis, to the significant adverse 
environmental impacts of global climate change. Climate change impacts may include an 
increase in extreme heat days, higher concentrations of air pollutants, sea level rise, impacts to 
water supply and water quality, public health impacts, impacts to ecosystems, impacts to 
agriculture, and other environmental impacts. No single project could generate enough GHG 
emissions to noticeably change the global average temperature. The combination of GHG 
emissions from past, present, and future projects contribute substantially to the phenomenon of 
global climate change and its associated environmental impacts. 

BAAQMD’s approach to developing a 
Threshold of Significance for GHG 
emissions is to identify the emissions 
level for which a project would not be 
expected to substantially conflict with 
existing California legislation adopted to 
reduce statewide GHG emissions 
needed to move us towards climate 
stabilization. If a project would generate 
GHG emissions above the threshold 
level, it would be considered to contribute 
substantially to a cumulative impact, and 
would be considered significant. Refer to 
Table 2-1 for a summary of Air Quality 
CEQA Thresholds and to Appendix D for 
Thresholds of Significance 
documentation. 

© 2009 Jupiterimages Corporation 
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Table 2-1 
Air Quality CEQA Thresholds of Significance* 

Pollutant Construction-
Related Operational-Related 

Project-Level 

Criteria Air Pollutants 
and Precursors 

(Regional) 

Average Daily 
Emissions 

(lb/day) 
Average Daily Emissions 

(lb/day)  
Maximum Annual 
Emissions (tpy) 

ROG 54 54 10 
NOX 54 54 10 

PM10  
82 

(exhaust) 82 15 

PM2.5 
54 

(exhaust) 54 10 

PM10/PM2.5 (fugitive dust) 
Best 

Management 
Practices 

None 

Local CO None 9.0 ppm (8-hour average), 20.0 ppm (1-hour average) 

GHGs – Projects other 
than Stationary Sources None 

Compliance with Qualified GHG Reduction Strategy 
OR 

1,100 MT of CO2e/yr 
OR 

4.6 MT CO2e/SP/yr (residents+employees) 
GHGs –Stationary 
Sources None 10,000 MT/yr 

Risk and Hazards 
for new sources and 
receptors 
(Individual Project) 
 
Note: Threshold for new 
receptors is effective 
January 1, 2011 

Same as 
Operational 

Thresholds** 

Compliance with Qualified Community Risk Reduction Plan 
OR 

Increased cancer risk of >10.0 in a million 
Increased non-cancer risk of > 1.0 Hazard Index (Chronic or 

Acute) 
Ambient PM2.5 increase: > 0.3 µg/m3 annual average 

 
Zone of Influence:  1,000-foot radius from property line of 
source or receptor 

Risk and Hazards 
for new sources and 
receptors 
(Cumulative Threshold) 
 
Note: Threshold for new 
receptors is effective 
January 1, 2011 

Same as 
Operational 

Thresholds** 

Compliance with Qualified Community Risk Reduction Plan 
OR 

Cancer: > 100 in a million (from all local sources) 
Non-cancer: > 10.0 Hazard Index (from all local sources) 

(Chronic) 
PM2.5: > 0.8 µg/m3 annual average (from all local sources) 

 
Zone of Influence:  1,000-foot radius from property line of 
source or receptor 

Accidental Release of 
Acutely Hazardous Air 
Pollutants 

None 
Storage or use of acutely hazardous materials locating near 
receptors or new receptors locating near stored or used 
acutely hazardous materials considered significant 

Odors None 5 confirmed complaints per year averaged over three years 

Attachment F



Thresholds of Significance 
 

Bay Area Air Quality Management District Page | 2-3 
CEQA Guidelines June 2010 

Table 2-1 
Air Quality CEQA Thresholds of Significance* 

Pollutant Construction-
Related Operational-Related 

Plan-Level 

Criteria Air Pollutants and 
Precursors  None 

1. Consistency with Current Air Quality Plan control 
measures, and 

2. Projected VMT or vehicle trip increase is less than or 
equal to projected population increase 

GHGs None 
Compliance with Qualified GHG Reduction Strategy 

OR 
6.6 MT CO2e/SP/yr (residents + employees) 

Risks and Hazards None 

1. Overlay zones around existing and planned sources of 
TACs (including adopted Risk Reduction Plan areas) 
and 

2. Overlay zones of at least 500 feet from all freeways and 
high volume roadways 

Accidental Release of 
Acutely Hazardous Air 
Pollutants 

None None 

Odors None Identify the location, and include policies to reduce the 
impacts, of existing or planned sources of odors 

Regional Plans (Transportation and Air Quality Plans) 
GHGs, Criteria Air 
Pollutants and Precursors, 
and Toxic Air 
Contaminants 

None No net increase in emissions 

CEQA = California Environmental Quality Act; CO = carbon monoxide; CO2e = carbon dioxide equivalent; 
GHGs = greenhouse gases; lb/day = pounds per day; MT = metric tons; NOX = oxides of nitrogen; PM2.5= 
fine particulate matter with an aerodynamic resistance diameter of 2.5 micrometers or less; PM10 = 
respirable particulate matter with an aerodynamic resistance diameter of 10 micrometers or less; ppm = 
parts per million; ROG = reactive organic gases; SO2 = sulfur dioxide; SP = service population; TACs = 
toxic air contaminants; TBP = toxic best practices; tons/day = tons per day; tpy = tons per year; yr= year; 
TBD: to be determined. 
 
*It is the Air District’s policy that the adopted thresholds apply to projects for which a Notice of Preparation is 
published, or environmental analysis begins, on of after the applicable effective date.  The adopted CEQA 
thresholds – except for the risk and hazards thresholds for new receptors – are effective June 2, 2010.  The 
risk and hazards thresholds for new receptors are effective January 1, 2011. 

** The Air District recommends that for construction projects that are less than one year duration, Lead 
Agencies should annualize impacts over the scope of actual days that peak impacts are to occur, rather 
than the full year. 
 

2.1. CRITERIA AIR POLLUTANTS AND PRECURSORS – PROJECT LEVEL 

Table 2-2 presents the Thresholds of Significance for operational-related criteria air pollutant and 
precursor emissions. These represent the levels at which a project’s individual emissions of 
criteria air pollutants or precursors would result in a cumulatively considerable contribution to the 
SFBAAB’s existing air quality conditions. If daily average or annual emissions of operational-
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related criteria air pollutants or precursors would exceed any applicable Threshold of Significance 
listed in Table 2-2, the proposed project would result in a cumulatively significant impact.  

 

Table 2-2 
Thresholds of Significance for Operational-Related  

Criteria Air Pollutants and Precursors 

Pollutant/Precursor Maximum Annual Emissions (tpy) Average Daily Emissions (lb/day) 

ROG 10 54 
NOX 10 54 

PM10 15 82 
PM2.5 10 54 

Notes: tpy = tons per year; lb/day = pounds per day; NOX = oxides of nitrogen; PM2.5 = fine particulate matter with an 
aerodynamic resistance diameter of 2.5 micrometers or lCOess; PM10 = respirable particulate matter with an aerodynamic 
resistance diameter of 10 micrometers or less; ROG = reactive organic gases; tpy = tons per year. 
Refer to Appendix D for support documentation. 
 

2.2. GREENHOUSE GASES – PROJECT LEVEL 

The Thresholds of Significance for operational-related GHG emissions are: 

• For land use development projects, the threshold is compliance with a qualified GHG 
Reduction Strategy; or annual emissions less than 1,100 metric tons per year (MT/yr) of 
CO2e; or 4.6 MT CO2e/SP/yr (residents + employees).  Land use development projects 
include residential, commercial, industrial, and public land uses and facilities.  

• For stationary-source projects, the threshold is 10,000 metric tons per year (MT/yr) of CO2e. 
Stationary-source projects include land uses that would accommodate processes and 
equipment that emit GHG emissions and would require an Air District permit to operate.  

If annual emissions of operational-related GHGs exceed these levels, the proposed project would 
result in a cumulatively considerable contribution of GHG emissions and a cumulatively significant 
impact to global climate change. 

2.3. LOCAL COMMUNITY RISK AND HAZARD IMPACTS – PROJECT LEVEL 

The Thresholds of Significance for local 
community risk and hazard impacts are 
identified below, which apply to both the siting 
of a new source and to the siting of a new 
receptor. Local community risk and hazard 
impacts are associated with TACs and PM2.5 
because emissions of these pollutants can 
have significant health impacts at the local 
level. If emissions of TACs or fine particulate 
matter with an aerodynamic resistance 
diameter of 2.5 micrometers or less (PM2.5) 
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exceed any of the Thresholds of Significance listed below, the proposed project would result in a 
significant impact. 

• Non-compliance with a qualified risk reduction plan; or 
• An excess cancer risk level of more than 10 in one million, or a non-cancer (i.e., chronic or 

acute) hazard index greater than 1.0 would be a cumulatively considerable contribution; or 
• An incremental increase of greater than 0.3 micrograms per cubic meter (µg/m3) annual 

average PM2.5 would be a cumulatively considerable contribution. 

Cumulative Impacts 
A project would have a cumulative considerable impact if the aggregate total of all past, present, 
and foreseeable future sources within a 1,000 foot radius from the fence line of a source, or from 
the location of a receptor, plus the contribution from the project, exceeds the following: 

• Non-compliance with a qualified risk reduction plan; or  
• An excess cancer risk levels of more than 100 in one million or a chronic non-cancer hazard 

index (from all local sources) greater than 10.0; or 
• 0.8 µg/m3 annual average PM2.5. 
 
A lead agency should enlarge the 1,000-foot radius on a case-by-case basis if an unusually large 
source or sources of risk or hazard emissions that may affect a proposed project is beyond the 
recommended radius.  

2.4. LOCAL CARBON MONOXIDE IMPACTS – PROJECT LEVEL 

Table 2-3 presents the Thresholds of Significance for local CO emissions, the 1- and 8-hour 
California Ambient Air Quality Standards (CAAQS) of 20.0 parts per million (ppm) and 9.0 ppm, 
respectively. By definition, these represent levels that are protective of public health. If a project 
would cause local emissions of CO to exceed any of the Thresholds of Significance listed below, 
the proposed project would result in a significant impact to air quality.  

Table 2-3 
Thresholds of Significance for Local Carbon Monoxide Emissions 

CAAQS Averaging Time Concentration (ppm) 

1-Hour 20.0 
8-Hour 9.0 

Refer to Appendix D for support documentation. 

 

2.5.  ODOR IMPACTS – PROJECT LEVEL 

The Thresholds of Significance for odor impacts are qualitative in nature. A project that would 
result in the siting of a new source or the exposure of a new receptor to existing or planned odor 
sources should consider the screening level distances and the complaint history of the odor 
sources: 
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© 2009 Jupiterimages Corporation 

• Projects that would site a new odor source or a new receptor farther than the applicable 
screening distance shown in Table 3-3 from an existing receptor or odor source, respectively, 
would not likely result in a significant odor impact.  

• An odor source with five (5) or more confirmed complaints per year averaged over three 
years is considered to have a significant impact on receptors within the screening distance 
shown in Table 3-3.  

Facilities that are regulated by the CalRecycle agency (e.g. landfill, composting, etc) are required 
to have Odor Impact Minimization Plans (OIMP) in place and have procedures that establish 
fence line odor detection thresholds. The Air District recognizes a Lead Agency’s discretion under 
CEQA to use established odor detection thresholds as thresholds of significance for CEQA 
review for CalRecycle regulated facilities with an adopted OIMP. Refer to Chapter 7 Assessing 
and Mitigating Odor Impacts for further discussion of odor analysis. 

2.6. CONSTRUCTION-RELATED IMPACTS – PROJECT LEVEL 

2.6.1. Criteria Air Pollutants and Precursors 
Table 2-4 presents the Thresholds of Significance for 
construction-related criteria air pollutant and precursor 
emissions. If daily average emissions of construction-
related criteria air pollutants or precursors would 
exceed any applicable Threshold of Significance listed 
in Table 2-4, the project would result in a significant 
cumulative impact. 

 

Table 2-4 
Thresholds of Significance for Construction-Related  

Criteria Air Pollutants and Precursors 

Pollutant/Precursor Daily Average Emissions (lb/day) 

ROG 54 
NOX 54 

PM10 82* 
PM2.5 54* 

* Applies to construction exhaust emissions only. 
Notes: CO = carbon monoxide; lb/day = pounds per day; NOX = oxides of nitrogen; PM2.5 = fine particulate matter with 
an aerodynamic resistance diameter of 2.5 micrometers or less; PM10 = respirable particulate matter with an 
aerodynamic resistance diameter of 10 micrometers or less; ROG = reactive organic gases; SO2 = sulfur dioxide. 
Refer to Appendix D for support documentation. 

 

2.6.2. Greenhouse Gases 
The District does not have an adopted Threshold of Significance for construction-related GHG 
emissions. However, the Lead Agency should quantify and disclose GHG emissions that would 
occur during construction, and make a determination on the significance of these construction-
generated GHG emission impacts in relation to meeting AB 32 GHG reduction goals, as required 
by the Public Resources Code, Section 21082.2. The Lead Agency is encouraged to incorporate 
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best management practices to reduce GHG emissions during construction, as feasible and 
applicable.  

2.6.3. Local Community Risk and Hazards 
The Threshold of Significance for construction-related local community risk and hazard impacts is 
the same as that for project operations. Construction-related TAC and PM impacts should be 
addressed on a case-by-case basis, taking into consideration the specific construction-related 
characteristics of each project and proximity to off-site receptors, as applicable. The Air District 
recommends that for construction projects that are less than one year duration, Lead Agencies 
should annualize impacts over the scope of actual days that peak impacts are to occur, rather 
than the full year. 

2.7. THRESHOLDS OF SIGNIFICANCE FOR PLAN-LEVEL IMPACTS 

The Thresholds of Significance for plans (e.g., general plans, community plans, specific plans, 
regional plans, congestion management plans, etc.) within the SFBAAB are summarized in Table 
2-5 and discussed separately below. 

Table 2-5 
Thresholds of Significance for Plans 

Criteria Air Pollutants and 
Precursors 

Construction: none 

Operational: Consistency with Current AQP and projected VMT or vehicle 
trip increase is less than or equal to projected population increase. 

GHGs Construction: none 

Operational: 6.6 MT CO2e/SP/yr (residents & employees) or a Qualified 
GHG Reduction Strategy.  The efficiency threshold should only be applied 
to general plans. Other plans, e.g. specific plans, congestion management 
plans, etc., should use the project-level threshold of 4.6 CO2e/SP/yr. 

Local Community Risk and 
Hazards 

Land use diagram identifies special overlay zones around existing and 
planned sources of TACs and PM2.5, including special overlay zones of at 
least 500 feet (or Air District-approved modeled distance) on each side of 
all freeways and high-volume roadways, and plan identifies goals, policies, 
and objectives to minimize potentially adverse impacts. 

Odors Identify locations of odor sources in plan; identify goals, policies, and 
objectives to minimize potentially adverse impacts. 

Regional Plans 
(transportation and air 
quality plans) 

No net increase in emissions of GHGs, Criteria Air Pollutants 
and Precursors, and Toxic Air Contaminants. Threshold only applies to 
regional transportation and air quality plans. 

Notes: AQP = Air Quality Plan; CO2e = carbon dioxide equivalent; GHGs = greenhouse gases; MT = metric tons; SP = 
service population; TACs = toxic air contaminants; yr = year; PM2.5= fine particulate matter 
Refer to Appendix D for support documentation. 

 

2.7.1. Criteria Air Pollutants and Precursor Emissions 
Proposed plans (except regional plans) must show the following over the planning period of the 
plan to result in a less than significant impact:  

• Consistency with current air quality plan control measures. 

• A proposed plan’s projected VMT or vehicle trips (VT) (either measure may be used) 
increase is less than or equal to its projected population increase. 
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2.7.2. Greenhouse Gases 
The Threshold of Significance for operational-related GHG impacts of plans employs either a 
GHG efficiency-based metric (per Service Population [SP]), or a GHG Reduction Strategy option, 
described in Section 4.3. 

The Thresholds of Significance options for plan level 
GHG emissions are: 

• A GHG efficiency metric of 6.6 MT per SP per year 
of carbon dioxide equivalent (CO2e). If annual 
maximum emissions of operational-related GHGs 
exceed this level, the proposed plan would result in 
a significant impact to global climate change. 

• Consistency with an adopted GHG Reduction 
Strategy. If a proposed plan is consistent with an 
adopted GHG Reduction Strategy that meets the 
standards described in Section 4.3, the plan would 
be considered to have a less than significant 
impact.  This approach is consistent with the plan 
elements described in the State CEQA Guidelines, 
Section 15183.5. 

2.7.3. Local Community Risk and Hazards  
The Thresholds of Significance for plans with regard to community risk and hazard impacts are: 

1. The land use diagram must identify: 

a. Special overlay zones around existing and planned sources of TACs and PM 
(including adopted risk reduction plan areas); and 

b. Special overlay zones of at least 500 feet (or Air District-approved modeled 
distance) on each side of all freeways and high-volume roadways. 

2. The plan must also identify goals, policies, and objectives to minimize potential impacts 
and create overlay zones around sources of TACs, PM, and hazards. 

2.7.4. Odors 
The Thresholds of Significance for plans with regard to odor impacts are to identify locations of 
odor sources in a plan and the plan must also identify goals, policies, and objectives to minimize 
potentially adverse impacts. 

2.7.5. Regional Plans 
The Thresholds of Significance for regional plans is to achieve a no net increase in emissions of 
criteria pollutants and precursors, GHG, and toxic air contaminants. This threshold applies only to 
regional transportation and air quality plans. 
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3. SCREENING CRITERIA 

The screening criteria identified in this section are not thresholds of significance.  The Air 
District developed screening criteria to provide lead agencies and project applicants with a 
conservative indication of whether the proposed project could result in potentially significant air 
quality impacts.  If all of the screening criteria are met by a proposed project, then the lead 
agency or applicant would not need to perform a detailed air quality assessment of their project’s 
air pollutant emissions.  These screening levels are generally representative of new development 
on greenfield sites without any form of mitigation measures taken into consideration.  In addition, 
the screening criteria in this section do not account for project design features, attributes, or local 
development requirements that could also result in lower emissions.  For projects that are mixed-
use, infill, and/or proximate to transit service and local services, emissions would be less than the 
greenfield type project that these screening criteria are based on.   
 
If a project includes emissions from stationary source engines (e.g., back-up generators) and 
industrial sources subject to Air District Rules and Regulations, the screening criteria should not 
be used.  The project’s stationary source emissions should be analyzed separately from the land 
use-related indirect mobile- and area-source emissions. Stationary-source emissions are not 
included in the screening estimates given below and, for criteria pollutants, must be added to the 
indirect mobile- and area-source emissions generated by the land use development and 
compared to the appropriate Thresholds of Significance. Greenhouse gas emissions from 
permitted stationary sources should not be combined with operational emissions, but compared 
to a separate stationary source greenhouse gas threshold. 

3.1. OPERATIONAL-RELATED IMPACTS 

3.1.1. Criteria Air Pollutants and Precursors 
The screening criteria developed for criteria pollutants and precursors were derived using the 
default assumptions used by the Urban Land Use Emissions Model (URBEMIS).  If the project 
has sources of emissions not evaluated in the URBEMIS program the screening criteria should 
not be used.   If the project meets the screening criteria in Table 3-1, the project would not result 
in the generation of operational-related criteria air pollutants and/or precursors that exceed the 
Thresholds of Significance shown in Table 2-2.  Operation of the proposed project would 
therefore result in a less-than-significant cumulative impact to air quality from criteria air pollutant 
and precursor emissions.  

3.1.2. Greenhouse Gases 
The screening criteria developed for greenhouse gases were derived using the default emission 
assumptions in URBEMIS and using off-model GHG estimates for indirect emissions from 
electrical generation, solid waste and water conveyance.  If the project has other significant 
sources of GHG emissions not accounted for in the methodology described above, then the 
screening criteria should not be used.  Projects below the applicable screening criteria shown in 
Table 3-1 would not exceed the 1,100 MT of CO2e/yr GHG threshold of significance for projects 
other than permitted stationary sources.  

If a project, including stationary sources, is located in a community with an adopted qualified 
GHG Reduction Strategy, the project may be considered less than significant if it is consistent 
with the GHG Reduction Strategy.  A project must demonstrate its consistency by identifying and 
implementing all applicable feasible measures and policies from the GHG Reduction Strategy into 
the project. 
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Table 3-1 
Operational-Related Criteria Air Pollutant and Precursor Screening Level Sizes  

Land Use Type Operational Criteria 
Pollutant Screening Size 

Operational GHG 
Screening Size 

Construction-Related 
Screening Size 

Single-family 325 du (NOX) 56 du 114 du (ROG) 
Apartment, low-rise 451 du (ROG) 78 du 240 du (ROG) 
Apartment, mid-rise 494 du (ROG) 87 du 240 du (ROG) 
Apartment, high-rise 510 du (ROG) 91 du 249 du (ROG) 
Condo/townhouse, general 451 du (ROG) 78 du 240 du (ROG) 
Condo/townhouse, high-rise 511 du (ROG) 92 du 252 du (ROG) 
Mobile home park 450 du (ROG) 82 du 114 du (ROG) 
Retirement community 487 du (ROG) 94 du 114 du (ROG) 
Congregate care facility 657 du (ROG) 143 du 240 du (ROG) 
Day-care center 53 ksf (NOX) 11 ksf 277 ksf (ROG) 
Elementary school 271 ksf (NOX) 44 ksf 277 ksf (ROG) 
Elementary school 2747 students (ROG) - 3904 students (ROG) 
Junior high school 285 ksf (NOX) - 277 ksf (ROG) 
Junior high school 2460 students (NOX) 46 ksf 3261 students (ROG) 
High school 311 ksf (NOX) 49 ksf 277 ksf (ROG) 
High school 2390 students (NOX) - 3012 students (ROG) 
Junior college (2 years) 152 ksf (NOX) 28 ksf 277 ksf (ROG) 
Junior college (2 years) 2865 students (ROG) - 3012 students (ROG) 
University/college (4 years) 1760 students (NOX) 320 students 3012 students (ROG) 
Library 78 ksf (NOX) 15 ksf 277 ksf (ROG) 
Place of worship 439 ksf (NOX) 61 ksf 277 ksf (ROG) 
City park 2613 acres (ROG) 600 acres 67 acres (PM10) 
Racquet club 291 ksf (NOX) 46 ksf 277 ksf (ROG) 
Racquetball/health 128 ksf (NOX) 24 ksf 277 ksf (ROG) 
Quality restaurant 47 ksf (NOX) 9 ksf 277 ksf (ROG) 
High turnover restaurant 33 ksf (NOX) 7 ksf 277 ksf (ROG) 
Fast food rest. w/ drive thru 6 ksf (NOX) 1 ksf 277 ksf (ROG) 
Fast food rest. w/o drive thru 8 ksf (NOX) 1 ksf 277 ksf (ROG) 
Hotel 489 rooms (NOX) 83 rooms 554 rooms (ROG) 
Motel 688 rooms (NOX) 106 rooms 554 rooms (ROG) 
Free-standing discount store 76 ksf (NOX) 15 ksf 277 ksf (ROG) 
Free-standing discount superstore 87 ksf (NOX) 17 ksf 277 ksf (ROG) 
Discount club 102 ksf (NOX) 20 ksf 277 ksf (ROG) 
Regional shopping center 99 ksf (NOX) 19 ksf 277 ksf (ROG) 
Electronic Superstore 95 ksf (NOX) 18 ksf 277 ksf (ROG) 
Home improvement superstore 142 ksf (NOX) 26 ksf 277 ksf (ROG) 
Strip mall 99 ksf (NOX) 19 ksf 277 ksf (ROG) 
Hardware/paint store 83 ksf (NOX) 16 ksf 277 ksf (ROG) 
Supermarket 42 ksf (NOX) 8 ksf 277 ksf (ROG) 
Convenience market (24 hour) 5 ksf (NOX) 1 ksf 277 ksf (ROG) 
Convenience market with gas pumps 4 ksf (NOX) 1 ksf 277 ksf (ROG) 
Bank (with drive-through) 17 ksf (NOX) 3 ksf 277 ksf (ROG) 
General office building 346 ksf (NOX) 53 ksf 277 ksf (ROG) 
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Table 3-1 
Operational-Related Criteria Air Pollutant and Precursor Screening Level Sizes  

Land Use Type Operational Criteria 
Pollutant Screening Size 

Operational GHG 
Screening Size 

Construction-Related 
Screening Size 

Office park 323 ksf (NOX) 50 ksf 277 ksf (ROG) 
Government office building 61 ksf (NOX) 12 ksf 277 ksf (ROG) 
Government (civic center) 149 ksf (NOX) 27 ksf 277 ksf (ROG) 
Pharmacy/drugstore w/ drive through 49 ksf (NOX) 10 ksf 277 ksf (ROG) 
Pharmacy/drugstore w/o drive through 48 ksf (NOX) 10 ksf 277 ksf (ROG) 
Medical office building 117 ksf (NOX) 22 ksf 277 ksf (ROG) 
Hospital 226 ksf (NOX) 39 ksf 277 ksf (ROG) 
Hospital 334 beds (NOX) 84 ksf 337 beds (ROG) 
Warehouse 864 ksf (NOX) 64 ksf 259 ksf (NOX) 
General light industry 541 ksf (NOX) 121 ksf 259 ksf (NOX) 
General light industry 72 acres (NOX) - 11 acres (NOX) 
General light industry 1249 employees (NOX) - 540 employees (NOX)
General heavy industry 1899 ksf (ROG) - 259 ksf (NOX) 
General heavy industry 281 acres (ROG) - 11 acres (NOX) 
Industrial park 553 ksf (NOX) 65 ksf 259 ksf (NOX) 
Industrial park 61 acres (NOX) - 11 acres (NOX) 
Industrial park 1154 employees (NOX) - 577 employees (NOX)
Manufacturing 992 ksf (NOX) 89 ksf 259 ksf (NOX) 
Notes: du = dwelling units; ksf = thousand square feet; NOX = oxides of nitrogen; ROG = reactive organic gases. 
Screening levels include indirect and area source emissions. Emissions from engines (e.g., back-up generators) and 
industrial sources subject to Air District Rules and Regulations embedded in the land uses are not included in the screening 
estimates and must be added to the above land uses. 
Refer to Appendix D for support documentation. 
Source: Modeled by EDAW 2009. 

 

3.2. COMMUNITY RISK AND HAZARD IMPACTS 

Please refer to Chapter 5 for discussion of screening criteria for local community risk and hazard 
impacts. 

3.3. CARBON MONOXIDE IMPACTS 

This preliminary screening methodology provides the Lead Agency with a conservative indication 
of whether the implementation of the proposed project would result in CO emissions that exceed 
the Thresholds of Significance shown in Table 2-3. 

The proposed project would result in a less-than-significant impact to localized CO concentrations 
if the following screening criteria is met: 

1. Project is consistent with an applicable congestion management program established 
by the county congestion management agency for designated roads or highways, 
regional transportation plan, and local congestion management agency plans. 
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