
  AGENDA ITEM: VIII-1 

MILPITAS PLANNING COMMISSION 
AGENDA REPORT 

 

PUBLIC HEARING Meeting Date: June 27, 2012 

 
APPLICATION: CONDITIONAL USE PERMIT NO. UP12-0008 
 
APPLICATION  
SUMMARY: A request to operate a foot massage spa within an existing tenant 

space. 
 

LOCATION: 1555 Landess Ave.  (APN: 88-35-016) 

APPLICANT: Zhenrui Liu Name, 510 Sirina Ct, San Jose, CA 95131 

OWNER: Yee, Shum and Shuit Trustee, Castro Valley, CA 94546 
 
RECOMMENDATION: Staff recommends that the Planning Commission:  Adopt 

Resolution No. 12-028 subject to the conditions of approval. 
 
PROJECT DATA: 

General Plan/ 
Zoning Designation: General Commercial with Site and Architectural Review Overlay 

(C2-S) 
   
CEQA Determination: Categorically exempt from further environmental review pursuant 

to Section 15301 for existing facilities. 
 

PLANNER: Tiffany Brown, Assistant Planner 
 
PJ:         2822 
 
ATTACHMENTS:  A. Resolution No. 12-028 

B. Project Plans 
C. Letter From the Applicant 
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LOCATION MAP   
 

Project Site 
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BACKGROUND 
On May 8, 2012 an application was submitted by Zhenrui Liu, requesting to operate a foot spa 
within a retail building adjacent to the Seasons Market Place Shopping Center.  According to 
Table 5.02-1, Commercial Zone Uses, of the Zoning Ordinance, massage establishments, 
including foot massage, are conditionally permitted uses with review and approval by the 
Planning Commission. 
 
In 1986, the City established the requirement to obtain approval of a Conditional Use Permit 
(CUP) for all new massage establishments in the General Commercial (C2) Zoning District.  In 
1996 the City limited locations for new establishments to only the Highway Services zoning 
district with a CUP.  The available locations for new establishments were later expanded in 2008 
to include the Highways Services, General Commercial and Town Center zoning districts.  
 
The zoning ordinance defines a massage establishment as an establishment having a fixed place 
of business, including but not limited to any establishment in which massage, acupressure or 
similar services are made available (except those which are exempt by Government Code 
Section 51033 as amended from time to time), in which the teaching, practice, or the giving of 
massage, acupressure or similar procedure is conducted.   
 
Massage Ordinance  
In 1994, the City adopted an ordinance for the local licensing of massage establishments.  The 
purpose and intent of the Massage Ordinance is to provide a non-zoning means of protecting the 
public health, safety, and welfare by requiring the operation of massage establishments, off-
premises massage services, and persons offering massage to follow certain performance 
standards and receive approval from the Police Department.  The City recognized massage as a 
valid professional service offering the public health and therapeutic benefits.  The California 
Massage Therapy Council restricts City’s from requiring a CUP for massage establishments if 
the owner of the business or self practitioner is CAMTC Certified. 
 
California Massage Therapy Council 
The California Massage Therapy Council (CAMTC) was created by the California Legislature 
through the enactment of California Business and Professions Code Section 4600 et seq.  The 
mission of this Council is to protect the pubic by certifying qualified massage professionals in 
California by creating a voluntary certification system for the massage therapy profession.  In 
order for a massage practitioner to become certified, the must first fill out the proper forms and 
apply for the license which includes fingerprinting and taking a passport photo.  Then the 
CAMTC will complete a background check and verify that the practitioner has completed 
enough training to conduct massage for consumers and issue the Therapist with a certified 
identification card.  This process is very similar to the Police Department process for each new 
massage establishment/practitioner and therefore enables the practitioner to be exempt from 
certain sections of the City Massage Ordinance. 
 
Although certified therapists are exempt from requiring a CUP, they are not exempt entirely 
from the Massage Ordinance, just the sections that are repeated through the CAMTC 
certification.  For example, they will not have to obtain an annual permit from the Police 
Department, be fingerprinted or have a photo on the file because the practitioners file is already 
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available through CAMTC.  However, all massage establishments, off-premise massage services, 
and practitioners must still comply with the operating, safety, and public nuisance regulations in 
the Massage Ordinance. 
 
In this case, the applicant is not CAMTC certified and therefore is subject to Table XI-10-5.02-1 
of the Zoning Ordinance for massage establishment as the primary business use is a 
Conditionally Permitted use and requires review and approval by the Planning Commission. 
 
PROJECT DESCRIPTION 
The project site is near the recently redeveloped Seasons Market Place Shopping Center.  The 
site is a developed commercial center built in the late eighties-early nineties.  The site consists of 
one 80,000 square foot rectangular building, facing inward toward the Season Market Place. A 
vicinity map of the subject site location is included on the previous page.  The General Plan and 
Zoning Ordinance designate this site as General Commercial.  Neighboring uses include Landess 
Optometry, a Donut Shop, Savory Chicken restaurant, and a bicycle shop. 
 
The applicant proposes to locate a new foot massage establishment within an 890 square foot 
tenant space.  This space includes 10 massage sofas, a staff room, restroom, and 
Lobby/Reception area.  Massage will be conducted in an open floor plan, and there are no private 
rooms.   This open floor plan allows sound in all massage areas to be heard throughout the 
establishment.  The establishment will offer foot, lower leg, hands, arms, shoulders, neck and 
head massages.  The upper arms, shoulders, neck massages will be conducted over clothing.  The 
business hours of operation will be daily between 10:00a.m. and 10:00p.m.  See Attachment C 
for more details. 

ADOPTED PLANS AND ORDINANCES CONSISTENCY 

General Plan 
The table below outlines the project’s consistency with applicable General Plan Guiding 
Principles and Implementing Policies: 

Table 2  
General Plan Consistency 

 
Policy Consistency 

Finding 
2.a-I-5:  Maintain policies that promote a strong economy which provides 

economic opportunities for all Milpitas residents within existing 
environmental, social fiscal and land use constraints. 

Consistent.   

 2.a-I-10:  Foster community pride and growth through beautification of 
existing and future development.   

Consistent.  

 
The foot massage establishment is consistent with the General Plan in that the spa is within the 
existing environmental, social, fiscal and land use constraints and the use at the proposed 
location fosters community growth and pride by occupying a vacant tenant space within the 
Seasons Market Place Shopping Center.  A shopping center fully occupied or close to being fully 
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occupied, creates a thriving commercial district that promotes pride and in addition adds a 
variety of tenants for the Milpitas customers. 
 
Zoning Ordinance 
The proposed project at the proposed location is consistent with the Zoning Ordinance Table XI-
10-5.02-1, in that a massage establishment as the primary business use is a Conditionally 
Permitted use within the General Commercial zone (if in compliance with the Milpitas Municipal 
Code III-6-7, Massage Establishments).  The proposed use, at the proposed location will not be 
detrimental or injurious to property or improvements in the vicinity nor to the public health, 
safety, and general welfare. 
 
Milpitas Municipal Code III-6-7, Massage Establishment, 
The purpose and intent of the Massage Ordinance is to protect the public health, safety and 
welfare by regulating the operation of massage establishments, off-premises massage services, 
and persons offering massage and to ensure that persons offering massage services conduct their 
work in a lawful and professional manner; that they possess the minimum necessary 
qualifications and training; and that they comply with minimum building sanitation and health 
standards. The proposed establishment is consistent with the Milpitas Municipal Code III-6-1, 
Massage Establishment.   
 
ENVIRONMENTAL REVIEW 
The Planning Division conducted an initial environmental assessment of the project in 
accordance with the California Environmental Quality Act (CEQA).  Staff determined that the 
project is categorically exempt from further environmental review pursuant to Section 15301 of 
the General Provisions for Existing Facilities due to the proposed project being use for a massage 
establishment to locate within an existing facility. 
 
PUBLIC COMMENT/OUTREACH 
Staff publicly noticed the application in accordance with City and State law.  As of the time of 
writing this report, there have been no inquiries from the public. 
 
CONCLUSION 
The proposal to locate a new massage establishment within the shopping center is consistent with 
the General Plan and Zoning Ordinance.  The Milpitas Day Spa will promote a mix of uses, 
provide economic opportunities, and will be compatible with its neighboring existing and future 
tenants within the center. 
 
RECOMMENDATION 
STAFF RECOMMENDS THAT the Planning Commission close the public hearing after 
hearing testimony and adopt Resolution No. 12-028 approving UP12-0008 subject to the 
attached Resolution and Conditions of Approval. 
 
Attachments: 

A. Resolution No. 12-028 
B. Project Plans 
C. Letter From the Applicant 



ATTACHMENT A. 

RESOLUTION NO. 12-028 
 

A RESOLUTION OF THE PLANNING COMMISSION OF THE CITY OF MILPITAS, 
CALIFORNIA, APPROVING CONDITIONAL USE PERMIT NO. UP12-0008, FOOT 

MASSAGE, TO ALLOW THE OPERATION OF A FOOT MASSAGE SPA, LOCATED 
AT 1555 LANDESS 

 
WHEREAS, on May 8, 2012, an application was submitted by Zhenrui Liu, 510 Sirina 

Ct, San Jose, CA 95131, to allow for the operation of a foot massage spa within an existing 
tenant space at 1555 Landess Ave.  The property is located within the General Commercial 
Zoning District.  (APN: 88-35-016); and 
 

WHEREAS, the Planning Division completed an environmental assessment for the 
project in accordance with the California Environmental Quality Act (CEQA), and recommends 
that the Planning Commission determine this project exempt. 
 

WHEREAS, on July 27, 2012, the Planning Commission held a duly noticed public 
hearing on the subject application, and considered evidence presented by City staff, the 
applicant, and other interested parties. 
 

NOW THEREFORE, the Planning Commission of the City of Milpitas hereby finds, 
determines and resolves as follows: 

 
Section 1: The recitals set forth above are true and correct and incorporated herein by 

reference. 
 
Section 2: The project is categorically exempt from further environmental review 

pursuant to Section 15301 of the General Provisions for Existing Facilities, since the massage 
establishment will  locate into an existing facility and require only minor interior alterations. 

 
Section 3: The proposed project is consistent with the General Plan Policies 2.a-I-5 and 

2.a-I-10 in that the spa is within the existing environmental, social, fiscal and land use constraints 
and the use at the proposed location fosters community growth and pride by occupying a vacant 
tenant space within the Seasons Market Place Shopping Center.  A shopping center fully 
occupied or close to being fully occupied, creates a thriving commercial district that promotes 
pride and in addition adds a variety of tenants for the Milpitas customers. 

 
Section 4: The proposed project at the proposed location is consistent with the Zoning 

Ordinance Table XI-10-5.02-1, in that a massage establishment as the primary business use is a 
Conditionally Permitted use within the General Commercial zone (if in compliance with the 
Milpitas Municipal Code III-6-7, Massage Establishments).  The proposed use, at the proposed 
location will not be detrimental or injurious to property or improvements in the vicinity nor to 
the public health, safety, and general welfare. 
 

Section 5:  The purpose and intent of the Massage Ordinance is to protect the public 
health, safety and welfare by regulating the operation of massage establishments, off-premises 
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massage services, and persons offering massage and to ensure that persons offering massage 
services conduct their work in a lawful and professional manner; that they possess the minimum 
necessary qualifications and training; and that they comply with minimum building sanitation 
and health standards. The proposed establishment is consistent with the Milpitas Municipal Code 
III-6-1, Massage Establishment.   
 

Section 6: The Planning Commission of the City of Milpitas hereby approves UP12-
0008, subject to the above Findings, and Conditions of Approval attached hereto as Exhibit 1.   
 
PASSED AND ADOPTED at a regular meeting of the Planning Commission of the City of 
Milpitas on June 27, 2012 
 

 
Chair 

 
TO WIT: 
 
I HEREBY CERTIFY that the following resolution was duly adopted at a regular meeting of 
the Planning Commission of the City of Milpitas on June 27, 2012, and carried by the following 
roll call vote:  
 

COMMISSIONER AYES NOES ABSENT ABSTAIN 

Lawrence Ciardella     

John Luk     

Rajeev Madnawat     

Sudhir Mandal     

Zeya Mohsin     

Gurdev Sandhu     

Steve Tao     

Garry Barbadillo     
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EXHIBIT 1 
 

CONDITIONS OF APPROVAL 
CONDITIONAL USE PERMIT NO. UP12-0008 

A request to operate a foot massage spa within an existing tenant space. 
1555 Landess Ave.  (APN: 88-35-016) 

 
General Conditions 
 
1.  The owner or designee shall develop the approved project in conformance with the approved 

plans and color and materials sample boards approved by the Planning Commission on June 
27, 2012, in accordance with these Conditions of Approval.     
 
Any deviation from the approved site plan, floor plans, elevations, materials, colors, 
landscape plan, or other approved submittal shall require that, prior to the issuance of 
building permits, the owner or designee shall submit modified plans and any other applicable 
materials as required by the City for review and obtain the approval of the Planning Director 
or Designee.  If the Planning Director or designee determines that the deviation is significant, 
the owner or designee shall be required to apply for review and obtain approval of the 
Planning Commission, in accordance with the Zoning Ordinance. (P)                                                                

 
UP12-0008 shall become null and void if the project is not commenced within two (2) years 
from the date of approval unless in conjunction with a tentative map, then the project life 
coincides with the life of the map.  Pursuant to Section 64.06(B) of the Zoning Ordinance of 
the City of Milpitas, commencement shall be:  
 
a. Completes a foundation associated with the project; or 
b. Dedicates any land or easement as required from the zoning action; or 
c. Complies with all legal requirements necessary to commence the use, or obtains an 
occupancy permit, whichever is sooner. 
 

2.  Pursuant to Section 64.06(1), the owner or designee shall have the right to request an 
extension of UP12-0008 if said request is made, filed and approved by the Planning 
Commission prior to expiration dates set forth herein. (P)  

 
5. The massage establishment shall comply with Title III, Chapter 6 "Massage Establishments 

and Practitioners", of the City of Milpitas Municipal Code. (P) 
 
6.   The massage establishment permit, and a copy of the permit of each and every massage 

practitioner employed by a massage establishment shall be displayed in an open and 
conspicuous place on the premises. (P) 

 
7.   Prior to issuance of a certificate of occupancy and business license, the applicant shall submit 

an application to the Chief of Police or his or her authorized representative.  Please refer to 
III-6-6 Massage Establishment, and Off-Premises Massage Service Permit Application. (P) 
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8. Each person employed or acting as a message practitioner shall have a valid massage 
practitioner permit issued by the Chief of Police which shall be clearly visible on the 
massage practitioner’s person during working hours.  It shall be unlawful for any owner, 
manager, operator, managing officer/employee, or permittee to employ or permit a person to 
act as a massage practitioner who is not listed on the massage establishment permit 
application or off-premises massage services permit application and who is not in possession 
of a valid massage practitioner permit issued pursuant to Chapter 6 of the Milpitas Municipal 
Code.  (P) 

 
9. The possession of a valid massage establishment permit or off-premises massage service 

permit does not authorize the possessor of the permit or any other person to perform work for 
which a massage practitioner permit is required. (P) 

 
10. Massage shall be provided or given only between the hours of 7:00 a.m. and 10:00 p.m. No 

massage establishment shall be open and no customer shall be in such massage establishment 
between the hours of 10:30 p.m. and 7:00 a.m. No off-premises massage shall be provided or 
given between the hours of 10:00 p.m. and 7:00 a.m. (P) 

 
11. A list of services available, and the cost of such services, shall be posted in an open public 

place within the premises and shall be described in readily understandable language. No 
owner, manager, operator, managing officer/employee, or permittee shall permit, and no 
massage practitioner shall offer or perform, any service other than those posted. (P) 

 
12. Every massage establishment and off-premises massage service shall keep a written record of 

the date and hour of each service provided, the name and address of each patron and the 
service received, and the name of the massage practitioner administering the service. Such 
records shall be open to inspection only by City officials, including the Police Department 
and the City Attorney, charged with enforcement of this chapter. These records may not be 
used for any other purpose than as records of services provided and may not be provided to 
other parties by the massage establishment or off-premises massage service unless otherwise 
required by law. Such records shall be retained on the premises of the massage establishment 
or at the off-premises massage service business office for a period of two (2) years. (P) 

 
13. Massage establishments shall at all times be equipped with an adequate supply of clean 

sanitary towels, table coverings and linens. Clean towels, coverings and linens shall be stored 
in enclosed cabinets. Towels and linens shall not be used on more than one (1) patron, unless 
they have first been laundered and disinfected. Disposable towels and coverings shall not be 
used on more than one (1) patron. Soiled linens and paper towels shall be deposited in 
separate, approved receptacles. (P) 

 
14. All employees, and massage practitioners, shall perform their work fully clothed, be clean 

and wear clean outer garments which are used and worn only at the establishment (i.e., a 
smock). (P) 

 
15. No massage establishment or off-premises massage service shall operate as a school of 

massage, or use the same facilities as that of a school of massage. (P) 
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16. No massage establishment or off-premises massage service which has been granted a permit 

under the provisions of this Chapter shall place, publish or distribute or cause to be placed, 
published or distributed any advertising matter that depicts any portion of the human body 
that would reasonably suggest to prospective customers that any service is available other 
than those services described in Section 6-2(c) of this Chapter. No massage establishment or 
off-premises massage service shall employ language in the text of such advertising that 
would reasonably suggest to a prospective patron that any service is available other than 
those services as described in Section 6-2(c) of this Chapter. (P) 

 
17. No massage establishment shall be open for business without at least one massage 

practitioner on the premises at all times who is in possession of a valid permit. (P) 
 
18. Any change with respect to the information contained in the permittee's application shall be 

reported to the Chief of Police within ten (10) days of such change. (Ord. 172.3 (part), 
4/18/95) (P) 

 
21. Massage practitioners that have a valid certificate issued by the Massage Therapy 

Organization (also known as the California Massage Therapy Council), pursuant to 
California Business and Professions Code Chapter 10.5 of Division 2, shall be excused from 
compliance with those conditions of approval contained herein that are governed by state 
law. (P) 
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