
  AGENDA ITEM: IX-1 

MILPITAS PLANNING COMMISSION 
AGENDA REPORT 

 

PUBLIC HEARING  Meeting Date: July 11, 2012 

 
APPLICATION: CONDITIONAL USE PERMIT AMENDMENT NO. UA12-

0004 
 
APPLICATION  
SUMMARY: A request to amend the existing conditional use permit for the 

private school, eliminating condition of approval #3 to increase the 
maximum number of students allowed. 

 

LOCATION: 200 North Abbott Ave (APN: 022-22-072) 

APPLICANT: St. Thomas Catholic School, 200 North Abbott Ave, Milpitas, CA 
95037 

OWNER: St. Thomas Catholic School, 200 North Abbott Ave, Milpitas, CA 
95037 

 
RECOMMENDATION: Staff recommends that the Planning Commission:  Adopt the 

Resolution No. 12-030 subject to the attached conditions of 
approval. 

 
PROJECT DATA: 

General Plan/ 
Zoning Designation: Single Family Residential (R1-6) 
 
Related Permits: UP# 1348, UP09-0048 and SD09-0006 
   
CEQA Determination: Categorically exempt from further environmental review pursuant 

to Section 15301 for “Existing Facilities” 
  
PLANNER: Tiffany Brown, Assistant Planner 
 
PJ NUMBER: 2619 
 
 
ATTACHMENTS:  A. Resolution No. 12-030 

B. Site Plans 
C. Letter from the Applicant 
D. UP1348 Meeting Minutes 
E. UP 1348 Staff Report, Conditions Of Approval 
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BACKGROUND 
In 1996, a conditional use permit was approved for a 44 student preschool/day care facility to 
operate at the church located at 200 N Abbott Ave.  Since then, an application was reviewed and 
approved on April 25, 2012, for a conditional use permit amendment and site development 
permit amendment to update the façade of the church and add 1,074 square feet to the church for 
and 172 square feet for a restroom to the existing school building. 
  
On March 30, 2012, an application was submitted for the request to remove condition of 
approval number three of the approved use permit from 1996.  The condition of approval reads 
as follows: 
 

“3. The approved maximum number of children for this day care center is 44.  
Prior to opening the day care center for business, the applicant shall file with 
the Planning Division a copy of the State License for this day care facility.  
Prior to increasing the number of children at this day care facility, the 
applicant shall obtain Planning Commission approval of an amendment to this 
Use Permit.” 

 
The proposed permit amendment would therefore remove the discretionary, zoning-based 
restriction on child populations at the facility and instead replace them with the child occupancy 
restrictions applicable to such day care facilities imposed by state law, such as those imposed by 
the California Building Code and state child care regulations.   
 
PROJECT DESCRIPTION 
The project site is approximately one acre with two buildings located on the northeast side of the 
property and a 30 stall parking lot on the west side of the property.  The church is located within 
a residential neighborhood near Anthony Spangler Elementary School. A vicinity map of the 
subject site location is included on the previous page.   
 
The site includes a 2,578 square foot child care center (day care school)  with three classrooms, 
two bathrooms (one interior, one exterior) a hall for multi-purpose activities, and an office.  No 
exterior or interior changes to the building are proposed with this application.  The allowed 
occupancy for the school building for daycare under the California Building and Safety Code is 
74.  This number includes all staff and students.  The day care school is not in operation on the 
weekends when the church facility is at its peak use.   
 
Parking 
Per Section 53 of the Zoning Ordinance, a Day Care School requires one parking space per 
classroom or one parking space per every 500 square feet, whichever is greater along with one 
(1) parking space per six (6) students up to 5 parking spaces and one (1) space per every ten (10) 
students after that.  In this case, the day care school is 2,578 square feet requiring five (5) 
parking spaces and a maximum occupant load of 74 persons requiring ten (10) parking spaces 
totaling in 15 parking spaces required overall. As previously mentioned, the property has 30 
parking stalls and the day care school and church have alternating peak hours and days of 
operation.  The City has no complaints or records for vehicle accidents caused by the layout of 
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the parking lot.  In conclusion, the day care school and church uses meet the parking 
requirements.  See UP09-0048 for further details on parking for the church.   

ADOPTED PLANS AND ORDINANCES CONSISTENCY 

General Plan 
The table below outlines the project’s consistency with applicable General Plan Guiding 
Principles and Implementing Policies: 
 

Table 1  
General Plan Consistency 

 
Policy Consistency Finding 
2.a-I-24:  Encourage the establishment of day care 

facilities consistent with State standards, 
including the issuance of use permits for large 
day care facilities where compatible with 
surrounding neighborhoods and commercial 
uses, particularly in public facilities such as 
community centers, churches, schools and in 
employment centers and large housing 
developments. 

Consistent.  The day care school is 
consistent with State standards and is 
compatible with the surrounding 
neighborhood and elementary school.   

2.c-G-1:  Provide adequate school facilities for 
City’s Residents. 

Consistent.  Expanding the existing day 
school at the proposed location expands 
education opportunities for Milpitas 
residents. 

 
Zoning Ordinance 
The proposed use is a conditionally permitted use pursuant to Municipal Code Table XI-10-4.02-
1 - Residential Zone Uses.  The site was approved for a daycare preschool in 1996.  Expanding 
the existing day care school at the proposed location expands educational opportunities for 
Milpitas residents and will not be detrimental or injurious to property or improvements in the 
vicinity nor to the public health, safety, and general welfare.   
 
Milpitas Child Care Master Plan 
The table below outlines the project’s consistency with the goals and implementation policies of 
the Milpitas Child Care Master Plan dated April 2, 2002.    
 

Table 4 
Milpitas Child Care Master Plan Consistency 

 
Policy Consistency Finding 
Accessibility Policy 2.2-G-I: 

The City of Milpitas promotes the 
retention of existing facilities and the 

Consistent.  The project promotes business 
retention in that the project is an expansion of an 
existing child care facility within the city limits.    
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Policy Consistency Finding 
development of new child care facilities 
within the city limits.  

Accessibility Policy 2.2-I-3: 
The City of Milpitas encourages existing 
and new facilities to offer a variety of 
child care types in order to meet specific 
needs. 

 

Consistent.  The proposed facility targets infants 
and toddlers.   
 

 
 
ENVIRONMENTAL REVIEW 
The Planning Division conducted an initial environmental assessment of the project in 
accordance with the California Environmental Quality Act (CEQA).  Staff determined that the 
project is categorically exempt from further environmental review pursuant to Section 15301 for 
“Existing Facilities” in that the school is not proposing changes to the existing building, just the 
number of students attending the facility.   
 
PUBLIC COMMENT/OUTREACH 
Staff publicly noticed the application in accordance with City and State law.  As of the time of 
writing this report, there have been no inquiries from the public. 
 
CONCLUSION 
The preschool/day care center has been in operation since 1996 with no complaints from 
Milpitas Residents to the City.  Eliminating condition of approval number 3 from the previously 
approved use permit will allow the day care school to operate under the California Building and 
Safety Code standards for occupant load and State Licensing for Preschools/Daycare Centers.  
The occupant load for the existing building for a preschool/day care use is 74 persons.  This 
number includes all staff and students.  The current Zoning Ordinance calculates parking on 
square footage and rooms, not per person.  Therefore, there will be no affect on the parking 
requirements.  And as previously mentioned, though the site is shared with a church, they have 
alternate schedules.  The day care school operates during the week and the church peak hours are 
during the weekend.  
 
RECOMMENDATION 
STAFF RECOMMENDS THAT the Planning Commission close the public hearing after 
hearing testimony and adopt Resolution No. 12-030 approving Conditional Use Permit 
Amendment No. UA12-0004 subject to the attached Resolution and Conditions of Approval. 
 
Attachments: 

      A. Resolution No. 12-030 
B. Site Plans 
C. Letter from the Applicant 
D. UP1348 Meeting Minutes 
E. UP 1348 Staff Report, Conditions Of Approval 
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ATTACHMENT A. 

RESOLUTION NO. 12-030 
 

A RESOLUTION OF THE PLANNING COMMISSION OF THE CITY OF MILPITAS, 
CALIFORNIA, APPROVING CONDITIONAL USE PERMIT AMENDMENT NO. 

UA12-0004 TO AMEND THE EXISTING CONDITIONAL USE PERMIT FOR THE 
PRIVATE SCHOOL, ELIMINATING CONDITION OF APPROVAL #3 TO INCREASE 

THE MAXIMUM NUMBER OF STUDENTS ALLOWED, LOCATED AT  
200 N. ABBOTT AVE 

 
WHEREAS, on March 30, 2012, an application was submitted by St Thomas Catholic 

Church, 200 N Abbott Ave, to amend the existing conditional use permit for the private school 
by eliminating the previous condition of approval No. 3, which set a permit-based restriction on 
the maximum number of students allowed at 200 N Abbott Ave.  The property is located within 
the Single Family Residential Zoning District (APN: 22-22-072); and 
 

WHEREAS, the Planning Division completed an environmental assessment for the 
project in accordance with the California Environmental Quality Act (CEQA), and recommends 
that the Planning Commission determine this project exempt. 
 

WHEREAS, on July 11, 2012, the Planning Commission held a duly noticed public 
hearing on the subject application, and considered evidence presented by City staff, the 
applicant, and other interested parties. 
 

NOW THEREFORE, the Planning Commission of the City of Milpitas hereby finds, 
determines and resolves as follows: 

 
Section 1: The recitals set forth above are true and correct and incorporated herein by 

reference. 
 

 Section 2: The project is categorically exempt from further environmental review 
pursuant to Section 15301 for “Existing Facilities” in that the school is not proposing changes to 
the existing building, just the number of students attending the facility.   

 
 
Section 3: The proposed use at the proposed location is consistent with the General Plan 

Policies 2.a-I-24 and 2.c-G-1 in that the preschool is consistent with State standards and is a 
compatible use with the surrounding residential neighborhood and neighboring elementary 
school.   
 

Section 4: The proposed use at the proposed location is consistent with the Municipal 
Code Table XI-10-4.02-1 - Residential Zone Uses in that a child care center (day care school) 
use is a conditionally permitted use. The site was approved for a daycare preschool in 1996 and 
eliminating occupancy restrictions in former Condition of Approval No.3, so as to allow for 
more children in the facility, contingent upon compliance with state law occupancy and other 
restrictions, expands educational opportunities for Milpitas residents and will not be detrimental 
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or injurious to property or improvements in the vicinity nor to the public health, safety, and 
general welfare.   

 
 
Section 5:   The project is consistent with the Milpitas Childcare Master Plan in that the 

Project amendments increases the service capacity of a child care facility within the city limits 
and helps close the gap between the supply of quality care facilities in Milpitas and demand for 
services. 

 
Section 6: The Planning Commission of the City of Milpitas hereby approves UA12-

0004 subject to the above Findings, and Conditions of Approval attached hereto as Exhibit 1.   
 
PASSED AND ADOPTED at a regular meeting of the Planning Commission of the City of 
Milpitas on July 11, 2012 
 

 
Chair 

 
TO WIT: 
 
I HEREBY CERTIFY that the following resolution was duly adopted at a regular meeting of 
the Planning Commission of the City of Milpitas on July 11, 2012, and carried by the following 
roll call vote:  
 

COMMISSIONER AYES NOES ABSENT ABSTAIN 

Lawrence Ciardella     

John Luk     

Rajeev Madnawat     

Sudhir Mandal     

Zeya Mohsin     

Gurdev Sandhu     

Steve Tao     

Garry Barbadillo     
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EXHIBIT 1 
 

AMENDED AND RESTATED CONDITIONS OF APPROVAL 
CONDITIONAL USE PERMIT NO. UA12-0004 

A request to amend the existing conditional use permit for the private school, eliminating 
condition of approval #3, thereby subjecting the facility only to state law child population 

restrictions and potentially increasing the maximum number of students allowed. 
200 North Abbott Ave (APN: 022-22-072) 

General Conditions 
 
1.  The owner or designee shall develop the approved project in conformance with the approved 

plans and color and materials sample boards approved by the Planning Commission on July 
11, 2012, in accordance with these Conditions of Approval.     
 
Any deviation from the approved site plan, floor plans, elevations, materials, colors, 
landscape plan, or other approved submittal shall require that, prior to the issuance of 
building permits, the owner or designee shall submit modified plans and any other applicable 
materials as required by the City for review and obtain the approval of the Planning Director 
or Designee.  If the Planning Director or designee determines that the deviation is significant, 
the owner or designee shall be required to apply for review and obtain approval of the 
Planning Commission, in accordance with the Zoning Ordinance. (P)                                                                

 
UA12-0004 shall become null and void if the project is not commenced within two (2) years 
from the date of approval unless in conjunction with a tentative map, then the project life 
coincides with the life of the map.  Pursuant to Section 64.06(B) of the Zoning Ordinance of 
the City of Milpitas, commencement shall be:  
 
a. Completes a foundation associated with the project; or 
b. Dedicates any land or easement as required from the zoning action; or 
c. Complies with all legal requirements necessary to commence the use, or obtains an 
occupancy permit, whichever is sooner. 
 

2.  Pursuant to Section 64.06(1), the owner or designee shall have the right to request an 
extension of UA12-0004 if said request is made, filed and approved by the Planning 
Commission prior to expiration dates set forth herein. (P)  

 
3. This use shall be conducted in compliance with all appropriate local, state and federal laws 

and regulations and in conformance with the approved plans.  (P) 
 
4. Prior to business operation, the applicant shall submit to the Planning Division staff a 

revision of the procedure sheet (or parents Handbook) designed for the day care parents 
describing the drop-off and pick-up procedures/rules for this day care center.  The procedure 
sheet shall prohibit the use of car honking or other loud noises at this site in order to keep the 
drop-off/pick-up process as quiet as possible. (P) 
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5. The approved hours of operation for this day care center are Monday through Friday, 6:00am 
to 6:30pm.  Any change to extend the operating hours before 6:00am or after 6:30pm 
requires Planning Commission approval of an amendment to this Use Permit.  (P) 

6. The Planning Commission shall retain the right to reopen this Use Permit if the day care 
center is operating in a manner which constitutes a nuisance.  The process shall be pursuant 
to the Milpitas Zoning Ordinance for Code Enforcement Procedures.  (P) 

 
7. Informational disclosure:  No change shall be made in the use or occupancy of any structure 

that would place the structure in a different division of the same group or occupancy or in a 
different group of occupancies, unless such structure is made to comply with the 
requirements of the current code(s). California Fire Code, Section 102.3  (F) 

 
8. E Occupancies are required to be provided with a fire alarm. Fire Alarm shall be extended to 

the expanded area per California Fire Code Section 907.2.3. Note, a fire alarm will be 
required for the whole building when tenants are not separated by a fire wall meeting the 
California Building Code Section 705.  (F) 

 
9. The Milpitas Fire Department shall approve new installation and/or modifications to fire 

protection, alarm or monitoring system(s). A separate submittal is required to the Milpitas 
Fire Department, for review and approval, prior to the commencement of any work. (F) 

 
10. An application for revised licensing under the California Department of Social Services 

(Community Care Licensing Division) shall be completed and cleared prior to occupancy.  
(F) 

 
11. Interior finish, decorative materials and furnishings shall comply with the California Fire 

Code Chapter 8, the California Building Code Chapter 8 and Title 19, Division 1, Chapter 1, 
Subchapter 1, Article 3.08.  (F) 

 
12. New and existing buildings shall have approved address numbers, building numbers or 

approved building identification placed in a position that is plainly legible and visible from 
the street or road fronting the property. These numbers shall contrast with their background. 
Address numbers shall be Arabic numerals or alphabet letters and shall be consistent with 
Milpitas standardized addressing guidelines. CFC Section 505.1  (F) 

 
13. For E Occupancy, all doors and gates shall swing in the direction of exit travel. California 

Fire Code Section 1008.1.9.  (F) 
 

14. Gates serving the means of egress system shall comply with the applicable requirements for 
doors. Panic hardware shall be provided for the Playground area exit doors. California Fire 
Code Section 1008.2. (F) 

 
(P) = Planning 
(F) = Fire Prevention  
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