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EMENT BETW
NDING AND DEVELND RANDALL FU OPMENT 

 
MENT for consulting services is made by and between the City of Milpitas (“City”) 

d Development (“Consultant”) as of April 17  in Milpitas, California. , 2007

AGREEMENT 
 

ct  SERVICES.  Subject to the terms and conditions set forth in this Agreement, Consultant 
shall provide to City the services described in the Scope o Exhibit Af Work attached as  at the time and 
place and in the manner specified therein.  In the event of a conflict  or inconsistency between the terms 
of nd 

 in
this Agreement a Exhibit A, the Agreement shall prevail. 

1.1 
 

Term of Services.  The term of this Agreement shall begin on the date first noted above 
and shall end on June 30, 2008, the date of completion specified in Exhibit A, and 
Consultant shall complete all the work described in Exhibit A prior to that date, unless the 
term of the Agreement is otherwise terminated or extended, as provided for in Section 8.    

e ti
t af

 
1.2 Stand

Th me provided to Consultant to complete the services required by this Agreement shall 
no fect the City’s right to terminate the Agreement, as provided for in Section 8. 

ard of Performance.  Consultant shall perform all services required pursuant to this 
ment in the manner and according to the highest and best professional standards 
ved by a practitioner of the profession in which Consultant is engaged in the 
aphical area in which Consultant practices its profession.  Consultant shall prepare 
k products required by this Agreement in a substantial, first-class manner and shall 

Agree
obser
geogr
all wor

nfor
actic

 
1.3 Profe

co m to the highest and best professional standards of quality observed by a person 
pr ing in Consultant's profession. 

ssional Skill.  It is mutually agreed by the parties that City is relying upon the 
sional skill of the consultant as a specialist in the work, and Consultant represents to 
ty that its work shall conform to the highest and best professional standards of the 
sion.  Acceptance of the Consultant's work by the City does not operate as a release 
sultant's representations.  It is intended that Consultant's work shall conform to the 
t and best standards of accuracy, completene

profes
the Ci
profes
of Con
highes ss and coordination. 

 
1.4 Assignment of Personnel.  Consultant shall assign only competent personnel to perform 

se es pursuant to this Agreement. Exhibit A shall name any specific personnel 
ing title and hourly charge rate) who shall be performing services.  In the event that 

n its sole discretion, at any time during the term of this Agreement, desires the 
gnment of any such persons, Consultant shall, immediately upon receiving notice 
ity of such desire of City, reassign such person or persons. 

rvic
(includ
City, i
reassi
from C
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   Consultant shall devote such time to the performance of services pursuant to this 
gree
rovid

 
Section 2.

A ment as may be reasonably necessary to meet the standard of performance 
p ed in Section 1 above and to complete Consultant’s obligations hereunder. 

 COMPENSATION.  City hereby agrees to pay Consultant an amount not to exceed 
$25  servi
sha nt fo
for
ren
her
pe
 
Co
Ag  costs of providing the services required hereunder, 
inc ding salaries and benefits of employees and subcontractors of Consultant.  Consultant further 
rep
pri
par
pen
elig
thi
 

,000.00 f ces to be performed and reimbursable costs incurred under this Agreement.  City 
ll pay Consulta r services rendered pursuant to this Agreement at the time and in the manner set 

th herein.  The payments specified below shall be the only payments from City to Consultant for services 
dered pursuant to this Agreement.  Consultant shall submit all invoices to City in the manner specified 
ein.  Except as specifically authorized by City, Consultant shall not bill City for duplicate services 

rformed by more than one person. 

nsultant and City acknowledge and agree that compensation paid by City to Consultant under this 
reement is based upon Consultant’s estimated

or all

lu
resents that the amount of the compensation specified in this Section 2 shall be a guaranteed maximum 

ce.  Hourly rates for personnel performing services shall be as shown in Exhibit B.  Consequently, the 
ties further agree that compensation hereunder is intended to include the costs of contributions to any 
sions and/or annuities to which Consultant and its employees, agents, and subcontractors may be 
ible.  City therefore has no responsibility for such contributions beyond compensation required under 

s Agreement. 

2.1 Invoices.  Consultant shall submit invoices, not more often than once a month during the 
term of this Agreement, based on the cost for services performed and reimbursable costs 
incurred during the billing period.  Invoices shall contain the following information: 

 
 Serial identification of bills; (“Invoice #") 
 
 

percentage of completion, if applicable;  
 Co ment" format specified in 

Ex t . 
 At ’s

en  
the work
each rei

 The tota greement by Consultant 
an c
hereund
Co lt
rea s
necessa

The beginning and ending dates of the billing period; 
A Task Summary containing the City project name and number, purchase order 
number, Project Manager, original contract amount, the amount of prior billings, 
the total due this period, the balance available under the Agreement, and the 

nsultant shall use the City's "Consultant Progress Pay
hibi C for invoice tracking and shall submit the form with each invoice
City  option, for each work item in each task, a copy of the applicable time 
tries or time sheets shall be submitted showing the name of the person doing 

, the hours spent by each person, a brief description of the work, and 
mbursable expense;  
l number of hours of work performed under the A

d ea h employee, agent, and subcontractor of Consultant performing services 
er, as well as a separate notice when the total number of hours of work by 

nsu ant and any individual employee, agent, or subcontractor of Consultant 
che  or exceeds 800 hours, which shall include an estimate of the time 

ry to complete the work described in Exhibit A;  
nsultant’s signature.  The Co
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2.2 Monthly Payment.

reement between                                                                       April 12, 2007
as 

  City shall make monthly payments, based on invoices received, for 
rvic

ll h
requir
perce
contra
to the
receip
a retu
correc

 
2.3 Total 

se es satisfactorily performed, and for authorized reimbursable costs incurred.  City 
sha ave thirty (30) days from the receipt of an invoice that complies with all of the 

ements above and is otherwise acceptable to the City to pay Consultant.  Ten (10) 
nt shall be retained by the City from each contract billing until the completion of the 
ct unless authorized differently by City.  In the event that an invoice is not acceptable 

 City, said invoice shall be returned to Consultant within thirty (30) days of the City’s 
t of the invoice with a detailed explanation of the deficiency.  City’s obligation to pay 
rned invoice shall not arise earlier than thirty (30) days after resubmission of the 
ted invoice. 

Payment.  City shall pay for the services to be rendered by Consultant pursuant to 
reement.  City shall nothis Ag t pay any additional sum for any expense or cost whatsoever 

incurred by Consultant in rendering services pursuant to this Agreement.  City shall make 
 pa

 
 In no 

amou
unless
executed change order or amendment.  In the event that Consultant identifies additional 
work o
the wo
shall p
shall n

 
2.4 Hourl

no yment for any extra, further, or additional service pursuant to this Agreement.   

event shall Consultant submit any invoice for an amount in excess of the maximum 
nt of compensation provided above either for a task or for the entire Agreement, 
 the Agreement is modified prior to the submission of such an invoice by a properly 

utside the scope of services specified in Exhibit A that may be required to complete 
rk required under this Agreement, Consultant shall immediately notify the City and 
rovide a written not-to-exceed price for performing this additional work.  Consultant 
ot perform extra work without specific written City approval. 

y Fees.  Fees for work performed by Consultant on an hourly basis shall not exceed 
ounts shown on Exhibit B. 

ursable Expenses.

the am
 
2.5 Reimb   Reimbursable expenses are included in the total not-to-exceed 

nt of compensation provided under this Agreement. amou
 
2.6 aymP ent of Taxes.  Consultant is solely responsible for the payment of employment taxes 

d under this Agreement and any other applincurre icable federal or state taxes. 
 
2.7 Payment upon Termination.  In the event that the City or Consultant terminates this 

A ment pursuant to Section 8, the City shall compensate the Consultant for all 
nding costs and reimbursable expenses incurred for work satisfactorily c

gree
outsta ompleted as 
of the date of written notice of termination.  Consultant shall maintain adequate logs and 

esh
 com

 
2.8 

tim eets in order to verify costs incurred to that date.  The City shall have no obligation 
to pensate Consultant for work not verified by logs or timesheets. 

Authorization to Perform Services.  The Consultant is not authorized to perform any 
se es or incur any costs whatsoever under the terms of this Agreement until receipt of a 

 Notice to Proceed from the City. 
rvic

written
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Section 3.

reement between                                                                       A  2
as 

 FACILITIES AND EQUIPMENT.  Except as set forth herein, Consultant shall, at its sole 
cos prov
req
in 
 
Cit s may be 
rea onably necessary for Consultant’s use while consulting with City employees and reviewing records and 
the
be i
inc
tele
 
If th
Cit rmit 
from the City.   
 
Se

t and expense, ide all facilities and equipment that may be necessary to perform the services 
uired by this Agreement.  City shall make available to Consultant only the facilities and equipment listed 

this section, and only under the terms and conditions set forth herein. 

y shall furnish physical facilities such as desks, filing cabinets, and conference space, a
s
 information in possession of the City.  The location, quantity, and time of furnishing those facilities shall 
n the sole discretion of City.  In no event shall City be obligated to furnish any facility that may involve 

urring any direct expense, including but not limited to computer, cellular telephone, long-distance 
phone, or other communication charges, vehicles, and reproduction facilities. 

e performance of the work specified in Exhibit A requires destructive testing or other work within the 
y’s public right-of-way, Consultant, or Consultant’s subconsultant, shall obtain an encroachment pe

ction 4. INSURANCE REQUIREMENTS.  Before beginning any work under this Agreement, 
nsultant shall procure "occurrence coverage" insurance against claims for injuries to persons or 
mages to property t

Co
da hat may arise from or in connection with the performance of the work hereunder by 
the Consultant and its agents, representatives, employees, and subcontractors.  Consultant shall provide 
pro  to Ci
ins
by 
de
an
req
ins
 

of satisfactory ty of such insurance that meets the requirements of this section and under forms of 
urance satisfactory in all respects to the City.  Consultant shall maintain the insurance policies required 
this section throughout the term of this Agreement and shall produce said policies to the City upon 
mand.  The cost of such insurance shall be included in the Consultant's price.  Consultant shall not allow 
y subcontractor to commence work on any subcontract until Consultant has obtained all insurance 
uired herein for the subcontractor(s) and provided evidence thereof to City.  Verification of the required 
urance shall be submitted and made part of this Agreement prior to execution. 

4.1 Workers’ Compensation.  Consultant shall, at its sole cost and expense, maintain 
Statutory Workers’ Compensation Insurance and Employer’s Liability Insurance for any 
and all persons employed directly or indirectly by Consultant.  The Statutory Workers’ 
Compensation Insurance and Employer’s Liability Insurance shall be provided with limits of 
not less than ONE MILLION DOLLARS ($1,000,000.00) per accident.  In the alternati
Consultant may rely on a self-insurance program to meet those requirements, but on

ve, 
ly if 

e pr
ode.

Labor
is prov
rights 
for los

 
4.2 Comm

th ogram of self-insurance complies fully with the provisions of the California Labor 
C   Determination of whether a self-insurance program meets the standards of the 

 Code shall be solely in the discretion of the City Attorney.  The insurer, if insurance 
ided, or the Consultant, if a program of self-insurance is provided, shall waive all 
of subrogation against the City and its officers, officials, employees, and volunteers 
s arising from work performed under this Agreement.  

ercial General and Automobile Liability Insurance.   
 

4.2.1 General requirements.  Consultant, at its own cost and expense, shall maintain 
commercial general and automobile liability insurance for the term of this 
Agreement in an amount not less than ONE MILLION DOLLARS ($1,000,000.00) 
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plated by this Agreement. If a Commercial General Liability Insurance or an 
bile Liability form or other form with a general aggregate limit is used, 
e general aggregate limit shall apply separately to the work to be 
ed under this Agreement or the general aggregate limit shall be at least 
e required occurrence limit.  Such coverage shall include but shall not be 
o, protection against claims arising from bodily and personal injury, 
g death resulting therefrom, and damage to property resulting from 
s contemplated under this Agreement, including the use of owned and non-
automobiles. 

m scope of coverage.  Commercial general coverage shall be at least as 
s Insurance Services Officebroad a  Commercial General Liability occurrence form 

CG 0001 (ed. 11/88) or Insurance Services Office form number GL 0002 (ed. 1/73) 
ng
er

Automo
Automo
endorse

 
4.2.3 Additio

coveri  comprehensive General Liability and Insurance Services Office form 
numb  GL 0404 covering Broad Form Comprehensive General Liability.  

bile coverage shall be at least as broad as Insurance Services Office 
bile Liability form CA 0001 (ed. 12/90) Code 1 (“any auto”).  No 
ment shall be attached limiting the coverage. 

nal requirements.  Each of the following shall be included in the 
ce coverage or added as an endorsement at least as broad as Insurance 
s Office form number CG 20 10 (11/85 ed.) to the policy: 

insuran
Service

 
a. City and its officers, employees, agents, contractors, consultants, and 

upied
he Co

the scope
contracto

 
b. The insur

on a claim
 

c. An endor
respect to
consultan
maintaine o a loss under 

 cover
 

d. Any failur with reporting provisions of the 
policy shall not affect coverage provided to CITY and its officers, 

ployee

volunteers shall be covered as insureds with respect to each of the 
following: liability arising out of activities performed by or on behalf of 
Consultant, including the insured’s general supervision of Consultant; 
products and completed operations of Consultant; premises owned, 
occ , or used by Consultant; and automobiles owned, leased, or used 
by t nsultant.  The coverage shall contain no special limitations on 

 of protection afforded to City or its officers, employees, agents, 
rs, consultants, or volunteers. 

ance shall cover on an occurrence or an accident basis, and not 
s-made basis. 

sement must state that coverage is primary insurance with 
 the City and its officers, officials, employees, contractors, 
ts, and volunteers, and that no insurance or self-insurance 
d by the City shall be called upon to contribute t

the age. 

e of CONSULTANT to comply 

em s, agents, and volunteers. 
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e. An endorsement shall state that coverage shall not be suspended, voided, 

requested
 

4.3 Professional Lia
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or canceled by either party, reduced in coverage or in limits, except after 
thirty (30) days' prior written notice by certified mail, return receipt 

, has been given to the City. 

bility Insurance.  Not applicable. 
 

4.4 Requirements for All Policies.
 

4.1 4. Acceptability of insurers.  All insura
with insurers with a Bests' rating of no

nce required by this section is to be placed 
 less than A. 

 
4.4.2 caVerifi tion of coverage.  Prior to beginning any work under this Agreement, 

ant shall furnish City with certificates of insurance and with ori
ments effecting coverage required herein.  The certificates an

Consult ginal 
endorse d 

t i
require 

 
4.4.3 Subcon

endorsements for each insurance policy are to be signed by a person authorized 
by tha nsurer to bind coverage on its behalf.  The City reserves the right to 

complete, certified copies of all required insurance policies at any time. 

tractors.  Consultant shall include all subcontractors as insureds under its 
or shall furnish separate certificates and endorsements for each 

tractor.  All coverages for subcontractors shall be subject to all of the 
ents stated herein. 

policies 
subcon
requirem

 
4.4.4 ctDedu ibles and Self-Insured Retentions.  Consultant shall disclose to and 

he approval of City for the self-insured retentions and deductibles before 
ng any of the services or work called for by any term of this Agreement.   

he period covered by this Agreeme

obtain t
beginni

 
During t nt, only upon the prior express written 
authorization of the City, Consultant may increase such deductibles or self-insured 

io
consulta
deductib
procure
adminis
 

4.4.5 Notice 

retent ns with respect to City, its officers, employees, agents, contractors, 
nts, and volunteers.  The City may condition approval of an increase in 
le or self-insured retention levels with a requirement that Consultant 

 a bond, guaranteeing payment of losses and related investigations, claim 
tration, and defense expenses that is satisfactory in all respects to the City. 

of Reduction in Coverage.  In the event that any coverage required by 
tion is reduced, limited, or materially affected in any other manner, 
ant shall provide written notice to City at Consultant’s earliest possible 
nity and in no case later than five days after Consultant is notified of the 
 in coverage. 

this sec
Consult
opportu
change

 
4.5 Remedies.  In a

or maintain any i surance policies or policy endorsements to the extent and within the time 
herein d,

ddition to any other remedies City may have if Consultant fails to provide 
n

 require  City may, at its sole option exercise any of the following remedies, which 



 
Co
Cit

are alternatives to other remedies City may have and are not the exclusive remedy for 
Consu

 
 O educt and retain the amount of the premiums for such 

ins n
 

 Order yment that 
becomes due to Consultant hereunder, or both stop work and withhold any payment, 
un

 
 Declar

 
.6 Waiver
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ltant’s breach: 

btain such insurance and d
ura ce from any sums due under the Agreement; 

Consultant to stop work under this Agreement or withhold any pa

til Consultant demonstrates compliance with the requirements hereof; and/or 

e Consultant in material breach of the Agreement and terminate the Agreement. 

4 .  The Risk Manager of the City has the authority to waive or vary any provision of 
Sectio 4
in writing. 

 
Section 5.

ns .2 through 4.5.  Any such waiver or variation shall not be effective unless made 

 INDEMNIFICATION AND CONSULTANT’S RESPONSIBILITIES.   Consultant shall 
 counsel reasonably acceptable to the City, and hold harmless the City and its 
oyees, agents

indemnify, defend with
officials, officers, empl , contractors, consultants, and volunteers from and against any and all 
losses, liability, claims, suits, actions, damages, and causes of action arising out of any personal injury, 
bod  of life
ord
of 
liab
wh
will
(2)
inju
ind
Co
not
ind
su
ack
 
In 
und
Re
ind
for
pa
Cit
 
Se

ily injury, loss , or damage to property, or any violation of any federal, state, or municipal law or 
inance, to the extent caused, in whole or in part, by the willful misconduct or negligent acts or omissions 

Consultant or its employees, subcontractors, or agents, by acts for which they could be held strictly 
le, or by the quality or character of their work.  The foregoing obligation of Consultant shall not apply 

en (1) the injury, loss of life, damage to property, or violation of law arises wholly from the negligence or 
ful misconduct of the City or its officers, employees, agents, contractors, consultants, or volunteers and 
 the actions of Consultant or its employees, subcontractor, or agents have contributed in no part to the 
ry, loss of life, damage to property, or violation of law.  It is understood that the duty of Consultant to 
emnify and hold harmless includes the duty to defend as set forth in Section 2778 of the California Civil 
de.  Acceptance by City of insurance certificates and endorsements required under this Agreement does 
 relieve Consultant from liability under this indemnification and hold harmless clause.  This 
emnification and hold harmless clause shall apply to any damages or claims for damages whether or not 
ch insurance policies shall have been determined to apply.  By execution of this Agreement, Consultant 
nowledges and agrees to the provisions of this Section and that it is a material element of consideration. 

the event that Consultant or any employee, agent, or subcontractor of Consultant providing services 
er this Agreement is determined by a court of competent jurisdiction or the California Public Employees 

tirement System (PERS) to be eligible for enrollment in PERS as an employee of City, Consultant shall 
emnify, defend, and hold harmless City for the payment of any employee and/or employer contributions 
 PERS benefits on behalf of Consultant or its employees, agents, or subcontractors, as well as for the 
yment of any penalties and interest on such contributions, which would otherwise be the responsibility of 

. y

ction 6. STATUS OF CONSULTANT.
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6.1 Independent Contractor.

reement between                                                                       April 12, 2
as 

  At all times during the term of this Agreement, Consultant shall 
 an

ght t
pursu
Other
accom
City, s
and a
Agree
all clai
but no
(PERS
emplo

 
6.2 Cons

be  independent contractor and shall not be an employee of City.  City shall have the 
ri o control Consultant only insofar as the results of Consultant's services rendered 

ant to this Agreement and assignment of personnel pursuant to Subparagraph 1.3.  
wise, City shall not have the right to control the means by which Consultant 
plishes services rendered pursuant to this Agreement.  Notwithstanding any other 
tate, or federal policy, rule, regulation, law, or ordinance to the contrary, Consultant 

ny of its employees, agents, and subcontractors providing services under this 
ment shall not qualify for or become entitled to, and hereby agree to waive any and 
ms to, any compensation, benefit, or any incident of employment by City, including 
t limited to eligibility to enroll in the California Public Employees Retirement System 
) as an employee of City and entitlement to any contribution to be paid by City for 

yer contributions and/or employee contributions for PERS benefits. 

ultant No Agent.  Except as City may specify in writing, Consultant shall have no 
rity, express or implied, to act on behalf of City in any capacity whatsoever as an 
  Consultant shall have no authority, express or implied, pursuant to this Agreement 

autho
agent.

 
Section 7.

to bind City to any obligation whatsoever. 

 LEGAL REQUIREMENTS.
 

7.1 Governing Law.  The laws of the State of California shall govern this Agreement. 
 
7.2 Compliance with Applicable Laws.  C

all s applicable to the performance o
onsultant and any subcontractors shall comply with 

 law f the work hereunder. 
 
7.3 Other Governmental Regulations.  To the extent that this Agreement may be funded by 

fis istance from another governmental entity, Consultant and any subcontractors cal ass
all c
ch fi

 
7.4 Licenses and Permits.

sh omply with all applicable rules and regulations to which City is bound by the terms of 
su scal assistance program. 

  Consultant represents and warrants to City that Consultant and 

 a
profes
emplo
at all ti any licenses, permits, and approvals that are 
legally required to practice their respective professions and to perform this Agreement.  In 

ditio
ing 

 
7.5 Nond

its employees, agents, and any subcontractors have all licenses, permits, qualifications, 
and pprovals of whatsoever nature that are legally required to practice their respective 

sions.  Consultant represents and warrants to City that Consultant and its 
yees, agents, any subcontractors shall, at their sole cost and expense, keep in effect 
mes during the term of this Agreement 

ad n to the foregoing, Consultant and any subcontractors shall obtain and maintain 
dur the term of this Agreement valid business license from City. 

iscrimination and Equal Opportunity.  Consultant shall not discriminate, on the 
of a person’s race, religion, color, national origin, age, physical or mental handicap or 
lity, medical condition, marital status, sex, or sexual orientation, against any 
yee, applicant for employment, subcontractor, bidder for a subcontract, or participant 
ipient of, or applicant for any services or programs provided by Consultant under this 

basis 
disabi
emplo
in, rec
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Agreement.  Consultant shall comply with all applicable federal, state, and local laws, 
policie
emplo
Agree
of Con

 
Consu ns of this Subsection in any subcontract approved by 
the City or this Agreement. 

 
Section 8.

reement between                                                                       April 12, 2007 
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s, rules, and requirements related to equal opportunity and nondiscrimination in 
yment, contracting, and the provision of any services that are the subject of this 
ment, including but not limited to the satisfaction of any positive obligations required 
sultant thereby.   

ltant shall include the provisio

 TERMINATION AND MODIFICATION.
 

8.1 Termination.  City may terminate this Agreement at an
writ  notification to Consultant.   

y time and without cause upon 
ten

 
 the
rfor

howev nsation upon Consultant delivering to City 
any or 
materi
with th
 

8.2 Exten

In  event of termination, Consultant shall be entitled to compensation for services 
pe med prior to the effective date of termination as provided in Section 2.  City, 

er, may condition payment of such compe
all documents, photographs, computer software, video and audio tapes, and other 
als provided to Consultant or prepared by or for Consultant or the City in connection 
is Agreement. 

sion.  City may, in its sole and exclusive discretion, extend the end date of this 
ment beyond that provided for in Subsection 1.1.  Any such extension shall be 
ied in writing by the City.  Consultant understands and agrees that, if City issues 
n extension, City shall have

Agree
specif
such a  no obligation to provide Consultant with compensation 
beyon the maximum amount provided for in this Agreement.  Similarly, unless authorized 

 the

 
8.3 Amen

d 
by  City, City shall have no obligation to reimburse Consultant for any otherwise 
reimbursable expenses incurred during the extension period. 

dments.  The parties may amend this Agreement only by a writing signed by all the 
s. 

nment and Subcontracting.

partie
 
8.4 Assig    City and Consultant recognize and agree that this 

ment contemplates personal performance by Consultant and is based upon a 
ination of Consultant’s unique personal competence, experience, and specia

Agree
determ lized 

rso
gree

Consu not assign this Agreement or any interest therein without the prior written 
approval of the City.  Consultant shall not subcontract any portion of the performance 

ntem
onsu

 
8.5 Surviv

pe nal knowledge.  Moreover, a substantial inducement to City for entering into this 
A ment was and is the professional reputation and competence of Consultant.  

ltant may 

co plated and provided for herein, other than to the subcontractors listed in the 
C ltant’s proposal, without prior written approval of the City. 

al.  All obligations arising prior to the termination of this Agreement and all 
ons of this Agreement allocating liability between City and Consultant shall survive 

rmination of this Agreement. 
provisi
the te
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8.6 Options upon Breach by Consultant.

reement between                                                                       April 12, 2007 
as 

  If Consultant materially breaches any of the terms 
 this

i
 

8.6.1  cancellation of the Agreement; 
 
8.6.2 sign documents, and 

any other work product prepared by Consultant pursuant to this Agreement prior to 
a

 
8.6.3 Retentio

describ

of  Agreement, City’s remedies shall include, but not be limited to, any or all of the 
follow ng: 

Immediate

Retention of the plans, specifications, drawings, reports, de

cancell tion; and 

n of a different consultant at Consultant’s cost to complete the work 
ed in Exhibit A not finished by Consultant. 

 
Section 9. KEEPING AND STATUS OF RECORDS.
 

9.1 Records Created as Part of Consultant’s Performance.  All reports, data, maps, 
l hs, memoranda, plans, studies, 

cifi terials, in electronic or any 
other form, that Consultant prepares or obtains pursuant to this Agreement and that relate 

 the
ee

under
those 
the Ci
to deli
a mat
City, a
kept b
withou
pursu
work f
exclus
compe
transf

 
9.2 Cons

mode s, charts, studies, surveys, calculations, photograp
spe cations, records, files, or any other documents or ma

to  matters covered hereunder shall be the property of the City.  Consultant hereby 
agr s to deliver those documents to the City at any time upon demand of the City.  It is 

stood and agreed that the documents and other materials, including but not limited to 
described above, prepared pursuant to this Agreement are prepared specifically for 
ty and are not necessarily suitable for any future or other use. Failure by Consultant 
ver these documents to the City within the time period specified by the City shall be 
erial breach of this Agreement. City and Consultant agree that, until final approval by 
ll data, plans, specifications, reports and other documents are preliminary drafts not 
y the City in the ordinary course of business and will not be disclosed to third parties 
t prior written consent of both parties.  All work product submitted to the City 

ant to this Agreement shall be deemed a "work for hire".  Upon submission of any 
or hire pursuant to this Agreement, and acceptance by the City as complete, non-
ive title to copyright of said work for hire shall transfer to the City.  The 
nsation recited in Exhibit B shall be deemed to be sufficient consideration for said 

er of copyright. 

ultant’s Books and Records.  Consultant shall maintain any and all ledgers, books 
ount, invoices, vouchers, canceled checks, and other records or documents 
cing or relating to charges for services or expenditures and disbursements charged 

 City under this Agreement for a minimum of three (3) years, or for any longer period 
ed by law, from the date of final payment to the Consultant to this Agreement.  

ction and Audit of Record

of acc
eviden
to the
requir

 
9.3 Inspe s.  Any records or documents that Section 9.2 of this 

greem
d/o

the Ci
expen

A ent requires Consultant to maintain shall be made available for inspection, audit, 
an r copying at any time during regular business hours, upon oral or written request of 

ty.  Under California Government Code Section 8546.7, if the amount of public funds 
ded under this Agreement exceeds TEN THOUSAND DOLLARS ($10,000.00), the 
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Agreement shall be subject to the examination and audit of the State Auditor, at the 
reque
payme
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st of City or as part of any audit of the City, for a period of three (3) years after final 
nt under the Agreement. 

ct  MISCELLANEOUS PROVISIONS.
 

ttorn10.1 A eys’ Fees.  If a party to this Agreement brings any action, including an action for 
declaratory relief, to enforce or interpret the provision of this Agreement, the prevailing 

ty s
t p

separ
 
10.2 Venue

par hall be entitled to reasonable attorneys’ fees in addition to any other relief to which 
tha arty may be entitled.  The court may set such fees in the same action or in a 

ate action brought for that purpose. 

.   In the event that either party brings any action against the other under this 
ment, the parties agree that trial of such action shaAgree ll be vested exclusively in the 

state courts of California in the County of Santa Clara or in the United States District Court 
the

 
10.3 Sever

for  Northern District of California. 

ability.  If a court of competent jurisdiction finds or rules that any provision of this 
ment is invalid, void, or unenforceable, the provisions of this Agreement not so 
ed shall remain in full force and effect.  The in

Agree
adjudg validity in whole or in part of any 
provision of this Agreement shall not void or affect the validity of any other provision of this 

ee
 
10.4 No Im

Agr ment. 

plied Waiver of Breach.  The waiver of performance or any breach of a specific 
on of this Agreement does not constitute a waiver of any other breach of that term or 
her term of this Agreement. 

ors and Assigns.

provisi
any ot

 
10.5 Success   The provisions of this Agreement shall inure to the benefit of 

 sh
 
10.6 Use o

and all apply to and bind the successors and assigns of the parties. 

f Recycled Products.  Consultant shall prepare and submit all reports, written 
s and other printed material on recycled pstudie aper to the extent it is available at equal or 

less cost than virgin paper. 
 
10.7 nfl Co ict of Interest.  Consultant may serve other clients, but none whose activities within 

rporate limits of City or whose business, regardless of location, would place the co
Consultant in a “conflict of interest,” as that term is defined in the Political Reform Act, 

ifie
 

Consu
Agree ity shall have any financial interest in this 

ee

Consu
month
emplo

cod d at California Government Code Section 81000 et seq.   

ltant shall not employ any City official in the work performed pursuant to this 
ment.  No officer or employee of C

Agr ment that would violate California Government Code Sections 1090 et seq. 
 

ltant hereby warrants that it is not now, nor has it been in the previous twelve (12) 
s, an employee, agent, appointee, or official of the City.  If Consultant were an 
yee, agent, appointee, or official of the City in the previous twelve months, 
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Consultant warrants that it did not participate in any manner in the forming of this 
Agree
Gover
entitle
reimbu
sums 
may b
applic
 
Consu
or con
emplo
agree
perfor
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ment.  Consultant understands that, if this Agreement is made in violation of 
nment Code §1090 et.seq., the entire Agreement is void and Consultant will not be 
d to any compensation for services performed pursuant to this Agreement, including 
rsement of expenses, and Consultant will be required to reimburse the City for any 

paid to the Consultant.  Consultant understands that, in addition to the foregoing, it 
e subject to criminal prosecution for a violation of Government Code § 1090 and, if 
able, may be disqualified from holding public office in the State of California. 

ltant certifies that it has not paid any direct or contingent fee, contribution, donation 
ideration of any kind to any firm, organization, or person (other than a bona fide s

yee of Consultant) in connection with procuring this Agreement, nor has Consultant 
d to employ or retain any firm, organization, or person in connection with the 
mance of this Agreement as a condition for obtaining this Agreement. 

tation.  Consultant agrees not to solicit business at any meeting, focus group, or 
ew related to this Agreement, either orally or through any written materials. intervi

 
10.9 Ownership of Documents.   All documents developed or obtained by Consultant in the 

for
  
10.1 Contr

per mance of the Agreement shall be deemed to be the property of the City.   

act Administration.0   This Agreement shall be administered by Jimmy Nguyen, who 
is a orized to act for, and on behalf of City.  All correspondence shall be directed to or 
thro h the Contract Administrator or his or her designee. 

uth
ug

 
10.1 Notices.1   Any written notice to Consultant shall be sent to:   

Randa
6400 
Emeryville, CA 94608 

 
written notice to 

 
Greg 
455 E
Milpita

 
10.12 Profes

 
Bill Donnelley, National Business Director 

ll Funding & Development 
Hollis Street, Suite 2 

Any City shall be sent to: 

Armendariz, Public Works Director/City E
ast Calaveras Boulevard 

ngineer 

s, California 95035 

sional Seal.  Where applicable in the determination of the City, the first page of a 
techni ach page of construction 
drawin sed professional responsible for 
the re

 
10.13 Recor

cal report, first page of design specifications, and e
s shall be stamped/sealed and signed by the liceng

port/design preparation.  

d Drawing.  Not applicable. 
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10.14 Integration.

ns ervices Agreem between                         
y of as and Randa ding and Development                                                    

  This Agreement, including the exhibits, represents the entire and integrated 
e
es

 
10.1 Exhib

agre ment between City and Consultant and supersedes all prior negotiations, 
repr entations, or agreements, either written or oral. 

its5 .  All exhibits referenced in this Agreement are incorporated by reference herein. 
 
 

CITY OF MIL ITAS     CONSULTANT 
 
 
___
Thomas C. Williams, City Manager   Randall Funding & Development, Inc. 
 
AT
 
 
    

P

_________________________   ______________________________ 

TEST: 

   ______________________________ 
Ma ty Clerk     Taxpayer Identification Number 
 
AP ROVED AS TO FORM: 
 
 
 

ry Lavelle, Ci

P

     
Ste
 
AP ROVED AS TO CONTENT: 
 
 
 

ven T. Mattas, City Attorney 

P

     
Gr ity Engineer 
 
AP
 
 
 

eg Armendariz, Public Works Director/C

PROVED: 

     
Em
 
 
Att
 Scope of Services 
 Exhibit B: Compensation Schedule, personnel and rates 
 nts 
 
 
 
J:\w \Mnrsw\500\001\AGREE\Milpitas Standard Consulting Agmt_0730full.doc 
 

ma Karlen, Finance Director/Risk Manager 

achments: 
Exhibit A: 

Exhibit C: Insurance Coverage Docume
Exhibit D: Sample Progress Payment Form 

pd
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EXHIBIT A
 

SCOPE OF SERVICES
 
Ongoing Services:

ing Services Agreement between                                                           
y of ilpitas and Randall Funding and Development         Exhibit A                   

 

 

 
Pro o Randalocator comprehensive grants database/search engine with 
acc
inc
 
Pro erts as they are announced.  Inform City 
wh gnificantly altered. 
 
Pro
que epared 
for the
pro
 
Fu
and
 nt programs and other outside funding opportunities from federal, state, regional, 

 
 m. 
 s
 Ass et grant program requirements. 
 s nities to leverage grant awards. 
 a itude of award. 
 o
 e
 si

 
Grant Pr

vide unlimited access t
ess to over 4,000 federal, state and foundation grant opportunities in a single database and 

luding the associated grants calendar.   

vide regular Funding Alerts and Special Funding Al
 a potential funding program is cut, changed or sien

vide a Funding Advisor to assist City with detailed aspects of funding programs, respond to 
s, and assist City in pursuing grant opportunities identified in the Funding Plan prstion

 Alviso Adobe Renovation, Project 5055 and identifying funding options for other specified 
jects. 

nding Advisor shall assist City with developing outside funding for designated capital projects, 
 provide grant support including: 
Identify gra
local and private sources. 
Confirm grant requirements and criteria. 
Confirm project’s eligibility for grant progra
As ess grant program’s quantity, magnitude and allocation of awards. 

ess level of effort and cost to me
As ess matching fund requirements; assess opportu
Ev luate likelihood of securing funding and potential magn
Pr vide recommendations regarding “best fit” sources of funding to pursue for project. 
Inv stigate additional opportunities or questions forwarded by City staff. 
As st in implementation of previously developed Funding Strategy for Alviso Adobe 
Renovation, Project 5055. 

oposal Development Services 
 
 o
 s

prog
 onfirm matching fund requirements (cash or in-kind); confirm that match is available or 

 ddressing administrative requirements, reporting, 

 c
 al

ans regarding grant. 
 e

sub

Pr vide city with copy of grant announcement or request for proposals (RFP) as applicable 
Di cuss term and conditions of grant with city staff; confirm understanding of financial and 

rammatic requirements 
C
secure waiver of requirement. 
Work with city staff to determine strategy for a
and other grant terms. 
Se ure written City authorization to prepare grant proposal. 
An yze grant requirements and strategies to support effective grant design process.  Secure 

wers to any preliminary questions 
Pr pare and submit written overview of RFP containing key aspects of program and 

mission requirements 



 
Consulting Services Agreement between                                                                       April 12, 2007 
City of Milpitas and Randall Funding and Development                                                          Page 2  

 Conduct & facilitate grant package design meeting with city staff, and any project partners as 

par
 Pro

t
 t

p oc
 o

be c  
 e

e em
 o

 ro
 
 

applicable.  Develop comprehensive grant package approach based on city’s needs and 
ameters of grant RFP. 
vide written list of information, data or resources that are needed from city, such as 

sta istical data, planning or feasibility reports, studies or other information. 
De ermine preliminary budget plan in conjunction with city staff, subject to refinement as grant 

ess continues. r
Pr vide a schedule that allows sufficient time for each step in the grant application process to 

arried out successfully.
Pr pare administrative draft grant application package for city review.  Provide all narrative 
l ents.  Provide placeholders and recommendations for city-supplied exhibits as applicable. 

Inc rporate city comments and prepare final draft application package.  Submit electronic and 
hard copies to city. 
P vide quality assurance for overall proposal package 
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EXHIBIT B 
 

COMPENSATION SCH
 
 
 
Ongoing Services:

EDU  LE

 
$1, 0 per month for ongoing services. 
Mo ted access to the Randalocator Grant Search Engine & Management Tool, 
fun g Advisor. 
 
Gr

50
nthly fee includes unlimi
ding alert updates, and services by a designated Fundin

ant Proposal Development Services: 
000.00 per grant proposal written, up to seven proposals per year.  Flat fee per proposal includes 

ited associated research. 
$1,
unl
 
$3
un
 
Ot

im

,000.00 per proposal written, for proposals in excess of seven per year.  Flat fee per proposal includes 
limited associated research. 

r:he  
$1
se

 
  

20.00/hour for special assignments authorized in advance by the City in writing, for any additional 
rvices such as grant administration. 
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