MEETING MINUTES

CITY OF MILPITAS
Minutes of: Regular Meeting of Milpitas City Council
Date: Tuesday, October 2, 2007
Time: 6:00 PM
Location: Council Chambers, Milpitas City Hall,

455 East Calaveras Blvd., Milpitas

ROLL CALL Mayor Esteves called the meeting to order at 6:00 PM.

PRESENT: Mayor Esteves, Vice Mayor Livengood, Councilmembers Giordano, Gomez and
Polanski

ABSENT: None
CLOSED SESSION Mayor Esteves publicly stated the Council would convene to Closed Session to discuss employee
negotiations with the Milpitas Supervisors Association and the Milpitas Police Officers

Association, and the employment of the City Attorney.

The Council convened in Open Session at 7:00 PM.

CLOSED SESSION
ANNOUNCEMENT None
PLEDGE Boy Scouts Troop No. 92 Color Guard led the Pledge of Allegiance.
INVOCATION A moment of silence was observed by all present, upon invitation of the Mayor.
MINUTES Motion: approve the minutes of September 18, 2007 City Council meeting, as submitted
Motion/Second: Councilmember Polanski/Councilmember Gomez
Motion carried by a vote of: AYES: 5
NOES: 0

SCHEDULE OF MEETINGS  Motion: to approve the Council Calendars (Schedule of Meetings) for September and October;
and, to change regular City Council meeting dates for the second meeting in November to
November 27 and for the first meeting in December to the 11™ only, and cancel the second
meeting in December.

Councilmember Gomez explained his recommendation, to hold only one meeting in December,
and to avoid holding a meeting the same week as the Thanksgiving holiday.

City Manager Tom Williams announced that the Finance Subcommittee was scheduled on
Wednesday, October 3 at 4:00 PM.

Motion/Second:  Councilmember Gomez/Councilmember Giordano

Motion carried by a vote of: AYES: 5
NOES: 0
PRESENTATIONS Mayor Esteves issued proclamations for the following activities.
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PUBLIC FORUM

ANNOUNCEMENTS

ANNOUNCEMENT OF
CONFLICT OF INTEREST

APPROVAL OF AGENDA

CONSENT CALENDAR
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(1) Arts Day in Milpitas on October 6, 2007. It was accepted by Arts Commission Chair Linda
Rabe, noting the celebration on Saturday in Milpitas at the Civic Center Plaza, in the center
of the Community Center, Library and City Hall, for the whole community.

(2) Make a Difference Day on October 27, 2007. Original proclamation was to be mailed to the
Points of Light and Hands-On Network in Washington, D.C. Milpitas resident Lea Facun
came to the podium to encourage participation on that day at Murphy Park.

(3) Fire Prevention Week for the week of October 7 — 13, 2007. It was accepted by Milpitas
Fire Marshal Patricia Joki. She urged residents to practice a home escape route and to be sure
to change smoke detector batteries at the same time as you turn clocks back this fall.

Robert Finney, 1410 Yosemite Drive, spoke against the 7% proposed rate increase for water
service. He wanted Council to carefully consider costs before raising rates again and asked to give
the citizens a chance to look at the reason staff proposed the increases. He asked what projects
were planned with the increase? He had cut down 10% in his household’s use of water, but then
the rates would go up. He asked about business water users and whether their rates were going up.

Mayor Esteves informed residents that ratepayers did receive a letter recently about utility rates
with the process to make a protest on the proposed water and sewer rates. He reminded residents
of their right to speak up and make their opinions known to the City Council.

Bill Weisgerber and Lonnie Knight, of the Milpitas Relay for Life event organizing committee
thanked the City for its ongoing support, staff and services for the Relay. In the past year, they
took in the highest total ever in ten years of the event, with just over $120,000 raised. Mr.
Weisgerber announced the highest team and individual fundraiser totals, and presented the
Council with a plaque of thanks from the American Cancer Society.

Michael Morgan, David Lane resident and parent of child in the preschool, commented on the
status of Milpitas Pre-school program. He was supportive of the valuable program and urged City
Council support for its longevity.

Mayor Esteves asked the City Manager to place this subject onto the Council agenda, for a future
meeting. Councilmember Gomez commented on the change in personnel at the pre-school, and
wanted to hear from staff who was newly being hired at the pre-school, wanted to know from the
City Manager on what was to be done differently from the past.

Councilmember Giordano announced that the Milpitas Rotary Club would put on the annual
Pumpkin Patch this month October 19-30, with lots of fun activities for families. It would be
located at the Milpitas Sports Center parking lot.

None

Motion: to approve the agenda, as amended

City Manager Tom Williams stated that staff requested to move the public hearing item No. 1 to
the end and to move item No. 11 to the beginning of meeting.

Motion/Second: Councilmember Gomez/Vice Mayor Livengood
Motion carried by a vote of: AYES: 5
NOES: 0

Motion: to approve the Consent Calendar (items noted with *asterisk), as amended
Councilmember Gomez requested placing Item No. 3 onto consent calendar.
Motion/Second:  Councilmember Gomez/Vice Mayor Livengood

Motion carried by a vote of: AYES: 5
NOES: 0
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* 3. Donation to Curtner School
Walk-a-thon

* 4. Commission Appointments

* 5. Rotary Club’s Request for a
Fee Waiver for Pumpkin Patch

* 6. Three Youth Sports
Assistance Fund Grants

* 7. Dispose of Three Surplus
City Vehicles

* 8. Authorize RFPs for General
Plan Housing Element

* 10. Resolution Granting Final
Acceptance of Sewer Deficiency
& Structural Correction Program

* 12. Purchase Order for Legal
Services and Expenses Provided
by Meyers Nave

* 13. Payment for Purchase of
Five Defibrillators

PUBLIC HEARING

1. South Main St. General Plan
Amendment No. GP2006-2,
Zone Change No. ZC2006-2,
Tentative Map No. MA 2006-3,
Environmental Impact
Assessment No. EA2006-5, and
Affordable Housing Regulatory
Agreement
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Approved Mayor Esteves’ recommended $500 donation to Curtner Elementary School
3" grade class walk-a-thon.

Moved to appoint the following Milpitas residents:

Re-appointed Steve Ybarra to a term that expires in October 2010 on the Recycling and
Source Reduction Advisory Commission.

On the Sister Cities Commission, re-appointed Oliver Wan to a term that expires in
September 2010.

On the Youth Advisory Commission:

Appointed Calvin Liang to a term that expires in September 2008.

Appointed Lan Ngo to a term that expires in September 2008.

Appointed Ryan Ng as Alternate No. | to a term that expires in September 2008.
Appointed Lovin Cortez as Alternate No. 3 to a term that expires in September 2008.
Appointed Ryan Ha as Alternate No. 4 to a term that expires in September 2008.

Approved the waiver of fees (approximately $500) for the Special Events Permit for the
Milpitas Rotary Club’s annual Pumpkin Patch to be held October 19-30, 2007.

Approved three Youth Sports Assistance Fund requests: granting $1,000 to the Milpitas
Tidal Waves, $1,000 to the Milpitas Youth Soccer Club and $500 to Nastassia Hamor,
leaving a grant fund balance of $5,500 for the remainder of the fiscal year.

Approved sending to auction three City vehicles:

1) 198S F700 Ford dump truck; License# 377064, with estimated value of $5,000.
2) 476F 1997 Crown Vic; License# 045502, with estimated value of $1,000.

3) 4777 1997 Crown Vic; License# 045504, with estimated value of $1,000.

Authorized City staff to send out the Request for Proposals for the preparation of the
State Mandated General Plan Housing Element.

Adopted Resolution No. 7705 granting final acceptance of the Sewer Deficiency and
Structural Correction Program (Pipe Bursting/Reaming), Project No. 6073, and release of
the contractor’s bond.

Authorized issuing a purchase order to Meyers Nave in the amount of $50,000, for legal
services expenditures.

Approved the payment of $130,000 for the purchase of five defibrillators from
Medtronic Emergency Response Systems.

Acting Planning Director Felix Reliford described this important project, which could be
included in the Mid-Town Specific Plan area following action at this meeting (though
not presently within its boundaries). He provided visuals of what the residence/retail
mixed facility would look like, per the developer’s application, and gave an explanation
of the deviation from 20% of affordable housing units to 15% of the units, with no
request for City financial assistance.

The City Council asked staff several detailed questions for further explanation on the
affordable units, and the City overall housing goals.

City Manager Williams pointed out that this project and the developer’s request would
not set a precedent on affordable housing, rather the City staff considered the goal on a

project by project basis.
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Vice Mayor Livengood stated his concern about having a policy that could be deviated
from, with single family housing developments it could be hard to achieve affordability.
When a developer first came in the door he needed to know the rules. Staff should not
assume the 20% goal was a hard and fast rule and all developers should be treated fairly.

Mayor Esteves expressed his concerns and desire to hear clearly from staff what was the
policy with regard to affordable housing, and the determined City goals in this area.

Mr. Reliford went on to express that the CEQA documents were prepared along with the
required initial study and mitigated negative declaration. City Council was asked to take
the actions noted below, in order for the project to proceed.

Mayor Esteves opened the Public Hearing for comments.

Isaac Hughes wanted it made known what were the dollars used for affordable housing
and asked the current market values of the new housing. It was important to know what
the units would cost and what was affordable. Mentioned was 15% and 20% and he
agreed with the Mayor to “define it.” There was need for a study on what was the
difference in those two percentages and the economic impact. Lastly, he referred to $200
million in City issued bonds, to be paid off over several years.

John Baer, development director of 40-year-old Matteson Co. and project applicant,
explained his company was based on the peninsula and presently were in the
development process with 60-70 projects in California. Many projects were similar to
this one in Milpitas. He thanked the Council for the excellent work done by the city staff
and he looked forward to building a very compelling project to the benefit of Milpitas
residents and visitors.

(1) Motion: to close the Public Hearing
Motion/Second:  Vice Mayor Livengood/Councilmember Gomez

Motion carried by a vote of: AYES: 5
NOES: 0

Councilmember Giordano addressed staff, asking whether the percentage of affordable
was folded into the Housing Element, and was that by the tiers. Mr. Reliford responded
that the Association of Bay Area Governments numbers basis allowed staff to develop
the fair share.

Staff noted that the City advertised for six weeks when the project was ready for
applications from low-income applicants. The price of the housing units was advertised
at that time.

Mayor Esteves assumed the affordable units were mixed into the rest of the building
units, which he felt was appropriate. Staff agreed those units were dispersed throughout
the complex.

Vice Mayor Livengood looked at the graphic on display, and the streetscape on Main St.
made a statement — it was exactly what the City was looking for in the mid-town area.
Others who might want to build in the City should take a look at this project, and he was
very pleased with how this looked for Milpitas.

Mayor Esteves liked the architecture, the inside of the complex, and assumed adequate
parking spaces provided. He had not heard from neighbors in the area (no complaints).
There was heavy traffic at that location, in particular as people and drivers enter the City
from the south, viewing the attractive new building. He had faith the Homeowners
Association would maintain it nice-looking into the future.
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2. Adopt CDBG Consolidated
Annual Performance Evaluation
Report for FY 2006-07
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Councilmember Polanski noted all the review Council and the Planning Commission had
to do on this project, and she was impressed with the project at this location of the City.
She was definitely supportive.

(2) Motion: to adopt the Initial Study and the Mitigated Negative Declaration No. EA
2006-5

Motion/Second:  Vice Mayor Livengood/Councilmember Polanski

Motion carried by a vote of: AYES: 5
NOES: 0

(3) Motion: to approve the Affordable Housing Regulatory Agreement for the South
Main Street Development Project by Matteson Co.

Motion/Second:  Vice Mayor Livengood/Councilmember Polanski

Motion carried by a vote of: AYES: 5
NOES: 0

(4) Motion: to adopt Resolution No. 7704 approving the General Plan and Midtown
Specific Plan Amendments No. GM 2006-2

Motion/Second:  Vice Mayor Livengood/Councilmember Polanski

Motion carried by a vote of: AYES: 5
NOES: 0

Assistant City Attorney Richard Pio Roda read the title of Ordinance No. 38.773 aloud
“An Ordinance of the City Council of the City of Milpitas Amending Chapter 10, Title
XI of the Milpitas Municipal Code, Zone Change ZC 2006-2.”

(5) Motion: to waive the first reading beyond the title of Ordinance No. 38.773

Motion/Second:  Vice Mayor Livengood/Councilmember Polanski

Motion carried by a vote of: AYES: 5
NOES: 0

(6) Motion: to introduce Ordinance No. 37.773, approving approve Zone Change No.
2006-2 and Tentative Map, subject to the findings and special conditions

Motion/Second:  Vice Mayor Livengood/Councilmember Polanski

Motion carried by a vote of: AYES: 5
NOES: 0

Acting Planning Director Felix Reliford reported on the federally required Consolidated
Annual Performance Evaluation Report, regarding the City’s expenditure of Community
Development Block Grant (CDBG) funds for FY 2006-07. Two Milpitas service
providers offered comments to staff on the report based on the number of persons served.
Mayor Esteves opened the Public Hearing for comments, and none were heard.

Councilmember Gomez left the dais at this time and was absent for voting.

(1) Motion: to close the public hearing
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Motion/Second:  Councilmember Giordano/Councilmember Polanski

Motion carried by a vote of: AYES: 4
NOES: 0
ABSENT: 1 (Gomez)

(2) Motion: to adopt the Consolidated Annual Performance Evaluation Report (CAPER)
for FY 2006-07

Motion/Second:  Councilmember Giordano/Councilmember Polanksi
Motion carried by a vote of: AYES: 4

NOES: 0
ABSENT: 1 (Gomez)

JOINT REDEVELOPMENT AGENCY AND CITY COUNCIL MEETING

RA 1. CALL TO ORDER

RA 2. ROLL CALL

RA 3. MEETING MINUTES

RA 4. Approval of Agenda and
Consent Calendar

RA 5. Progress Reports and
Change Order for No. Main St.
Streetscape Project
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Mayor/Agency Chairman Esteves called to order the regular meeting of the Milpitas
Redevelopment Agency, meeting jointly with the City Council, at 7:51 PM.

PRESENT: Mayor/Chair Esteves, Vice Mayor/Vice Chair Livengood, Agency/
Councilmembers Giordano, Gomez and Polanski

ABSENT: None

Motion: to approve the Redevelopment Agency minutes of September 18, 2007,
including joint meeting with the City Council, as submitted

Motion/Second: Vice Mayor/Vice Chair Livengood/ Agency/Councilmember Giordano

Motion carried by a vote of: AYES: 5
NOES: 0

Motion: approve the agenda and Agency consent calendar (items with asterisk*)
Motion/Second: Vice Mayor/Vice Chair Livengood/ Agency/Councilmember Giordano

Motion carried by a vote of: AYES: 5
NOES: 0

Special Projects Manager Steve Erickson provided an update on the new library
construction project, which was on schedule.

The Public Art Committee met on September 25, and would bring recommendations to
the City Council at a later date, following a reception on October 16 for proposed art
projects for installation in the new library.

Councilmember Polanski asked if the project was on schedule, and staff confirmed
affirmatively. She believed December would be a great time for the library to open next
year, when the schools were out, and students would make excellent use of it during their
vacation. A grand opening as soon as possible was a great idea for the community.

Councilmember Gomez stated he would like to avoid a grand opening of the new library
during holidays and the rainy season.

Vice Mayor Livengood agreed near the holidays was not a good time to have a grand
opening for the library.
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(1) Motion: to move the scheduled grand opening of the new Milpitas Library to be held
in January 2009

Motion/Second: Vice Chair/Vice Mayor Livengood/ Agency/Councilmember Gomez

Mayor Esteves spoke on this issue, with his desire looking forward to completion of the
construction of the new library next year. He felt it should be opened according to the
construction schedule and per the contract with builder S. J. Amoroso. The aim was to
keep to the schedule the City had already. The Senior Center project was scheduled to
start in December, once the library moved from the current location to the new one, in
time to begin work on the new senior center.

Councilmember Polanski asked whether this decision needed to be made at the meeting.
Staff responded it was certainly up to the Mayor and City Council.

Some comments were provided regarding the desire of the County librarian, and staff
agreed that she was flexible on the opening time

Mayor Esteves called for a vote on the motion to change the opening to January 2009.

Motion carried by a vote of: AYES: 3
NOES: 2 (Esteves, Polanski)

Ms. Polanski announced she voted no because there was no reason to decide this issue
right now. Mayor Esteves noted that, as a government official, he wanted to change the
image that government was “sleeping on the job.” He believed the early opening
original date in December 2008 was best, according to the schedule.

Progress Report:
The new Parking Garage was 100% complete, within budget, and constructed on time.

The signs and graphics package were in design plan with the rest of the library.

Vice Mayor Livengood asked for an explanation of the parking request of the builder.
Mr. Erickson noted construction workers would park there only during the time of
construction of the library. The company would pay for the utilities in the garage during
the time the workers parked there. City staff planned to videotape the garage when SJ
Amoroso assumed use of it.

Staff reported there were seven change orders to date on the Midtown N. Main
Streetscape. Phase I work was on schedule, with work ongoing on the street. Phase II
issues were identified, including shift required work on the Carlo St. ramp conversion.

Vice Mayor Livengood noted that the City was not increasing the project by any money,
but to get a portion of the street ready for the library opening, Council needed to shift
grant money forward to be spent sooner to get that Phase of the roadwork done.

Public Comment

Isaac Hughes commented on the absence of workers (near construction site) flagging
when people crossed the roadway, with many trucks driving by, hauling material, noting
that some workers only spoke Spanish, stated his concern to check for prevailing wages,
and his view that there should be only US citizens working here. Last, he suggested an
audit of the Redevelopment Agency.

(2) Motion: to accept the staff progress report, and to approve a Contract Change Order,
not to exceed $1,130,000, with JJR Construction, Inc. for the North Main St. Streetscape,
Project No. 8165

Motion/Second: Agency/Councilmember Polanski / Vice Chair/Vice Mayor Livengood
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* RA 6. Resolution of Initial
Acceptance for the East Parking
Garage, Project No. 8161

* RA 7. Certificate of
Completion for Certain
Residential Units for KB Home
Terra Serena development

* RA 8. Resolution Granting
Final Acceptance of Stormwater
Pump Station Improvements
RA 9. ADJOURNMENT
REPORTS OF MAYOR
NEW BUSINESS
ORDINANCE

9. Ordinance No. 201.5 on Tree
Maintenance and Protection

RESOLUTION
BIDS AND CONTRACTS

11. Contract for City Attorney
Appointment
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AYES: 5
NOES: 0

Motion carried by a vote of:

Adopted Redevelopment Agency Resolution No. RA 299 granting initial acceptance of
the Milpitas East Parking Garage, Project No. 8161, and reducing the contractor’s
faithful performance bond to $917,500.

Authorized the Agency Executive Director to execute this Certificate of Completion,
pertaining to certain residential units within Tract No. 9699 (described on the Certificate
of Completion document), for KB Home Terra Serena Project No. 3160, subject to
approval of the City Attorney as to form.

Adopted Redevelopment Agency Resolution No. RA 300 granting final acceptance of
the storm water pump station improvement replacement roofs at Bellew and Penitencia,
Project No. 8106, and Oak Creek pump station improvements, Project No. 8140, and
release of the bond.

Chair/Mayor Esteves adjourned the Redevelopment Agency meeting at 8:21 PM.
Two items were approved on the consent calendar.

Four items were adopted on the consent calendar.

Parks Supervisor Carol Randisi reviewed past action of the City Council on the tree
ordinance update, removing the section on tree planting and hardscape to be potentially
reviewed at a later time.

Assistant City Attorney Richard Pio Roda read the title aloud: “An Ordinance of the
City Council of the City of Milpitas Amending Chapter 2 of Title X of the Milpitas
Municipal Code “Tree Maintenance and Protection.”

(1) Motion: to waive the first reading beyond the title of Ordinance No. 201.5
Motion/Second:  Vice Mayor Livengood/Councilmember Polanski
Motion carried by a vote of: AYES: 5
NOES: 0
(2) Motion: to introduce Ordinance No. 201.5
Motion/Second: ~ Vice Mayor Livengood/Councilmember Polanski
Motion carried by a vote of: AYES: 5
NOES: 0

One resolution was adopted on the Consent Calendar.

This item was heard early during the meeting (just after Consent Calendar).
Mayor Esteves first announced from the Closed Session, that the City Council on a 5-0
unanimous vote, voted to appoint the City Attorney candidate, subject to the discussion

at this point in Open Session.

City Manager Tom Williams stated that the Human Resources Director and the current
City Attorney were ready to answer questions from the Council.
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Councilmember Polanski spoke on behalf of the City Attorney Subcommittee which met
about the contract terms and were unanimous in the offer of contract terms. She asked
that staff go over the terms of the contract.

Mr. Mattas explained it was a contract with Michael Ogaz, similar to the current contract
arranged for hire of the City Manager. He would start work on October 15, with benefits
that the senior management group received and a provision for professional training. Mr.
Ogaz was present in the audience, he noted.

Ms. Polanski read aloud from the contract that the annual salary would be $180,000,
receive 2.7% at age 55 PERS retirement, a City pool car would be made available for
City business, the City Council would review his performance annually, vacation and
leave package equivalent to the executive management staff, long term disability
insurance provided, and he would serve as an at-will employee reporting to the City
Council, with terms for severance if terminated.

Councilmember Giordano reported that the City had spent many months on this. It
started with an extensive recruitment handled very well by HR Director Carmen Valdez.
Then, a pre-screening and interview process was completed, assisted by the Fire Chief
and two City Attorneys, followed by a long interview process of the finalists. She was
very happy with the person who was selected and hoped the Council would support the
contract and award it to Mr. Ogaz.

Vice Mayor Livengood stated his satisfaction with the process used, and with the choice
made for the City. He complemented Carmen Valdez and the City Attorney
Subcommittee members for their work in bringing the finalist to the Council.

(1) Motion: to approve the contract for City Attorney, and to adopt Resolution No. 7706
Approving the Agreement for the Employment of City Attorney and General Counsel of
the Redevelopment Agency between the City of Milpitas and Michael J. Ogaz

Motion/second: Councilmember Polanski/Councilmember Giordano

Motion carried by a vote of: AYES: 5
NOES: 0

(2) Motion: to move the appointment of Michael j. Ogaz, under the terms of the contract
Motion/Second: Councilmember Polanski/Councilmember Giordano

Motion carried by a vote of: AYES: 5
NOES: 0

Mayor Esteves congratulated Mr, Ogaz, upon joining a fine City, and welcomed him to
the podium.

Mr. Ogaz came forward to offer brief thanks, with a look forward to working with the
City elected officials, citizens and City staff.

DEMAND FOR PAYMENT One item was adopted on the Consent Calendar.
ADJOURNMENT Mayor Esteves adjourned the Council meeting at 8:58 PM.

The foregoing minutes were approved by the Milpitas City Council as submitted
on October 16, 2007. \/

DIV Y
Mary Lavelle, gﬂy Clerk
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