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AGREEMENT BETWEEN THE CITY OF MILPITAS, THE COUNTY OF SANTA 
CLARA, AND THE MILPITAS UNIFIED SCHOOL DISTRICT FOR THE PROVISION 

OF POTABLE WATER SERVICE TO THE AIR POINT SCHOOL FACILITY 
 
 

 THIS Agreement Between the City of Milpitas, the County of Santa Clara, and the Milpitas 
Unified School District for the Provision of Potable Water Service to the Air Point School Facility 
(“Agreement”), made and entered into this _____ day of ________, 20__, by and between the City 
of Milpitas, a municipal corporation, hereinafter referred to as the “CITY,” and the Milpitas Unified 
School District, hereinafter referred to as the "DISTRICT", and the County of Santa Clara, 
hereinafter referred to as the "COUNTY".  The CITY, DISTRICT, and COUNTY may be referred 
to collectively herein as the “PARTIES.” 
 

RECITALS 
 

WHEREAS, an existing private well provides water supply to the DISTRICT'S facility 
known as Air Point School located at 3001 Calaveras Road, Milpitas, California 95035 (“Property”); 
and 
 

WHEREAS, the California Department of Public Health (CDPH) has declared the well 
water to be nonpotable and a public health concern; and 
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WHEREAS, the DISTRICT therefore desires a permanent connection to the CITY'S 
municipal water supply and thereby cease its use of well water for potable uses; and 
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WHEREAS, Air Point School is located inside the Milpitas city limits, but is outside the 

CITY’s Urban Growth Boundary, as set forth in the CITY’s General Plan; and 
 
WHEREAS, the CITY finds that adequate utility capacity exists to provide such service 

within its San Francisco Public Utilities Commission water supply service area; and 
 
WHEREAS, the closest CITY water main is located several thousand feet away from Air 

Point School; and 
 
WHEREAS, the DISTRICT has determined that the construction of a separate on-site 

water system connecting directly to the CITY water main is financially infeasible for the DISTRICT; 
and  

 
WHEREAS, the COUNTY, a water customer of the CITY, owns the Ed Levin County 

Park (“County Park”) immediately adjacent to the District Property, and the County Park has an 
existing on-site water distribution system (“County Distribution System”) that transports CITY’s 
Municipal water supply throughout the County Park for various park purposes; and  

 
WHEREAS, the DISTRICT engaged a consultant, Pakpour Consulting Group, Inc., to 

study the County Distribution System and conduct a cross connection survey and test.  This 
consultant concluded that there were no cross connections in the County Distribution System; and 

 
WHEREAS, the DISTRICT therefore wishes to connect to the County Distribution 

System and thereby considerably reduce the costs of access to the CITY water supply; and 
 
WHEREAS, the DISTRICT is willing to design and construct said connection to the 

County Distribution System in accordance with CITY standards at its own cost and avers that the 
DISTRICT has special legal permission and dispensation exempting it from usual legal requirements 
for the construction and maintenance of a separate, direct DISTRICT connection to the public 
water main; and 

 
WHEREAS, the DISTRICT and the COUNTY acknowledge that execution of this 

Agreement shall be contingent upon the City of Milpitas City Council’s approval of the extension of 
potable water service outside of the CITY’s Urban Growth Boundary, as set forth in the CITY’s 
General Plan, and the adoption of special findings in support thereof; and   

 
WHEREAS, the CITY is willing to be the “water retailer” for the DISTRICT for purposes 

of Title 22 of the California Code of Regulations and provide municipal water supply through the 
County Distribution System to serve the Air Point School’s needs; and  

 
WHEREAS, COUNTY is willing to allow the DISTRICT to connect to the CITY’s  

Municipal Water Supply through the County’s Distribution System, but is not willing to be a “water 
retailer” for purposes of Title 22 of the California Code of Regulations;  the County therefore has 
granted or will grant DISTRICT such rights under a separate agreement known as “License for 
Access to County Water Distribution System (Ed Levin Park),” which license agreement is not 
modified by or subordinate to the provisions of this Agreement.; and 

 
WHEREAS, the PARTIES now wish to allocate and clarify their respective rights, liabilities, 

and obligations. 
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 NOW, THEREFORE, in consideration of the promises herein and for further good and 
valuable consideration hereinafter set forth, it is mutually agreed by and between the PARTIES as 
follows: 
 
 SECTION 1. Serviced Property.  The DISTRICT property to be served with potable water 
from  the CITY, via the County’s Distribution System, shall be solely that Property located at 3001 
Calaveras Road, Milpitas, California, CA 95035-7213  (APN 29-37-003), described in greater 
specificity in Exhibit A, which is attached hereto and incorporated by reference. 
 

SECTION 2. Compliance with Applicable Laws.  The DISTRICT shall comply with all 
federal, state and local laws, codes, ordinances and policies relating to the receipt of potable water 
service within the City of Milpitas (“the Rules”).  In the event of non-compliance with the Rules, the 
CITY shall have the right to disconnect or terminate service to the DISTRICT at the CITY’s sole 
discretion.  
 
 SECTION 3. Facilities Construction, Ownership and Maintenance Responsibilities.    

 
 A. At its sole expense, the DISTRICT shall prepare plans and specifications, subject to 

approval by the CITY, for installation of a connection to the County Distribution System within Ed 
Levin Park.  At its own expense, the DISTRICT shall then install said potable water lateral 
connection and a DISTRICT on-site water system for the Property.  The DISTRICT’s connection 
to the County Distribution System shall be subject to approval by the City and in accordance with 
the then-existing CITY standards.   With the exception of the water meter and the water meter box, 
the DISTRICT shall be responsible for the maintenance and any necessary future upgrades or 
replacement of all DISTRICT on-site water facilities for Air Point School and the DISTRICT’s 
water lateral connection to the County Distribution System.  It is understood and agreed that the 
CITY will own and maintain the new water meter and water meter box, shown on Exhibit B.  
However, the DISTRICT shall be responsible for the construction of the water meter box at its own 
expense and pursuant to CITY standards, and shall dedicate such water meter box to CITY.  The 
CITY shall install the  water meter.  
 

B. The COUNTY owns and maintains the existing County Distribution System.  The 
DISTRICT will own and maintain the newly installed potable water system components 
(connection, backflow preventers), except for the water meter and water meter box.   

 
C. All PARTIES expressly agree to accept responsibility for all maintenance of their 

respective facilities, keeping the facilities in good condition and shall promptly repair the same 
following damage or disrepair in accordance with applicable laws, codes, ordinances, and policies.  
Exhibit B shows the ownership of the potable water facilities.     The DISTRICT shall request access 
to COUNTY property in accordance with terms of “License for Access to County Water 
Distribution System (Ed Levin Park)” for purposes of system maintenance. 

 
SECTION 4. Fees and Costs.  The PARTIES shall be responsible for and pay the 

following fees and costs as set forth below: 
 

 A. The DISTRICT or its authorized agents, contractors, or representatives shall apply 
for and meet all requirements of a CITY encroachment permit for all construction work.  The CITY 
agrees to waive its normal plan check and inspection costs associated with the DISTRICT’s 
connection to the CITY’s water main via the County Distribution System.    
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B. While the CITY shall install the water meter shown on Exhibit B that will 

 



measure the amount of water served to the DISTRICT, the DISTRICT shall reimburse the CITY 
for its installation and equipment costs associated with such water meter installation.    

 
 
 C. Upon completion of the water system connection and prior to the commencement 
of water service, the DISTRICT shall make a lump-sum payment equal to the City’s then-current 
water connection fee.  The DISTRICT acknowledges that the CITY may withhold water service if 
such connection fees are not paid. 
 
  

D. The DISTRICT shall pay water meter and water quantity charges to the CITY on the 
CITY's standard billing cycle based on the water supplied to the water meter and as required by the 
CITY’s then-current water rates, whether adopted by ordinance, resolution, or otherwise. 

Unless otherwise set forth herein, all fees and charges described above will be due and 
payable at the time said fees are usually and customarily collected by CITY under its rules and 
regulations respecting such fees and charges. 

 
SECTION 5. Real Property Rights and Legal Compliance.  
 
A. The DISTRICT shall be solely responsible for the acquisition of any necessary 

rights-of-way for the DISTRICT’s water system connection and the DISTRICT’s receipt of potable 
water service.   .   .   

 
B. The DISTRICT’s execution of the “License Agreement for Access to County water 

Distribution System (Ed Levin Park)” shall be a condition precedent to the CITY’s issuance of any 
permits or other approvals hereunder.   

 
C. The DISTRICT shall also be responsible for the preparation and costs of any 

necessary environmental documents, and compliance with all state, federal, and CITY laws, codes, 
ordinances and policies applicable to the use and receipt of potable water.     

 
SECTION 6. Service Interruption.  Further, CITY shall not be liable in any way for 

damages to the DISTRICT or the DISTRICT's property resulting from the interruption or 
discontinuance of potable water service due to any event or circumstance which (i) is beyond the 
reasonable control of the CITY, (ii) occurs or exists without fault or negligence on the part of the 
CITY, and (iii) prevents, wholly or in part, the CITY from performing its duties and obligations 
under this Agreement.  Such events or circumstances include, but are not limited to, acts of God, 
fires, floods, droughts, earthquakes, windstorms, hurricanes, strikes, lockouts, explosions, riots, 
insurrections, acts of a public enemy, wars, acts of sabotage, actions or orders of governmental 
authorities, (civil or military), and breakage of or damage to pipelines, machinery, or equipment. 
Included events or circumstances also include any delay by the CDPH to issue required permits or 
approvals necessary for the use of CITY-provided potable water to the DISTRICT. COUNTY 
and/or County lessees/tenants shall not be liable in any way for damages to the DISTRICT or the 
DISTRICT's property resulting from the interruption or discontinuance of potable water service due 
to COUNTY's decision, in its sole and absolute discretion, to terminate COUNTY's water service 
agreement with the CITY, or circumstances that cause interruption or discontinuance of the 
COUNTY's water service from CITY. 

 
 SECTION 7.  Failure to Perform.  Upon the DISTRICT’s breach of or failure to timely 
perform any of the terms of this Agreement, this Agreement may be terminated at the CITY’s sole 
option, and the CITY may discontinue service.   
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 SECTION 8. Service Level.  The DISTRICT further agrees that its on-site water system 
shall only serve the Air Point School facility at 3001 Calaveras Road, Milpitas, California (APN 29-
37-003) and shall not serve any other facility outside of said property.  Furthermore, any expansion 
or modification of the nature of use of the Air Point School facility shall be subject to the requests 
for changes in the level of service provisions of the Milpitas Municipal Code and any applicable 
resolutions and policies adopted by the CITY.      

 
SECTION 9. Cross-Connection and Backflow Device Testing.  The DISTRICT, at its sole 

cost, shall perform an initial cross-connection survey and test of the existing County Distribution 
System, and install backflow devices as required by the CITY and the CDPH, in order to insure that 
no cross-connections between potable and non-potable water systems exist at the time of 
connection.  Such improvements are subject to the requirements found in Sections 4 and 5.  The 
DISTRICT is responsible for initial testing, in accordance with CITY requirements, of all backflow 
devices installed pursuant to this agreement. The DISTRICT shall maintain all  backflow devices 
installed pursuant to this agreement and submit annual backflow test results to the CITY in 
accordance with CITY requirements.   

 
SECTION 10.  Responsibility for Ongoing Backflow and Cross Connection Compliance.  The 
COUNTY shall maintain a cross-connection program meeting CDPH requirements for the County 
Distribution System, including but not limited to periodic survey of the County Distribution System 
and annual backflow device testing of those backflow devices pre-existing within the County 
Distribution System prior to this Agreement. Backflow testing is not required of COUNTY for 
those backflow devices specified in Section 9 of this Agreement. 

 
 
SECTION 11.  Calculation of Water Bills.  The CITY shall bill the COUNTY and the 

DISTRICT for the provision of potable water pursuant to the rates and procedures set by ordinance 
or resolution by the CITY.  The CITY further agrees to adjust the COUNTY's water bill in advance 
of billing the County by deducting the DISTRICT's water meter consumption  

 
SECTION 12.  Indemnity.  The DISTRICT shall defend, indemnify and hold harmless the 

COUNTY and the CITY, their officers, employees, lessees/tenants, and agents against any claim, 
loss, liability, costs, damages, governmental fines or penalties, governmental compliance orders, 
court orders, and expenses (including attorney fees) arising out of or resulting in any way from the 
work or services performed or the commodities provided under this Agreement, except for claims, 
loss or liability caused by the willful misconduct of the COUNTY or the CITY, their officers, 
employees or agents.  

 
SECTION 13.   Notices and Mailings. All notices prescribed by this Agreement shall be in 

writing and shall be deemed effective upon confirmation if sent by certified or registered mail and 
properly deposited with the United States Postal Service, postage prepaid with return receipt 
requested, and addressed as follows: 

 
To CITY:  
City Engineer 
Milpitas City Hall 
455 East Calaveras Boulevard 
Milpitas, California 95035 
To COUNTY: 
Real Estate Services 
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County of Santa Clara Parks and Recreation Department 
298 Garden Hill Drive 
Los Gatos, CA  95032 
To DISTRICT: 
Purchasing/Contracts Specialist 
Milpitas Unified School District 
1331 E. Calaveras Blvd 
Milpitas, CA  95035 
 

Any required mailings shall be sent to the addresses and persons set forth above. 
 
 
 SECTION 14.  Prohibition Against Assignment.  The DISTRICT may not assign any right, 

claim or interest it may have under this Agreement, and no creditor, assignee or third party 
beneficiary shall have any right, claim or title to any part, share, interest, or asset of the CITY or the 
COUNTY.  The unauthorized assignment, transfer, or sublet of this Agreement or the services 
described herein shall constitute grounds for termination of this Agreement  by the CITY.  
  

SECTION 15. Recording.  The Parties agree that this Agreement and any amendments 
hereto shall be recorded in the office of the County Recorder of Santa Clara County, California, at 
the DISTRICT’s sole cost and expense.  A copy of this recorded Agreement and any amendments 
shall be sent to the CITY and the COUNTY. 
  

SECTION 16. Severability. If a portion, term, condition or provision of this Agreement is 
determined by a court to be illegal or in conflict with a law of the State of California, or is otherwise 
rendered unenforceable or ineffectual, the validity of the remaining portions, terms, conditions and 
provisions is not affected. 

 
SECTION 17.  No Third Party Beneficiaries.  All of the terms, conditions, rights and duties 

provided for in this Agreement are, and shall always be, solely for the benefit of the PARTIES. It is 
the intent of the PARTIES that no third party shall ever be the intended beneficiary of any 
performance, duty or right created or required pursuant to the terms and conditions of this 
Agreement. 

 
SECTION 18.  Complete Agreement of the Parties.  The foregoing constitutes the full and 

complete Agreement of the PARTIES. There are no oral understandings or agreements not set forth 
in writing herein. 

 
SECTION 19.  Exhibit List.  The following is a list of attached exhibits: 
 
Exhibit A.  “Property Description” 
Exhibit B.  “Ownership of Potable Water Facilities” 
 
SECTION 20.  Counterparts.  This Agreement may be executed in one or more 

counterparts and shall be as fully effective as though executed in one document. 
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IN WITNESS WHEREOF, the parties hereto have executed this Agreement to be effective 

the day and year first above written. 
 
 

COUNTY: DISTRICT: 
  
County of Santa Clara Milpitas Unified School District 
  
By:  ____________________________ By:___________________________ 
    Pete McHugh, Chair 
    Board of Supervisors 

Dr. Karl N. Black, Ed.D. 
Superintendent   

  
Dated:  ___________________, 20__ Dated:  ___________________, 20__ 
  
  
ATTEST: ATTEST: 
_________________________________ _________________________________ 
Maria Marinos, Clerk 
Board of Supervisors 

Barbara Santos, Clerk 

  
APPROVED AS TO FORM AND 
LEGALITY: 

 

  
_____________________________  
Katherine Harasz 
Deputy County Counsel 

 

  
  
 CITY: 
  
 CITY OF MILPITAS, a municipal corporation 
  
 By:_________________________________ 
       Jose S. Esteves, Mayor 
  
 Dated: ____________________, 20__ 
  
  
 ATTEST: 
  
 __________________________________ 
 Mary Lavelle, City Clerk 
  
  
 APPROVED AS TO FORM: 
  
 ____________________________ 
 Michael J. Ogaz, City Attorney 
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