
 

M E M O R A N D U M 
Office of the Fire Marshal 
 
To:  Honorable Mayor and City Council Members 
From:  Patricia Joki, Fire Marshal 
Through: Clare Frank, Fire Chief 
Subject: Staff Report - Amendment to the Agreement between the County of Santa Clara 

and the City of Milpitas for Administration of the Unified Hazardous Waste and 
Hazardous Materials Management Program  

Date:  September 26, 2008 
 
Executive Summary:  In 1997 the City approved an agreement between Santa Clara County and the 
City for the implementation of certain State hazardous material and hazardous waste programs.  This 
is the first amendment to the agreement and contains two items.  The first alteration reflects changes 
in State law transferring responsibility for implementation of the Aboveground Petroleum Storage 
Act (APSA) from the State Water Quality Control Board to the County and includes grant monies 
for staff training to undertake business outreach and education activities, and second transfers 
responsibilities for the Single Fee System and Permit Consolidation from the City to the County.   
 
Background:  In 1994, the State legislature passed into law Senate Bill 1082, which mandated the 
consolidation of certain hazardous waste and hazardous material regulatory programs.  In 1997, the 
City and County entered into an agreement to implement this law that met the needs of the City and 
County, and satisfied the State regulations. 
 
The agreement provided for the City to continue implementing all the regulatory programs it 
traditionally provided and for the County to continue its traditional programs.  In addition, the City 
continued to function as the primary point of contact for businesses within the City, to proceed with 
the single billing and collection activities for all affected regulatory programs (whether City or 
County directed), and, to conduct the single inspection program for certain small and moderate sized 
businesses covered by these programs. 
 
Discussion:  In 2007, Assembly Bill 1130 (Laird) transferred the responsibility for the 
implementation, enforcement and administration of the APSA program to Santa Clara County 
Environmental Health (Certified Unified Program Agency) from the State Water Quality Control 
Board, and, made consistent State and Federal requirements for aboveground tanks.   
 
The APSA regulates facilities storing petroleum products in containers and tanks in amounts greater 
than 55 gallons.  The law requires preparation of a spill prevention control and countermeasure plan 
and the payment of fees to cover costs incurred to administer the requirements including, but not 
limited to, inspections, enforcement and administrative costs1.   
 

                                                           
1 Health & Safety Code 25270.6(b) 
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The APSA requires the City as a Participating Agency to complete an aboveground storage tank 
training program and pass an examination developed by the secretary of Cal EPA, and perform 
facility inspections once every three years.   
 
California Environmental Protection Agency (CalEPA) has established grant monies to reimburse 
agencies for their costs in training and business outreach activities to education business community 
in the APSA program.  The County entered into a grant agreement with CalEPA, which provides $ 
91,069 in grant funds to the County for these activities from January 1, 2008 to December 31, 20091.  
Pursuant to the proposed amendment under consideration, the funding allocation will be based on 
the County CUPA and PA’s facility and tank inventories, with both entitled to a “prorate share of the 
grant allocation based on the size of their inventory and estimated time to implement the program.”  
The County will notify the City of its share of the grant no later than December 31, 2008.  The City 
has 20 facilities regulated by the APSA.  
 
Currently, the Fire Department annually inspects these 20 sites while enforcing the California Fire 
Code regulations.  Some requirements of the APSA are contained within the Fire Code2, and are 
reviewed during the annual visit.  By including the remainder of the APSA program requirements 
into the annual inspection program, the Fire Department is keeping with the intent of the legislation3 
and subsequent agreement: to consolidate multiple State programs to reduce the impact on business 
of multiple fees, repetitious inspections and duplicative administrative requirements through the 
consolidation, coordination and consistency of hazardous material and hazardous waste 
requirements. 
 
By using grant money and adjusting annual inspection fees, if necessary, the APSA program 
implementation would be staff and cost neutral.  The other PA’s within the County are amending 
their agreements to incorporate the APSA program too4. 
 
For the past eleven years, the City and County have coordinated to implement the State programs by 
sharing inspection and enforcement data; for seven years the City has implemented the State 
mandated Single Fee System and Permit Consolidation program. The Single Fee System requires 
one invoice to be issued showing all State program fees.  The coordination efforts for billing and fee 
collection have had a significant impact on City staff, particularly the Fire Department, as Fire staff 
must maintain County and State program element information and coordinate this with the Finance 
Department so that businesses are accurately billed, credited payment, and tracked for collection if 
necessary.  Staff must reconcile revenue, and, remit payment to the County for both County and 
State fees collected.  
 

                                                           
1 After 2009, fees can be established by the agency to cover the costs of the program.  Health & Safety Code 25270.6(b) 

2 The requirements for a hazardous Materials Business Plan meet those of a tank facility statement required by the APSA. HSC 
25270.6(2) 

3 Senate Bill 1082 (Calderon) passed into law 1993 

4 Cities of San Jose, Mountain View, Palo Alto and those covered by Santa Clara County Fire District 
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Because of this impact City and County staff have evaluated a reversal to the existing process, and, 
recent changes in software now enable the County to electronically communicate with Fire 
Department’s databases, enabling the County to obtain current information and continuously update 
its database with limited staff involvement.  Accordingly, staff has developed a process and schedule 
for reimbursement.  The Finance Department has been involved in all meetings, has reviewed the 
process and agrees this change would be more efficient.  The alteration meets the State law for the 
Single Fee system.   
 
Under this proposal questions on invoice amounts would continue to be directed to Fire Department 
staff and businesses would still receive one invoice, but would submit payment to the County.   A 
business friendly improvement is that within the next year payment could be accepted by credit card, 
unlike the City’s current system. 
 
The City Attorney’s Department has reviewed and approved the changes to the agreement. 
 
Recommendations: Approve of the amendment to the agreement to incorporate the Aboveground 
Petroleum Storage Act and transfer responsibilities for the Single Fee System and Permit 
Consolidation program.   
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FIRST AMENDMENT TO PARTICIPATING AGENCY AGREEMENT 
BETWEEN COUNTY OF SANTA CLARA AND CITY OF MILPITAS 

PROVIDING FOR ADMINISTRATION OF THE UNIFIED HAZARDOUS 
WASTE AND HAZARDOUS MATERIALS MANAGEMENT PROGRAM 

 
This is the First Amendment to the Participating Agency Agreement (“Agreement”) 
entered into on September 8, 1997, between the County of Santa Clara (“County”) 
and the City of Milpitas (“Agency” or “PA”) providing for administration of the 
Unified Hazardous Waste and Hazardous Materials Management Program (“Unified 
Program”). 
 
RECITALS 
 
WHEREAS, Assembly Bill 1130 (Laird) went into effect on January 1, 2008, and 
transferred the responsibility for the implementation, enforcement and administration 
of the Aboveground Petroleum Storage Act (APSA) from the State Water Quality 
Control Board to the Certified Unified Program Agencies (CUPAs); and   
 
WHEREAS, the County has entered  into an agreement with the State of California 
for implementation of the APSA which agreement provides $91,069 in grant monies 
to the County to implement the APSA from January 1, 2008 to December 31, 2009, 
which funds need to be encumbered and expended by December 31, 2009; and   
 
WHEREAS, the Agency as Participating Agency  (“PA”) will implement, enforce 
and administer the APSA Program within its jurisdiction and will share appropriately 
in the grant funds allocated to the County along with other Participating Agencies; 
and 
 
WHEREAS, in addition to adding the APSA Program to PA responsibilities and to 
allow for the distribution of grant funding,  this First Amendment also transfers the 
responsibility for administering the collection of the single Unified Program fee and 
the issuance of the Consolidated Program Permit  from the Agency to the County 
beginning November 1, 2008; and 
 
WHEREAS, this First Amendment updates the Attachment A to the Agreement 
which indicates the Assignment of Unified Program Elements; 
 
 
 
NOW, THEREFORE, AGENCY AND COUNTY AGREE AS FOLLOWS: 
 
1. PURPOSE 
 
The purpose of this First Amendment is to authorize Agency to implement, enforce 
and administer the APSA Program within its jurisdiction; to allocate a proportionate 
share of the grant funds for the APSA Program to Agency under the terms and 
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conditions stated herein; to transfer the responsibility for the administering the 
collection of the single Unified Program fee and the issuance of the Consolidated 
Program Permit from the Agency to the County beginning November 1, 2008;  and to 
update the Assignment of Unified Program Elements, Attachment A, to the 
Agreement.   
 
2.  ASSIGNMENT OF UNIFIED PROGRAM ELEMENTS 
 
Attachment A to said Agreement, Assignment of Unified Program Elements, is 
amended in full as shown in the attachment hereto and is incorporated by reference 
herein. 
 
3.  APSA PROGRAM AND FUNDING ALLOCATION  
 
The APSA Program Grant Application approved by the California Environmental 
Protection Agency (Cal/EPA) detailing the County CUPA and the PA work plan for 
the implementation of the program is in Attachment B. The funding allocation will be 
based on the County CUPA and PAs’ facility and tank inventories.    County CUPA 
and the PAs will be entitled to a prorata share of the grant allocation based on the size 
of their inventory and estimated time to implement the program.  County will notify 
Agency of their share of the grant no later than December 31, 2008. 
 
The APSA implementation activities are from January 1, 2008 through December 31, 
2009.  Cal/EPA will be providing aboveground storage tank (AST) inspection 
training in March of 2009 for the County and PA’s inspectors.  Outreach at AST sites 
may be conducted but no AST inspection may be performed until the training is 
received.  A final list of regulated businesses will be categorized by their total 
petroleum tank storage capacity and the list will be made available to Cal/EPA by 
December 1, 2008. 
 
Beginning January 1, 2010, each regulated business will be assessed the APSA 
Program fee as part of the single fee invoice.  CUPA and PA cannot assess or collect 
any of the APSA fees until January 2010.  Commencing in January 2010 the APSA 
Program will be a Program Element included in the Single Fee System. 
 
4.  INVOICES AND REPORTING PERIOD FOR THE APSA PROGRAM 
 
Agency will bill County for incurred costs for the APSA Program from January 1, 
2008 to December 31, 2009 including personnel services.  Agency may only bill 
County for allowed costs up to the amount allocated for the Agency.  County will not 
be liable for any costs incurred by the PA beyond the grant money awarded for PA 
activities by the APSA Grant, or not allowed by the terms of the Grant.  A brief 
description of all actions taken and the work activities performed during the reporting 
period specified below shall be included along with the invoice.  The personnel 
services shall be calculated by using sum of the salaries (hourly rate x work hours) 
multiplied by the employee benefits factor.  Indirect costs may be charged but may 
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not exceed 35 percent.  Invoices are due 30 days after the end of each reporting 
period indicated below.   Invoices will be paid within 30 days following the receipt of 
the invoice after the execution of this First Amendment. 
The reporting period for CUPA to submit reports to Cal/EPA for grant funds is:   
1st Report for work performed from January 1, 2008 to June 30, 2008; 
2nd Report for work performed from July1, 2008 to December 31, 2008; 
3rd Report for work performed from January 1, 2009 to June 30, 2009; 
4th Report for work performed from July 1, 2009 to December 31, 2009. 
 
Submission of the reports and invoices to Cal/EPA are as follow: 
1st Report & Invoice due August 1, 2008, 
2nd Report & Invoice due February 1, 2009, 
3rd Report & Invoice due August 1, 2009, 
4th Report & Invoice due March 1, 2010. 
 
5.  SINGLE FEE SYSTEM AND PERMIT CONSOLIDATION 
 
Section 5.0 of said Agreement, Single Fee System and Permit Consolidation, is 
amended in full effective November 1, 2008, as shown in Attachment C hereto and is 
incorporated by reference herein.    
 
/ / / 
 
/ / / 
 
/ / / 
 
/ / / 
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6.   Except as amended herein, all the terms and conditions of said Agreement shall 
remain in full force and effect.   
 
 
 
IN WITNESS WHEREOF, the parties have executed this First Amendment to 
Participation Agency Agreement on the dates as stated below: 
 

                                                       "COUNTY"                 “CITY” 
 

 COUNTY OF SANTA CLARA,     CITY OF MILPITAS  
 a political subdivision of the      a municipal corporation 
 State of California 
 
 By:________________________                 By:__________________________
  
        Pete McHugh, Chair                                    _____________________________    
 Board of Supervisors                                      Title:                                        Date 
         
 Date: _____________ 
 

ATTEST:     
 
__________________

 Maria Marinos  
 Clerk of the Board of Supervisors  

 
APPROVED AS TO FORM AND LEGALITY: 
 
________________________________________

 Kathy Kretchmer     Date 
Deputy County Counsel 



DRAFT 

ATTACHMENT A 
 

First Amendment to Agreement Providing for Administration of the Unified Hazardous Waste  
and Hazardous Materials Management Program in Santa Clara County 

 
Assignment of Unified Program Elements 

Jurisdiction: Milpitas 
 
UNIFIED PROGRAM ELEMENT COUNTY CITY/AGENCY 
UST Permit Program P, B/C, $ I , E * 
Aboveground Petroleum Storage Tank P, B/C, $ I , E * 
Hazardous Materials Business Plan P, B/C, $ I , E * 
UFC Hazardous Materials Inventory P, B/C, $ I , E * 
Acutely Hazardous Materials CalARP P, B/C, I, E, $  -- 
Hazardous Waste Generator Program P, B/C, I, E, $  -- 
Onsite Hazardous Waste Treatment (CE, CA, PBR) P, B/C, I, E, $  -- 
Other Optional Program Elements (specify)   
  CITY: Minimal storage sites (Short Form permits) P, B/C I, E (surcharge does not apply) 
UNIFIED PROGRAM FUNCTION   
Single Point of Contact in City  Milpitas Fire Department  408-586-3365 

Implementation date:  Effective January 1, 2008 except for B/C for Single 
Fee which transfers to County on November 1, 2008.

 
Key to Entries: 
I  = Inspection       P = Permit Issuance      E = Enforcement          B/C – Billing & Collection  $ = Remit service charge to Cal/EPA 
 
* County may conduct Administrative Enforcement Orders in coordination with the City. 

      9/29/08 





























ATTACHMENT C 
 

5.0 Single Fee System and Permit Consolidation 
 

5.1 Single Fee system Implementation.  County and Agency are 
implementing a Single Fee System in accordance with Health and Safety 
Code (HSC) § 25404(d) and 25404.5, California Code of Regulations, 
Title 27 (27 CCR) § 15210. 

 
5.2 Development of Single Fee System.  Agency has had a Single Fee/Permit 

system in place for all Unified Program elements and service fees since 
January 2001.  Agency is turning over to the County the responsibility to 
administer the collection of the single Unified Program fee. 

 
5.3 County Collection of Single Fee.  Effective November 1, 2008, County 

shall administer the collection of the single Unified Program fee.  A list of 
the facilities and the appropriate fees for each Program Element being 
implemented by Agency has been provided to County using mutually 
agreeable electronic transfer protocols where appropriate.  Upon request 
by County, Agency shall make available for County review, all applicable 
records regarding Agency’s fees, collections, transfers and retentions.  
County shall be entitled to recover its cost of implementing the single fee 
system through Permit Fees for the Programs Elements being 
implemented by County, or through a Unified Program administrative fee 
which shall be incorporated into the single fee system. 

 
5.4 Issuance of Consolidated Program Permit.  The single fee to be issued 

to each regulated facility shall include a summary sheet itemizing fees 
associated with each Program Element, including the annual State service 
charge.  Each facility shall pay County all fees for Program Elements 
delineated in the single fee billing statement within thirty (30) days of the 
invoice date, unless County and Agency have mutually agreed to adoption 
of a deferred or installment payment plan as part of development of the 
unified fee system.  Upon receipt of full payment, a consolidated permit 
may be issued to the facility by County. 

 
5.5 Disbursement of Fees.  County shall transmit all funds collected for 

Agency, to Agency. on the following schedule: December, January, 
February, March and quarterly thereafter  Each transmittal of funds to 
Agency shall include an itemized listing of Agency’s GL account number , 
business name and site address, the total amount due, the fees that were 
collected and any balance due.  Partial payments shall be apportioned to 
the County, Agency and the State based on the proportionate amount due 
to each agency. 

 



5.6 Collection of Delinquent Fees.  County will transmit a list of those 
facilities that have failed to fully pay Agency fees within sixty (60) days 
after the fees have become delinquent.  Agency shall be responsible for 
collecting any delinquent Agency fees, including any late payment penalty 
imposed by the Agency.  County shall be responsible for collecting any 
delinquent  County fees, including any late payment penalty imposed by 
County. 

 
5.7 County Remission of State Surcharge.  County will continue to transmit 

to the Secretary all collected State surcharge revenues within sixty (60) 
days of the end of each State fiscal quarter in which the revenue is 
collected. 

 
5.8 Non-Recurring Fees.   Each of the Parties shall be entitled to continue 

independent billing and collection of all non-recurring fees, including but 
not limited to fees associated with additional inspection costs, one-time 
permits, or new businesses or facilities. 

 
5.9 Fee Collection since Implementation of Single Fee System.  Agency has 

been collecting fees since January 2001 and effective November 1, 2008 
County will begin collection of all fees billed under the Single Fee 
System. 

 
5.10 Fee Accountability program.  Prior to implementation of the Single Fee 

System, County and Agency reviewed their existing fee accountability 
programs and made necessary modifications to comply with HSC 
§25404.5(c) and 27 CCR §.15210(b).  County and Agency shall  review 
and update their fee accountability programs as necessary to maintain 
compliance with unified program agency requirements 

 
5.11 Authorization of Single Fee.  This First Amendment constitutes 

authorization for the County as of November 1, 2008, to collect the State 
surcharge and any amount(s) established as Unified Program fees, 
including any Unified Program Administrative Fee(s), adopted by 
ordinance or resolution of the County Board of Supervisors or Agency 
City Council.    

 
 
 


