
RESOLUTION NO. _______ 
 

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF MILPITAS ANNEXING 
CERTAIN REAL PROPERTY COMMONLY KNOWN AS ASPEN FAMILY 

APARTMENTS (APN NO. 086-22-043 to 086-22-045) INTO CITY OF MILPITAS 
COMMUNITY FACILITIES DISTRICT NO. 2005-1 ANNEXATION NO. 8 

 
 WHEREAS, MIL Aspen Associates is the owner of certain real property commonly known as 
the Aspen Family Apartments (APN No. 086-22-043 to 086-22-045), more specifically described in the 
annexation map attached as Exhibit A to this Resolution; and 

 
WHEREAS, on May 17, 2005 the City Council created by resolution the City of Milpitas 

Community Facilities District No. 2005-1 (“CFD 2005-1”) pursuant to the Mello-Roos Community 
Facilities Act of 1982, California Government Code Section 53311 et seq.  Each fiscal year, a special tax 
is levied on all assessor’s parcels of residential property in CFD 2005-1 in an amount determined by the 
City Council, as described in the attached Exhibit B to this Resolution; and 

 
WHEREAS, pursuant to the Mello-Roos Community Facilities Act, the City Council also 

established a procedure to allow and provide for the annexation of parcels within the boundaries of CFD 
2005-1 in the future without additional hearings, upon the unanimous approval of the owner or owners of 
each parcel or parcels at the time that parcel or those parcels are annexed, pursuant to Government Code 
Section 53339.7; and 
 

WHEREAS, MIL Aspen Associates now voluntarily seeks to annex its property to CFD 2005-1 
and to be subject to the levy of a special tax thereunder.  
 

NOW, THEREFORE BE IT RESOLVED, by the City Council of the City of Milpitas, as 
follows: 
 

Section 1. Recitals 
 

The City Council hereby finds and determines that the above recitals are true and correct and 
have served as the basis, in part, for the findings and actions of the City set forth below. 
 

Section 2. Findings 
 

A. Legally valid and unanimous consent to the annexation of real property identified as 
Assessor’s Parcel No. 086-22-043 to 086-22-045 into CFD 2005-1 has been given, as set forth in the 
Consent and Election to Annex Real Property To An Existing Community Facilities District, attached 
hereto as Exhibit C. 
 

B. All prior proceedings and actions taken by the City Council pursuant to the Mello-Roos 
Community Facilities Act and this Resolution were and are valid and in conformity with state and local 
law. 
 

Section 3. Determination of Annexation  
 

The City Council hereby declares and determines that the territory comprising Annexation No. 8, 
as described in Exhibit A, is now added to and becomes a part of CFD 2005-1.  City staff is hereby 
directed to include the property in the annual assessment.  In no event shall the annual per-lot assessment 
exceed the maximum amount authorized by the engineer’s report for the CFD 2005-1 in any given fiscal 
year.  Exhibit D attached hereto is provided to show all parcels that have been annexed to the CFD 2005-
1. 
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Section 4. Amendment to Notice of Special Tax Lien and Annexation Map.
 

A. The City Clerk is hereby directed to record an amendment to the Notice of Special Tax 
Lien within fifteen (15) days of the adoption of this Resolution in the Office of the County Recorder. 
 

B. The City Clerk is further directed to file a certified copy of the annexation map within 
fifteen (15) days of the adoption of this Resolution in the Office of the County Recorder. 
 

Section 5. Certification 
 
 The City Clerk shall certify the adoption of this Resolution. 
 

Section 6. Effective Date
 
 This Resolution shall take effect immediately upon adoption. 
 
 
 PASSED AND ADOPTED this ___day of _______________, by the following vote: 
 

AYES: 
 
NOES: 
 
ABSENT: 
 
ABSTAIN: 

 
 
ATTEST: APPROVED: 
 
 
_________________________________ ________________________________ 
Mary Lavelle, City Clerk Robert Livengood, Mayor 
 
 
APPROVED AS TO FORM: 
 
 
_________________________________ 
Michael J. Ogaz, City Attorney 
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EXHIBIT A 
 

CONSENT AND ELECTION TO ANNEX REAL PROPERTY TO AN EXISTING 
COMMUNITY FACILITIES DISTRICT  

CITY OF MILPITAS 

COMMUNITY FACILITIES DISTRICT NO. 2005-1 
(PUBLIC SERVICES)  

 
ANNEXATION NO.  8 

  

             Assessor’s Parcel No.           Name of the Owner  

                 86-22-043            MIL Aspen Associates 
  86-22-044              A California Limited Partnership 
                        86-22-045            
 

  

    
 



CERTIFICATION OF ADEQUACY OF CONSENT AND ELECTION TO 
ANNEX REAL PROPERTY TO AN EXISTING COMMUNITY FACILITIES 

DISTRICT 

CITY OF MILPITAS 

COMMUNITY FACILITIES DISTRICT NO. 2005-1 
(PUBLIC SERVICES) 

 
ANNEXATION NO.  8 

  
 

The undersigned is the duly appointed CITY CLERK for the proceedings relating 
to the annexation of property to the District.  

On the ______ day of _________________, 2009, at MILPITAS, California.  

__________________________________ 
            CITY CLERK       
      CITY OF MILPITAS 

          STATE OF CALIFORNIA 
 

 
 
 
 
 



EXHIBIT B 
 

CITY OF MILPITAS 
 

COMMUNITY FACILITIES DISTRICT NO. 2005-1 
(PUBLIC SERVICES) 

 
 

RATE AND METHOD OF APPORTIONEMENT OF SPECIAL TAX 
 

A Special Tax as hereinafter defined shall be levied on all Assessor‘s Parcels of Residential Property in 
City of Milpitas Community Facilities District No. 2005-1 (Public Services) (“CFD No. 2005-1”), and 
collected each Fiscal Year commencing in Fiscal Year 2005-06, in an amount determined by the Council 
through the application of the appropriate Special Tax, as described below.  All of the real property in 
CFD No. 2005-1, unless exempted by law or by the provisions hereof, shall be taxed for the purposes, to 
the extent and in the manner herein provided. 
 
A. DEFINITIONS 
 
 The terms hereinafter set forth have the following meanings: 
 

“Act” means the Mello-Roos Community Facilities Act of 1982, as amended, being Chapter 2.5, 
Division 2 of Title 5 of the Government Code of the State of California. 
 
“Administrative Expenses” means the following actual or reasonably estimated costs directly 
related to the administration of CFD No. 2005-1: the costs of computing the Special Taxes and 
preparing the annual Special Tax collection schedules (whether by the City or any designee 
thereof or both); the costs of collecting the Special Taxes (whether by the City or otherwise); the 
costs to the City, CFD No. 2005-1, or any designee thereof of complying with City, CFD No. 
2005-1, or obligated persons disclosure requirements associated with the Act; the costs associated 
with preparing Special Tax disclosure statements and responding to public inquiries regarding the 
Special Taxes; the costs of the City, CFD No. 2005-1, or any designee thereof related to an appeal 
of the Special Tax; and the City’s annual administration fees and third party expenses.  
Administrative Expenses shall also include amounts estimated or advanced by the City or CFD 
No. 2005-1 for any other administrative purposes of CFD No. 2005-1, including attorney’s fees 
and other costs related to commencing and pursuing to completion of any foreclosure of 
delinquent Special Taxes. 
 
“Affordable Housing” means any Dwelling Units located on Residential Property that are 
subject to deed restrictions, resale restrictions, and/or regulatory agreements recorded on the 
property that provide housing for persons that meet the Low, Very Low, and/or Extremely Very 
Low income levels pursuant to, as applicable, California Health & Safety Code Sections 50093, 
50079.5, 50105, or 50106.  The Fiscal Year after the January 1 following the termination of the 
agreement containing covenants or similar instrument, a Dwelling Unit shall no longer be 
considered Affordable Housing. 
“Assessor’s Parcel” means a lot or parcel shown on an Assessor’s Parcel Map with an assigned 
Assessor’s Parcel number. 
 
“Assessor’s Parcel Map” means an official map of the Assessor of the County designating 
parcels by Assessor’s Parcel number. 
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“Certificate of Occupancy” means a certificate issued by the City that authorizes the actual 
occupancy of a Dwelling Unit for habitation by one or more residents. 
 
“CFD Administrator” means an official of the City, or any designee thereof, responsible for 
determining the Special Tax Requirement and providing for the levy and collection of the Special 
Taxes. 
 
“CFD No. 2005-1” means City of Milpitas Community Facilities District No. 2005-1 (Public 
Services). 
 
“City” means the City of Milpitas. 
 
“Consumer Price Index” means, for each Fiscal Year, the Consumer Price Index published by 
the U.S. Bureau of Labor Statistics for All Urban Consumers in the San Francisco-Oakland-San 
Jose Area, measured as of the month of February in the calendar year that ends in the previous 
Fiscal Year.  In the event this index ceases to be published, the Consumer Price Index shall be 
another index as determined by the CFD Administrator that is reasonably comparable to the 
Consumer Price Index for the San Francisco-Oakland-San Jose Area. 
 
“Council” means the City Council of the City, acting as the legislative body of CFD No. 2005-1. 
 
“County” means the County of Santa Clara. 
 
“County Median Income” means the current median income for the County of Santa Clara as 
determined by the U.S. Department of Housing and Urban Development. 
 
“Developed Property” means, for each Fiscal Year, all Assessor’s Parcels of Residential and 
Non-Residential Property for which a Certificate of Occupancy, or equivalent certificate, was 
issued before February 1 of the prior Fiscal Year, but not earlier than February 1, 2005. 
 
“Dwelling Unit” means a building or portion thereof designed for and occupied in whole or part 
as a residence or sleeping place, either permanently or temporarily, by one family and its guests, 
with sanitary facilities and one kitchen provided within the unit.  Boarding or lodging houses, 
dormitories, and hotels shall not be defined as Dwelling Units unless the land use permit specifies 
a residential use. 
 
“Extremely Low-Income Affordable Housing” means Affordable Housing suitable for 
household with incomes at or below 30 % of the County Median Income. 
 
“Fiscal Year” means the period starting July 1 and ending on the following June 30. 
 
“Land Use Class” means the land use class into which an Assessor’s Parcel of Residential 
Property has been assigned. 
 
“Low-Income Affordable Housing” means Affordable Housing suitable for households with 
incomes at or below 80 % of the County Median Income. 
 
“Maximum Special Tax” means, for each Fiscal Year, the maximum Special Tax, determined in 
accordance with Section C, below, that can be levied on any Assessor’s Parcel of Residential 
Property. 
 



“Market-Priced Residential Property” means Residential Property not classified as Affordable 
Housing. 
 
“Non-Residential Property” means, for each Fiscal Year, and Assessor’s Parcel of Developed 
Property, which is not a Residential Property. 
 
“Property Owner Association Property” means, for each Fiscal Year, any Assessor’s Parcel 
within the boundaries of CFD No. 2005-1 that is owned by or irrevocably offered for dedication 
to a property owner association, including any master or sub-association. 
 
“Proportionately” means that the ratio of the actual annual Special Tax levy to the Maximum 
Special Tax is equal for all Assessor’s Parcels of Residential Property. 
 
“Public Property” means, for each Fiscal Year, (i) any property within the boundaries of CFD 
No. 2005-1 that is owned by or irrevocably offered for dedication to the federal government, the 
State, the City, or any other public agency; provided however that any property leased by a public 
agency to a private entity and subject to taxation under Section 53340.1 of the Act, as such 
section may be amended or replaced, shall be taxed and classified in accordance with its use; or 
(ii) any property within the boundaries of CFD No. 2005-1 that is encumbered by an unnamed 
utility easement making impractical its utilization for other than the purpose set forth in the 
easement. 
 
“Residential Property” means, for each Fiscal Year, any Assessor’s Parcel of Developed 
Property for which a Certificate of Occupancy has been issued for purposes of allowing residents 
to inhabit one or more residential Dwelling Units. 
 
“Services” means services that CFD No. 2005-1 is authorized to fund.  CFD No. 2005-1 shall 
finance Services only to the extent that they are in addition to those provided in the territory of 
CFD No. 2005-1 before CFD No. 2005-1 was created and such Services may not supplant 
services already available within CFD No. 2005-1 when CFFD No. 2005-1 was created. 
“Special Tax” means the special tax to be levied in each Fiscal Year on each Assessor’s Parcel 
of Residential Property to fund the Special Tax Requirement. 
 
“Special Tax Requirement” means that amount to be collected in any Fiscal Year for CFD NO. 
2005-1 to pay certain costs as required to meet the needs of CFD No. 2005-1 in that Fiscal Year.  
The costs to be covered shall be the costs of (i) Services, and (ii) Administrative Expenses; less 
(iii) a credit for funds available to reduce the annual Special Tax levy, if any, as determined by 
the CFD Administrator. 
 
“State” means the State of California. 
 
“Undeveloped Property” means, for each Fiscal Year, all property not classified as Residential 
Property, Non-Residential Property, Public Property, or Property Owner Association Property. 
 
“Very Low-Income Affordable Housing” means Affordable Housing suitable for households 
with incomes at or below 50 % of the County Median Income. 
 

B. ASSIGNMENT TO LAND USE CATEGORIES 
 

Each Fiscal Year, all Assessor’s Parcels, as applicable within CFD No. 2005-1, shall be classified 
as Residential Property, Non-Residential Property, Undeveloped Property, Public Property, or 
Property Owner Association Property.  However, only Residential Property shall be subject to 



annual Special Taxes in accordance with the rate and method of apportionment determined 
pursuant to Sections C and D below.  Residential Property shall be assigned to Land Use Classes 
1-4, as listed in Table 1, below. 
 

C. MAXIMUM SPECIAL TAX RATE 
 

1. Developed Property 
 

a. Maximum Special Tax 
 
The Maximum Special Taxes for Fiscal Year 2005-06 for Residential Property are shown 
below in Table 1, based on the Land Use Class in which such Residential Property has 
been assigned.  Under no circumstances shall a Special Tax be levied on Non-Residential 
Property, or for renovations to an existing Dwelling Unit located on Residential Property. 

 
TABLE 1

 
Maximum Special Taxes for Developed Property 

for Fiscal Year 2005-06 
Community Facilities District No. 2005-1 

 
Land 
Use 

Class 

Land Use Type Maximum Special Tax Per 
Dwelling Unit 

1 Market-Priced Residential Property $310.61 per Dwelling Unit 

2 Low-Income Affordable Housing $248.48 per Dwelling Unit 

3 Very Low-Income Affordable Housing $155.30 per Dwelling Unit 

4 Extremely Low-Income Affordable Housing $0.00 per Dwelling Unit 
 
  b. Increase in the Maximum Special Tax 
 

On each July 1, commencing on July 1, 2006, the Maximum Special Taxes set 
forth above shall be increased annually by the greater of the change in the San 
Francisco-Oakland-San Jose Area Urban Consumer Price Index during the 
twelve months prior to February of the previous Fiscal Year, or two percent (2 
%). 

 
  2. Undeveloped Property, Non-Residential Property, Public Property or Property 

Owner Association Property 
 
   No Special Taxes shall be levied on Undeveloped Property, Non-Residential Property, 

Property Owner Association Property, Public Property, or Residential Property assigned 
to Land Use Class 4. 

 
D. METHOD OF APPORTIONMENT OF THE SPECIAL TAX 
 

Commencing with Fiscal Year 2005-06 and for each following Fiscal Year, the Council or its 
designee shall levy the annual Special Tax Proportionately for each Assessor’s Parcel of 



Residential Property at up to 100% of the applicable Maximum Special Tax, until the amount of 
Special Taxes equals the Special Tax Requirement. 
 

E. EXEMPTIONS 
 
 No Special Tax shall be levied on Undeveloped Property, Non-Residential Property, Public 

Property, Property Owner Association Property, or Residential Property assigned to Land Use 
Class 4.  However, should an Assessor’s Parcel no longer be classified as Non-Residential, Public 
Property, Property Owner Association Property, or Residential Property assigned to Land Use 
Class 4, such Assessor’s Parcel, if reclassified as Residential Property assigned to Land Use 
Classes 1, 2, or 3, shall be subject to the Special Tax.  Furthermore, an Assessor’s Parcel of 
Residential Property assigned to Land Use Class 1,2, or 3, if reclassified as belonging to a 
different Land Use Class, shall be subject to the Special Tax associated with its new Land Use 
Class. 

 
 Furthermore, no Special Tax shall be levied on the portion of the Santa Clara County Assessor’s 

Parcel Number 086-050-09 encompassed by the metes and bounds listed on Attachment 1. 
 
F. APPEALS AND INTERPRETATIONS 
 
 Any landowner or resident may file a written appeal of the Special Tax on his/her property with 

the CFD Administrator, provided that the appellant is current in his/her payments of Special 
Taxes.  During the pendency of an appeal, all Special Taxes previously levied must be paid on or 
before the payment date established when the levy was made.  The appeal must specify the 
reasons why the appellant claims the Special Tax is in error.  The CFD Administrator shall 
review the appeal, meet with the appellant if the CFD Administrator deems necessary, and advise 
the appellant of its determination.  If the CFD Administrator agrees with the appellant, the CFD 
Administrator shall eliminate or reduce the Special Tax on the appellant’s property and/or 
provide a refund to the appellant.  If the CFD Administrator disagrees with the appellant and the 
appellant is dissatisfied with the determination, the appellant then has 30 days in which to appeal 
to the Council by filing a written notice of appeal with the City Clerk, provided that the appellant 
is current in his/her payments of Special Taxes.  The second appeal must specify the reasons for 
the appellant’s disagreement with the CFD Administrator’s determination.  The decision by the 
Council shall be final.  The CFD Administrator may charge the appellant a reasonable fee for 
processing the appeal. 

 
 Interpretations may be made by the Council by ordinance or resolution for purposes of clarifying 

any vagueness or ambiguity in this Rate and Method of Appointment. 
 
G. MANNER OF COLLECTION 
 
 The annual Special Tax shall be collected in the same manner and at the same time as ordinary ad 

valorem property taxes; provided, however, that CFD No. 2005-1 may directly bill the Special 
Tax, may collect Special Taxes at a different time or in a different manner if necessary to meet its 
financial obligations.  In particular, the Special Tax for Affordable Housing may be collected off 
of the tax roll, to facilitate payment of the Special Tax by a party other than the property owner. 

 
H. TERM OF SPECIAL TAX 
 
 The Special Tax shall be levied in perpetuity as necessary to meet the Special Tax Requirement. 



ATTACHMENT 1 
 
All that real property situated in the City of Milpitas, County of Santa Clara, State of California, 
described as follows: 
 
A portion of “Parcel B”, as said Parcel is shown on that certain Record of Survey Map filed March 7, 
1963, for record in Book 157 of Maps, at Page 56, Santa Clara County Records, being more particularly 
described as follows: 
 
Commencing at the point of intersection of the centerline of Abel Street, 90.00 feet wide, as shown on 
said Map, with the prolongation of the northerly line of “Parcel B”, as shown on said Map; thence 
running along said northerly line and the prolongation thereof 
 
a.) S64°01’00”W, a distance of 1,825.87 feet to the TRUE POINT OF BEGINNING; said point also 

being the beginning of a curve to the right, from which the radius point bears S25°59’00”E, a 
radial distance of 45.50 feet; thence leaving said northerly line 

 
1.) Easterly and Southerly along said curve to the right, through a central angle of 142°55’16”, a 

distance of 113.50 feet; to the beginning of a reverse  curve to the left having a radius of 25.00 
feet; thence 

 
2.) Southerly along said curve, through a central angle of 39°49’17”, a distance of 17.38 feet; thence 
 
3.) S12°53’01”E, a distance of 413.45 feet to the beginning of a curve to the left having a radius of 

370.00 feet; thence 
 
4.) Southeasterly along said curve, through a central angle of 2°39’10”, a distance of 17.13 feet to the 

southerly line of said “Parcel B”, thence along said southerly line 
 
5.) S66°02’30”W, a distance of 622.12 feet to the westerly line of said “Parcel B”, said line also 

being the easterly line of State Highway “Interstate 880”; thence leaving said southerly line and 
running along said westerly and easterly line 

 
6.) N14°19’57”W, a distance of 229.41 feet to the southerly line of the Lands of State of California 

as described in the deed recorded July 3, 1970 in Book 8975, Page 149, Official Records of Santa 
Clara County, California; thence running along said southerly line 

 
7.) N75°40’03”E, a distance of 14.00 feet to the easterly line of said Lands of the State of California; 

thence leaving said southerly line and running along said easterly line 
 
8.) N14°19’57”W, a distance of 140.47 feet; thence continuing along said easterly line 
 
9.) N09°27’34”W, a distance of 139.91 feet to the northerly line of said “Parcel B”; thence leaving 

said easterly line and running along said northerly line 
 
10.) N64°01’00”E, a distance of 572.58 feet to the TRUE POINT OF BEGINNING. 
 
Containing 315,187.25 square feet or 7.2357 acres, more or less. 
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