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LICENSE AND INDEMNIFICATION AGREEMENT 
FOR CITY OF MILPITAS TO ABATE A PUBLIC NUISANCE 

 
 This License and Indemnification Agreement (“Agreement”) is entered into this ____ day 
of ______________ 2009, between the City of Milpitas (“City”) and ______________ 
(“Owner”). 
 

RECITALS 
 

A. The City and Owner agree that a public nuisance currently exists on that real 
property located at ___________________________________________________ and as 
described on the attached Exhibit “A” (“Property”).   

 
B. The City and Owner wish to abate the public nuisance on the Property without 

incurring the additional cost of the administrative hearing process to declare the existing 
conditions on the Property a public nuisance. 

 
C. The City and Owner wish to establish the terms and conditions of the City’s 

abatement of the public nuisance at the property listed herein and the liability of Owner for the 
abatement costs. 
 

AGREEMENT
 
 1. License to Enter and Destroy All Buildings and Structures.  By signing this 
Agreement, Owner hereby avers and represents that it is the legal owner of the Property.  Owner 
hereby grants to the City and its authorized representatives, contractors, invitees, and guests 
(collectively referred to herein as “City”) a license to enter the Property for the purpose of 
abating the public nuisance currently located on the Property by clearing trash and weeds and 
destroying all buildings and structures.   
 

2. Term.  This license shall be effective starting from ____[date]____ at 
__[time]___ and shall expire on ___[date]______  at _[time]______, unless extended by the 
Owner in writing.   
 

3. Cost Recovery.  Owner agrees that it is liable for all costs incurred by the City in 
order to abate the public nuisance on the Property, including but not limited to government 
agency permits, hazardous materials and/or substances (i.e. lead, asbestos, petroleum products, 
etc.) investigation and removal, demolition and debris removal.  The City agrees that Owner 
need not immediately pay the abatement costs, but Owner agrees to allow the City to place a lien 
in the amount of all abatement costs on the Property title.  The nature, scope and determination 
of such costs shall be in the sole discretion of the City.  Owner agrees that it is subject to the lien 
procedures set forth in Milpitas Municipal Code V-500-5.02 and California Government Code 
section 38773.1. 
 

4. Indemnity.  Owner agrees to indemnify, defend with counsel selected by City, 
and hold City, its members, officers, directors, affiliates, subsidiaries, agents, employees, and 
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servants harmless from and against any claims, damages, losses, expenses and attorneys’ fees 
arising out of Owner’s failure to disclose any dangerous condition of the Property.  This 
indemnity obligation is unqualified with the single exception that it shall not apply to the portion 
of any claim, damage or loss that arises out of the City’s sole negligence or willful misconduct, 
but it shall apply without limitation to all other claims, damages or losses including those that 
arise out of the concurrent negligence, whether passive or active, of the City, its affiliates, 
subsidiaries, agents, employees, guests and servants.  The indemnity herein shall survive the 
termination of this Agreement and shall continue in effect until any and all claims, actions or 
causes of action with respect to any of the matters indemnified against are fully and finally 
barred by the applicable statute of limitations. 
 

5. Dispute.  If a dispute arises out of or relating to this Agreement, or the breach 
thereof, and if said dispute cannot be settled through direct discussions (between representatives 
from each party duly authorized to bind the respective party), the parties agree to first endeavor 
to settle the dispute in an amicable manner by mediation and, if that fails, any action to enforce 
or interpret this Agreement, or to resolve disputes with respect to this Agreement shall be heard 
by Judicial Reference pursuant to the provisions of California Code of Civil Procedure Section 
638, et seq.  Both the mediation and the Judicial Reference shall be conducted by a judge of the 
Judicial Arbitration and Mediation Services, Inc. (JAMS/ENDISPUTE).  For Judicial Reference, 
the parties shall agree upon a single referee who shall then try all issues, whether of fact or law, 
and report in writing a finding and judgment thereon.  If the parties are unable to agree upon a 
referee, either party may seek to have one appointed, pursuant to Sections 639 and 640 of the 
California Code of Civil Procedure.  Any party may commence a reference by sending a written 
demand for reference to the other party.  Such demand shall set forth the nature of the matter to 
be resolved by reference.  Both parties shall mutually select the place of the reference.  The 
substantive law of the State of California shall be applied by the referee to the resolution of the 
dispute. 
 
  The parties shall share equally all initial costs of reference.  However, the 
prevailing party shall be entitled to reimbursement of attorney fees, costs, and expenses incurred 
in connection with the reference.  The parties agree that each party shall have the right to cause 
an appeal to be taken from the referee’s decision to a court of competent jurisdiction in the same 
manner as a judicial appeal arising out of an order or judgment from a California Superior Court 
in a civil action and all of the same rules, rights and remedies shall be applied to both parties 
with respect to any such appeal, including matters of fact, matters of law, standards for review 
and substantive and procedural laws.  Judgment may be entered upon any such final decision in 
accordance with applicable law in any court having jurisdiction thereof.  The referee (if 
permitted under applicable law) or such court may issue a writ of execution to enforce the 
referee’s decision. 
 
 6. Attorneys’ Fees.  If any dispute, litigation or arbitration between the parties 
arises out of this Agreement, the losing party in such dispute, litigation or arbitration shall pay to 
the prevailing party all costs of such dispute, including without limitation, costs of arbitration or 
attorneys’ fees and expert witness fees. 
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 7.   Termination.  This Agreement may be terminated at any time by either party 
prior to the abatement, with or without cause, upon written notice to the other party.  However, 
Owner is still liable for any costs incurred by the City for the abatement of the Property up to and 
including the date of termination.  Owner agrees that the City may recover those costs from 
Owner by any legal means for the abatement of a public nuisance, including but not limited to a 
civil lawsuit, special assessment, or lien. 
 

8. Entire Agreement.  This Agreement represents the entire agreement between the 
City and Owner and supersedes all other negotiations, representations and agreements, either 
written or oral.  This Agreement may be amended in writing, signed by both parties. 

 
9. Training Exercises

 
In an effort to reduce the abatement costs, the City may also conduct firefighting training 

exercises (“Training Exercises”) before removing the structures.  Such Training Exercises shall 
include such actions as ____________________________________________________ 
__________________________________________ and may cause damage to existing physical 
structures and/or fixtures.  Owner shall not be liable for any costs the City incurs to conduct the 
Training Exercises. 
 

If the City performs such Training Exercises, the City agrees to indemnify, defend with 
counsel selected by City, and hold Owner, its members, officers, directors, affiliates, 
subsidiaries, agents, employees, and servants harmless from and against any claims, damages, 
losses, expenses and attorneys’ fees arising out of the training exercises conducted by the City, 
its affiliates, subsidiaries, agents, contractors, guests, employees, and servants.  This indemnity 
obligation shall not apply to the portion of any claim, damage or loss that arises out of Owner’s 
sole negligence or willful misconduct or Owner’s failure to disclose hazardous conditions of the 
Property to the City prior to the training exercises. 
 
 The indemnity herein shall survive the termination of this Agreement and shall continue 
in effect until any and all claims, actions or causes of action with respect to any of the matters 
indemnified against are fully and finally barred by the applicable statute of limitations. 
 

10. Waiver.  Owner acknowledges that the abatement of the public nuisance and 
training exercises on the Property contemplated herein will result in total destruction to 
improvements, structures or fixtures now existing on the Property and such improvements, 
structures or fixtures are intended to be demolished.  Therefore, Owner agrees to waive any right 
or claim to indemnity, reimbursement or compensation from City for damage to the Property as a 
result of the actions of the City or its affiliates, subsidiaries, agents, contractors, employees, 
guests and/or servants.   
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 This Agreement entered into as of the day and year first written on Page 1: 
 
 OWNER 
 
 By: ______________________________________ 
       [insert typed name and title] 
 
 Signature: _________________________________ 
 
 
 CITY OF MILPITAS, A California Corporation 
 
 By:  Thomas C. Williams 
         City Manager 
 

Signature: _________________________________ 
  
 

APPROVED AS TO FORM: 
 
 
 __________________________________________ 
 Michael J. Ogaz, City Attorney 
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