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DRAFT 
Draft date: 5/28/09 
By: NS 
To: CM 

AGREEMENT FOR LANDSCAPE MAINTENANCE 
WITHIN STATE HIGHWAY RIGHT OF WAY 

ON ROUTE 880 WITHIN THE CITY OF MILPITAS 
 

 
THIS Agreement for Landscape Maintenance Within State Highway Right of Way on 
Route 880 Within the City of Milpitas (“Landscape Agreement”) is made and executed 
effective this _____ day of ____________ (“Effective Date”), by and between the State of 
California, acting through its Department of Transportation, hereinafter referred to as 
“STATE,” and the City of Milpitas, hereinafter referred to as “CITY,” together referred to 
as “PARTIES”. 
 
 

RECITALS: 
 
 WHEREAS, the PARTIES are executing a Contribution Agreement (District 
Agreement 4-2029) concurrently with this Landscape Agreement in order to set forth the 
terms and conditions by which the STATE shall contribute $2.0 million to the CITY for 
the CITY’s provision of landscape maintenance services to “LANDSCAPE SITE” as 
hereinafter defined; and  

 WHEREAS, by this Landscape Agreement, the PARTIES wish to set forth the scope, 
nature and term for the provision of such landscape maintenance services for which the 
CITY shall receive a $2.0 million lump sum contribution; and 

WHEREAS, specifically, the CITY wishes to provide landscape maintenance 
services within the STATE’s right of way at the State Route 880/237 interchange, a 
gateway to the CITY, and the Route 880/Tasman Drive/Great Mall Parkway Interchange in 
the CITY (such areas hereinafter referred to as “LANDSCAPE SITE” and set forth in 
greater detail in Exhibit A of this Landscape Agreement). 

 
Now, therefore, the parties agree as follows: 

 
AGREEMENT: 

 
Section I 

 
In consideration of the mutual covenants and promises herein contained, CITY and 
STATE agree as follows: 
 

a) The CITY shall provide those landscape maintenance services to the 
LANDSCAPE SITE set forth in greater detail in Section II of this Landscape 
Agreement (collectively referred to herein as the “Landscape Maintenance 
Services”) for up to a twenty (20) year period, beginning within thirty (30) 
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days of the CITY’s receipt of the $2.0 million contribution from the STATE 
pursuant to the Contribution Agreement.  

b) When a planned future improvement is constructed and/or a minor revision has 
been effected with STATE’S consent or initiation within the limits of the 
STATE’S right of way herein described which affects PARTIES’ division of 
maintenance responsibility as described herein, PARTIES will agree upon and 
provide a new dated and revised Exhibit “A” which will be made a part hereof 
by an amendment to this Agreement when executed and will thereafter 
supersede the attached original Exhibit “A” to thereafter become a part of this 
Landscape Agreement.  

 
Section II 

 
CITY agrees, at CITY expense, to do the following: 

  

a) CITY is authorized to install or to engage a licensed contractor, with appropriate 
class of license in the State of California, to install landscaping and other 
improvements at the LANDSCAPE SITE in accordance with the approved PS&E 
and, after the receipt of monies from the STATE under the Contribution 
Agreement, perform Landscape Maintenance Services. 

b) CITY will submit the final form of plans and specifications (PS&E), prepared, 
stamped and signed by a licensed landscape architect, for the Landscape Site to the 
STATE’S District Permit Engineer for review and approval.   

c) The CITY will obtain from the STATE and the STATE shall issue an 
encroachment permit to the CITY or its designees prior to the start of any work 
within STATE’S right of way.  

d) CITY shall ensure that landscaped areas designated on Exhibit “A” are provided 
with adequate scheduled routine maintenance work so as to provide a neat and 
attractive appearance. 

e) CITY will submit a one-time encroachment permit application for routine City 
maintenance functions as required by this Landscape Agreement.  Individual 
encroachment permits shall be obtained for any substantive repair activities and 
changes to the scope of work allowed by this Landscape Agreement prior to the 
start of such work within STATE'S right of way. 

f) To furnish, repair and maintain irrigation system controls, water, and fertilizer 
necessary to sustain healthy plant growth for the LANDSCAPE SITE. 

g) To replace unhealthy or dead plantings when observed within 30 days when 
notified by STATE that plant replacement is required.  

h) To prune shrubs, tree plantings, and trees to control extraneous growth.    

i) To , repair and operate the irrigation systems in a manner that prevents water from 
flooding or spraying onto STATE highway. 
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j) To prevent materials associated with the CITY’s Landscape Maintenance Services 
from entering Highway drainage gutters, drainage outlets and storm drain pipes. 

k) To control weeds .  Any weed control performed by chemical weed sprays 
(herbicides) shall comply with all laws, rules, and regulations established by the 
California Department of Food and Agriculture All chemical spray operations shall 
be reported quarterly per attached Form to the STATE (Attention: Landscape 
Specialist, Maintenance Services, District 4, 111 Grand Avenue, Oakland, CA 
94623-0660).     

l) To inspect the LANDSCAPE SITE on a regular basis to ensure the acceptable 
appearance of the LANDSCAPE SITE.  

m) To expeditiously maintain, replace, repair or remove from service landscape system 
components that become unsafe or unsightly. 

n) To allow random inspection of the LANDSCAPE SITE, by a STATE 
representative. 

o) To keep the entire landscaped area policed and free of litter and deleterious 
material.  

p) To account for all MAINTENANCE WORK, and, on a quarterly basis, to furnish 
STATE a complete history of MAINTENANCE WORK performed by CITY for 
that quarter and the associated costs. 

q) To retain or cause to be retained for audit by STATE or other government auditors 
for a period of four (4) years from date of final maintenance activity, all records 
and accounts relating to Landscape Maintenance Services.  

r) To provide to STATE a single point of contact who will respond to all inquiries and 
request regarding Landscape Maintenance Services. 

If CITY should cease to MAINTAIN the LANDSCAPING   to the satisfaction of STATE 
as provided by this Agreement subject to Section III, article 6 of the Contribution 
Agreement, STATE may terminate this agreement and CITY agrees to refund the advance 
made by STATE after deducting the pro rated costs of MAINTAINING  LANDSCAPING 
till the date of termination of Agreement, plus accrued interest at the City portfolio rate.  
 

Section III 
 
STATE agrees to do the following: 

 
a) Pay CITY a lump sum of $2.0 million per terms and conditions of the 

Contribution Agreement.. 
b) Provide CITY with timely written notice of unsatisfactory conditions that 

require correction by CITY. 
c) Issue encroachment permits to CITY and CITY contractors at no cost to 

them. 
. 

Section IV 
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Legal Relations and Responsibilities:
 

a) Nothing in the provisions of this Agreement is intended to create duties or 
obligations to or rights in third parties not parties to this Agreement, or affect the 
legal liability of either party to this Landscape Agreement by imposing any 
standard of care respecting the design, construction and maintenance of the STATE 
highway improvements within the LANDSCAPE SITE or CITY facilities different 
from the standard of care imposed by law. 

b) Neither CITY nor any officer or employee thereof is responsible for any injury, 
damage or liability occurring by reason of anything done or omitted to be done by 
STATE under or in connection with any work, authority or jurisdiction arising 
under this Agreement.  It is understood and agreed that STATE shall fully defend, 
indemnify and save harmless the CITY and all of its officers and employees from 
all claims, suits or actions of every name, kind and description brought forth under, 
including, but not limited to, tortious, contractual, inverse condemnation and other 
theories or assertions of liability occurring by reason of anything done or omitted to 
be done by STATE under this Agreement with the exception of those actions of 
STATE necessary to cure a noticed default on the part of CITY.   

c) Neither STATE nor any officer or employee thereof is responsible for any injury, 
damage or liability occurring by reason of anything done or omitted to be done by 
CITY under or in connection with any work, authority or jurisdiction arising under 
this Agreement.  It is understood and agreed that CITY shall fully defend, 
indemnify and save harmless STATE and all of its officers and employees from all 
claims, suits or actions of every name, kind and description brought forth under, 
including, but not limited to, tortious, contractual, inverse condemnation or other 
theories or assertions of liability occurring by reason of anything done or omitted to 
be done by CITY under this Agreement.  

 

d) Insurance 

CITY and their contractors shall maintain in force, during the term of this 
agreement, a policy of general liability insurance, including coverage of bodily 
injury liability and property damage liability, naming the State of California, its 
officers, agents and employees as the additional insured in an amount of $1 million 
per occurrence and $2 million in aggregate.  Coverage shall be evidenced by a 
certificate of Insurance in a form satisfactory to Department that shall be delivered 
to Department with a signed copy of this Agreement.   

e) Prevailing Wage Requirements 

Workers employed in the performance of work contracted for by CITY, and /or 
performed under encroachment permit, are covered by the prevailing wage 
provisions of the Labor Code in the same manner as are workers employed by 
STATE’S contractors. 

CITY shall require its contractors to include prevailing wage requirements in all 
subcontracts entered into to perform the work mentioned in this agreement.  All the 
CITY’s contracts with their contractors shall include a requirement that contractors 
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and their subcontracts shall include prevailing wage requirements identical to those 
set forth in this Agreement. 

f) Term of Agreement  

This Agreement shall become effective on the date first shown on its face sheet and 
shall remain in full force and effect until amended or terminated by the Parties.  

 

g) Termination  

This Landscape Agreement and the obligations contained herein shall terminate 
upon the completion of the Twenty (20) years from the Effective Date of this 
Agreement;  

 

The PARTIES are empowered by Street and Highways Code section 114 & 130 to 
enter into this Agreement and has delegated to the undersigned the authority to 
execute this Agreement on behalf of the respective agencies and covenants to have 
followed all the necessary legal requirements to validly execute this Agreement. 

 
IN WITNESS WHEREOF, PARTIES hereto have set their hands and seals the day and year 
first above written. 

 
 

CITY OF MILPITAS 
 
By: 
 
_______________________________ 
City Manager 
 
Approve as to Content: 
 
_______________________________ 
Director of Public Works/City Engineer 
 
Attest: 
 
_______________________________ 
City Clerk 
 
Approved as to Form: 
 
 
_______________________________ 
City Attorney 
 

STATE OF CALIFORNIA 
DEPARTMENT OF 
TRANSPORTATION 
 
 
WILL KEMPTON 
Director of Transportation 
 
 
 
By___________________________ 

NADER ESHGHIPOUR Date 
Deputy District Director 
Maintenance 

 
 
Approved as to form: 
 
 
___________________________ 
Attorney 
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Quarterly Report:  Chemicals; Non-Caltrans 
Date:   

Reporting for  Quarter 
District  _04______   

  

Company Name:    

Product Name:  EPA#  
Active Ingredients/ 
pounds:               

      

      

      

      

Company Name:    

Product Name: EPA# 
Active Ingredients/ 
pounds: 

      

     

     

     

Company Name:   

Product Name: Britton Tree Services  EPA# 
Active Ingredients/ 
pounds: 
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