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CONSULTING SERVICES AGREEMENT BETWEEN
THE CITY OF MILPITAS AND
NICOLAY CONSULTING GROUP

THIS AGREEMENT for consulting services is made by and between the City of Mtfpltas {(“City™
and Nicolay Consulting Group (“Consultant”) as of May 20, 2009.

AGREEMENT

Section 1. SERVICES. Subject to the terms and conditions set forth in this Agreement, Consultant
shall provide to City the services described in the Scope of Work attached as Exhibit A at the time and
place and in the manner specified therein. In the event of a conflict in or ancons:stency between the ferms
of this Agreement and Exhibit A, the Agreement shall prevail.

11 Term of Services. The term of this Agreement shall begin on the date first noted above
and shalf end on December 31, 2013, Service shall be on a bi-annual or every other year
basis. Years 2011 and 2013 shall be considered option years at the City’s discretion.
Consultant shall complete all the work described in Exhibit A prior fo the end of each year,
unless the term of the Agreement is otherwise terminated or extended, as provided for in
Section 8.  The time provided to Consultant fo complete the services required by this
Agreement shall not affect the City's right fo terminate the Agreement, as provided for in
Section 8.

1.2  Standard of Performance. Consultant shall perform all services required pursuant fo this
Agreement in the manner and according to the standards observed by a competent
practitioner of the profession in which Consultant is engaged in the geographical area in
which Consultant practices its profession. Consultant shall prepare all work products
required by this Agreement in a substantial, first-class manner and shall conform to the
standards of quality normally observed by a person practicing in Consultant's profession.

1.3 Assignment of Personnel, Consultant shall assign only competent personnel fo perform
services pursuant to this Agreement. Exhibit A shall name any specific personnel who shall
be performing services. in the event that City, in its sole discretion, at any time during the
term of this Agreement, desires the reassignment of any such persons, Consultant shal,
immediately upon receiving notice from City of such desire of City, reassign such person or
persons.

14  Time. Consuitant shall devote such time to the performance of services pursuant fo this
Agreement as may be reasonably necessary fo meet the standard of performance
provided in Section 1.1 above and to complete Consultant’s obligations hereunder.

Section 2. COMPENSATION. City hereby agrees to pay Consultant a guaranteed maximum price
not to exceed $48,400.00 for all services to be performed and reimbursable costs incurred under this
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Agreement. City shall pay Consultant for services rendered pursuant to this Agreement at the time and in
the manner set forth herein. The payments specified below shall be the only payments from City fo
Consultant for services rendered pursuant to this Agreement. Consultant shall submit all invoices to City in
the manner specified herein. Except as specifically authorized by City, Consultant shall not bill City for
duplicate services performed by more than one person,

Consultant and City acknowledge and agree that compensation paid by City to Consultant under this
Agreement is based upon Consultant's estimated cosis of providing the services required hereunder,
including salaries and benefits of employees and subcontractors of Consultant, Hourly rates for personnel
performing services shall be as shown in Exhibit B. Consequently, the parties further agree that
compensation hereunder is intended fo include the costs of contributions to any pensions and/for annuities
to which Consultant and its employees, agents, and subcontractors may be eligible. City therefore has no
responsibility for such contributions beyond compensation required under this Agreement,

2.1 Invoices, Consultant shall submit invoices, not more often than once a month during the
* term of this Agreement, based on the cost for services performed and reimbursable costs
incurred during the billing period. Invoices shall contain the following information;

*  Serial identification of bills;

* The beginning and ending dates of the billing period,

* A Task Summary containing the original contract amount, the amount of prior
billings, the total due this period, the balance available under the Agreement, and
the percentage of completion, if applicable;

» At City's option, for each work item in each task, a copy of the applicable fime
entries or fime sheets shall be submitted showing the name of the person doing
the work, the hours spent by each person, a brief description of the work, and
each reimbursable expense;

* The total number of hours of work performed under the Agreement by Consultant
and each employee, agent, and subcontractor of Consultant performing services
hereunder, as well as a separate notice when the total number of hours of work by
Consultant and any individual employee, agent, or subconfractor of Consultant
reaches or exceeds 800 hours, which shall include an estimate of the fime
necessary fo complete the work described in Exhibit A;

* The Consultant’s signature.

22  Monthly Payment, City shall make monthly payments, based on invoices received, for
services safisfactority performed, and for authorized reimbursable costs incurred. Cily
shall have thirty (30) days from the receipt of an invoice that complies with all of the
requirements above and is otherwise acceptable to the City to pay Consuitant, In the
event that an invoice is not acceptable fo the Cily, said invoice shall be retumed to
Consultant within thirty (30} days of the City's receipt of the involce with a detailed
explanation of the deficiency. City’s obligation fo pay a retumed invoice shall not arise
earlier than thirty (30) days after resubmission of the correcled involce,
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2.3 Tofal Payment, City shall pay for the services to be rendered by Consultant pursuant fo
this Agreement. City shall not pay any additional sum for any expense or cost whatsoever
incurred by Consultant in rendering services pursuant to this Agreement. City shall make
no payment for any extra, further, or additional service pursuant to this Agreement.

In no event shall Consultant submit any invoice for an amount in excess of the maximum
amount of compensation provided above either for a task or for the enfire Agreement,
unless the Agreement is modified prior to the submission of such an invoice by a properly
executed change order or amendment. In the event that Consultant idenfifies additional
work outside the scope of services specified in Exhibit A that may be required to complete
the work required under this Agreement, Consultant shall immediately nofify the City and
shall provide a written not-to-exceed price for performing this additional work.

24 Hourly Fees. Fees for work performed by Consultant on an hourly basis shall not exceed
the amounts shown on Exhibit B.

25  Reimbursable Expensés. Expenses not fisted in Exhibit B are not chargeable to City,
Reimbursable expenses are included in the total not-to-exceed amount of compensation
provided under this Agreement, -

2.6 Payment of Taxes. Consultant is solely responsible for the payment of efnployment faxes
incurred under this Agreement and any other applicable federal or state taxes.

27  Payment upon Termination. In the event that the City or Consultant terminates this
Agreement pursuant fo Section 8, the City shall compensate the Consultant for all
outstanding costs and reimbursable expenses incurred for work satisfactorily completed as
of the date of written notice of termination. Consultant shall maintain adequate logs and
timesheets in order to verify costs incurred fo that date. The City shall have no obligation
to compensate Consultant for work not verified by logs or timesheets.

28  Authorization to Perform Services. The Consultant is not authorized to perform any
services or incur any costs whatsoever under the terms of this Agreement until receipt of a
written Notice to Proceed from the City.

- Section 3. FACILITIES AND EQUIPMENT. Except as set forth herein, Consultant shall, at its sole
cost and expense, provide all facilities and equipment that may be necessary to perform the services

required by this Agreement. Gity shall make available to Consultant only the facilities and equipment listed
in this section, and only under the terms and conditions set forth herein.

City shall fumish physical faciliies such as desks, fiing cabinets, and conference space, as may be
reasonably necessary for Consultant's use while consulting with City employees and reviswing records and
the information in possession of the City. The location, quantity, and time of furnishing those facilities shall
be in the sole discretion of City. In no event shall City be obligated fo furnish any faciity that may involve
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incurring any direct expense, including but not limited to computer, cellular telephone, long-distance
telephone, or other communication charges, vehicles, and reproduction facilities.

If the performance of the work specified in Exhibit A requires destructive testing or other work within the

City’s public right-of-way, Consultant, or Consultant's subconsulfant, shall obtain an encroachment permit
from the City.

Section 4. INSURANCE REQUIREMENTS. Before beginning any work under this Agreement,
Consultant shall procure "occurrence coverage” insurance against claims for injuries fo persons or
damages fo property that may arise from or in connection with the performance of the work hereunder by
the Consultant and its agents, representatives, employees, and subcontraciors. Consultant shall provide
proof satisfactory to City of such insurance that meets the requirements of this section and under forms of
insurance satisfactory in alt respects to the City. Consultant shall maintain the insurance policies required
by this section throughout the term of this Agreement and shall produce said policies to the City upon
demand. The cost of such insurance shall be included in the Consultant's price. Consultant shall not aflow
any subcontracior to commence work on any subcontract until Consultant has obtained all insurance
required herein for the subcontractor(s) and provided evidence thereof to City, Verification of the required
insurance shall be submitied and made part of this Agreement prior to execution.

. 41 Workers’ Compensation. Consultant shall, at its sole cost and expense, maintain
Statutory Workers’ Compensafion Insurance and Employer's Liability Insurance for any
and all persons employed directly or indirectly by Consultant. The Statutory Workers'
Compensation Insurance and Employer’s Liability Insurance shall be provided with imits of
not less than ONE MILLION DOLLARS ({$1,000,000.00) per accident, in the alternative,
Consultant may rely on a self-insurance program to meet those requirements, but only if
the program of self-insurance complies fully with the provisions of the California Labor
Code. Determination of whether a self-insurance program meets the stendards of the
Labor Code shall be solely in the discretion of the City Attorney. The insurer, if insurance
is provided, or the Consultant, if a program of self-insurance is provided, shall waive all
rights of subrogation against the City and its officers, officials, employees, and volunteers
for loss arising from wark performed under this Agreement.

An endorsement shall state that coverage shall not be suspended, voided, canceled by
gither party, reduced in coverage or in limits, except after thirty (30) days' prior written
notice by certified mail, return receipt requested, has been given lo the City,

42  Commercial General and Automobile Liability Insurance.

421 General requirements. Consultant, at its own cost and expense, shall maintain
commercial general and automoblle fiability insurance for the term of this
Agresment in an amount not less than ONE MILLION DOLLARS ($1,000,000.00)
per occurrence, combined single limit coverage for risks associated with the work
contemplated by this Agreement. If a Commerclal General Liabifity insurance or an
Automobile Liability form or other form with a general aggregate limit is used,
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either the general aggregate limit shall apply separaiely to the work to be
performed under this Agreement or the general aggregate limit shall be af least
twice the required occurrence Iimit. Such coverage shall include but shall not be
limited to, protection against claims arising from bodily and personal injury,
including death resulting therefrom, and damage to property resulting from
activities contemplated under this Agreement, including the use of owned and non-
owned automobiles.

4.22 Minimum scope of coverage, Commercial general coverage shall be at least as
broad as Insurance Services Office Commercial General Liability occurrence form
CG 0001 {ed. 11/88) or Insurance Services Office form number GL 0002 (ed, 1/73)
covering comprehensive General Liability and Insurance Services Office form
number GL 0404 covering Broad Form Comprehensive General Liability.
Automobile coverage shall be at least as broad as Insurance Services Office
Automobile Liability form CA 0001 (ed. 12/90) Code 1 (‘any auto”). No
endorsement shall be attached limiting the coverage.

4.2.3 Additional requirements, Each of the following shall be included in the
insurance coverage or added as an endorsement o the policy:

a, City and its officers, employees, agents, coniraciors, consultents, and
volunteers shall be covered as insureds with respect to each of the
following: liability arising out of activities performed by or on behalf of
Consultant, including the insured’s general supetvision of Consultant;
products and completed operations of Consultant, premises owned,
occupied, or used by Consultant; and aufomobiles owned, leased, or used
by the Consultant. The coverage shall contain no special limitations on
the scope of protection afforded fo City or its officers, employees, agents,
contractors, consultants, or volunteers.

b. The insurance shall cover on an occurrence or an accident basis, and not
on a claims-made basis.

c. An endorsement must state that coverage is primary insurance with
respect fo the City and its officers, officials, employees, contractors,
consultants, and volunteers, and that no insurance or self-insurance

maintained by the City shall be called upon to contribute to a loss under
the coverage.

d. Any failure of CONSULTANT to comply with reporting provisions of the
policy shall not affect coverage provided to CITY and its officers,
employees, agents, and volunteers.
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e. An endorsement shall state that coverage shall not be suspended, voided,
or canceled by either party, reduced in coverage or in limits, except after
thirty (30} days' prior written notice by cerfified mail, retum receipt
requested, has been given to the City.

43  Professional Liability Insurance, If Consultant shall be performing licensed professional
services, Consultant shall maintain for the period covered by this Agreement professional
liability insurance for licensed professionals performing work pursuant o this Agreement in
an amount not less than ONE MILLION DOLLARS (§1,000,000) covering the licensed
professionals' errors and omissions,

4.3.1  Any deductible or self-insured refention shall not exceed $150,000 per claim.

4.3.2 An endorsement shall state that coverage shall not be suspended, voided,
canceled by either party, reduced in coverage or in limifs, except after thirty (30)
days' prior writien notice by certified mall, retum receipt requested, has been given
to the City.

433 The policy must contain a cross liability clause.

434 The following provisions shall apply if the professional liability coverages are
written on a claims-made form:

a. The retroactive date of the policy must be shown and must be before the
date of the Agreement.
b, Insurance must be maintained and evidence of insurance must be

provided for at least three years after completion of the Agreement or the
work, unless waived in writing by the City.

c. If coverage is canceled or not renewed and it Is not replaced with another
claims-made policy form with a refroactive date that precedes the date of
this Agreement, Consuitant must provide extended reporting coverage for
a minimum of five years after completion of the Agreement or the work.
The City shall have the right fo exercise, at the Consultant’s sole cost and
expense, any extended reporting provisions of the policy, if the Consultant
cancels or does not renew the coverage,

d. A copy of the claim reporting requirements must be submitted to the City
prior to the commencement of any work under this Agreement,

44 Requirements for All Policies.,
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441

442

443

444

4.4.5

Acceptability of ingurers. All insurance required by this section is to be placed
with insurers with a Bests' rating of no less than A.

Verification of coverage, Prior fo beginning any work under this Agreement,
Consultant shall fumish City with cerlificates of insurance and with original
endorsements effecting coverage required herein.  The cerfificates and
endorsements for each insurance policy are to be signed by a person authorized
by that insurer to bind coverage on is behalf, The City reserves the right to
require complete, certified copies of all required insurance policies at any time.

Subcontractors, Consultant shall include ali subcontractors as insureds under its
policies or shall fumish separate cerfificates and endorsements for each
subcontractor, All coverages for stbcontractors shall be subject to alf of the
requirements stated herein.

Deductibles and Self-Insured Retentions. Consuitant shall disclose to and
obtain the approval of City for the self-insured refentions and deductibles before
beginning any of the services or work called for by any term of this Agreament,

During the period covered by this Agreement, only upon the prior express writien
authorizafion of the City, Consultant may increase such deductibles or self-insured
refentions with respect to City, its officers, employees, agents, contractors,
consultants, and volunteers. The City may condition approval of an increase in
deductible or self-insured retention levels with a requirement that Consultant
procure & bond, guaranteeing payment of losses and related investigations, claim
administration, and defense expenses that is satisfactory in all respects to the City.

Notice of Reduction in Coverage, In the event that any coverage required by
this section is reduced, limited, or materially affected in any other manner,
Consultant shall provide written nofice to City at Consultant's earliest possible

opportunity and in no case later than five days after Consultant is notified of the
change in coverage.

45  Remedies, In addition fo any other remedies City may have if Consultant fails to provide
or maintain any insurance policies or policy endorsements to the extent and within the time
herein required, City may, at ifs sole option exercise any of the following remedies, which
are alternatives to other remedies Cify may have and are not the exclusive remedy for
Consultant’s breach:

*  Obtain such insurance and deduct and retain the amount of the premiums for such
insurance from any sums due under the Agreement;
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= Order Consultant o stop work under this Agreement or withhold any payment that
becomes due fo Consultant hereunder, or both stop work and withhold any payment,
until Consultant demonstrates compliance with the requirements hereof; and/or

*  Declare Consultant in material breach of the Agreement and terminate the Agreement.

46  Waiver. The Risk Manager of the City has the authority to waive or vary any provision of

Sections 4.2 through 4.5. Any such waiver or variation shall not be effective unless made
in writing.

Section 5. INDEMNIFICATION AND CONSULTANT'S RESPONSIBILITIES.  Consultant shall
indemnify, defend with counsel reasonably acceptable to the City, and hold harmiess the City and its
officials, officers, employees, agents, contractors, consultants, and volunteers from and against any and all
losses, liability, claims, suits, actions, damages, and causes of action arising out of any personal injuty,
bodily injury, loss of fife, or damage to property, or any violation of any federal, state, or municipal faw or
ordinance, fo the extent caused, in whole or in part, by the willful misconduct or negfigent acs or omissions
of Consultant or its employees, subcontractors, or agents, by acts for which they could be held strictly
liable, or by the quality or character of their work. The foregoing obligation of Consuliant shall not apply
when (1) the injury, loss of life, damage to property, or violation of law arises wholly from the negligence or
willful misconduct of the City or its officers, employees, agents, contractors, consultants, or volunteers and
(2} the actions of Consultant or its employees, subcontractor, or agents have contributed in no part to the
injury, loss of life, damage to property, or violation of law. It is understood that the duty of Consultant to
indemnify and hold harmless includes the duty to defend as set forth in Section 2778 of the California Civil
Code. Acceptance by City of insurance certificates and endorsements required under this Agreement does
not refieve Consultant from liability under this indemnification and hold harmless clause. This
indemnification and hold harmless clause shall apply to any damages or claims for damages whether or not
such insurance policies shall have been determined to apply. By execution of this Agreement, Consultant
acknowledges and agrees to the provisions of this Section and that it is a material element of consideration.

In the event that Consultant or any employee, agent, or subcontractor of Consultant providing services
under this Agreement is determined by a court of competent jurisdiction or the California Public Employees
Retirement System (PERS) to be eligible for enroliment in PERS as an employes of City, Consultant shall
indemnify, defend, and hold harmless City for the payment of any employee and/or employer contributions
for PERS benefits on behalf of Consultant or its employees, agents, or subcontractors, as well as for the

payment of any penalties and interest on such contributions, which would otherwise be the responsibility of
City.

Section 6. STATUS OF CONSULTANT.

6.1  Independent Contractor, At all times during the term of this Agreement, Consultant shall
be an independent contractor and shall not be an employee of City. City shall have the
right to control Consultant only insofar as the resulls of Consultant's services rendered
pursuant to this Agreement and assignment of personnel pursuant to Subparagraph 1.3.
Otherwise, City shall not have the right to control the means by which Consultant
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6.2

Section 7.

accomplishes services rendered pursuant to this Agreement. Notwithstanding any other
Clty, state, or federal policy, rule, regulation, law, or ordinance fo the confrary, Consultant
and any of ifs employees, agents, and subcontractors providing services under this
Agreement shall not qualify for or become entifled o, and hereby agree to walve any and
all claims to, any compensation, benefi, or any incident of employment by City, including
but not limited to eligibility to enroll in the Califomia Public Employees Retirement System
{PERS) as an employee of City and entitiement fo any contribution to be paid by City for
employer contributions andfor employee contributions for PERS benefis.

Consultant No Agent, Except as Clty may specify in writing, Consultant shall have no
authority, express or implied, fo act on behalf of City in any capacity whatsosver as an
agent. Consultant shall have no authority, express or implied, pursuant to this Agreement
to bind City to any obligation whatsoever.

LEGAL REQUIREMENTS,

71

7.2

7.3

74

7.5

Governing Law. The laws of the State of California shall govern this Agreement,

Compliance with Applicable Laws. Consuitant and any subcontractors shall comply with
all laws applicable to the performance of the work hereunder.

Other Governmental Regulations, To the exient that this Agreement may be funded by
fiscal assistance from another governmental enfity, Consultant and any subconiractors
shall comply with ali applicable rules and regulations to which City is bound by the terms of
such fiscal assistance program.

Licenses and Permits, Consulfant represents and warrants fo City that Consultant and
its employees, agents, and any subcontractors have all licensses, permits, qualifications,
and approvals of whaisoever nature that are legally required fo practice thelr respective
professions.  Consultant represents and warranis fo City that Consultant and its
employees, agents, any subcontractors shall, at their sole cost and expense, keep in effect
at all times during the term of this Agreement any licenses, permits, and approvals that are
legally required to practice their respective professions and fo perform this Agreement. n
addition to the foregoing, Consultant and any subcontractors shall obtain and maintain
during the term of this Agreement valid business license from City.

Nondiscrimination and Equal Opportunity. Consultant shall not discriminate, on the
basis of a person’s race, religion, colot, national orlgin, age, physical or mental handicap or
disability, medical condition, marital status, sex, or sexual orientation, against any
employee, applicant for employment, subcontractor, bidder for a subcontract, or participant
in, reciplent of, or applicant for any services or programs provided by Consultant under this
Agreement. Consultant shall comply with all applicable federal, state, and local laws,
policies, rules, and requirements related to equal opportunity and nondiscrimination in
employment, confracting, and the provision of any services that are the subject of this
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Section 8,

Agresment, including but not fimited to the satisfaction of any positive obligations required
of Consuttant thereby.

Consultant shall include the provisions of this Subsection in any subcontract approved by
the City or this Agreement.

TERMINATION AND MODIFICATION,

8.1

8.2

8.3

8.4

85

Termination, City may terminate this Agreement at any time and without cause upon
written notification to Constuitant.

In the event of termination, Consultant shall be enfited to compensation for services
performed prior to the effective date of termination as provided in Section 2. City,
however, may condition payment of such compensation upon Consultant defivering to City
any or all documents, photographs, computer software, video and audio tapes, and other

materials provided to Consultant or prepared by or for Consultant or the City in conhection
with this Agreement,

Extension. City may, in its sole and exclusive discrefion, extend the end date of this
Agreement beyond that provided for in Subsection 1.1. Any such extension shall require a
written amendment to this Agreement, as provided for herein. Consultant understands and
agrees that, if City grants such an extension, City shall have no obligafion to provide
Consultant with compensation beyond the maximum amount provided for in this
Agreement.  Similarly, unless authorized by the City, City 'shall have no obligation to

reimburse Consultant for any otherwise reimbursable expenses incurred during the
extension period.

Amendments. The parties may amend this Agresment only by a writing signed by all the
parties.

Assignment and Subconfracting. City and Consultant recognize and agres that this
Agreement contemplates personal performance by Consultant and is based upen a
determination of Consultant's unique personal competence, experience, and speciglized
personal knowledge. Moreover, a substantial inducement fo City for entering into this
Agreement was and is the professional reputation and competence of Consultant,
Consultant may not assign'this Agreement or any interest therein without the prior written
approval of the City. Consultant shall not subcontract any portion of the performance
contemplated and provided for herein, other than fo the subcontractors fisted in the
Consultant's proposal, without prior written approval of the City.

Survival. All obligations arising prior fo the termination of this Agreement and all

provisions of this Agreement allocating liability between Gity and Consultant shall survive
the termination of this Agreement,
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8.6

Section 9.

Options upon Breach by Consultant, If Consultant materially breaches any of the ferms
of this Agreement, City's remedies shall include, but not be limited fo, any or all of the
following:

8.6.1 Immediate cancellation of the Agreement;

8.6.2 Refention of the plans, specifications, drawings, reporis, design documents, and
any other work product prepared by Consultant pursuant fo this Agreement prior fo
cancellation; and

8.6.3 Retention of a different consultant at Consultant's cost to complete the work
described in Exhibit A not finished by Consultant.

KEEPING AND STATUS OF RECORDS.,

9.1

8.2

9.3

Records Created as Part of Consultant's Performance. Al reports, data, maps,
models, charls, studies, surveys, photographs, memoranda, plans, studies, specifications,
records, files, or any other documents or materials, in electronic or any other form, that
Consultant prepares or obtains pursuant fo this Agreement and that relate fo the matfers
covered hereunder shall be the property of the City. Consultant hereby agrees fo deliver
those documents to the City at any time upon demand of the City. If is understood and
agreed that the documents and other materials, including but not limited to those described
above, prepared pursuant to this Agreement are prepared specifically for the City and are
not necessarily suitable for any future or other use. Failure by Consultant to deliver these
documents fo the City within the time period specified by the City shall be a material
breach of this Agreement. City and Consultant agree that, until final approval by City, all

. data, plans, specifications, reports and other documents are preliminary drafts not kept by

the City in the ordinary course of business and will not be disclosed to third parties without
prior written consent of both parties.

Consuitant’s Books and Records, Consultant shali maintain any and all ledgers, books
of account, invoices, vouchers, canceled checks, and other records or documents
evidencing or relating to charges for services or expendifures and disbursements charged
to the City under this Agreement for a minimum of three (3) years, or for any longer period
required by law, from the date of final payment to the Consultant to this Agreement.

Inspection and Audit of Records. Any records or documents that Section 9.2 of this
Agreement requires Consultant to maintain shall be made avaliable for Inspection, audi,
and/or copying at any fime during regular business hours, upon oral or written request of
the City. Under California Government Code Section 8546.7, if the amount of public funds
expended under this Agreement exceeds TEN THOUSAND DOLLARS ($10,000.00), the
Agreement shall be subject to the examination and audit of the Stale Auditor, at the

request of City-or as part of any audit of the City, for 2 period of three (3) years after final
payment under the Agresment.
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Section 10

MISCELLANEOUS PROVISIONS.

10.1

10.2

10.3

104

10.5

10.6

10.7

Attorneys’ Fees, If a parly to this Agreement brings any action, including an action for
declaratory relief, to enforce or interpret the provision of this Agreement, the prevailing
party shall be entifled to reasonable atiomeys' fees in addition to any other relief to which
that party may be entitled. The court may set such fees in the same action or in a
separate action brought for that purpose,

Venue.  In the event that either party brings any action against the other under this
Agreement, the parties agree that trial of such action shalf be vested exclusively in the
state courts of California in the County of Santa Clara or in the United States District Court
for the Northern District of California.

Severability, If a éourt of competent jurisdiction finds or rules that any provision of this
Agreement is invalid, void, or unenforceable, the provisions of this Agreement not so
adjudged shall remain in full force and effect. The invalidity in whole or in part of any

provision of this Agreement shall not void or affect the validity of any other provision of this
Agreement.

No_Implied Waiver of Breach. The waiver of performance or any breach of a specific
provision of this Agreement does not constifute a waiver of any other breach of that term or
any other term of this Agreement.

Successors and Assigns. The provisions of this Agreement shall inure to the benefit of
and shall apply o and bind the successors and assigns of the parties.

Use of Recycled Products. Consultant shall prepare and submit all reporis, written

studies and other printed material on recycled paper to the extent it is avallable at equal or
less cost than virgin paper.

Contflict of Interest. Consultant may serve other clients, but none whose activities within
the corporate fimits of City or whose business, regardiess of location, would place
Consultant in a "conflict of interest,” as that term is defined in the Political Reform Act,
codified at California Government Code Section 81000 ef seq.

Consultant shall not employ any City official in the work performed pursuant to this
Agresment, No officer or employee of City shall have any financial interest in this
Agreement that would violate California Government Code Sections 1090 ef seq.

Consuitant hereby warrants that it is not now, nor has it been in the previous twelve {12)
months, an employee, agent, appointee, or official of the City. If Consultent were an
employee, agent, appointee, or official of the Cily in the previous twelve months,
Consultant warrants that it did not participate in any manner in the forming of this
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Agreement,  Consultant understands that, if this Agreement is made in violation of
Government Code §1090 ef.seq., the entire Agreement is void and Consultant will not be
entitied to any compensation for services performed pursuant fo this Agreement, including
reimbursement of expenses, and Consultant will be required to reimburse the City for any
sums paid to the Consultant. Consultant understands that. in addition fo the foregoing, it
may be subject to criminal prosecution for a violation of Government Code § 1080 and, if
applicable, may be disqualifled from holding public office in the State of California.

Consultant certifies that it has not paid any direct or contingent fee, contribution, donation
or consideration of any kind to any firm, organization, or person {other than a bona fide
employee of Consultant) in connection with procuring this Agreement, nor has Consultant
agreed to employ or retain any firm, organization, or person in connection with the
performance of this Agreement as a condition for obtaining this Agreement.

10.8  Solicitation, Consultant agrees not to solicit business at any meeting, focus group, or
interview related to this Agreement, either orally or through any written materials.

10.8  Confract Administration, This Agreement shall be administered by Emma Karlen,
Finance Director who is authorized to act for, and on behalf of, City. All correspondence
shall be directed to or through the Contract Administrator or his or her desighee,

10.10  Notices. Any written notice to Consultant shall be sent fo:

Nicolay Gonsuiting Group

Douglas R, Tokerud, Senior Actuary
575 Market St., Suite 2450

San Francisco, CA 94105

Any written notice 1o City shall be sent fo:

City of Milpitas

Emma Karlen, Finance Director
455 East Calaveras Boulevard
Milpitas, California 95035

1011 Professional Seal. Where applicable in the determination of the City, the first page of a
technical report, first page of design specifications, and each page of construction
drawings shall be stamped/sealed and signed by the licensed professional responsible for
the report/design preparation.

10.12  integration. This Agreement, including the exhibils, represents the entire and integrated
agreement between City and Consultant and supersedes all prior negotiations,
representations, or agreements, either written or oral.
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10.13  Exhibits. All exhibits referenced in this Agreement are incorporated by reference herein.
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CITY OF MILPITAS

Thomas C, Williams, City Manager
APPROVED AS TO CONTENT:

{John Smith, Civil Engineer)
APPROVED AS TO FORM:

Michael J. Ogaz, City Attorney

APPROVED:

};v)uc-‘f(,«.\/(____

Emma Karlen, Finance Director/Risk Manager

PREPARED BY:

City Purchasing Agent
ATTEST:

Mary Lavelle, City Clerk

CONSULTANT

Ni¢olay, Presideps

94-3158398
Taxpayer identification Number

City of Miipﬁas Business License Number

Consulting Services Agreement between

City of Milpitas and Nicolay Consuling Group
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EXHIBIT A
SCOPE OF SERVICES
The scope of setvices shall be that work described in the letters to Emma Karlen, Finance Director dated

February 5, 2009 and June 23, 2009 incorporated herein by reference {attached), and shall be performed
on a bi-annual or every other year basis and shall be applicable to the years 2008, 2011, and 2013.

Consulting Services Agreement between 7/10/2008
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EXHIBIT A

February 5, 2009

- Ms. Emma Karlen

Director of Financial Services
City of Milpitas

455 E. Calaveras Blvd.
Milpitas, CA 95035

Dear Ms, Karlen:

Re: Actuarial Valuation of Postemployment Health Benefits

Nicolay Consulting appreciates the opportunity to once again provide actuaria! services
to the City of Milpitas. We will complete a July 1, 2009 actuarial valuation of the
postemployment medical and dental plans provided by the City. We previously
completed 2005 and 2007 valuations. We understand that the City implemented GASB
45 in the 2007-08 fiscal year and has commenced pre-funding the obligation. This
letier describes our approach to completing the valuation and contains our fee
requirement.

Dennis Daugherty and Doug Tokerud will co-manage the engagement.

Dennis Daugherty, a Senior Actuary, a member of the American Academy of Actuaries
and a Feliow of the Society of Actuaries will co-manage this engagement. He has more
than thirty years of experience with insurance companies, HMOs, private industry and
the public sector. In 2002 he joined Nicolay Consulting after more than fourteen years
as a consulting actuary with PricewaterhouseCoopers. His projects have included
numerous actuarial valuations of the postemployment healthcare plans provided by
California cities, school districts, community colleges, cities, water districts and other
public agencies.

Doug Tokerud, a Senior Actuary, a member of the American Academy of Actuaries
and a Fellow of the Society of Actuaries will co-manage this engagement. Doug also
has more than thirty years of actuarial experience. Prior to joining Nicolay Consuiting in
2006 Doug was a senior consultant with Watson Wyatt for 18 years. Doug graduated
with a BS in mathematics from Oregon State University.

Dennis and Doug will be assisted by other members of the Nicolay team.



Ms. Emma Karlen
February 5, 2009

Page 2

Description of Actuarial Services

The valuation date will be July 1, 2009, We will use generaiEy accepted actuarial
practlces and procedures to complete this project.

The key steps of the project will be:

a.

J.

Request and receive the plan design, eligibility rules and census
information necessary to commence the project (a data request Exhibit
accompanies this proposal).

" A detailed analysis of demographic data on all actwe employees and

covered retirees.

The selection of assumptions to be used in the valuations, (e.g.,
actuarial cost method, refirement rates, furnover rates, discount rate,
and the expected rate of increase in healthcare costs).

Discussion of the proposed assumptions with City representatives.

Obtaining confirmation from the City regarding the correctness of our
written understanding of the City’s postemployment program

The preparation of computer files required to complete the valuations.

Completion of the actuarial valuation.

The preparation of an actuarial report and executive summary, including:

Ll

*

-2 summary of the postretirement benefits provided by the City,

the estimated present value of the benefits for current and future retirees
as of the valuation date. Present value estimates will be shown
separately by bargaining unit;

~ a cash flow exhibit that contains the estimated postre‘urement pay-as-you-

go costs for each bargaining unif for the next ten years;

pro forma itlustrations of the likely effect on the City's financial statements
if the GASB No. 45 accounting rules were currently in effect; and

a description of all assumptions used {o complete the valuation.

Discussion of the report with City representatives.

It requested, presentation of study resulis to the City Council..



Ms. Emma Karlen
February 5, 2009
Page 3

Timing

We will make all reasonable efforts to comply with any deadlines requested by the City.
However, in the absence of other guidance we anticipate completion of a report and
executive summary within approximately six weeks after we receive all required data.
At any time during the engagement or after the final report is issued we will be available
to attend meetings to discuss the engagement and present the valuation results.

Fee Requirement

Our fees for an engagement are determined by the level of staff assigned and the time
required to complete the engagement. We have based our fee estimate on the time
and staffing requirements of recent, similar projects. i the requirements of the
engagement do not deviate significantly from the approach outiined above, we agree
that our all-inclusive fee for completing the engagement will not exceed $14,900. We
will bill separately for preparation for and attendance at meetings. If additional work is
requested we will obtain authorization from the City before beginning the work,

The fee estimate is based on the assumption that the City will provide clean
demographic data on a diskette or via e-mail, and that our data analysts will only be

required to spend a minimal amount of time verifying that the data is complete and
accuraie.

We look forward to working with you again. Please call me if you need additional
information or have guestions about anything in this letter,

Sincerely,

Dennis Daugherty, F.S A, MAAA.
Senior Actuary



Exhibit 1

City of Milpitas |
Data Reguest for Postretirement Health Benefits Valuation

Plan Design and Eligibility
Please provide the following information:

a. A description of the plan(s) available to refirees.
b. A description of the eligibility requirements for participation in the plans.

c. The prémium amounts the City contributes toward the cost of postretirement
coverage.

d. Copies of pages from Agreements with bargaining units that describe eligibility
requirements and any other features of the postretirement benefit.

Financial Information
Please provide the following information:

a. The City's pre-funding policy, including the recent history of the City's CERBT
activity. ,

b. The current and anticipated future annual rate of return on the fund.

c. 2008 CalPERS and Kaisér premium rates for plans that the City's employees
and retirees are enrolled in.

d. 2008 and 2008 dental plan funding rates.



Exhibit 1
(Continued)

City of Milpitas
Data Request for Postretirement Health Benefits Valuation

Demographic Data
- Dependents

For each current active employee provide the following on diskette or via e-mail:

- Name _
Identifying code (e.g., employee 1D number)
+ Sex :

.+ Date of birth
« [Date of hire

+  Health pian ,
«  Health plan enroliment (e.g., single, two party, family)
Dental Plan

+  Bargaining Unit
- Status (part-time, full-time, leave of absence, efc.) -

For each retired employee, or dependent currently receiving benefits, provide the following
on diskette or via e-mail: \

- Name
+  Identifying code (e.g., employee 1D number)
<  Sex

«  Date of birth
- Date of retirement
Date coverage ends (if applicable)
« Health plan
»  Health plan enroliment {e.g., single, two parly, family)
«  Dental Plan
- Bargaining Unit -



EXHIBITB
COMPENSATION SCHEDULE
Compensation shall be those amounts per year as described in the e-mail from Doug Tokerud, dated

Monday, May 11, 2009 (atfached), and the letter from Dennis Daugherty, dated June 23, 2009 (attached)
and incorporated herein by reference
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EXHIBIT B
Christopher Schroeder

From: Doug Tokerud [dtokerud@nicolayconsulting.com]
Sent:  Monday, May 11, 2000 3:52 PM

To: Christopher Schroeder

Cc: © Dennis Daugherty

Subject: GASB 45 Fees

Chris,

As we discussed, following are our proposed fees for this year's and the next two biennial actuarial valuations of the City's GASB
45 refiree health care valuations:

July 1, 2009 $14,900
July 1, 2011 $15,800
July 1, 2013 $16,800

The above fees assume that there will not be substantial future Plan changes, or other future events, that significantly expand the

complexity of the 2011 andfor 2013 valuations. If any such changes occur, we will discuss with the City whether an adjustment to
the fees for those years would be appropriate. ‘

Please let me know Iif you have any questions.

Doug Tokerud

Information from ESET NOD32 Antivirus, version of virus signature database 4065 (20090511)

The message was checked by ESET NOD32 Antivirus.

http://www.eset.com

571172009



EXHIBIT B

June 23, 2009

Ms. Emma Karlen

Director of Financial Services
City of Milpitas

455 E. Calaveras Blvd.
Milpitas, CA 95035

Dear Ms. Karlen:

Re: Actuarial Valuation of Postemployment Health Benefits

The Nicolay Consulting Group will complete a revised July 1, 2009 actuarial valuation of
the City's postemployment medical and dental plans based on a recent clarification of
the benefit provided to dependents of retired IAFF and MPOA members. In the 2005,
2007 and first 2009 valuation we assumed that benefits would continue to be paid to
surviving spouses of deceased retired |IAFF and MPOA members. New information
provided to us indicates that no surviving spouse benefit is payable.

Description of Actuarial Services
The key steps of the project will be:

a. Rerun IAFF and MPOA actuarial valuations eliminating the surviving
spouse benefit.

b. Internal review of the revised valuation results.

c. Preparation of a revised actuarial valuation report and executive
summary.

d. Discussion of the revised report with City representatives.

Fee Requirement

Our fee for rerunning the valuation and producing a new valuation report will not exceed
$900. If additional work is requested we will obtain authorization from the Clty before
beginning the work.

Sincerely,

Dennis Daugherty, F.S.A., MAA.AA.
Senior Actuary



