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COST SHARING AND REIMBURSEMENT AGREEMENT 

(Milpitas Transit Area Specific Plan – 
Piper/Montague Subdistrict – Milpitas, California) 

 

THIS COST SHARING AND REIMBURSEMENT AGREEMENT (“Agreement”), 
dated for reference purposes as of _______________, 2009, is made by and between the CITY 
OF MILPITAS, a California municipal corporation (“City”), MILPITAS STATION, LLC, a 
California limited liability company (“MS”), SOUTHSIDE INDUSTRIAL PARK, a California 
general partnership (“SI”) and SCS DEVELOPMENT CO., a California corporation, dba 
Citation Homes Central (“Citation”) (MS, SI and Citation are sometimes collectively referred to 
herein as the “Owners,” and singularly as an “Owner”) (the Owners and the City are each 
individually referred to herein as a “Party” and collectively referred to herein as the “Parties”), 
with reference to the following: 

RECITALS 

A. The Owners own various parcels of improved and unimproved land located in the 
Piper/Montague Subdistrict (the “Subdistrict”) of the Milpitas Transit Area Plan, Santa Clara 
County, State of California, as approved by the Milpitas City Council (the “City Council”) on 
June 3, 2008 (the “Specific Plan”). 

B. SI is currently the owner of two (2) parcels of real property located within the 
Subdistrict (APNs 086-32-038 and 086-32-039) containing approximately 4.307 gross acres (the 
“Current SI Parcels”), as more particularly described on Exhibit A attached hereto and 
incorporated herein. 

C. Citation is currently the owner of two (2) parcels of real property adjacent to the 
Current SI Parcels located within the Subdistrict (APNs 086-32-037 and 086-32-040) containing 
approximately 15.984 acres (the “Current Citation Parcels”), as more particularly described on 
Exhibit B attached hereto and incorporated herein. 

D. MS is currently the owner of those certain adjacent parcels of real property 
located within the Subdistrict (APNs 086-32-033, 086-32-034, 086-32-035 and 086-32-036) 
containing approximately 13.85 acres (the “Current MS Parcels”), as more particularly described 
on Exhibit C attached hereto and incorporated herein.  The Citation Parcels, along with the SI 
Parcels and the MS Parcels, are sometimes collectively referred to herein as the “Parcels,” and 
singularly as a “Parcel.”   

E. Citation has granted MS the option to acquire one of the Current Citation Parcels 
commonly referred to as APN 086-32-040 and described on Exhibit B as it may be adjusted 
pursuant to a final subdivision map or lot line adjustment (the “Citation Option Parcel”).  MS 
and SI have entered into an agreement to trade one of the Current MS Parcels described as Parcel 
1B on Exhibit C (APN 086-32-035) (“Parcel B”) for the Current SI Parcels.  MS has granted to 
SI the option to acquire one of the Current MS Parcels described as Parcel 1A on Exhibit C 
(APN 086-32-036) (“Parcel A”).  The Current MS Parcels minus Parcel A and Parcel B, plus the 
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Current SI Parcels, plus the Citation Option Parcel are referred to herein as the “MS Parcels.”  
The Current Citation Parcels minus the Citation Option Parcel are referred to herein as the 
“Citation Parcel.”  Parcel A and Parcel B are referred to herein as the “SI Parcels.” 

F. By Resolution No. 09-001, the City has approved Major Tentative Map No. 
MT08-0004 in connection with the Citation Parcel (the “Citation Tentative Map”).  The 
resolution approving the Citation Tentative Map contains numerous “Conditions of Approval.”  
Condition Nos. 19 and 20 (a copy of which is attached hereto as Exhibit D) require Citation to 
bond, construct and/or pay for certain public infrastructure improvements and enter into a 
development agreement with MS and SI (the “Citation Public Improvement Conditions”).  
Execution of this Agreement by all parties and recording of the Agreement shall constitute full 
satisfaction of said Condition No. 20.  The Parties agree that this Agreement shall be executed 
and recorded promptly after approval by the City Council.  By Resolution No. 7786, the City has 
approved Minor Tentative Map No. TM08-0001 in connection with the MS Parcels (the “MS 
Tentative Map”, together with the Citation Tentative Map, the “Tentative Maps”).  The 
resolution approving the MS Tentative Map contains numerous “Conditions of Approval” (the 
“MS Conditions of Approval”). Condition Nos. 1, 5, 7, 8, 9, 11, 25 and 26 (a copy of which is 
attached hereto as Exhibit E) require MS to bond, construct and/or pay for certain public 
infrastructure improvements and post bonds for construction of certain public improvements (the 
“MS Public Improvement Conditions”).  The Citation Public Improvement Conditions and the 
MS Public Improvement Conditions are jointly referred to herein as the “Conditions of 
Approval.” 

G. As contemplated and/or required by the Conditions of Approval for both the 
Citation Tentative Map and the MS Tentative Map, the Parties desire to provide for (i) the 
construction of certain shared infrastructure improvements to be constructed in the Subdistrict as 
described/depicted and cost estimated on Exhibit F attached hereto (the “Shared Infrastructure 
Improvements”) in conformance with applicable requirements of the City, (ii) the reimbursement 
of the costs and expenses of the Owner(s) that construct(s) the Shared Infrastructure 
Improvements by the other Owners on the terms and conditions set forth herein, and (iii) the 
reimbursement, by way of direct Owner payments or the issuance of public bonds, of City 
advances or credits to Owner(s) that construct initial improvements. 

H. The Parties also desire to provide for (i) the construction of certain improvements 
to Milpitas Boulevard, as described/depicted and cost estimated on Exhibit G attached hereto 
(the “City Improvements”), (ii) the construction of certain shared storm water management 
facilities, as described/depicted and cost estimated on Exhibit I attached hereto (the “Storm 
Water Facilities”) including a media filter component (the “Media Filter”), and (iii) the design, 
dedication and construction of improvements for an approximately 3.3 acre public park in the 
Subdistrict (the “Public Park”), as required by the Conditions of Approval. 

I. The Parties acknowledge that none of the obligations and provisions stated herein 
are intended to create any additional vested rights (beyond those created by the Specific Plan and 
Tentative Maps) or otherwise constitute a “development agreement” pursuant to California 
Government Code Sections 65864-65869.5, and City of Milpitas Resolution No. 6642, as 
amended. 
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J. The Parties agree that this Agreement shall run with the land described herein. 

NOW, THEREFORE, in consideration of the above Recitals and the mutual covenants 
set forth herein, and for other valuable consideration, the receipt and sufficiency of which are 
hereby acknowledged, the Parties hereby agree as follows: 

AGREEMENT 

ARTICLE 1 
 

EASEMENTS/DEDICATIONS 
Subject to Section 7.2 below, each Owner shall execute, in favor of the other Owners 

and/or the City or other governmental agency or public or private utility, all easements or 
dedications (including offers of dedication) which are reasonably necessary for or reasonably 
requested by the City or any other Owner in connection with the construction of the Shared 
Infrastructure Improvements as set out on Exhibit F or the Storm Water Facilities as set out on 
Exhibit I or the Public Park Improvements, at no cost or charge to the other Owners, and in such 
form as is reasonably acceptable to the executing Party.  Fully executed originals of such 
documents, ready for recording if applicable, shall be delivered by the applicable Owner to the 
other Owner and/or City and/or other agency or utility within ten (10) days after receipt of a 
written request from the other Owner and /or City and/or other agency or utility which request 
shall include the documents to be executed.  The Owners understand, acknowledge and agree 
that the value of the land that they are respectively required to dedicate for the Shared 
Infrastructure Improvements and/or Storm Water Facilities pursuant to this Article 1 has been 
taken into account in arriving at the respective cost sharing/reimbursement obligations set forth 
in Article 3 below.  Land dedications for the Public Park site shall be governed by Article 4 
below and applicable City of Milpitas ordinances and resolutions. 

ARTICLE 2 
 

CONSTRUCTION OF SHARED INFRASTRUCTURE IMPROVEMENTS 
2.1. Phasing of Shared Infrastructure Improvements.  The Parties acknowledge that 

the desired project schedules and phasing plans for each project within the Subdistrict may 
differ.  As such, the Parties agree that no single Owner is under any obligation to construct the 
entirety of the Shared Infrastructure Improvements and/or Storm Water Facilities.  An Owner 
desiring to be a Constructing Owner (as defined below) shall construct all or any portion of the 
Shared Infrastructure Improvements and/or Storm Water Facilities (each, a “Phase”) deemed 
necessary by the City pursuant to a phasing plan submitted by the Constructing Owner to the 
City and reasonably approved by the City prior to the commencement of construction, as 
described in Section 2.2.1. 

2.2. Construction of Shared Infrastructure Improvements.  Provided all necessary 
dedications, easements, permits, approvals and licenses required to construct the Shared 
Infrastructure Improvements and/or Storm Water Facilities in question have been obtained, the 
Owners hereby grant to the Constructing Owner the right to construct one or more Phases of the 
Shared Infrastructure Improvements and/or Storm Water Facilities in accordance with this 



4 
SDCA_1516260.3 

Agreement.  For the purposes of this Agreement, the “Constructing Owner” shall be the Owner 
which desires to first or next proceed with the development of the Owner’s Parcel(s).  No Owner 
shall become a Constructing Owner unless the Owner has first given thirty (30) days prior 
written notice of the Owner’s intention to become a Constructing Owner to the other Owners and 
the City.  An Owner subsequently completing or constructing additional Phases of the Shared 
Infrastructure Improvements and/or Storm Water Facilities shall also be a “Constructing Owner” 
for purposes of this Agreement and the provisions of this Agreement shall apply to the design, 
permitting and construction of all such Shared Infrastructure Improvements and/or Storm Water 
Facilities. 

2.2.1. Preparation of Plans.  The scope of the Shared Infrastructure 
Improvements design shall consist of all items set forth in Exhibit F and shall be further defined 
in those final plans and specifications submitted to and approved by the City in the normal 
course of public infrastructure review and approval.  The scope of the Storm Water Facilities 
design shall consist of all items set forth in Exhibit I and shall be further defined in those final 
plans and specifications submitted to and approved by the City in the normal course of public 
infrastructure review and approval. The Parties agree that the Constructing Owner shall be 
responsible for the design and construction of the entirety of the Phase of the Shared 
Infrastructure Improvements and/or Storm Water Facilities said Constructing Owner seeks to 
install.  The Constructing Owner shall be responsible for hiring the necessary consultants (civil 
engineer, landscape architect, etc.) and managing the design and approval process with the City.  
The non-constructing Owners shall have the right to review and approve all plans and documents 
prior to the Constructing Owner submitting plans to the City, said approval (including 
consideration of coordination with future phasing) not to be unreasonably withheld, conditioned 
or delayed.  Any non-constructing Owner which disapproves the plans shall indicate in writing 
the reason(s) for the disapproval.  After actual receipt of plans and documents, with written 
notification of the expiration of the applicable review period, any non-constructing Owner that 
does not approve or disapprove proposed plans and documents by giving written notice thereof 
to the Constructing Owner within fifteen (15) business days of such receipt shall be deemed to 
have approved such plans and documents, but only insofar as the submitted plans and 
specifications comply with the terms and conditions of this Agreement.  Such plans and 
specifications, as approved (or deemed approved) by the non-constructing Owners and the City, 
are referred to herein as the “Plans.”  The Constructing Owner shall cause the Shared 
Infrastructure Improvements and/or Storm Water Facilities in question to be constructed in 
substantial conformance with the Plans.  The non-constructing Owners shall cooperate fully with 
the Constructing Owner to provide any information that may be reasonably required in order to 
complete the Shared Infrastructure Improvements and Storm Water Facilities in question in 
substantial conformance with the Plans, including, but not limited to, executing any applications, 
letters, dedications, offers of dedication, or other documentation required by the City and/or 
other agency or utility. 

2.2.2. Permits and Bonds.  The Constructing Owner shall process and obtain all 
permits and approvals of the City and any other governmental authorities required to construct 
the Shared Infrastructure Improvements and/or Storm Water Facilities in accordance with the 
Plans.  If required by the City or any non-constructing Owner, the Constructing Owner shall 
provide payment and performance bonds (naming the City and each non-constructing Owner as 
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beneficiaries) to guarantee such construction and the payment of all construction costs arising 
thereunder.   

2.2.3. Construction and Consultant Contracts.  For all contracts related to the 
design or construction of the Shared Infrastructure Improvements or Storm Water Facilities that 
are in excess of Fifty Thousand Dollars ($50,000), the Constructing Owner shall provide a draft 
of such contract to the non-constructing Owners, allowing ten (10) business days after receipt in 
which to review and comment on such proposed contract prior to the Constructing Owner 
entering into such contract.  Absent proof of competitive bidding, any non-constructing Owner 
may require that the Constructing Owner obtain at least three (3) competing bids for the 
proposed work under any such contract.  Change orders (and all change orders thereafter) that 
cumulatively with previous change orders result in costs for the Phase of the Shared 
Infrastructure Improvements in question or Storm Water Facilities increasing by greater than ten 
percent (10%) above initial contracted pricing shall be subject to the approval of the non-
constructing Owners, said approval not to be unreasonably withheld, conditioned or delayed.  
Following the completion of the work in question, the Constructing Owner shall provide copies 
of final invoices, records, change orders, payment invoices and other documents reasonably 
requested by any non-constructing Owner.   

2.2.4. Compliance with Laws.  The Constructing Owner shall cause the Phase in 
question to be completed in compliance with all permits issued in connection with the Shared 
Infrastructure Improvements and/or Storm Water Facilities in question and all other 
governmental laws, ordinances, rules, regulations and requirements, including, but not limited to, 
any public contracting requirements (collectively, “Laws”) in connection with all work 
performed in connection with the Shared Infrastructure Improvements and Storm Water 
Facilities in question.   

2.2.5. Construction Work.  The Constructing Owner shall cause the Shared 
Infrastructure Improvements and Storm Water Facilities in question to be constructed in 
substantial conformance with the Plans and in conformance with all applicable Laws. 

2.2.6. Completion.  Following commencement of construction of the Shared 
Infrastructure Improvements and/or Storm Water Facilities in question, the Constructing Owner 
shall cause the construction of such Shared Infrastructure Improvements and/or Storm Water 
Facilities to be pursued until Completion (defined herein) with commercially reasonable 
diligence.  The terms “Completion” and “Complete” mean the date when all of the following 
conditions have been satisfied.   

2.2.6.1  Completion of construction of the Shared Infrastructure 
Improvements and/or Storm Water Facilities in question in substantial conformance with the 
Plans;  

2.2.6.2  Recordation of a Notice of Completion pursuant to California 
Civil Code Section 3093 with respect to the construction of the Shared Infrastructure 
Improvements and/or Storm Water Facilities in question; and 
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2.2.6.3  Delivery to the other Owners and the City of the Notice of 
Completion by the Constructing Owner.   

Notwithstanding Completion as set forth above, the Constructing Owner shall be responsible for 
obtaining acceptance of the Shared Infrastructure Improvements and/or Storm Water Facilities 
work in question by the City (and any other appropriate utilities and/or agencies, if applicable) 
and obtaining the release of all bonds relating thereto. Owners hereby agree to cooperate in 
facilitating acceptance of the Shared Infrastructure Improvements and/or Storm Water Facilities 
by the City and acceptance of the dedication thereof by the City.  The Constructing Owner shall 
also cause the Shared Infrastructure Improvements and/or Storm Water Facilities installed by it 
to be maintained and all slope maintenance and erosion control measures to be performed as 
required by the City for the maintenance period specified by the City. 

2.2.7. Payment of Costs.  The Constructing Owner shall pay, in a timely manner, 
all costs and expenses associated with the construction of the Shared Infrastructure 
Improvements and Storm Water Facilities performed by it, subject to reimbursement of a portion 
of those costs and expenses in accordance with Article 3 below.  The Constructing Owner agrees 
to keep the other Owner’s Parcel(s) free and clear of all mechanic’s and materialman’s liens (or 
bond over same) on account of Shared Infrastructure Improvements and/or Storm Water 
Facilities installed by it, materials provided or services rendered for the Constructing Owner or 
persons claiming under or through the Constructing Owner.   

2.2.8. Cessation of Work.  In the event the Constructing Owner, prior to 
completion, ceases to perform work on the Shared Infrastructure Improvements or Storm Water 
Facilities or Public Park Improvements in question with commercially reasonable diligence, the 
City and/or a non-constructing Owner shall have the right to give notice to the Constructing 
Owner and any other non-constructing Owners of such default (a “Default Notice”).  If the 
Constructing Owner does not (i) resume construction with commercially reasonable diligence 
within thirty (30) days after receipt of the Default Notice and thereafter continuously use 
commercially reasonable diligence to complete the work in question, or (ii) dispute in writing the 
correctness of the Default Notice within ten (10) days after receipt of the Default Notice, such 
Constructing Owner shall be deemed to be a “Defaulting Owner” for the purposes of this Section 
2.2.9, and any of the non-constructing Owners shall have the right, but not the obligation, to take 
over the completion of the Shared Infrastructure Improvements or Storm Water Facilities or 
Public Park Improvements in question, in which event, in addition to any credits towards PMIP 
and TASP Fee obligations allowed pursuant to this Agreement, the following provisions shall 
apply: (a) the Defaulting Owner shall not be entitled to any Management Fee (as defined in 
Section 3.1 below) for any of the work for the entire Phase (or Storm Water Facilities or Public 
Park Improvements) in question; (b) the non-constructing Owner taking over the completion of 
the Phase (or Storm Water Facilities or Public Park Improvements) in question shall receive the 
Management Fee for the entire Phase (or Storm Water Facilities or Public Park Improvements) in 
question, not just the portion of such Management Fee allocable to the work necessary to 
complete the Phase (or Storm Water Facilities or Public Park Improvements); and (c) any non-
constructing Owner that elects to take over completion shall be (A) entitled to make a claim 
against any bond provided by the Defaulting Owner, and all Owners shall cooperate in securing 
payment for completion of such work under the terms of such bond (and the payments under 
such bonds made to any Party or Parties shall be the “Bond Payments”), and (B) entitled to full 
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credit under Article 3 and/or Article 4 (in the place and stead of the Defaulting Owner) for the 
prior expenses of the initial Constructing Owner in an amount equal to the difference of (x) the 
duplicative and/or added costs of taking over the completion of the Phase (or Storm Water 
Facilities or Public Park Improvements) that would not have been incurred but for the Defaulting 
Owner’s failure to timely complete the work in question, less (y) the Bond Payments received by 
such non-constructing Owner (such amount determined pursuant to this clause (B) being the 
“Default Costs”).  If the Constructing Owner in receipt of a Default Notice timely disputes the 
correctness of the Default Notice, the dispute shall be resolved pursuant to Article 10 below.  In 
that event, such initial Constructing Owner shall only be deemed a Defaulting Owner hereunder 
following resolution of such dispute determining that the Default Notice was correctly given.  

2.2.8.1 City Remedies.  In the event that, prior to completion of a Phase 
(or Storm Water Facilities or Public Park Improvements), the City previously issued to a 
Defaulting Owner any credit against its PMIP obligation or any Shared Infrastructure TASP Fees 
Credit pursuant to Section 3.2.3 in connection with that Phase, then the City, in addition to all 
other remedies available to it at law or in equity, shall have the option to immediately collect the 
Mello-Roos special tax set forth in Article 3 on the Defaulting Owner’s Parcels (including, 
without limitation, its Paid Units) in order to reimburse any and all costs incurred by the City in 
connection with such Defaulting Owner’s failure to complete such Phase (or Storm Water 
Facilities or Public Park Improvements), including (a) any extensions of credits to offset impact 
fees and other fees owed to the City by such Defaulting Owner in connection with such Phase (or 
Storm Water Facilities or Public Park Improvements) in excess of the amount expended by such 
Defaulting Owner in connection with such Phase (or Storm Water Facilities or Public Park 
Improvements) that is not reimbursed to the City by Bond Payments, and (b) any extensions of 
credits to offset impact fees and other fees given by the City to any non-constructing Owner to 
reimburse such non-constructing Owner for any Default Costs.   

ARTICLE 3 
 

REIMBURSEMENT OF IMPROVEMENT COSTS 
3.1. Improvement Costs.  As used herein, “Improvement Costs” shall mean all costs 

relating to the Phase of the Shared Infrastructure Improvements in question and Storm Water 
Facilities, including, but not limited to, hard construction costs, design work, preparation of 
Plans, engineering, fees and costs associated with processing and issuance of governmental 
permits and approvals, insurance and bonding costs, maintenance costs, and a management fee to 
the Constructing Owner equal to seven percent (7%) of design and hard construction costs (the 
“Management Fee”). 

3.2. Reimbursement of the Constructing Owner.  The Owners acknowledge that all of 
the Shared Infrastructure Improvements and Storm Water Facilities benefit each Owner’s 
project, and that each Owner bears responsibility for paying a pro-rata share of the costs 
associated with the Shared Infrastructure Improvements and Storm Water Facilities.  In the event 
that a Constructing Owner installs a Phase or Phases of the Shared Infrastructure Improvements 
and/or Storm Water Facilities, said Constructing Owner shall be entitled to reimbursement from 
the non-constructing Owners for the pro-rata share of the total cost of the Phase or Phases of 
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Shared Infrastructure Improvements and/or Storm Water Facilities installed by the Constructing 
Owner.  Reimbursement shall be facilitated through the following mechanism: 

3.2.1. At such time as the initial Constructing Owner has completed the first 
Phase of Shared Infrastructure Improvements (“Initial Completion Date”), an updated cost 
estimate will be prepared by the Constructing Owner for the entirety of the Shared Infrastructure 
Improvements based upon the actual costs incurred by the Constructing Owner in completing the 
first Phase (an “Updated Cost Estimate”). 

3.2.2. The Updated Cost Estimate (and estimated costs to install/complete the 
Storm Water Facilities if not constructed in total as part of the first Phase for any reason) shall 
form the basis for a Piper-Montague Infrastructure Payment (“PMIP”) to be collected by the City 
from all of the Parcels which will be allocated to Citation, MS and SI on a pro-rata basis as set 
forth below.  The Parties acknowledge and aver that under no circumstances shall such payment 
constitute a developer “impact fee” or other charge subject to the requirements of AB 1600 (the 
Mitigation Fee Act) or Proposition 218 or a special tax, fee, or charge.    

3.2.2.1 For all Shared Infrastructure Improvements: Citation Parcel = 
44%; SI Parcels = 30%; MS Parcels = 26%; and  

3.2.2.2 For the Storm Water Facilities: Citation Parcel = 31.60%; SI 
Parcels = 16.11%; MS Parcels = 39.27% (with 1.53% of Storm Water Facilities costs being 
allocated to the Public Park pursuant to Section 4.5 below, and 11.49% of Storm Water Facilities 
costs being allocated to the public streets and allocated among the Owners pursuant to the Shared 
Infrastructure Improvements allocations set forth in Section 3.2.2.1 above and included in the 
PMIP).  

The pro-rated PMIP for each Parcel will be divided by the total number of residential units (each 
a “Unit”) approved by the City to be constructed within each Parcel and expressed as a per-Unit 
fee.   

In the event that SI does not acquire Parcel A, this Agreement shall remain in full force and 
effect and the PMIP allocations shall be adjusted as follows:  (A) the Shared Infrastructure 
Improvements allocations shall be Citation Parcel = 44%; Parcel A = 14.3%; Parcel B= 15.7%; 
MS Parcels = 26%, (B) the Storm Water Facilities allocations shall be Citation Parcel = 31.60%; 
SI Parcels 6.19%; MS Parcels 49.19%, Public Park 1.53% and Public Streets 11.49%; and (C) 
the definition of “Parcels” for purposes of this Agreement shall be modified accordingly.  In the 
event that MS does not acquire the Citation Option Parcel, this Agreement shall remain in full 
force and effect and the allocations contained in Section 3.2.2.1 and Section 3.2.2.2 shall remain 
unchanged.  In the event that MS and SI do not complete the trade of Parcel B for the Current SI 
Parcels, this Agreement shall be deemed to be void ab initio.   Furthermore, the trade of Parcel B 
referenced in Recital E must be completed before the issuance of any credits or cash payments 
by the City.  

3.2.3. The total amount expended by the Constructing Owner on Shared 
Infrastructure Improvements and Storm Water Facilities shall apply as a credit against that 
Owner’s PMIP obligation for the number of building permits requested by that party.  To the 
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extent such Owner’s expenditures on Shared Infrastructure Improvements and/or Storm Water 
Facilities exceed said Owner’s PMIP obligation for the number of building permits requested, 
the excess shall apply (i) first, as a credit against that Owner’s total Transit Area Specific Plan 
Impact Fee payable to the City (“TASP Fee”) for the number of building permits requested (such 
credits made pursuant to this clause (i) being the “Shared Infrastructure TASP Fee Credit”), and 
(ii) any remaining excess as a credit against that Owner’s future PMIP and TASP Fee 
obligations, up to the amount of the Owner’s future PMIP and TASP Fee obligations.   In the 
event of future credits under clause (ii), deduction shall be made first from the Owner’s PMIP 
obligation and second from its TASP Fee obligations.  The worksheet attached hereto as Exhibit 
H provides a detailed example of the manner in which the PMIP and Shared Infrastructure TASP 
Fee Credit would be allocated under the circumstances described herein.   

3.2.4. After the completion of the first Phase of the improvements, the Owner 
which is the Constructing Owner for the next Phase of the improvements, in accordance with 
Section 2.2 hereof, shall prepare a new cost estimate for all remaining Phases of the 
improvements which shall be used to update the previous Updated Cost Estimate (either up or 
down) and the Updated Cost Estimate as so revised shall be used for calculating the PMIP on a 
go forward basis for all building permits for Units requested by any Owner thereafter. 

3.2.5. Under no circumstances shall the City be obligated to make any cash 
payments to an Owner in the event Shared Infrastructure TASP Fee Credit to such Owner singly 
or in combination with any other development-related credits, exceed the aggregate amount of an 
Owner’s TASP Fee obligations, provided, however, that such Owner shall be entitled to a credit 
against other development fees and as permitted by state or local law. 

   3.2.5.1 Furthermore, no credit shall be issued by the City unless the 
Owners document in writing to the City’s reasonable satisfaction that MS and SI have completed 
the trade of Parcel B for the Current SI Parcel referenced in Recital E.  Copies of the recorded 
grant deeds effecting the trade shall be deemed to constitute documentation of the trade 
satisfactory to the City. 

3.2.6. Each Owner shall reimburse the City for the City’s issuance of Shared 
Infrastructure TASP Fee Credit to a previous Constructing Owner pursuant to Section 3.2.3 for 
expenditures by a previous Constructing Owner on Shared Infrastructure Improvements and/or 
Storm Water Facilities that exceed said previous Constructing Owner’s PMIP obligation.  This 
reimbursement shall be made by the Owner(s) through the payment of the PMIP on a per Unit 
basis as and when building permits for Units are requested by an Owner as a surcharge to the 
TASP Fee.  In the event that any of the Owners have not requested all building permits for the 
Units allocated to their Parcels within seven (7) years after the Initial Completion Date, then the 
City may levy assessments or collect Mello-Roos special taxes from Unpaid Units for their share 
of the Shared Infrastructure Improvements and Storm Water Facilities costs for which the City 
has previously issued Shared Infrastructure TASP Fee Credit to a Constructing Owner pursuant 
to Section 3.2.3 as set forth in Section 3.2.7.  Except as provided in Section 2.2.8.1, under no 
circumstances shall such assessments be levied against a Paid Unit. 

3.2.7. Assessments/Mello-Roos Special taxes.  Assessments or special taxes 
authorized pursuant to Section 3.2.6 shall be collected by means of financing provided by either 
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the California Communities Joint Power Authority Statewide Community Infrastructure Program 
(“SCIP”) or a Mello-Roos District or Community Facilities District (“CFD”).  A single SCIP or 
CFD shall be established for all of the Parcels (with such separate taxing categories for each 
Owner’s Parcel as may be necessary).  To provide a security for payment of each Owner’s PMIP 
obligations to the City and their agreements to pay the assessments and special taxes provided by 
and in accordance with Section 2.2.8.1 and Section 3.2.6, within three (3) months of the 
execution of the Agreement, each Owner shall request the City’s formation of the CFD and agree 
to the potential levy of special taxes, pursuant to the terms of this Agreement and the rate and 
method of apportionment documents for said CFD.  For purposes of this Agreement, said CFD 
special taxes shall be used by the City solely to reimburse itself for the advancement of Shared 
Infrastructure TASP Fee Credits pursuant to Section 3.2.3 and administrative costs, and as 
allowed under Section 2.2.8.1.  For purposes of this Agreement, the CFD shall not engage in the 
construction of any of the Shared Infrastructure Improvements or Storm Water Facilities.  The 
Owners shall cooperate with the City in the proceedings necessary to establish the special tax, 
including consenting to and/or voting in favor of the special tax and other actions.  The Owners 
shall not protest the formation of a Community Facilities District or the levying of any special 
taxes thereunder, pursuant to the terms of this Agreement.  Any leases, agreements for sale or 
other documents transferring rights to part or all of the Owners’ properties, entered into after the 
date hereof, shall include provisions that assure that any right to consent, right to protest, or right 
to vote on the formation of a Community Facilities District or the levy or collection of a special 
tax held by the a tenant or a transferee shall be exercised in the same manner as is required of the 
Owner(s) in this Article 3.  The Parties understand, acknowledge and agree that no assessments 
or special taxes shall be actually payable prior to seven (7) years after the Initial Completion 
Date, except possibly as set forth in Section 2.2.8.1 hereof.  

   3.2.7.1 After the formation of the CFD and consent to the potential 
collection of the special tax listed above in Section 3.2.7, the Owners may, no later than the end 
of the seventh year following the Initial Completion Date, request that the City seek SCIP 
financing in lieu of the CFD Bond financing method.  In such case, the Owners shall request City 
satisfaction of SCIP participation requirements, including such things as adoption of a resolution 
making an election, and other SCIP requirements.  The Owners shall also cause the submission 
of a financing application to SCIP.  In the event that the SCIP application is reviewed and 
approved by SCIP administrators and all other requirements for SCIP financing, including the 
SCIP-mandated acquisition agreement for completed improvements, have been satisfied, the City 
may at its sole discretion then release the Owners from the CFD Bond financing obligation and 
instead permit the Owners to use SCIP financing to reimburse the City for its advancement of the 
Shared Infrastructure TASP Fee Credits, instead of CFD Bond financing, and its associated 
administrative costs.   

   3.2.7.2 Notwithstanding anything set forth in Section 3.2.7 above, in the 
event that (a) neither SCIP nor CFD financing is then available, or (b) if SCIP or CFD financing 
is available, but only at an interest rate greater than nine percent (9%), then, as an alternative to 
SCIP or CFD financing, the City and Owners agree that assessments shall be collected directly 
by the City from the Owners over a period of seven (7) years at a total annual rate not to exceed 
the greater of the following (the “Direct Assessment Method”): (i) $717,857.00 (which is equal 
to the quotient of $5,025,000 divided by 7); and (ii) the quotient of (x) the sum of Improvement 
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Costs previously paid plus the current Updated Cost Estimate to complete the Shared 
Infrastructure Improvements and Storm Water Facilities, divided by (y) seven (7).   

3.2.8. Early Repayment.  Once the collections of assessments or special taxes 
commence, the assessed or taxed Owners may at any time pay off their remaining respective  
obligation in a lump sum total (including financing and administrative costs), as determined by 
the City (in the context of CFD financing or the Direct Assessment Method), or the City and the 
California Communities Joint Powers Authority (in the event of SCIP financing) pursuant to 
provisions for such early payoff to be set forth in the CFD or SCIP documentation, which 
provisions shall be reasonably agreed upon by all of the Parties.  Upon the satisfaction of said 
remaining obligation, as determined by the City or the California Communities Joint Powers 
Authority, the Owner’s Parcel(s) shall be relieved of any further assessments in connection with 
the Shared Infrastructure Improvements and Storm Water Facilities costs.   

ARTICLE 4 
 

PUBLIC PARK IMPROVEMENTS 
4.1. Subdistrict Public Park.  The City has indicated that it would like the Public Park 

to be constructed in advance of full build-out of all of the residential Units within the Subdistrict.  
The Parties understand that in order to deliver the Public Park as desired by the City, the 
following tasks must be coordinated and completed:  land dedication (by Citation and MS), 
design of park improvements, plan approval, and construction of park improvements.  The 
Parties agree to coordinate their efforts to ensure that the Public Park is under construction 
within the timeline described in Section 4.6 below. 

4.2. Park Dedication and Fee Credit.  MS and Citation agree to offer to dedicate the 
land to the City as shown on their respective Tentative Subdivision Maps as the Public Park site.  
No land dedicated for the Public Park site shall be encumbered or made subject to a CFD 
(including, without limitation, any CFD to be formed pursuant to Section 3.2.7 above).  The 
Parties acknowledge that said Public Park site dedication may be required prior to approval or 
recordation of final subdivision maps, in which case the land may be transferred to the City via 
legal description.  In exchange for dedicating such land, MS and Citation shall each receive a fee 
credit from the City against their respective TASP Fee obligations, pursuant to Section 5(B)(2) 
of City of Milpitas Resolution No. 7778 (September 2, 2008), as amended, for each square foot 
of the Public Park site that is dedicated from the MS Parcels (as to MS) and the Citation Parcel 
(as to Citation).  Such credit shall be referred to herein as the “Park Land Fee Credit”.  SI shall 
not receive any such dedication credit. 

4.3. Park Design.  The Parties agree that the City Council approval of the Tentative 
Maps shall constitute and demonstrate a legislative finding that the size and location of the 
proposed Public Park is consistent with the Specific Plan.  However, the Parties understand, 
acknowledge and agree that the City’s current intent for the design of the improvements for the 
Public Park varies from those improvements shown on the Tentative Maps, and is subject to 
further amendment and final approval by the City Council.  The Parties agree to work together in 
good faith to design the physical improvements to the Public Park in a manner that satisfies the 
City’s desire to provide recreational space and other amenities for use by future residents within 
the Subdistrict, as well as existing residents from the surrounding community, and such agreed 
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upon and approved improvements shall be referred to herein as the “Public Park Improvements”.  
The Parties shall also cooperate in an effort to craft a construction phasing plan for the 
construction of the Public Park Improvements that is acceptable to all Parties. 

4.4. Design Approval and Construction Management.  Subject to Section 2.2 above, 
the Parties agree that the initial Constructing Owner shall be the lead Party with respect to the 
design and construction of the Public Park Improvements and shall be entitled to receive a 
reasonable industry standard amount for overhead and profit.  The initial Constructing Owner 
shall be responsible for hiring all necessary consultants (civil engineer, landscape architect, etc.) 
and managing the design and approval process with the City.  The non-constructing Owners shall 
have the right to review and reasonably comment on all plans and documents prior to the initial 
Constructing Owner submitting plans for the Public Park Improvements to the City.   

4.5. Park Improvement Reimbursement.  The City acknowledges and agrees that all 
costs associated with the design and construction of the Public Park Improvements (“Park 
Improvement Costs”) shall be subject to a full credit against the Constructing Owner’s TASP Fee 
obligations (including a reasonable industry standard amount for overhead and profit) (the “Park 
Construction Fee Credit”).  The Park Construction Fee Credit shall initially be calculated using 
an estimate for the costs of the design and construction of the Public Park Improvements, as 
mutually agreed upon by the City Engineer and the Constructing Owner.  Following the 
completion of the construction of the Public Park Improvements in substantial conformance with 
the plans therefor, the Constructing Owner shall provide final invoices, records, change order 
documents, payment invoices and other necessary documents, as requested by the City, in order 
to provide to the City a final accounting of actual project costs to determine the Park 
Construction Fee Credit.  The City shall thereafter have sixty (60) days in which to review and 
approve such items, which approval shall not be unreasonably withheld, conditioned or delayed.  
If the City does not approve all such items, the Park Construction Fee Credit shall be the amount 
approved by the City, and, if the Constructing Owner disputes the disapproval of such items by 
the City, the dispute shall be settled by arbitration pursuant to Article 10 hereof.   

4.6. Construction Timeline.  In order to ensure timely delivery of the Public Park 
Improvements, the Owners shall ensure that commencement of construction of Public Park 
Improvements is underway before any one Owner has achieved the thresholds set forth below.  
Specifically, the Public Park Improvements must be under construction prior to or concurrent 
with the occurrence of any one of the following: 

4.6.1. Issuance of the 280th building permit for the Citation Parcel; or 

4.6.2. Issuance of the 134th building permit for the MS Parcels; or  

4.6.3. Issuance of the 193rd building permit for the SI Parcels; or 

4.6.4. The cumulative issuance of 300 building permits for all of the Parcels. 

It is the joint responsibility of all Owners to ensure the Public Park Improvements are 
designed and approved in order to enable commencement of construction prior to the above-
referenced triggers.  The City may refuse to issue building permits to any Owner if the Public 
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Park Improvements are not under construction as set forth herein, prior to the achievement of the 
milestones set forth above. 

4.7. Cap on Park Improvement Costs.  Notwithstanding anything set forth in this 
Article 4 above, the City agrees that no Constructing Owner of the Public Park Improvements 
shall be required to incur Park Improvement Costs which exceed the difference of the following 
(the “Park Cost Cap”): (a) the sum of PMIP and TASP Fee obligations attributable to all Units 
allocated to the Constructing Owner’s Parcels, less (b) the sum of (i) all amounts expended by 
the Constructing Owner on Shared Infrastructure Improvements and Storm Water Facilities, (ii) 
any Park Land Fee Credit due to the Constructing Owner, and (iii) all amounts expended by such 
Constructing Owner on City Improvements pursuant to Section 12.14.  The City understands, 
acknowledges and agrees that any Park Improvement Costs in excess of the Park Cost Cap shall 
not be collected from any additional assessments against Parcels in the Subdistrict.  
Notwithstanding anything in this Agreement or the Conditions of Approval to the contrary, a 
Constructing Owner’s expenditure of funds on the Public Park Improvements in the amount of 
the Park Cost Cap shall be deemed to constitute compliance with Section 4.6 and the 
Constructing Owner’s obligations with respect to its Public Park under this Agreement, its 
Conditions of Approval and its Tentative Map. 

ARTICLE 5 
 

REIMBURSEMENT OF CITY ADMINISTRATIVE COSTS 
The Owners acknowledge that the administration of this Agreement constitutes an 

extraordinary cost to the City.  Accordingly, the Owners shall pay for all of the following costs 
and expenses of the City to administer this Agreement and the procedures set up hereunder and 
incurred on or after the date hereof: (i) the reasonable attorney’s fees attributable to the Office of 
the Milpitas City Attorney (the “City’s Internal Costs”); and (ii) reasonable fees of third-party 
attorneys, consultants, and other specialists as the City may require, in its reasonable discretion 
(the “City’s External Costs” and, together with the City’s Internal Costs, the “City’s 
Administrative Costs”).  The City’s Administrative Costs shall be allocated among the Owners 
pursuant to Section 3.2.2.1 above (and each Owner shall be solely responsible for the timely 
payment of its pro-rata portion of the City’s Internal Costs and the City’s External Costs in 
accordance with the provisions of this Article 5).  The City’s Internal Costs shall be billed to 
each Owner individually as a part of the Owner’s Private Job Account in connection with the 
Owner’s project in the Subdistrict.  The invoices for the City’s External Costs shall be paid by 
the Owners directly to the third-party attorneys, consultants, and other specialists retained by the 
City.  Payment by an Owner of the City’s Administrative Costs attributable to it shall be a 
condition precedent to the issuance of any building permit, legislative body approval, grant of 
entitlement, certificate of occupancy, or other City approval for such Owner’s project.  An 
Owner shall be entitled to pay amounts pursuant to the Article 5 under protest.  The City shall 
work in good faith with Owners to limit costs.  To help achieve reasonable cost controls, the 
City, upon an Owner’s request, may provide periodic or milestone –based invoices and other cost 
tracking and administrative expense limiting measures consistent with City practices.    
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ARTICLE 6 
 

IMPROVEMENT COST AND PUBLIC IMPROVEMENT COST REIMBURSEMENTS  
6.1. Scope of City Obligation.  The Owners acknowledge that the City shall only be 

obligated to provide such credits for the Shared Infrastructure Improvements, the Storm Water 
Facilities pursuant to the terms and procedure stated herein and, with respect to the Shared 
Infrastructure Improvements and the Storm Water Facilities, as expressed in the example 
worksheet attached as Exhibit H. 

6.2. Overview.  In broad terms, the procedure for the City to allocate credits and make 
cash payments shall be as follows. The Owners shall be subject to the PMIP obligations 
described in Article 3 and TASP Fee obligations, both of which shall be payable with respect to 
each Unit upon the issuance of a building permit for the Unit.  The City shall provide each 
Owner with credits against its PMIP obligations as described in Article 3.  In addition, and 
notwithstanding anything set forth in this Agreement to the contrary, the City shall provide each 
Owner with credits against its TASP Fee obligations in the following order, and regardless of 
when in time such credits are earned: (a) first, in the amount of its Shared Infrastructure TASP 
Fee Credit in accordance with Article 3; (b) second, in the amount of its Park Construction Fee 
Credit; and (c) lastly, in the amount of its Park Land Fee Credit.   

6.3. No City Payment for Construction Fee Credits.  An Owner’s Shared Infrastructure 
TASP Fee Credit shall be determined as described in Article 3.  If an Owner’s Shared 
Infrastructure TASP Fee Credit shall exceed its aggregate TASP Fee obligations, under no 
circumstances shall such Owner be entitled to a cash payment for such excess; provided, 
however, that such Owner shall be entitled to a credit against other development fees as 
permitted by state or local law. 

ARTICLE 7 
 

GRANT OF RIGHT TO ENTER 
7.1. Grant.  The non-constructing Owners hereby grant to the Constructing Owner, its 

employees, agents, representatives, subcontractors and contractors, the right to enter upon the 
non-constructing Owners’ Parcel(s) for purposes related to the construction of a Phase or Phases 
of the Shared Infrastructure Improvements and/or Storm Water Facilities and/or the Public Park 
Improvements in question pursuant to the terms of this Agreement.  Within ten (10) days after 
receipt of a written request from the Constructing Owner (which includes copies of the 
documents requested to be executed), each non-constructing Owner agrees to execute any 
additional documents reasonably required by the City or other governmental agency, the 
Constructing Owner, a utility company, title company or lender, to evidence the grant of this 
right of entry, including, but not necessarily limited to, reasonable permission to grade and right 
of entry agreements.  The City shall grant to each Constructing Owner, its employees, agents, 
representatives, subcontractors and contractors, the right to enter upon all portions of any of the 
Parcels previously dedicated to the City (and to Piper Drive and Milpitas Boulevard, as 
applicable) for purposes related to the construction of a Phase or Phases of the Shared 
Infrastructure Improvements and/or Storm Water Facilities and/or the Public Park Improvements 
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in question pursuant to this Agreement and City’s standard right of entry procedures and 
requirements. 

7.2. Entry Terms and Conditions.  Without limiting the indemnity provisions hereof, 
the Owners acknowledge that construction of the Phase(s) of the Shared Infrastructure 
Improvements and/or Storm Water Facilities in question may temporarily interfere with each 
Owner’s use and development of their respective Parcels and buildings and improvements 
located thereon.  In exercising its rights hereunder, Constructing Owner agrees to use 
commercially reasonable efforts to refrain from engaging in activities that will unreasonably 
interfere with the non-constructing Owners’ use or development of their Parcel(s).  In no event 
shall the Constructing Owner’s activities require the demolition of or abandonment of existing 
improvements (other than possibly driveway and parking areas not deemed necessary to 
continuing operations on the Parcel impacted in the reasonable discretion of the non-constructing 
Owner) or otherwise violate any rights of existing tenants of any non-constructing Owner.  Each 
Owner agrees that any new lease that it enters into, or any extension of any existing lease, shall 
provide that the tenant is subject to potential temporary interference during a period of 
construction (not to include denial of access).   

7.3. Insurance.  Prior to entry onto the property of a non-constructing Owner, a 
Constructing Owner shall obtain, and cause to be maintained throughout the construction period 
until completion and expiration of any maintenance period (as defined below), comprehensive 
general liability and property damage insurance, written on an occurrence basis, insuring against 
personal injury, death or property damage in the amount of at least Two Million Dollars 
($2,000,000) per occurrence, including non-owned automobile coverage.  The Constructing 
Owner shall be the named insured and the non-constructing Owners and the City, and then 
mortgagees, if any, shall be named additional insureds under such policy.  Such policy shall 
provide that coverage of the non-constructing Owners and the City as additional insureds shall be 
primary and that any insurance maintained by the non-constructing Owners and the City shall be 
excess only.  Evidence of such insurance shall be delivered to each non-constructing Owner and 
the City prior to any entry onto the non-constructing Owner’s Parcel(s). 

7.4. Indemnity.  Each Constructing Owner hereby agrees to and does hereby, protect, 
indemnify defend and hold the non-constructing Owners and their Parcel(s) and the City, which 
includes the non-constructing Owners’ and the City’s officers, shareholders, partners, members, 
agents and employees, and their respective employees, officers, directors, agents, tenants, 
members, representatives, invitees, successors and assigns (the “Indemnified Parties”), harmless 
from and against any and all losses, costs, expenses, damages, causes of action, and injury to 
person or property, including mechanics’ liens (collectively the “Claims”), arising or resulting 
from the construction of the Phase of the Shared Infrastructure Improvements and/or Storm 
Water Facilities and/or Public Park Improvements in question or any entry on the non-
constructing Owners’ or the City’s Parcel(s) by the Constructing Owner, or its employees, 
agents, representatives, contractors and/or subcontractors, provided that the Constructing Owner 
shall have no responsibility or liability to protect, indemnify, defend and hold the non-
constructing Owners, the City, and Indemnified Parties harmless from any Claims arising from 
the negligence or misconduct of the non-constructing Owners or Indemnified Parties.  
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7.5. Duration.  The Constructing Owner’s right of entry, except for those permanent 
easements and dedications entered into between the Owners pursuant to Article 1 above, shall 
expire upon Completion of the Phase of the Shared Infrastructure Improvements and/or Storm 
Water Facilities and/or Public Park Improvements in question and the expiration of any 
maintenance or warranty periods with respect to the Phase of the Shared Infrastructure 
Improvements and/or Storm Water Facilities and/or Public Park Improvements in question 
imposed by the City or any other governmental agency. Upon the request of the non-constructing 
Owners or the City following the expiration of the right of entry, the non-constructing Owners 
and the Constructing Owner shall cooperate reasonably to prepare and record documents 
terminating and releasing the grant of entry rights set forth in this Article 7 and any supplemental 
documents further granting or implementing such rights. 

7.6. Storm Water Facilities.  Citation agrees to provide land to accommodate the 
project-wide Media Filter in the approximate location shown on Exhibit I, Sheet 1, at no cost to 
the other Parties.  The Parties acknowledge that the precise location of the project-wide Media 
Filter may change depending on site conditions, regulatory constraints, and other unforeseen 
circumstances, including, but not limited to the actions of public agencies and other entities that 
are not party to this Agreement.  In the event such circumstances preclude Citation from 
providing land as described herein, the Parties shall cooperate in efforts to identify a suitable 
alternative location within the Subdistrict.  In the event that Citation is not the Constructing 
Owner for purposes of constructing the project-wide Media Filter, Citation grants the 
Constructing Owner of the project-wide Media Filter the easements and dedications provided in 
Article 1 above and the access rights set forth in Section 7.1 above, subject to the terms and 
conditions set forth in Article 1 and Article 7 above, as applicable.  After the construction of the 
project-wide Media Filter and the other Storm Water Facilities, the Parties agree to enter into a 
separate cost sharing agreement for the ongoing maintenance and repair of the Media Filter and 
other Storm Water Facilities, which cost sharing agreement shall allocate such maintenance and 
repair obligations among the Owners in accordance with the allocations set forth in Section 
3.2.2.2.   

ARTICLE 8 
 

SPECIFIC INDEMNIFICATION OF CITY 
8.1. Owner Indemnification of City.  Each Owner agrees to and shall indemnify, hold 

harmless and defend City and its officers, officials, members, agents, consultants, attorneys, 
employees, and representatives (collectively, the “Indemnified City Parties”) from and against 
(A) any claims, disputes, damages, losses, expenses, consultant fees, specialist fees or attorneys’ 
fees arising out of this Agreement or out of the performance of this Agreement in connection 
with a claim made by a third party (i.e., excluding claims made by another Owner) and (B) 
liability or claims for death or personal injury and liability and claims for breach of contract and 
property damage which may arise from the acts, errors and/or omissions of said Owner or its 
contractors, subcontractors, agents, employees or other persons acting on its behalf in relation to 
the Project or this Agreement (the “Indemnified Claims”).  The foregoing indemnity applies to 
all deaths, injuries and damages, and claims therefor, suffered or alleged to have been suffered 
by reason of the acts, errors and/or omissions referred to in this paragraph, regardless of whether 
or not City prepared, supplied or approved agreements, plans or specifications, or both, and 
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regardless of whether or not insurance policies are applicable.  Notwithstanding the foregoing, 
the Owner in question shall have no indemnity obligation under this Article 8 if such claim or 
loss is due in whole or in part to the negligence or willful misconduct of the Indemnified City 
Parties. 

In indemnifying the City pursuant to Section 7.4 or Section 8.1, the indemnifying 
Owner(s) shall have the obligation to provide the defense of City in the litigation, either by 
providing legal counsel or, at City’s option, timely paying the legal costs incurred by City in the 
defense of litigation with counsel chosen by City and reasonably acceptable to the Owner.  City 
shall, at no cost to City, cooperate with the indemnifying Owner(s) in any such defense as the 
indemnifying Owner(s) may reasonably request.  Furthermore, the City shall not settle or resolve 
any such claim without the prior written consent of the indemnifying Owner(s), said consent not 
to be unreasonably withheld.  In the event of a court action, dispute, or proceeding, and no 
Owner provides a defense, (i) City shall have the right, but not the obligation, either to defend or 
not to defend such action, dispute or proceedinge, and to resolve such action, dispute or 
proceeding in any manner it chooses in its sole discretion, including terminating this Agreement; 
(ii) in the event of such termination, Owners, upon written request of City, shall immediately 
execute a termination document or other document reasonably required by a reputable title 
company to remove this Agreement as a cloud on title; and (iii) the City may settle or resolve 
any such claim without the consent of the Owner(s).   

ARTICLE 9 
 

DEFAULT 
9.1. Default.  A default under this Agreement will exist in the event: (i) an Owner fails 

to make any monetary payment when due hereunder, and such default is not cured within ten 
(10) days after receipt of written notice of default from the Owner to whom the payment is due 
(which notice describes the unpaid amount and the basis for it); or (ii) an Owner fails to perform 
any other obligation of such Owner hereunder and such default is not cured within thirty (30) 
days after receipt of written notice from a non-defaulting Owner or the City, provided that if the 
default reasonably requires additional time to complete the cure, such 30-day period shall be 
extended for the time reasonably required so long as the defaulting Owner commences the cure 
within such 30-day period and diligently prosecutes the cure to completion thereafter. 

ARTICLE 10 
 

ARBITRATION 
10.1. Arbitration of Disputes.  Any dispute between the Owners arising out of the 

interpretation or performance of this Agreement shall be resolved pursuant to this Section 10.1.  
As to disputes between the City and any Owner(s) in connection with Park Improvement 
Reimbursement pursuant to Section 4.5 hereof   shall be resolved pursuant to this Section 10.1.  
The City may in its sole discretion opt to use or allow an Owner(s)’ use of the arbitration 
provisions set forth in this Article 10 in connection with other disputes between the City and an 
Owner(s).  As to the City, the arbitration rights provided for herein shall be in addition to any 
other rights available to it under law and this Agreement.  In the event of City exercise or 
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allowance of the use of the arbitration procedures provided in this Article 10, City shall be 
entitled to all rights provided to an “Owner” as provided herein. 

10.1.1. Voluntary Settlement.  At any time after a dispute has arisen, any of the 
Owners may deliver written notice to any other Owner describing the dispute in reasonable detail 
and invoking the voluntary settlement procedures of this Section 10.1.1.  The Owners shall meet 
and negotiate in good faith in an effort to resolve the dispute by mutual agreement for a period of 
thirty (30) days after receipt of such notice, as such period may be extended by mutual 
agreement of the Owners. 

10.1.2. Binding Arbitration.  If the Owners are unable to resolve the dispute by 
voluntary settlement within the period described in Section 10.1.1, the dispute shall be resolved 
by binding arbitration instituted by any Owner by delivering a written demand for arbitration to 
the other Owner(s).   

10.1.3. Governing Rules.  Arbitration shall be conducted in Santa Clara County, 
California in accordance with California Code of Civil Procedure Sections 1280-1284.2, as 
amended as of the date of submission of the dispute (“Rules”), and as modified by this Section. 
To the extent there is a conflict between the provisions of this Section and the Rules, however, 
the provisions of this Section shall govern. By mutual written agreement, the Owners involved in 
the dispute may vary any of the provisions of this Section and the Rules, including modifications 
which designate an alternative dispute resolution procedure.  Owners shall be permitted to 
participate by videoconference or telephone conference. 

10.1.4. Selection of Arbitrator.  As used herein, a “qualified arbitrator” means a 
retired judge or a licensed attorney with at least twenty (20) years’ experience in resolving 
disputes in the San Jose area.  Within ten (10) days after one of the Owners delivers a written 
demand for arbitration to another Owner, the Owners shall meet and attempt to select, by mutual 
agreement, one (1) qualified arbitrator to act as the sole arbitrator of the dispute.  If the parties to 
the dispute cannot agree on an arbitrator within such 10-day period, as such period may be 
extended by mutual agreement of the parties to the dispute, then, within an additional ten (10) 
days, each Owner shall designate up to three (3) qualified arbitrators and notify the other Owner 
in writing of the designations. The qualified arbitrators so designated within such 10-day period 
shall constitute the “List of Arbitrators.”  If an Owner fails to designate any qualified arbitrators 
within such 10-day period, then the qualified arbitrators designated by the other parties to the 
dispute shall constitute the List of Arbitrators. Within ten (10) days after the List of Arbitrators 
has been constituted, the parties to the dispute shall meet and negotiate in good faith to select one 
(1) arbitrator from the List of Arbitrators to act as the sole arbitrator of the dispute.  If the 
Owners fail to select an arbitrator within such 10-day period, such sole arbitrator shall be 
appointed from the List of Arbitrators by the Presiding Judge of the Superior Court of Santa 
Clara County, California upon written application of any Owner. 

10.1.5. Discovery.  Discovery for the arbitration proceedings shall be conducted 
in accordance with the Rules, except to the extent otherwise provided in this Section.  The 
Owners desire to provide for the expeditious resolution of disputes. Therefore, notwithstanding 
anything to the contrary set forth in the Rules, discovery conducted under the arbitration shall be 
limited as follows: (i) within twenty (20) days after selection of the arbitrator, the Owners shall 
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meet at a mutually-agreeable place and conduct a mutual exchange of documents relating to the 
dispute; and (ii) at such meeting, the arbitrator shall have the right to order the production of any 
additional documents from any Owner and to specify the nature and extent of other discovery 
which the arbitrator determines is reasonably required, including, but not limited to, the taking of 
depositions or the obtaining of expert reports. If the arbitrator determines that expert witnesses 
are required, each Owner shall be entitled to designate such an expert and the arbitrator may 
designate a third expert, as the arbitrator deems appropriate.  The arbitrator shall have authority 
to set further discovery deadlines in order to facilitate the efficient conduct of the arbitration. 

10.1.6. Proceedings.  A hearing shall be conducted by the arbitrator within sixty 
(60) days after selection of the arbitrator, unless the arbitrator determines that additional time is 
reasonably required.  The Owners shall submit such legal briefing or other statements of position 
as the arbitrator may request.   

10.1.7. Findings; Conclusions; Decision.  Within thirty (30) days after completion 
of the hearing, the arbitrator shall reach a written decision regarding the dispute and deliver the 
same to the Owners.  Upon the request of any of the Owners, the arbitrator shall issue a written 
opinion of findings of fact and conclusions of law. The decision of the arbitrator shall become 
final ten (10) days after it is delivered to the Owners and shall be binding on the Owners, 
conclusive and nonappealable.  

10.1.8. Powers of Arbitrator.  The arbitrator shall have the power and jurisdiction 
to resolve all disputes and order all remedies available under applicable law or equity, consistent 
with the provisions of this Agreement, including, without limitation, ordering specific 
performance and attorneys’ fees and costs to the Party the arbitrator determines is the prevailing 
Party; provided, however, that the arbitrator shall not have the power to award punitive damages.  
The arbitrator shall resolve the dispute in accordance with applicable substantive laws of the 
State of California.   

10.1.9. Fees and Costs.  The parties to the dispute shall share equally the 
arbitrator’s fees and costs, but each Owner shall bear its own attorneys’ fees and other costs 
related to the presentation of its case, unless the arbitrator makes an award of attorneys’ fees to 
one or more of the Owners. 

10.1.10.  Enforcement.  Judgment upon the arbitration award may be 
entered in, confirmed and enforced by the Superior Court of the County of Santa Clara, 
California.   

NOTICE:  BY INITIALING IN THE SPACE BELOW YOU ARE AGREEING TO HAVE 
ANY DISPUTE ARISING OUT OF THE MATTERS INCLUDED IN THE “ARBITRATION 
OF DISPUTES” PROVISION DECIDED BY NEUTRAL ARBITRATION AS PROVIDED BY 
CALIFORNIA LAW AND YOU ARE GIVING UP ANY RIGHTS YOU MIGHT POSSESS 
TO HAVE THE DISPUTE LITIGATED IN A COURT OR JURY TRIAL. BY INITIALING IN 
THE SPACE BELOW YOU ARE GIVING UP YOUR JUDICIAL RIGHTS TO DISCOVERY 
AND APPEAL, UNLESS THOSE RIGHTS ARE SPECIFICALLY INCLUDED IN THE 
“ARBITRATION OF DISPUTES” PROVISION. IF YOU REFUSE TO SUBMIT TO 
ARBITRATION AFTER AGREEING TO THIS PROVISION, YOU MAY BE COMPELLED 
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TO ARBITRATE UNDER THE AUTHORITY OF THE CALIFORNIA CODE OF CIVIL 
PROCEDURE. YOUR AGREEMENT TO THIS ARBITRATION PROVISION IS 
VOLUNTARY. 

WE HAVE READ AND UNDERSTAND THE FOREGOING AND AGREE TO 
SUBMIT DISPUTES ARISING OUT OF THE MATTERS INCLUDED IN THE 
“ARBITRATION OF DISPUTES” PROVISIONS TO NEUTRAL ARBITRATION. 

Initials:     Initials:     Initials:     
   

ARTICLE 11 
 

TERMINATION 
11.1. Term.  In addition to the termination provisions provided elsewhere herein, this 

Agreement shall automatically terminate, without the need of instructions from the Owners, upon 
the last to occur of: (i) the Completion of all of the Shared Infrastructure Improvements and/or 
Storm Water Facilities; (ii) the expiration of any maintenance or warranty periods with respect to 
the Shared Infrastructure Improvements and/or Storm Water Facilities imposed by the City or 
any other governmental agency; (iii) the reimbursement by Owners of the Improvement Costs in 
accordance with Article 3 hereof; and (iv) the reimbursement of the City of any outstanding 
amounts owed to it via direct payment by an Owner or CFD Bond or SCIP financing, in the 
event of non-payment or non-performance of the non-constructing Owners pursuant to Section 
3.2.7.  Within fifteen (15) days of request by an Owner after termination of this Agreement, as 
otherwise set forth herein, the other Owners shall execute and have notarized all documents 
reasonably necessary to remove this Agreement as an exception to title to the Owner’s Parcel(s).  
This Agreement can also be terminated upon the written consent of all Owners prior to the 
commencement of and development by any Owner if no construction has been commenced with 
ten (10) years of the execution of this Agreement.  If this Agreement is terminated pursuant to 
the preceding sentence, each Owner shall have the right to unilaterally terminate the CFD 
established for its Parcel(s) pursuant to Section 3.2.7 above. 

11.2. Release of Units.  As and when a building permit is pulled for a Unit and the 
PMIP and TASP Fee paid (or credited pursuant to this Agreement) for the Unit in question (the 
“Paid Unit”), the Paid Unit shall be released of any obligations pursuant to this Agreement.  The 
Parties hereby authorized and agree that the City shall cause to be recorded a document releasing 
each Paid Unit from any obligations pursuant to this Agreement.  In addition, each Party agrees 
at no cost or charge to the requesting Party to execute, have notarized and deliver any document 
reasonably requested by another Party or a title insurance company to document the fact that a 
Paid Unit has been released of any obligations pursuant to this Agreement. 

ARTICLE 12 
 

OTHER PROVISIONS 
12.1. Amendment.  This Agreement may be amended or terminated by a written 

instrument executed and acknowledged by each of the Owners and the City. 
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12.2. Approvals.  All approvals and consents requested or required pursuant to this 
Agreement shall not be unreasonably withheld, conditioned or delayed. 

12.3. Binding Effect.  The provisions of this Agreement are intended to bind and 
benefit each of the Owners and each successor Owner of the Owners’ Parcels. The Owners 
intend that this Agreement comply with California Civil Code Section 1468 as a covenant 
running with the land. 

12.4. Counterparts.  This Agreement may be executed in one or more counterparts, each 
of which shall be deemed an original and all of which shall constitute one agreement after each 
of the Owners has executed such a counterpart. 

12.5. Force Majeure.  If any Owner is delayed in or prevented from performing any act 
required hereunder by reason of strikes, lock-outs, labor problems, inability to procure materials, 
failure of power or other utilities, restrictive governmental laws or regulations, delays by 
governmental authorities in issuing required permits or approvals, prolonged rain or other 
unusual or unseasonable weather conditions, riots, insurrection, war or other reason of a like 
nature (excluding economic conditions or financial inability to perform other than those 
referenced in this Agreement), not the fault of the Party so affected (“Force Majeure”), then 
performance of such act shall be excused to the extent necessary as a result of such event. 

12.6. Notice.  Any notice to be given or other document or any payment to be delivered 
by any Party to the other or others hereunder, may be delivered in person to a Party or an officer 
of any Party, or may be deposited in the United States mail, duly certified or registered, return 
receipt requested, with postage prepaid, or by Federal Express or other similar overnight delivery 
service marked for next business day delivery or by facsimile with confirmation delivered by 
U.S. Mail, as provided for herein. Any of the Parties may change its address for notice purposes 
by sending a notice to the other Parties in the manner described above. 

To MS: MILPITAS STATION, LLC 
 Attn:  Randall Jenson 
 12275 El Camino Real, Suite 110 
 San Diego, CA  92130 
 Telephone:  (858) 523-0832 
 Facsimile:   (858) 523-1899 
 E-mail:        rjenson@ranchcapital.com  
  
With a copy to: FOLEY & LARDNER LLP 
 Attn:  Richard L. Moskitis, Esq. 
 402 West Broadway, Suite 2100 
 San Diego, CA  92101 
 Telephone:  (619) 685-6439 
 Facsimile:   (619) 234-3510 
 E-Mail:       rmoskitis@foley.com 
  
To SI: SOUTHSIDE INDUSTRIAL PARK 
 c/o Green Valley Corporation 
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 Attn:  Jeff Major 
 777 North 1st Street, 5th Floor 
 San Jose, CA  95112 
 Telephone:  (408) 938-6356 
 Facsimile:   (408) 998-1737 
 E-Mail:         jmajor@barryswensonbuilder.com 
  
With a copy to: WILLIAM A. VAN ROO, ESQ. 
 13863 Quarterhorse Drive 
 Grass Valley, CA  95949 
 Telephone:  (530) 268-8498 
 Facsimile:   (408) 294-5453 
 E-Mail:        vanroolaw@aol.com  
  
To Citation: SCS DEVELOPMENT CO. 
 Attn:  Charles McKeag 
 404 Saratoga Avenue, Suite 100 
 Santa Clara, CA  95050 
 Telephone: (408)-985-6071 
 Facsimile:     
 E-Mail: charlesm@scsdevelopment.com 
  
To City: CITY OF MILPITAS  
 Attn: City Manager 

455 East Calaveras Boulevard 
 Milpitas, CA 95035  
 Telephone:  (408) 586-3050 
 Facsimile:   (408) 586-3056 
 E-Mail:        twilliams@ci.milpitas.ca.gov  

 
With a copy to: OFFICE OF THE MILPITAS CITY ATTORNEY. 
 Attn: Bryan M. Otake, Assistant City Attorney 
 455 East Calaveras Boulevard 
 Milpitas, CA 95035  
 Telephone:  (408) 586 3040 
 Facsimile:   (408) 586-3056 
 E-Mail:        botake@ci.milpitas.ca.gov  
 
All notices, demands or requests delivered by hand shall be deemed given upon the date so 
delivered; those given by overnight delivery service as hereinabove provided shall be deemed 
given on the date of deposit with the overnight delivery service; and those given by facsimile 
shall be deemed given on the date of facsimile transmittal.  Nonetheless, the time period, if any, 
in which a response to any notice, demand or request must be given shall commence to run from 
the date of receipt of the notice, demand or request by the addressee thereof.  Any notice, 
demand or request not received because of changed address or facsimile number of which no 
notice was given as hereinabove provided or because of refusal to accept delivery shall be 
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deemed received by the party to whom addressed on the date of hand delivery, on the date of 
facsimile transmittal, or on the first calendar day after deposit with commercial courier, as the 
case may be. 

12.7. Waiver.  No waiver by one Party of a breach of any of the terms, covenants or 
conditions of this Agreement by another Party shall be construed or held to be a waiver of any 
succeeding or preceding breach of the same or any other term, covenant or condition herein 
contained.  No waiver of any default by one Party hereunder shall be implied from any omission 
by another Party to take any action on account of such default if such default persists or is 
repeated, and no express waiver shall affect a default other than as specified in such waiver.  The 
consent or approval by one Party to or of any act by another Party requiring the consent or 
approval of the first Party shall not be deemed to waive or render unnecessary such Party’s 
consent or approval to or of any subsequent similar acts by the other Party. 

12.8. Severability.  In the event that any phrase, clause, sentence, paragraph, Section, 
article or other portion of this Agreement shall be held by any court of competent jurisdiction to 
be illegal, null or void or against public policy, the remaining portions of this Agreement shall 
not be affected thereby and shall remain in force and effect to the fullest extent permissible by 
law and to the extent that the purposes of this Agreement can still be met. 

12.9. Cooperation.  The Owners acknowledge that it may be necessary to execute 
additional documents other than those specifically referred to herein in order to construct the 
Shared Infrastructure Improvements and/or Storm Water Facilities and obtain reimbursement for 
the same, including, but not limited to, any documents required by the City for the dedication of 
all or a portion of the Shared Infrastructure Improvements and/or Storm Water Facilities, letters 
of permission to grade required by the City, temporary construction easements, slope easements 
and right of entry agreements. The Owners hereby agree to cooperate with each other by 
executing such other documents or taking such other action as may be reasonably necessary in 
accordance with the intent of the parties as evidenced by this Agreement, provided such 
documents do not create any additional material liability or expense for such Party not 
contemplated by this Agreement. 

12.10. Mortgagee Subordination.  Each Party agrees to secure from any beneficiary of a 
deed of trust or mortgagee pursuant to a mortgage encumbering its parcels, a consent to this 
Agreement and recordable subordination of such deed of trust or mortgage to this Agreement. 

12.11. Effective Date.  This Agreement shall be effective upon execution of this 
Agreement by the Parties. 

12.12. Recitals.  The Recitals set forth above are incorporated herein by this reference. 

12.13. Satisfaction of Conditions of Approval.  City, Citation and MS understand, 
acknowledge and agree that the bonding and completion of the Shared Infrastructure 
Improvements and Storm Water Facilities in Phases as set forth in this Agreement, and the 
payment of the PMIP and TASP Fee obligations set forth in this Agreement, shall satisfy (i) all 
of the following MS Public Improvement Conditions:  Nos. 1 (as to common storm drain issues), 
7, 9 and 11 (regarding payment of fees), and 5, 8, 25 and 26 (regarding improvements), it being 
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expressly understood by the Parties that any requirements of the MS Public Improvements 
Conditions not included in the Shared Infrastructure Improvements and/or Storm Water Facilities 
(as defined in this Agreement), including, but not limited to, the railroad crossing improvements 
referenced in Condition of Approval No. 8, are waived, deleted or revised as conditions of the 
MS Tentative Map and that compliance with the requirements of this Agreement shall be deemed 
to constitute complete compliance with said conditions and have been found by the City and the 
City Engineer to be in substantial conformity with the MS Public Improvement Conditions, and 
(ii) all of the following Citation Pubic Improvement Conditions:  Nos. 2 (as to common storm 
drain issues), 11 and 16 (regarding payment of fees), and 17, 18, 19 and 20 (regarding 
improvements), it being expressly understood by the Parties that any requirements of the Citation 
Public Improvements Conditions not included in the Shared Infrastructure Improvements and/or 
Storm Water Facilities (as defined in this Agreement), are waived, deleted or revised as 
conditions of the Citation Tentative May and that compliance with the requirements of this 
Agreement shall be deemed to constitute complete compliance with said conditions, and have 
been found by the City and the City Engineer to be in substantial conformity with the Citation 
Public Improvement Conditions.  City agrees that it will not require any Owner in the Subdistrict 
to pay for or satisfy any of the Conditions of Approval waived, deleted or revised as set forth 
above in this Section 12.13 other than as set forth in this Agreement. 

12.14. City Improvements.  The City Improvements shall be constructed at such time as 
the Street A intersection improvements, including signalization with Milpitas Blvd., are 
constructed.  (The Parties understand that the City is not requiring a railway crossing arm 
assembly as part of the City Improvements.)  If the Phase of Shared Infrastructure Improvements 
also includes construction of the City Improvements, the Constructing Owner shall also construct 
and complete the City Improvements, but all Improvement Costs (including Management Fee) in 
connection with the City Improvements shall be excluded from reimbursement pursuant to 
Article 3 hereof and the Constructing Owner shall receive a credit for the amount of 
Improvement Costs in connection with the City Improvements against its TASP Fee obligations. 

 

Remainder of Page Intentionally Left Blank 



 
 
US2008 690350.13  
 

IN WITNESS WHEREOF, the parties have executed this Agreement as of the date set 
forth above. 

MS: MILPITAS STATION, LLC, a California limited 
liability company 
 

  
By:        

 Randall Jenson, Manager 
 

 Date of Signature:      
 

  
  
SI: SOUTHSIDE INDUSTRIAL PARK, a California 

general partnership 
  
 By: Green Valley Corporation, a California 

corporation, General Partner 
 
By:      
Its:       

  
 Date of Signature:      
  
CITATION: SCS DEVELOPMENT CO., a California 

corporation 
 

  
By:        
Print Name:       
Title:        
 
Date of Signature:      

  
CITY: CITY OF MILPITAS 

 
  

By:        
Print Name:       
Title:        
 
Date of Signature:      
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STATE OF CALIFORNIA ) 
    )ss. 
COUNTY OF               ) 
 

On ________________, 200_, before me, _______________________________, Notary 
Public, personally appeared ____________________________, who proved to me on the basis 
of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within 
instrument and acknowledged to me that he/she/they executed the same in his/her/their 
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or 
the entity upon behalf of which the person(s) acted, executed the instrument. 

I certify UNDER PENALTY OF PERJURY under the laws of the State of California that 
the foregoing paragraph is true and correct. 

WITNESS my hand and official seal. 

 
_____________________________________ 
Notary Public 

 
 
 
STATE OF CALIFORNIA ) 
    )ss. 
COUNTY OF               ) 
 

 
On ________________, 200_, before me, _______________________________, Notary 

Public, personally appeared ____________________________, who proved to me on the basis 
of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within 
instrument and acknowledged to me that he/she/they executed the same in his/her/their 
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or 
the entity upon behalf of which the person(s) acted, executed the instrument. 

I certify UNDER PENALTY OF PERJURY under the laws of the State of California that 
the foregoing paragraph is true and correct. 

WITNESS my hand and official seal. 

 

_____________________________________ 
Notary Public 
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STATE OF CALIFORNIA ) 
    )ss. 
COUNTY OF               ) 
 

 
On ________________, 200_, before me, _______________________________, Notary 

Public, personally appeared ____________________________, who proved to me on the basis 
of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within 
instrument and acknowledged to me that he/she/they executed the same in his/her/their 
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or 
the entity upon behalf of which the person(s) acted, executed the instrument. 

I certify UNDER PENALTY OF PERJURY under the laws of the State of California that 
the foregoing paragraph is true and correct. 

WITNESS my hand and official seal. 

 

_____________________________________ 
Notary Public 
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EXHIBIT A 
 

LEGAL DESCRIPTION OF CURRENT SI PARCELS 

PARCEL 1: 
 
A PORTION OF THAT PARCEL OF LAND CONVEYED TO FEDERAL PACIFIC 
ELECTRIC COMPANY BY AMERON, INC., BY THAT CORPORATION GRANT DEED 
RECORDED NOVEMBER 16, 1970 IN BOOK 9122 OF OFFICIAL RECORDS AT PAGE 
195, TOGETHER WITH A PORTION OF THAT 1.26 FOOT WIDE STRIP OF LAND 
CONVEYED TO FEDERAL PACIFIC ELECTRIC COMPANY BY AMERON, INC., BY 
THAT CORPORATION GRANT DEED RECORDED FEBRUARY 14, 1974 IN BOOK 0762 
OF OFFICIAL RECORDS AT PAGE 240, AND BEING MORE PARTICULARLY 
DESCRIBED AS FOLLOWS:  
  
BEGINNING AT THE MOST EASTERLY CORNER OF PARCEL 2 AS SHOWN ON THAT 
CERTAIN PARCEL MAP FILED FOR RECORD DECEMBER 28, 1971 IN BOOK 294 OF 
MAPS AT PAGE 35, SANTA CLARA COUNTY RECORDS, SAID CORNER BEING THE 
SOUTHEAST CORNER OF SAID 1.26 FOOT WIDE STRIP;  
  
THENCE ALONG THE SOUTHERLY LINE OF SAID PARCEL 2, SOUTH 78 DEG. 19' 00" 
WEST 992.48 FEET;  
  
THENCE AT RIGHT ANGLES NORTH 11 DEG. 41' 00" WEST 170.00 FEET TO A LINE 
PARALLEL AND 170.00 FEET NORTHEASTERLY, MEASURED AT RIGHT ANGLES, TO 
SAID SOUTHERLY LINE OF PARCEL 2;  
  
THENCE ALONG SAID PARALLEL LINE NORTH 78 DEG. 19' 00" EAST 438.84 FEET;  
  
THENCE AT RIGHT ANGLES SOUTH 11 DEG. 41' 00" EAST 120.00 FEET TO A LINE 
PARALLEL AND 50.00 FEET NORTHEASTERLY, MEASURED AT RIGHT ANGLES, TO 
SAID SOUTHERLY LINE OF PARCEL 2;  
  
THENCE ALONG SAID PARALLEL LINE, NORTH 78 DEG. 19' 00" EAST 552.83 FEET TO 
THE EASTERLY LINE OF SAID PARCEL 2;  
  
THENCE ALONG SAID EASTERLY LINE, SOUTH 12 DEG. 36' 40" EAST 50.01 FEET TO 
SAID POINT OF BEGINNING.  
  
AND BEING PARCEL TWO AS REFERENCED IN THAT CERTAIN RESOLUTION OF 
THE CITY COUNCIL OF THE CITY OF MILPITAS AUTHORIZING LOT LINE 
ADJUSTMENT RECORDED FEBRUARY 5, 1999 AS INSTRUMENT NO. 14643238, 
OFFICIAL RECORDS.  
 
APN:  086-32-038 
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PARCEL 2:  
  
A PORTION OF THAT PARCEL OF LAND CONVEYED TO FEDERAL PACIFIC 
ELECTRIC COMPANY BY AMERON, INC., BY THAT CORPORATION GRANT DEED 
RECORDED NOVEMBER 16, 1970 IN BOOK 9122 OF OFFICIAL RECORDS AT PAGE 195 
BEING DESCRIBED AS FOLLOWS:  
  
BEGINNING AT A POINT ON THE EASTERLY LINE OF PARCEL 2, AS SAID PARCEL 
IS SHOWN ON THAT CERTAIN PARCEL MAP FILED FOR RECORD DECEMBER 28, 
1971 IN BOOK 294 OF MAPS AT PAGE 35, SANTA CLARA COUNTY RECORDS, 
DISTANT THEREON NORTH 12 DEG. 36' 40" WEST 50.01 FEET FROM THE MOST 
EASTERLY CORNER OF SAID PARCEL 2;  
  
THENCE ALONG A LINE PARALLEL AND 50.00 FEET NORTHEASTERLY, MEASURED 
AT RIGHT ANGLES, TO SAID SOUTHERLY LINE OF PARCEL 2, SOUTH 78 DEG. 19' 
00" WEST 552.83 FEET;  
  
THENCE AT RIGHT ANGLES NORTH 11 DEG. 41' 00" WEST 170.16 FEET TO A LINE 
PARALLEL AND 40.00 FEET SOUTHEASTERLY, MEASURED AT RIGHT ANGLES, TO 
THE NORTHERLY LINE OF SAID PARCEL 2;  
  
THENCE ALONG SAID PARALLEL LINE NORTH 78 DEG. 19' 00" EAST 339.04 FEET;  
  
THENCE AT RIGHT ANGLES SOUTH 11 DEG. 41' 00" EAST 40.16 FEET;  
  
THENCE PARALLEL TO SAID SOUTHERLY LINE OF PARCEL 2 NORTH 78 DEG. 19' 
00" EAST 211.68 FEET TO A POINT ON SAID EASTERLY LINE OF PARCEL 2, SAID 
POINT BEING DISTANT ALONG SAID EASTERLY LINE NORTH 12 DEG. 36' 40" WEST 
180.03 FEET FROM THE EASTERLY CORNER OF SAID PARCEL 2;  
  
THENCE ALONG SAID EASTERLY LINE SOUTH 12 DEG. 36' 40" EAST 130.02 FEET TO 
SAID POINT OF BEGINNING.  
  
AND BEING PARCEL THREE AS REFERENCED IN THAT CERTAIN RESOLUTION OF 
THE CITY COUNCIL OF THE CITY OF MILPITAS AUTHORIZING LOT LINE 
ADJUSTMENT RECORDED FEBRUARY 5, 1999 AS INSTRUMENT NO. 14643238, 
OFFICIAL RECORDS.  
 
APN:  086-32-039 
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EXHIBIT B 
 

LEGAL DESCRIPTION OF CURRENT CITATION PARCELS 

[Please see attached.] 
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EXHIBIT C 
 

LEGAL DESCRIPTION OF CURRENT MS PARCELS 

All those certain lots, tracts or parcels of real estate located in the City of Milpitas, County of 
Santa Clara, State of California, and more particularly described as follows: 
 
PARCEL 1A: 
 
BEING A PORTION OF PARCELS A AND C AS SAID PARCELS ARE SHOWN ON THAT 
CERTAIN PARCEL MAP RECORDED NOVEMBER 20, 1987, IN BOOK 580 OF MAPS, AT 
PAGES 49 AND 50 (580 M 49) IN THE OFFICE OF THE RECORDER OF SANTA CLARA 
COUNTY, BEING MORE PARTICULARLY DESCRIBED AS FOLLOWS: 
 
BEGINNING AT THE MOST SOUTHERLY CORNER OF SAID PARCEL A ON THE 
NORTHEASTERLY RIGHT OF WAY LINE OF PIPER DRIVE (RIGHT OF WAY VARIES) 
AS SAID DRIVE IS SHOWN ON SAID MAP (580 M 49); THENCE ALONG SAID 
NORTHEASTERLY RIGHT OF WAY LINE THE FOLLOWING THREE (3) COURSES:  1) 
NORTH 23°47’00” WEST 180.36 FEET; 2) SOUTH 66°13’00” WEST 16.00 FEET; 3) 
NORTH 23°47’00” WEST 84.37 FEET TO THE NORTHERLY LINE OF SAID PARCEL A; 
THENCE LEAVING SAID NORTHEASTERLY RIGHT OF WAY LINE EASTERLY 
ALONG SAID NORTHERLY LINE AND THE NORTHERLY LINE OF SAID PARCEL C 
N78°19’00” EAST 589.22 FEET; THENCE LEAVING SAID NORTHERLY LINE SOUTH 
11°41’00” EAST 170.50 FEET TO THE SOUTHERLY LINE OF SAID PARCEL A; THENCE 
WESTERLY ALONG SAID SOUTHERLY LINE SOUTH 69°00’00” WEST 525 FEET TO 
THE POINT OF BEGINNING. 
 
APN:  086-32-036 
 
PARCEL 1B: 
 
BEING A PORTION OF PARCEL B AS SAID PARCEL IS SHOWN ON THAT CERTAIN 
PARCEL MAP RECORDED NOVEMBER 20, 1987, IN BOOK 580 OF MAPS AT PAGES 49 
AND 50 (580 M 49), IN THE OFFICE OF THE RECORDER OF SANTA CLARA COUNTY, 
BEING MORE PARTICULARLY DESCRIBED AS FOLLOWS: 
 
BEGINNING AT THE MOST WESTERLY CORNER OF SAID PARCEL B ON THE 
NORTHERLY LINE THEREOF, BEING ALSO ON THE NORTHEASTERLY RIGHT OF 
WAY LINE OF PIPER DRIVE (RIGHT OF WAY VARIES) AS SAID DRIVE IS SHOWN ON 
SAID MAP (580 M 49); THENCE EASTERLY ALONG SAID NORTHERLY LINE NORTH 
69°00’00” EAST 525.00 FEET; THENCE LEAVING SAID NORTHERLY LINE SOUTH 
11°41’00” EAST 63.52 FEET; THENCE SOUTH 21°00’00” EAST 233.62 FEET TO THE 
SOUTHERLY LINE OF SAID PARCEL B; THENCE ALONG SAID SOUTHERLY LINE 
THE FOLLOWING TWO (2) COURSES:  1) SOUTH 69°00’00” WEST 169.00 FEET; 2) 
ALONG A CURVE TO THE RIGHT HAVING A RADIUS OF 372.25 FEET THROUGH A 
CENTRAL ANGLE OF 66°51’36” AN ARC DISTANCE OF 434.39 FEET TO SAID 
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NORTHEASTERLY RIGHT OF WAY LINE OF PIPER DRIVE; THENCE ALONG SAID 
NORTHEASTERLY RIGHT OF WAY LINE NORTH 23°47’00” WEST 70.42 FEET TO THE 
POINT OF BEGINNING. 
 
APN:  086-32-035 
 
PARCEL 1C: 
 
BEING A PORTION OF PARCELS A, B AND C AS SAID PARCELS ARE SHOWN ON 
THAT CERTAIN PARCEL MAP RECORDED NOVEMBER 20, 1987, IN BOOK 580 OF 
MAPS, AT PAGES 49 AND 50 (580 M 49) IN THE OFFICE OF THE RECORDER OF 
SANTA CLARA COUNTY, BEING MORE PARTICULARLY DESCRIBED AS FOLLOWS: 
 
BEGINNING ON THE MOST EASTERLY CORNER OF SAID PARCEL C ON THE 
SOUTHERLY LINE THEREOF; THENCE WESTERLY ALONG SAID SOUTHERLY LINE 
AND THE SOUTHERLY LINE OF SAID PARCEL B SOUTH 69°00’00” WEST 623.05 
FEET; THENCE LEAVING SAID SOUTHERLY LINE NORTH 21°00’00” WEST 233.62 
FEET; THENCE NORTH 11°41’00” WEST 234.02 FEET TO THE NORTHERLY LINE OF 
SAID PARCEL C; THENCE ALONG SAID NORTHERLY LINE NORTH 78°19’00” EAST 
443.47 FEET TO THE EASTERLY LINE OF SAID PARCEL C; THENCE ALONG THE 
GENERAL EASTERLY LINE OF SAID PARCEL C THE FOLLOWING FOUR (4) 
COURSES:  1) SOUTH 11°41’00” EAST 86.52 FEET; 2) SOUTH 21°00’00” EAST 117.02 
FEET; 3) NORTH 78°19’00” EAST 190.24 FEET; 4) SOUTH 11°41’00” EAST 161.69 FEET 
TO THE POINT OF BEGINNING. 
 
APN:  086-32-034 
 
PARCEL 1D: 
 
PARCEL D, AS DESIGNATED ON THE PARCEL MAP ENTITLED, "PORTION OF LOT 30 
OF THE MILPITAS RANCHO IN THE CITY OF MILPITAS, SANTA CLARA COUNTY, 
CALIFORNIA," WHICH MAP WAS FILED FOR RECORD IN THE OFFICE OF THE 
RECORDER OF THE COUNTY OF SANTA CLARA, STATE OF CALIFORNIA ON 
NOVEMBER 20, 1987 IN BOOK 580 OF MAPS, AT PAGES 49 AND 50. 
 
APN:  086-32-033 
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EXHIBIT D 
 

CITATION TENTATIVE MAP –  
DEVELOPMENT AGREEMENT CONDITION 

[Please see attached.] 
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EXHIBIT E 
 

MS TENTATIVE MAP – INFRASTRUCTURE CONDITIONS 

[Please see attached.] 
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EXHIBIT F 
 

SHARED INFRASTRUCTURE IMPROVEMENTS 

 
i Public Street A:  Site prep, grading, underground utilities, paving, curb, gutter, sidewalk, 

lighting, landscaping. 

i Public Street B:  Site prep, grading, underground utilities, paving, curb, gutter, sidewalk, 
lighting, landscaping. 

i Public Street C:  Site prep, grading, underground utilities, paving, curb, gutter, sidewalk, 
lighting, landscaping. 

i Public Street D:  Site prep, grading, underground utilities, paving, curb, gutter, sidewalk, 
lighting, landscaping. 

i Interim Piper Drive:  Street improvements, storm drain installation, media filter, curb, 
gutter, sidewalk, joint trench, lighting, landscaping. 

i Milpitas Boulevard:  Traffic Signal at intersection of A Street and Milpitas Blvd. 
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EXHIBIT G 
 

CITY IMPROVEMENTS 

 
[Please see attached.] 
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EXHIBIT H 
 

WORKSHEET EXAMPLE 

[Please see attached.] 
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EXHIBIT I 
CONCEPTUAL PLAN 

[Please see attached.] 
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	Article 1   EASEMENTS/DEDICATIONS
	Article 2   CONSTRUCTION OF SHARED INFRASTRUCTURE IMPROVEMENTS
	2.1. Phasing of Shared Infrastructure Improvements.  The Parties acknowledge that the desired project schedules and phasing plans for each project within the Subdistrict may differ.  As such, the Parties agree that no single Owner is under any obligation to construct the entirety of the Shared Infrastructure Improvements and/or Storm Water Facilities.  An Owner desiring to be a Constructing Owner (as defined below) shall construct all or any portion of the Shared Infrastructure Improvements and/or Storm Water Facilities (each, a “Phase”) deemed necessary by the City pursuant to a phasing plan submitted by the Constructing Owner to the City and reasonably approved by the City prior to the commencement of construction, as described in Section 2.2.1.
	2.2. Construction of Shared Infrastructure Improvements.  Provided all necessary dedications, easements, permits, approvals and licenses required to construct the Shared Infrastructure Improvements and/or Storm Water Facilities in question have been obtained, the Owners hereby grant to the Constructing Owner the right to construct one or more Phases of the Shared Infrastructure Improvements and/or Storm Water Facilities in accordance with this Agreement.  For the purposes of this Agreement, the “Constructing Owner” shall be the Owner which desires to first or next proceed with the development of the Owner’s Parcel(s).  No Owner shall become a Constructing Owner unless the Owner has first given thirty (30) days prior written notice of the Owner’s intention to become a Constructing Owner to the other Owners and the City.  An Owner subsequently completing or constructing additional Phases of the Shared Infrastructure Improvements and/or Storm Water Facilities shall also be a “Constructing Owner” for purposes of this Agreement and the provisions of this Agreement shall apply to the design, permitting and construction of all such Shared Infrastructure Improvements and/or Storm Water Facilities.
	2.2.1. Preparation of Plans.  The scope of the Shared Infrastructure Improvements design shall consist of all items set forth in Exhibit F and shall be further defined in those final plans and specifications submitted to and approved by the City in the normal course of public infrastructure review and approval.  The scope of the Storm Water Facilities design shall consist of all items set forth in Exhibit I and shall be further defined in those final plans and specifications submitted to and approved by the City in the normal course of public infrastructure review and approval. The Parties agree that the Constructing Owner shall be responsible for the design and construction of the entirety of the Phase of the Shared Infrastructure Improvements and/or Storm Water Facilities said Constructing Owner seeks to install.  The Constructing Owner shall be responsible for hiring the necessary consultants (civil engineer, landscape architect, etc.) and managing the design and approval process with the City.  The non-constructing Owners shall have the right to review and approve all plans and documents prior to the Constructing Owner submitting plans to the City, said approval (including consideration of coordination with future phasing) not to be unreasonably withheld, conditioned or delayed.  Any non-constructing Owner which disapproves the plans shall indicate in writing the reason(s) for the disapproval.  After actual receipt of plans and documents, with written notification of the expiration of the applicable review period, any non-constructing Owner that does not approve or disapprove proposed plans and documents by giving written notice thereof to the Constructing Owner within fifteen (15) business days of such receipt shall be deemed to have approved such plans and documents, but only insofar as the submitted plans and specifications comply with the terms and conditions of this Agreement.  Such plans and specifications, as approved (or deemed approved) by the non-constructing Owners and the City, are referred to herein as the “Plans.”  The Constructing Owner shall cause the Shared Infrastructure Improvements and/or Storm Water Facilities in question to be constructed in substantial conformance with the Plans.  The non-constructing Owners shall cooperate fully with the Constructing Owner to provide any information that may be reasonably required in order to complete the Shared Infrastructure Improvements and Storm Water Facilities in question in substantial conformance with the Plans, including, but not limited to, executing any applications, letters, dedications, offers of dedication, or other documentation required by the City and/or other agency or utility.
	2.2.2. Permits and Bonds.  The Constructing Owner shall process and obtain all permits and approvals of the City and any other governmental authorities required to construct the Shared Infrastructure Improvements and/or Storm Water Facilities in accordance with the Plans.  If required by the City or any non-constructing Owner, the Constructing Owner shall provide payment and performance bonds (naming the City and each non-constructing Owner as beneficiaries) to guarantee such construction and the payment of all construction costs arising thereunder.  
	2.2.3. Construction and Consultant Contracts.  For all contracts related to the design or construction of the Shared Infrastructure Improvements or Storm Water Facilities that are in excess of Fifty Thousand Dollars ($50,000), the Constructing Owner shall provide a draft of such contract to the non-constructing Owners, allowing ten (10) business days after receipt in which to review and comment on such proposed contract prior to the Constructing Owner entering into such contract.  Absent proof of competitive bidding, any non-constructing Owner may require that the Constructing Owner obtain at least three (3) competing bids for the proposed work under any such contract.  Change orders (and all change orders thereafter) that cumulatively with previous change orders result in costs for the Phase of the Shared Infrastructure Improvements in question or Storm Water Facilities increasing by greater than ten percent (10%) above initial contracted pricing shall be subject to the approval of the non-constructing Owners, said approval not to be unreasonably withheld, conditioned or delayed.  Following the completion of the work in question, the Constructing Owner shall provide copies of final invoices, records, change orders, payment invoices and other documents reasonably requested by any non-constructing Owner.  
	2.2.4. Compliance with Laws.  The Constructing Owner shall cause the Phase in question to be completed in compliance with all permits issued in connection with the Shared Infrastructure Improvements and/or Storm Water Facilities in question and all other governmental laws, ordinances, rules, regulations and requirements, including, but not limited to, any public contracting requirements (collectively, “Laws”) in connection with all work performed in connection with the Shared Infrastructure Improvements and Storm Water Facilities in question.  
	2.2.5. Construction Work.  The Constructing Owner shall cause the Shared Infrastructure Improvements and Storm Water Facilities in question to be constructed in substantial conformance with the Plans and in conformance with all applicable Laws.
	2.2.6. Completion.  Following commencement of construction of the Shared Infrastructure Improvements and/or Storm Water Facilities in question, the Constructing Owner shall cause the construction of such Shared Infrastructure Improvements and/or Storm Water Facilities to be pursued until Completion (defined herein) with commercially reasonable diligence.  The terms “Completion” and “Complete” mean the date when all of the following conditions have been satisfied.  
	2.2.6.1  Completion of construction of the Shared Infrastructure Improvements and/or Storm Water Facilities in question in substantial conformance with the Plans; 
	2.2.6.2  Recordation of a Notice of Completion pursuant to California Civil Code Section 3093 with respect to the construction of the Shared Infrastructure Improvements and/or Storm Water Facilities in question; and
	2.2.6.3  Delivery to the other Owners and the City of the Notice of Completion by the Constructing Owner.  

	2.2.7. Payment of Costs.  The Constructing Owner shall pay, in a timely manner, all costs and expenses associated with the construction of the Shared Infrastructure Improvements and Storm Water Facilities performed by it, subject to reimbursement of a portion of those costs and expenses in accordance with Article 3 below.  The Constructing Owner agrees to keep the other Owner’s Parcel(s) free and clear of all mechanic’s and materialman’s liens (or bond over same) on account of Shared Infrastructure Improvements and/or Storm Water Facilities installed by it, materials provided or services rendered for the Constructing Owner or persons claiming under or through the Constructing Owner.  
	2.2.8. Cessation of Work.  In the event the Constructing Owner, prior to completion, ceases to perform work on the Shared Infrastructure Improvements or Storm Water Facilities or Public Park Improvements in question with commercially reasonable diligence, the City and/or a non-constructing Owner shall have the right to give notice to the Constructing Owner and any other non-constructing Owners of such default (a “Default Notice”).  If the Constructing Owner does not (i) resume construction with commercially reasonable diligence within thirty (30) days after receipt of the Default Notice and thereafter continuously use commercially reasonable diligence to complete the work in question, or (ii) dispute in writing the correctness of the Default Notice within ten (10) days after receipt of the Default Notice, such Constructing Owner shall be deemed to be a “Defaulting Owner” for the purposes of this Section 2.2.9, and any of the non-constructing Owners shall have the right, but not the obligation, to take over the completion of the Shared Infrastructure Improvements or Storm Water Facilities or Public Park Improvements in question, in which event, in addition to any credits towards PMIP and TASP Fee obligations allowed pursuant to this Agreement, the following provisions shall apply: (a) the Defaulting Owner shall not be entitled to any Management Fee (as defined in Section 3.1 below) for any of the work for the entire Phase (or Storm Water Facilities or Public Park Improvements) in question; (b) the non-constructing Owner taking over the completion of the Phase (or Storm Water Facilities or Public Park Improvements) in question shall receive the Management Fee for the entire Phase (or Storm Water Facilities or Public Park Improvements) in question, not just the portion of such Management Fee allocable to the work necessary to complete the Phase (or Storm Water Facilities or Public Park Improvements); and (c) any non-constructing Owner that elects to take over completion shall be (A) entitled to make a claim against any bond provided by the Defaulting Owner, and all Owners shall cooperate in securing payment for completion of such work under the terms of such bond (and the payments under such bonds made to any Party or Parties shall be the “Bond Payments”), and (B) entitled to full credit under Article 3 and/or Article 4 (in the place and stead of the Defaulting Owner) for the prior expenses of the initial Constructing Owner in an amount equal to the difference of (x) the duplicative and/or added costs of taking over the completion of the Phase (or Storm Water Facilities or Public Park Improvements) that would not have been incurred but for the Defaulting Owner’s failure to timely complete the work in question, less (y) the Bond Payments received by such non-constructing Owner (such amount determined pursuant to this clause (B) being the “Default Costs”).  If the Constructing Owner in receipt of a Default Notice timely disputes the correctness of the Default Notice, the dispute shall be resolved pursuant to Article 10 below.  In that event, such initial Constructing Owner shall only be deemed a Defaulting Owner hereunder following resolution of such dispute determining that the Default Notice was correctly given. 
	2.2.8.1 City Remedies.  In the event that, prior to completion of a Phase (or Storm Water Facilities or Public Park Improvements), the City previously issued to a Defaulting Owner any credit against its PMIP obligation or any Shared Infrastructure TASP Fees Credit pursuant to Section 3.2.3 in connection with that Phase, then the City, in addition to all other remedies available to it at law or in equity, shall have the option to immediately collect the Mello-Roos special tax set forth in Article 3 on the Defaulting Owner’s Parcels (including, without limitation, its Paid Units) in order to reimburse any and all costs incurred by the City in connection with such Defaulting Owner’s failure to complete such Phase (or Storm Water Facilities or Public Park Improvements), including (a) any extensions of credits to offset impact fees and other fees owed to the City by such Defaulting Owner in connection with such Phase (or Storm Water Facilities or Public Park Improvements) in excess of the amount expended by such Defaulting Owner in connection with such Phase (or Storm Water Facilities or Public Park Improvements) that is not reimbursed to the City by Bond Payments, and (b) any extensions of credits to offset impact fees and other fees given by the City to any non-constructing Owner to reimburse such non-constructing Owner for any Default Costs.  



	Article 3   REIMBURSEMENT OF IMPROVEMENT COSTS
	3.1. Improvement Costs.  As used herein, “Improvement Costs” shall mean all costs relating to the Phase of the Shared Infrastructure Improvements in question and Storm Water Facilities, including, but not limited to, hard construction costs, design work, preparation of Plans, engineering, fees and costs associated with processing and issuance of governmental permits and approvals, insurance and bonding costs, maintenance costs, and a management fee to the Constructing Owner equal to seven percent (7%) of design and hard construction costs (the “Management Fee”).
	3.2. Reimbursement of the Constructing Owner.  The Owners acknowledge that all of the Shared Infrastructure Improvements and Storm Water Facilities benefit each Owner’s project, and that each Owner bears responsibility for paying a pro-rata share of the costs associated with the Shared Infrastructure Improvements and Storm Water Facilities.  In the event that a Constructing Owner installs a Phase or Phases of the Shared Infrastructure Improvements and/or Storm Water Facilities, said Constructing Owner shall be entitled to reimbursement from the non-constructing Owners for the pro-rata share of the total cost of the Phase or Phases of Shared Infrastructure Improvements and/or Storm Water Facilities installed by the Constructing Owner.  Reimbursement shall be facilitated through the following mechanism:
	3.2.1. At such time as the initial Constructing Owner has completed the first Phase of Shared Infrastructure Improvements (“Initial Completion Date”), an updated cost estimate will be prepared by the Constructing Owner for the entirety of the Shared Infrastructure Improvements based upon the actual costs incurred by the Constructing Owner in completing the first Phase (an “Updated Cost Estimate”).
	3.2.2. The Updated Cost Estimate (and estimated costs to install/complete the Storm Water Facilities if not constructed in total as part of the first Phase for any reason) shall form the basis for a Piper-Montague Infrastructure Payment (“PMIP”) to be collected by the City from all of the Parcels which will be allocated to Citation, MS and SI on a pro-rata basis as set forth below.  The Parties acknowledge and aver that under no circumstances shall such payment constitute a developer “impact fee” or other charge subject to the requirements of AB 1600 (the Mitigation Fee Act) or Proposition 218 or a special tax, fee, or charge.   
	3.2.2.1 For all Shared Infrastructure Improvements: Citation Parcel = 44%; SI Parcels = 30%; MS Parcels = 26%; and 
	3.2.2.2 For the Storm Water Facilities: Citation Parcel = 31.60%; SI Parcels = 16.11%; MS Parcels = 39.27% (with 1.53% of Storm Water Facilities costs being allocated to the Public Park pursuant to Section 4.5 below, and 11.49% of Storm Water Facilities costs being allocated to the public streets and allocated among the Owners pursuant to the Shared Infrastructure Improvements allocations set forth in Section 3.2.2.1 above and included in the PMIP). 

	3.2.3. The total amount expended by the Constructing Owner on Shared Infrastructure Improvements and Storm Water Facilities shall apply as a credit against that Owner’s PMIP obligation for the number of building permits requested by that party.  To the extent such Owner’s expenditures on Shared Infrastructure Improvements and/or Storm Water Facilities exceed said Owner’s PMIP obligation for the number of building permits requested, the excess shall apply (i) first, as a credit against that Owner’s total Transit Area Specific Plan Impact Fee payable to the City (“TASP Fee”) for the number of building permits requested (such credits made pursuant to this clause (i) being the “Shared Infrastructure TASP Fee Credit”), and (ii) any remaining excess as a credit against that Owner’s future PMIP and TASP Fee obligations, up to the amount of the Owner’s future PMIP and TASP Fee obligations.   In the event of future credits under clause (ii), deduction shall be made first from the Owner’s PMIP obligation and second from its TASP Fee obligations.  The worksheet attached hereto as Exhibit H provides a detailed example of the manner in which the PMIP and Shared Infrastructure TASP Fee Credit would be allocated under the circumstances described herein.  
	3.2.4. After the completion of the first Phase of the improvements, the Owner which is the Constructing Owner for the next Phase of the improvements, in accordance with Section 2.2 hereof, shall prepare a new cost estimate for all remaining Phases of the improvements which shall be used to update the previous Updated Cost Estimate (either up or down) and the Updated Cost Estimate as so revised shall be used for calculating the PMIP on a go forward basis for all building permits for Units requested by any Owner thereafter.
	3.2.5. Under no circumstances shall the City be obligated to make any cash payments to an Owner in the event Shared Infrastructure TASP Fee Credit to such Owner singly or in combination with any other development-related credits, exceed the aggregate amount of an Owner’s TASP Fee obligations, provided, however, that such Owner shall be entitled to a credit against other development fees and as permitted by state or local law.
	   3.2.5.1 Furthermore, no credit shall be issued by the City unless the Owners document in writing to the City’s reasonable satisfaction that MS and SI have completed the trade of Parcel B for the Current SI Parcel referenced in Recital E.  Copies of the recorded grant deeds effecting the trade shall be deemed to constitute documentation of the trade satisfactory to the City.

	3.2.6. Each Owner shall reimburse the City for the City’s issuance of Shared Infrastructure TASP Fee Credit to a previous Constructing Owner pursuant to Section 3.2.3 for expenditures by a previous Constructing Owner on Shared Infrastructure Improvements and/or Storm Water Facilities that exceed said previous Constructing Owner’s PMIP obligation.  This reimbursement shall be made by the Owner(s) through the payment of the PMIP on a per Unit basis as and when building permits for Units are requested by an Owner as a surcharge to the TASP Fee.  In the event that any of the Owners have not requested all building permits for the Units allocated to their Parcels within seven (7) years after the Initial Completion Date, then the City may levy assessments or collect Mello-Roos special taxes from Unpaid Units for their share of the Shared Infrastructure Improvements and Storm Water Facilities costs for which the City has previously issued Shared Infrastructure TASP Fee Credit to a Constructing Owner pursuant to Section 3.2.3 as set forth in Section 3.2.7.  Except as provided in Section 2.2.8.1, under no circumstances shall such assessments be levied against a Paid Unit.
	3.2.7. Assessments/Mello-Roos Special taxes.  Assessments or special taxes authorized pursuant to Section 3.2.6 shall be collected by means of financing provided by either the California Communities Joint Power Authority Statewide Community Infrastructure Program (“SCIP”) or a Mello-Roos District or Community Facilities District (“CFD”).  A single SCIP or CFD shall be established for all of the Parcels (with such separate taxing categories for each Owner’s Parcel as may be necessary).  To provide a security for payment of each Owner’s PMIP obligations to the City and their agreements to pay the assessments and special taxes provided by and in accordance with Section 2.2.8.1 and Section 3.2.6, within three (3) months of the execution of the Agreement, each Owner shall request the City’s formation of the CFD and agree to the potential levy of special taxes, pursuant to the terms of this Agreement and the rate and method of apportionment documents for said CFD.  For purposes of this Agreement, said CFD special taxes shall be used by the City solely to reimburse itself for the advancement of Shared Infrastructure TASP Fee Credits pursuant to Section 3.2.3 and administrative costs, and as allowed under Section 2.2.8.1.  For purposes of this Agreement, the CFD shall not engage in the construction of any of the Shared Infrastructure Improvements or Storm Water Facilities.  The Owners shall cooperate with the City in the proceedings necessary to establish the special tax, including consenting to and/or voting in favor of the special tax and other actions.  The Owners shall not protest the formation of a Community Facilities District or the levying of any special taxes thereunder, pursuant to the terms of this Agreement.  Any leases, agreements for sale or other documents transferring rights to part or all of the Owners’ properties, entered into after the date hereof, shall include provisions that assure that any right to consent, right to protest, or right to vote on the formation of a Community Facilities District or the levy or collection of a special tax held by the a tenant or a transferee shall be exercised in the same manner as is required of the Owner(s) in this Article 3.  The Parties understand, acknowledge and agree that no assessments or special taxes shall be actually payable prior to seven (7) years after the Initial Completion Date, except possibly as set forth in Section 2.2.8.1 hereof. 
	   3.2.7.1 After the formation of the CFD and consent to the potential collection of the special tax listed above in Section 3.2.7, the Owners may, no later than the end of the seventh year following the Initial Completion Date, request that the City seek SCIP financing in lieu of the CFD Bond financing method.  In such case, the Owners shall request City satisfaction of SCIP participation requirements, including such things as adoption of a resolution making an election, and other SCIP requirements.  The Owners shall also cause the submission of a financing application to SCIP.  In the event that the SCIP application is reviewed and approved by SCIP administrators and all other requirements for SCIP financing, including the SCIP-mandated acquisition agreement for completed improvements, have been satisfied, the City may at its sole discretion then release the Owners from the CFD Bond financing obligation and instead permit the Owners to use SCIP financing to reimburse the City for its advancement of the Shared Infrastructure TASP Fee Credits, instead of CFD Bond financing, and its associated administrative costs.  
	   3.2.7.2 Notwithstanding anything set forth in Section 3.2.7 above, in the event that (a) neither SCIP nor CFD financing is then available, or (b) if SCIP or CFD financing is available, but only at an interest rate greater than nine percent (9%), then, as an alternative to SCIP or CFD financing, the City and Owners agree that assessments shall be collected directly by the City from the Owners over a period of seven (7) years at a total annual rate not to exceed the greater of the following (the “Direct Assessment Method”): (i) $717,857.00 (which is equal to the quotient of $5,025,000 divided by 7); and (ii) the quotient of (x) the sum of Improvement Costs previously paid plus the current Updated Cost Estimate to complete the Shared Infrastructure Improvements and Storm Water Facilities, divided by (y) seven (7).  

	3.2.8. Early Repayment.  Once the collections of assessments or special taxes commence, the assessed or taxed Owners may at any time pay off their remaining respective  obligation in a lump sum total (including financing and administrative costs), as determined by the City (in the context of CFD financing or the Direct Assessment Method), or the City and the California Communities Joint Powers Authority (in the event of SCIP financing) pursuant to provisions for such early payoff to be set forth in the CFD or SCIP documentation, which provisions shall be reasonably agreed upon by all of the Parties.  Upon the satisfaction of said remaining obligation, as determined by the City or the California Communities Joint Powers Authority, the Owner’s Parcel(s) shall be relieved of any further assessments in connection with the Shared Infrastructure Improvements and Storm Water Facilities costs.  


	Article 4   PUBLIC PARK IMPROVEMENTS
	4.1. Subdistrict Public Park.  The City has indicated that it would like the Public Park to be constructed in advance of full build-out of all of the residential Units within the Subdistrict.  The Parties understand that in order to deliver the Public Park as desired by the City, the following tasks must be coordinated and completed:  land dedication (by Citation and MS), design of park improvements, plan approval, and construction of park improvements.  The Parties agree to coordinate their efforts to ensure that the Public Park is under construction within the timeline described in Section 4.6 below.
	4.2. Park Dedication and Fee Credit.  MS and Citation agree to offer to dedicate the land to the City as shown on their respective Tentative Subdivision Maps as the Public Park site.  No land dedicated for the Public Park site shall be encumbered or made subject to a CFD (including, without limitation, any CFD to be formed pursuant to Section 3.2.7 above).  The Parties acknowledge that said Public Park site dedication may be required prior to approval or recordation of final subdivision maps, in which case the land may be transferred to the City via legal description.  In exchange for dedicating such land, MS and Citation shall each receive a fee credit from the City against their respective TASP Fee obligations, pursuant to Section 5(B)(2) of City of Milpitas Resolution No. 7778 (September 2, 2008), as amended, for each square foot of the Public Park site that is dedicated from the MS Parcels (as to MS) and the Citation Parcel (as to Citation).  Such credit shall be referred to herein as the “Park Land Fee Credit”.  SI shall not receive any such dedication credit.
	4.3. Park Design.  The Parties agree that the City Council approval of the Tentative Maps shall constitute and demonstrate a legislative finding that the size and location of the proposed Public Park is consistent with the Specific Plan.  However, the Parties understand, acknowledge and agree that the City’s current intent for the design of the improvements for the Public Park varies from those improvements shown on the Tentative Maps, and is subject to further amendment and final approval by the City Council.  The Parties agree to work together in good faith to design the physical improvements to the Public Park in a manner that satisfies the City’s desire to provide recreational space and other amenities for use by future residents within the Subdistrict, as well as existing residents from the surrounding community, and such agreed upon and approved improvements shall be referred to herein as the “Public Park Improvements”.  The Parties shall also cooperate in an effort to craft a construction phasing plan for the construction of the Public Park Improvements that is acceptable to all Parties.
	4.4. Design Approval and Construction Management.  Subject to Section 2.2 above, the Parties agree that the initial Constructing Owner shall be the lead Party with respect to the design and construction of the Public Park Improvements and shall be entitled to receive a reasonable industry standard amount for overhead and profit.  The initial Constructing Owner shall be responsible for hiring all necessary consultants (civil engineer, landscape architect, etc.) and managing the design and approval process with the City.  The non-constructing Owners shall have the right to review and reasonably comment on all plans and documents prior to the initial Constructing Owner submitting plans for the Public Park Improvements to the City.  
	4.5. Park Improvement Reimbursement.  The City acknowledges and agrees that all costs associated with the design and construction of the Public Park Improvements (“Park Improvement Costs”) shall be subject to a full credit against the Constructing Owner’s TASP Fee obligations (including a reasonable industry standard amount for overhead and profit) (the “Park Construction Fee Credit”).  The Park Construction Fee Credit shall initially be calculated using an estimate for the costs of the design and construction of the Public Park Improvements, as mutually agreed upon by the City Engineer and the Constructing Owner.  Following the completion of the construction of the Public Park Improvements in substantial conformance with the plans therefor, the Constructing Owner shall provide final invoices, records, change order documents, payment invoices and other necessary documents, as requested by the City, in order to provide to the City a final accounting of actual project costs to determine the Park Construction Fee Credit.  The City shall thereafter have sixty (60) days in which to review and approve such items, which approval shall not be unreasonably withheld, conditioned or delayed.  If the City does not approve all such items, the Park Construction Fee Credit shall be the amount approved by the City, and, if the Constructing Owner disputes the disapproval of such items by the City, the dispute shall be settled by arbitration pursuant to Article 10 hereof.  
	4.6. Construction Timeline.  In order to ensure timely delivery of the Public Park Improvements, the Owners shall ensure that commencement of construction of Public Park Improvements is underway before any one Owner has achieved the thresholds set forth below.  Specifically, the Public Park Improvements must be under construction prior to or concurrent with the occurrence of any one of the following:
	4.6.1. Issuance of the 280th building permit for the Citation Parcel; or
	4.6.2. Issuance of the 134th building permit for the MS Parcels; or 
	4.6.3. Issuance of the 193rd building permit for the SI Parcels; or
	4.6.4. The cumulative issuance of 300 building permits for all of the Parcels.

	4.7. Cap on Park Improvement Costs.  Notwithstanding anything set forth in this Article 4 above, the City agrees that no Constructing Owner of the Public Park Improvements shall be required to incur Park Improvement Costs which exceed the difference of the following (the “Park Cost Cap”): (a) the sum of PMIP and TASP Fee obligations attributable to all Units allocated to the Constructing Owner’s Parcels, less (b) the sum of (i) all amounts expended by the Constructing Owner on Shared Infrastructure Improvements and Storm Water Facilities, (ii) any Park Land Fee Credit due to the Constructing Owner, and (iii) all amounts expended by such Constructing Owner on City Improvements pursuant to Section 12.14.  The City understands, acknowledges and agrees that any Park Improvement Costs in excess of the Park Cost Cap shall not be collected from any additional assessments against Parcels in the Subdistrict.  Notwithstanding anything in this Agreement or the Conditions of Approval to the contrary, a Constructing Owner’s expenditure of funds on the Public Park Improvements in the amount of the Park Cost Cap shall be deemed to constitute compliance with Section 4.6 and the Constructing Owner’s obligations with respect to its Public Park under this Agreement, its Conditions of Approval and its Tentative Map.

	Article 5   REIMBURSEMENT OF CITY ADMINISTRATIVE COSTS
	Article 6   IMPROVEMENT COST AND PUBLIC IMPROVEMENT COST REIMBURSEMENTS 
	6.1. Scope of City Obligation.  The Owners acknowledge that the City shall only be obligated to provide such credits for the Shared Infrastructure Improvements, the Storm Water Facilities pursuant to the terms and procedure stated herein and, with respect to the Shared Infrastructure Improvements and the Storm Water Facilities, as expressed in the example worksheet attached as Exhibit H.
	6.2. Overview.  In broad terms, the procedure for the City to allocate credits and make cash payments shall be as follows. The Owners shall be subject to the PMIP obligations described in Article 3 and TASP Fee obligations, both of which shall be payable with respect to each Unit upon the issuance of a building permit for the Unit.  The City shall provide each Owner with credits against its PMIP obligations as described in Article 3.  In addition, and notwithstanding anything set forth in this Agreement to the contrary, the City shall provide each Owner with credits against its TASP Fee obligations in the following order, and regardless of when in time such credits are earned: (a) first, in the amount of its Shared Infrastructure TASP Fee Credit in accordance with Article 3; (b) second, in the amount of its Park Construction Fee Credit; and (c) lastly, in the amount of its Park Land Fee Credit.  
	6.3. No City Payment for Construction Fee Credits.  An Owner’s Shared Infrastructure TASP Fee Credit shall be determined as described in Article 3.  If an Owner’s Shared Infrastructure TASP Fee Credit shall exceed its aggregate TASP Fee obligations, under no circumstances shall such Owner be entitled to a cash payment for such excess; provided, however, that such Owner shall be entitled to a credit against other development fees as permitted by state or local law.

	Article 7   GRANT OF RIGHT TO ENTER
	7.1. Grant.  The non-constructing Owners hereby grant to the Constructing Owner, its employees, agents, representatives, subcontractors and contractors, the right to enter upon the non-constructing Owners’ Parcel(s) for purposes related to the construction of a Phase or Phases of the Shared Infrastructure Improvements and/or Storm Water Facilities and/or the Public Park Improvements in question pursuant to the terms of this Agreement.  Within ten (10) days after receipt of a written request from the Constructing Owner (which includes copies of the documents requested to be executed), each non-constructing Owner agrees to execute any additional documents reasonably required by the City or other governmental agency, the Constructing Owner, a utility company, title company or lender, to evidence the grant of this right of entry, including, but not necessarily limited to, reasonable permission to grade and right of entry agreements.  The City shall grant to each Constructing Owner, its employees, agents, representatives, subcontractors and contractors, the right to enter upon all portions of any of the Parcels previously dedicated to the City (and to Piper Drive and Milpitas Boulevard, as applicable) for purposes related to the construction of a Phase or Phases of the Shared Infrastructure Improvements and/or Storm Water Facilities and/or the Public Park Improvements in question pursuant to this Agreement and City’s standard right of entry procedures and requirements.
	7.2. Entry Terms and Conditions.  Without limiting the indemnity provisions hereof, the Owners acknowledge that construction of the Phase(s) of the Shared Infrastructure Improvements and/or Storm Water Facilities in question may temporarily interfere with each Owner’s use and development of their respective Parcels and buildings and improvements located thereon.  In exercising its rights hereunder, Constructing Owner agrees to use commercially reasonable efforts to refrain from engaging in activities that will unreasonably interfere with the non-constructing Owners’ use or development of their Parcel(s).  In no event shall the Constructing Owner’s activities require the demolition of or abandonment of existing improvements (other than possibly driveway and parking areas not deemed necessary to continuing operations on the Parcel impacted in the reasonable discretion of the non-constructing Owner) or otherwise violate any rights of existing tenants of any non-constructing Owner.  Each Owner agrees that any new lease that it enters into, or any extension of any existing lease, shall provide that the tenant is subject to potential temporary interference during a period of construction (not to include denial of access).  
	7.3. Insurance.  Prior to entry onto the property of a non-constructing Owner, a Constructing Owner shall obtain, and cause to be maintained throughout the construction period until completion and expiration of any maintenance period (as defined below), comprehensive general liability and property damage insurance, written on an occurrence basis, insuring against personal injury, death or property damage in the amount of at least Two Million Dollars ($2,000,000) per occurrence, including non-owned automobile coverage.  The Constructing Owner shall be the named insured and the non-constructing Owners and the City, and then mortgagees, if any, shall be named additional insureds under such policy.  Such policy shall provide that coverage of the non-constructing Owners and the City as additional insureds shall be primary and that any insurance maintained by the non-constructing Owners and the City shall be excess only.  Evidence of such insurance shall be delivered to each non-constructing Owner and the City prior to any entry onto the non-constructing Owner’s Parcel(s).
	7.4. Indemnity.  Each Constructing Owner hereby agrees to and does hereby, protect, indemnify defend and hold the non-constructing Owners and their Parcel(s) and the City, which includes the non-constructing Owners’ and the City’s officers, shareholders, partners, members, agents and employees, and their respective employees, officers, directors, agents, tenants, members, representatives, invitees, successors and assigns (the “Indemnified Parties”), harmless from and against any and all losses, costs, expenses, damages, causes of action, and injury to person or property, including mechanics’ liens (collectively the “Claims”), arising or resulting from the construction of the Phase of the Shared Infrastructure Improvements and/or Storm Water Facilities and/or Public Park Improvements in question or any entry on the non-constructing Owners’ or the City’s Parcel(s) by the Constructing Owner, or its employees, agents, representatives, contractors and/or subcontractors, provided that the Constructing Owner shall have no responsibility or liability to protect, indemnify, defend and hold the non-constructing Owners, the City, and Indemnified Parties harmless from any Claims arising from the negligence or misconduct of the non-constructing Owners or Indemnified Parties. 
	7.5. Duration.  The Constructing Owner’s right of entry, except for those permanent easements and dedications entered into between the Owners pursuant to Article 1 above, shall expire upon Completion of the Phase of the Shared Infrastructure Improvements and/or Storm Water Facilities and/or Public Park Improvements in question and the expiration of any maintenance or warranty periods with respect to the Phase of the Shared Infrastructure Improvements and/or Storm Water Facilities and/or Public Park Improvements in question imposed by the City or any other governmental agency. Upon the request of the non-constructing Owners or the City following the expiration of the right of entry, the non-constructing Owners and the Constructing Owner shall cooperate reasonably to prepare and record documents terminating and releasing the grant of entry rights set forth in this Article 7 and any supplemental documents further granting or implementing such rights.
	7.6. Storm Water Facilities.  Citation agrees to provide land to accommodate the project-wide Media Filter in the approximate location shown on Exhibit I, Sheet 1, at no cost to the other Parties.  The Parties acknowledge that the precise location of the project-wide Media Filter may change depending on site conditions, regulatory constraints, and other unforeseen circumstances, including, but not limited to the actions of public agencies and other entities that are not party to this Agreement.  In the event such circumstances preclude Citation from providing land as described herein, the Parties shall cooperate in efforts to identify a suitable alternative location within the Subdistrict.  In the event that Citation is not the Constructing Owner for purposes of constructing the project-wide Media Filter, Citation grants the Constructing Owner of the project-wide Media Filter the easements and dedications provided in Article 1 above and the access rights set forth in Section 7.1 above, subject to the terms and conditions set forth in Article 1 and Article 7 above, as applicable.  After the construction of the project-wide Media Filter and the other Storm Water Facilities, the Parties agree to enter into a separate cost sharing agreement for the ongoing maintenance and repair of the Media Filter and other Storm Water Facilities, which cost sharing agreement shall allocate such maintenance and repair obligations among the Owners in accordance with the allocations set forth in Section 3.2.2.2.  

	Article 8   SPECIFIC INDEMNIFICATION OF CITY
	8.1. Owner Indemnification of City.  Each Owner agrees to and shall indemnify, hold harmless and defend City and its officers, officials, members, agents, consultants, attorneys, employees, and representatives (collectively, the “Indemnified City Parties”) from and against (A) any claims, disputes, damages, losses, expenses, consultant fees, specialist fees or attorneys’ fees arising out of this Agreement or out of the performance of this Agreement in connection with a claim made by a third party (i.e., excluding claims made by another Owner) and (B) liability or claims for death or personal injury and liability and claims for breach of contract and property damage which may arise from the acts, errors and/or omissions of said Owner or its contractors, subcontractors, agents, employees or other persons acting on its behalf in relation to the Project or this Agreement (the “Indemnified Claims”).  The foregoing indemnity applies to all deaths, injuries and damages, and claims therefor, suffered or alleged to have been suffered by reason of the acts, errors and/or omissions referred to in this paragraph, regardless of whether or not City prepared, supplied or approved agreements, plans or specifications, or both, and regardless of whether or not insurance policies are applicable.  Notwithstanding the foregoing, the Owner in question shall have no indemnity obligation under this Article 8 if such claim or loss is due in whole or in part to the negligence or willful misconduct of the Indemnified City Parties.

	Article 9   DEFAULT
	9.1. Default.  A default under this Agreement will exist in the event: (i) an Owner fails to make any monetary payment when due hereunder, and such default is not cured within ten (10) days after receipt of written notice of default from the Owner to whom the payment is due (which notice describes the unpaid amount and the basis for it); or (ii) an Owner fails to perform any other obligation of such Owner hereunder and such default is not cured within thirty (30) days after receipt of written notice from a non-defaulting Owner or the City, provided that if the default reasonably requires additional time to complete the cure, such 30-day period shall be extended for the time reasonably required so long as the defaulting Owner commences the cure within such 30-day period and diligently prosecutes the cure to completion thereafter.

	Article 10   ARBITRATION
	10.1. Arbitration of Disputes.  Any dispute between the Owners arising out of the interpretation or performance of this Agreement shall be resolved pursuant to this Section 10.1.  As to disputes between the City and any Owner(s) in connection with Park Improvement Reimbursement pursuant to Section 4.5 hereof   shall be resolved pursuant to this Section 10.1.  The City may in its sole discretion opt to use or allow an Owner(s)’ use of the arbitration provisions set forth in this Article 10 in connection with other disputes between the City and an Owner(s).  As to the City, the arbitration rights provided for herein shall be in addition to any other rights available to it under law and this Agreement.  In the event of City exercise or allowance of the use of the arbitration procedures provided in this Article 10, City shall be entitled to all rights provided to an “Owner” as provided herein.
	10.1.1. Voluntary Settlement.  At any time after a dispute has arisen, any of the Owners may deliver written notice to any other Owner describing the dispute in reasonable detail and invoking the voluntary settlement procedures of this Section 10.1.1.  The Owners shall meet and negotiate in good faith in an effort to resolve the dispute by mutual agreement for a period of thirty (30) days after receipt of such notice, as such period may be extended by mutual agreement of the Owners.
	10.1.2. Binding Arbitration.  If the Owners are unable to resolve the dispute by voluntary settlement within the period described in Section 10.1.1, the dispute shall be resolved by binding arbitration instituted by any Owner by delivering a written demand for arbitration to the other Owner(s).  
	10.1.3. Governing Rules.  Arbitration shall be conducted in Santa Clara County, California in accordance with California Code of Civil Procedure Sections 1280-1284.2, as amended as of the date of submission of the dispute (“Rules”), and as modified by this Section. To the extent there is a conflict between the provisions of this Section and the Rules, however, the provisions of this Section shall govern. By mutual written agreement, the Owners involved in the dispute may vary any of the provisions of this Section and the Rules, including modifications which designate an alternative dispute resolution procedure.  Owners shall be permitted to participate by videoconference or telephone conference.
	10.1.4. Selection of Arbitrator.  As used herein, a “qualified arbitrator” means a retired judge or a licensed attorney with at least twenty (20) years’ experience in resolving disputes in the San Jose area.  Within ten (10) days after one of the Owners delivers a written demand for arbitration to another Owner, the Owners shall meet and attempt to select, by mutual agreement, one (1) qualified arbitrator to act as the sole arbitrator of the dispute.  If the parties to the dispute cannot agree on an arbitrator within such 10-day period, as such period may be extended by mutual agreement of the parties to the dispute, then, within an additional ten (10) days, each Owner shall designate up to three (3) qualified arbitrators and notify the other Owner in writing of the designations. The qualified arbitrators so designated within such 10-day period shall constitute the “List of Arbitrators.”  If an Owner fails to designate any qualified arbitrators within such 10-day period, then the qualified arbitrators designated by the other parties to the dispute shall constitute the List of Arbitrators. Within ten (10) days after the List of Arbitrators has been constituted, the parties to the dispute shall meet and negotiate in good faith to select one (1) arbitrator from the List of Arbitrators to act as the sole arbitrator of the dispute.  If the Owners fail to select an arbitrator within such 10-day period, such sole arbitrator shall be appointed from the List of Arbitrators by the Presiding Judge of the Superior Court of Santa Clara County, California upon written application of any Owner.
	10.1.5. Discovery.  Discovery for the arbitration proceedings shall be conducted in accordance with the Rules, except to the extent otherwise provided in this Section.  The Owners desire to provide for the expeditious resolution of disputes. Therefore, notwithstanding anything to the contrary set forth in the Rules, discovery conducted under the arbitration shall be limited as follows: (i) within twenty (20) days after selection of the arbitrator, the Owners shall meet at a mutually-agreeable place and conduct a mutual exchange of documents relating to the dispute; and (ii) at such meeting, the arbitrator shall have the right to order the production of any additional documents from any Owner and to specify the nature and extent of other discovery which the arbitrator determines is reasonably required, including, but not limited to, the taking of depositions or the obtaining of expert reports. If the arbitrator determines that expert witnesses are required, each Owner shall be entitled to designate such an expert and the arbitrator may designate a third expert, as the arbitrator deems appropriate.  The arbitrator shall have authority to set further discovery deadlines in order to facilitate the efficient conduct of the arbitration.
	10.1.6. Proceedings.  A hearing shall be conducted by the arbitrator within sixty (60) days after selection of the arbitrator, unless the arbitrator determines that additional time is reasonably required.  The Owners shall submit such legal briefing or other statements of position as the arbitrator may request.  
	10.1.7. Findings; Conclusions; Decision.  Within thirty (30) days after completion of the hearing, the arbitrator shall reach a written decision regarding the dispute and deliver the same to the Owners.  Upon the request of any of the Owners, the arbitrator shall issue a written opinion of findings of fact and conclusions of law. The decision of the arbitrator shall become final ten (10) days after it is delivered to the Owners and shall be binding on the Owners, conclusive and nonappealable. 
	10.1.8. Powers of Arbitrator.  The arbitrator shall have the power and jurisdiction to resolve all disputes and order all remedies available under applicable law or equity, consistent with the provisions of this Agreement, including, without limitation, ordering specific performance and attorneys’ fees and costs to the Party the arbitrator determines is the prevailing Party; provided, however, that the arbitrator shall not have the power to award punitive damages.  The arbitrator shall resolve the dispute in accordance with applicable substantive laws of the State of California.  
	10.1.9. Fees and Costs.  The parties to the dispute shall share equally the arbitrator’s fees and costs, but each Owner shall bear its own attorneys’ fees and other costs related to the presentation of its case, unless the arbitrator makes an award of attorneys’ fees to one or more of the Owners.
	10.1.10.  Enforcement.  Judgment upon the arbitration award may be entered in, confirmed and enforced by the Superior Court of the County of Santa Clara, California.  


	Article 11   TERMINATION
	11.1. Term.  In addition to the termination provisions provided elsewhere herein, this Agreement shall automatically terminate, without the need of instructions from the Owners, upon the last to occur of: (i) the Completion of all of the Shared Infrastructure Improvements and/or Storm Water Facilities; (ii) the expiration of any maintenance or warranty periods with respect to the Shared Infrastructure Improvements and/or Storm Water Facilities imposed by the City or any other governmental agency; (iii) the reimbursement by Owners of the Improvement Costs in accordance with Article 3 hereof; and (iv) the reimbursement of the City of any outstanding amounts owed to it via direct payment by an Owner or CFD Bond or SCIP financing, in the event of non-payment or non-performance of the non-constructing Owners pursuant to Section 3.2.7.  Within fifteen (15) days of request by an Owner after termination of this Agreement, as otherwise set forth herein, the other Owners shall execute and have notarized all documents reasonably necessary to remove this Agreement as an exception to title to the Owner’s Parcel(s).  This Agreement can also be terminated upon the written consent of all Owners prior to the commencement of and development by any Owner if no construction has been commenced with ten (10) years of the execution of this Agreement.  If this Agreement is terminated pursuant to the preceding sentence, each Owner shall have the right to unilaterally terminate the CFD established for its Parcel(s) pursuant to Section 3.2.7 above.
	11.2. Release of Units.  As and when a building permit is pulled for a Unit and the PMIP and TASP Fee paid (or credited pursuant to this Agreement) for the Unit in question (the “Paid Unit”), the Paid Unit shall be released of any obligations pursuant to this Agreement.  The Parties hereby authorized and agree that the City shall cause to be recorded a document releasing each Paid Unit from any obligations pursuant to this Agreement.  In addition, each Party agrees at no cost or charge to the requesting Party to execute, have notarized and deliver any document reasonably requested by another Party or a title insurance company to document the fact that a Paid Unit has been released of any obligations pursuant to this Agreement.

	Article 12   OTHER PROVISIONS
	12.1. Amendment.  This Agreement may be amended or terminated by a written instrument executed and acknowledged by each of the Owners and the City.
	12.2. Approvals.  All approvals and consents requested or required pursuant to this Agreement shall not be unreasonably withheld, conditioned or delayed.
	12.3. Binding Effect.  The provisions of this Agreement are intended to bind and benefit each of the Owners and each successor Owner of the Owners’ Parcels. The Owners intend that this Agreement comply with California Civil Code Section 1468 as a covenant running with the land.
	12.4. Counterparts.  This Agreement may be executed in one or more counterparts, each of which shall be deemed an original and all of which shall constitute one agreement after each of the Owners has executed such a counterpart.
	12.5. Force Majeure.  If any Owner is delayed in or prevented from performing any act required hereunder by reason of strikes, lock-outs, labor problems, inability to procure materials, failure of power or other utilities, restrictive governmental laws or regulations, delays by governmental authorities in issuing required permits or approvals, prolonged rain or other unusual or unseasonable weather conditions, riots, insurrection, war or other reason of a like nature (excluding economic conditions or financial inability to perform other than those referenced in this Agreement), not the fault of the Party so affected (“Force Majeure”), then performance of such act shall be excused to the extent necessary as a result of such event.
	12.6. Notice.  Any notice to be given or other document or any payment to be delivered by any Party to the other or others hereunder, may be delivered in person to a Party or an officer of any Party, or may be deposited in the United States mail, duly certified or registered, return receipt requested, with postage prepaid, or by Federal Express or other similar overnight delivery service marked for next business day delivery or by facsimile with confirmation delivered by U.S. Mail, as provided for herein. Any of the Parties may change its address for notice purposes by sending a notice to the other Parties in the manner described above.
	12.7. Waiver.  No waiver by one Party of a breach of any of the terms, covenants or conditions of this Agreement by another Party shall be construed or held to be a waiver of any succeeding or preceding breach of the same or any other term, covenant or condition herein contained.  No waiver of any default by one Party hereunder shall be implied from any omission by another Party to take any action on account of such default if such default persists or is repeated, and no express waiver shall affect a default other than as specified in such waiver.  The consent or approval by one Party to or of any act by another Party requiring the consent or approval of the first Party shall not be deemed to waive or render unnecessary such Party’s consent or approval to or of any subsequent similar acts by the other Party.
	12.8. Severability.  In the event that any phrase, clause, sentence, paragraph, Section, article or other portion of this Agreement shall be held by any court of competent jurisdiction to be illegal, null or void or against public policy, the remaining portions of this Agreement shall not be affected thereby and shall remain in force and effect to the fullest extent permissible by law and to the extent that the purposes of this Agreement can still be met.
	12.9. Cooperation.  The Owners acknowledge that it may be necessary to execute additional documents other than those specifically referred to herein in order to construct the Shared Infrastructure Improvements and/or Storm Water Facilities and obtain reimbursement for the same, including, but not limited to, any documents required by the City for the dedication of all or a portion of the Shared Infrastructure Improvements and/or Storm Water Facilities, letters of permission to grade required by the City, temporary construction easements, slope easements and right of entry agreements. The Owners hereby agree to cooperate with each other by executing such other documents or taking such other action as may be reasonably necessary in accordance with the intent of the parties as evidenced by this Agreement, provided such documents do not create any additional material liability or expense for such Party not contemplated by this Agreement.
	12.10. Mortgagee Subordination.  Each Party agrees to secure from any beneficiary of a deed of trust or mortgagee pursuant to a mortgage encumbering its parcels, a consent to this Agreement and recordable subordination of such deed of trust or mortgage to this Agreement.
	12.11. Effective Date.  This Agreement shall be effective upon execution of this Agreement by the Parties.
	12.12. Recitals.  The Recitals set forth above are incorporated herein by this reference.
	12.13. Satisfaction of Conditions of Approval.  City, Citation and MS understand, acknowledge and agree that the bonding and completion of the Shared Infrastructure Improvements and Storm Water Facilities in Phases as set forth in this Agreement, and the payment of the PMIP and TASP Fee obligations set forth in this Agreement, shall satisfy (i) all of the following MS Public Improvement Conditions:  Nos. 1 (as to common storm drain issues), 7, 9 and 11 (regarding payment of fees), and 5, 8, 25 and 26 (regarding improvements), it being expressly understood by the Parties that any requirements of the MS Public Improvements Conditions not included in the Shared Infrastructure Improvements and/or Storm Water Facilities (as defined in this Agreement), including, but not limited to, the railroad crossing improvements referenced in Condition of Approval No. 8, are waived, deleted or revised as conditions of the MS Tentative Map and that compliance with the requirements of this Agreement shall be deemed to constitute complete compliance with said conditions and have been found by the City and the City Engineer to be in substantial conformity with the MS Public Improvement Conditions, and (ii) all of the following Citation Pubic Improvement Conditions:  Nos. 2 (as to common storm drain issues), 11 and 16 (regarding payment of fees), and 17, 18, 19 and 20 (regarding improvements), it being expressly understood by the Parties that any requirements of the Citation Public Improvements Conditions not included in the Shared Infrastructure Improvements and/or Storm Water Facilities (as defined in this Agreement), are waived, deleted or revised as conditions of the Citation Tentative May and that compliance with the requirements of this Agreement shall be deemed to constitute complete compliance with said conditions, and have been found by the City and the City Engineer to be in substantial conformity with the Citation Public Improvement Conditions.  City agrees that it will not require any Owner in the Subdistrict to pay for or satisfy any of the Conditions of Approval waived, deleted or revised as set forth above in this Section 12.13 other than as set forth in this Agreement.
	12.14. City Improvements.  The City Improvements shall be constructed at such time as the Street A intersection improvements, including signalization with Milpitas Blvd., are constructed.  (The Parties understand that the City is not requiring a railway crossing arm assembly as part of the City Improvements.)  If the Phase of Shared Infrastructure Improvements also includes construction of the City Improvements, the Constructing Owner shall also construct and complete the City Improvements, but all Improvement Costs (including Management Fee) in connection with the City Improvements shall be excluded from reimbursement pursuant to Article 3 hereof and the Constructing Owner shall receive a credit for the amount of Improvement Costs in connection with the City Improvements against its TASP Fee obligations.
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