Project Name: Public Works Chiller Replacement

Project No. Date: January 5, 2010 * R A 8

DRAFT
CONSULTING SERVICES AGREEMENT BETWEEN
THE CITY OF MILPITAS AND
BIGGS CARDOSA ASSOCIATES, INC.

THIS AGREEMENT for consulting services is made by and between the City of Milpitas
and the Milpitas Redevelopment Agency, collectively referred to herein as the {“City"}, and Biggs
Cardosa Associates, Inc. ("Consultant’) as of January 5, 2010. .

AGREEMENT

Section 1. SERVICES. Subject to the terms and conditions set forth in this Agreement,
Consultant shall provide to City the services described in the Scope of Work attached as Exhibit A
at the time and place and in the manner specified therein. In the event of a conflict in or
inconsistency between the terms of this Agreement and Exhibit A, the Agreement shall prevail.

1.1 Term of Services. The term of this Agreement shall begin on the date first noted
above and shall end on June 30, 2011, the date of completion specified in Exhibit
A, and Consuftant shall complete all the work described in Exhibit A prior to that
date, unless the term of the Agreement is ctherwise terminated or extended, as
provided for in Section 8. The time provided o Consultant to complete the
services required by this Agreement shall not affect the City's right to terminate the
Agreement, as provided for in Section 8.

1.2 Standard of Performance. Consultant shall perform all services required
pursuant to this Agreement in the manner and according to the professional
standards normally observed by a praciitioner of the profession in which
Consultant is engaged in the geographical area in which Consultant practices its
profession. Consultant shall prepare ail work products required by this Agreement

«in a substantia! manner and shall conform to the professional standards of quality
normally observed by a person practicing in Consultant's profession,

1.3 Professional Skill. Itis mutually agreed by the parties that City is relying upon
the professional skill of the consultant as a specialist in the work, and Consultant
represents to the City that its work shall conform to the normal professional
standards of the profession. Acceptance of the Consultant's work by the City does
not operate as a release of Consuitant's representations. Itis intended that
Consultant's work shall conform to normal standards of accuracy, completeness
and coordination,

1.4 Assignment of Personnel. Consultant shall assign only competent personnel to
perform services pursuant {o this Agreement. Exhibit A shall name any specific
personnel who shall be performing services. In the event that City, in its sole

. discretion, at any time during the term of this Agreement, desires the reassignment
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of any such persons, Consultant shall, immediately upon receiving notice from City
of such desire of City, reassign such person or persons.

1.5  Time. Consultant shall devote such time fo the performance of services pursuant
to this Agreement as may be reasonably necessary to meet the standard of
performance provided in Section 1.1 above and to complete Consultant's
obligations hereunder.

Section 2. COMPENSATION. City hereby agrees to pay Consultant an amount not to
exceed $ 90,000.00 based on time and materials for all services to be performed and reimbursable
costs incurred under this Agreement. City shall pay Consultant for services rendered pursuant fo
this Agreement at the time and in the manner set forth herein. The payments specified below shall
be the only payments from City to Consultant for services rendered pursuant to this Agreement.
Consultant shall submit all invoices to City in the manner specified herein. Except as specifically
authorized by City, Consultant shall not bill City for duplicate services performed by more than one
person.

Consultant and City acknowledge and agree that compensation paid by City to Consultant under
this Agreement is based upon Consultant’s estimated costs of providing the services required
hereunder, including salaries and henefits of employees and subcontractors of Consultant. Hourly
rates for personnel performing services shall be as shown in Exhibit B. Consequently, the parties
further agree that compensation hereunder is intended to include the costs of contributions to any
pensions and/or annuities to which Consultant and its employees, agents, and subcontractors may
be eligible. City therefore has no responsibility for such contributions beyond compensation
required under this Agreement.

2.1 Invoices, Consultant shall submit invoices, not more often than once a month
during the term of this Agreement, based on the cost for services performed and
reimbursable costs incurred during the billing period. Invoices shall contain the
following information:

= Serial identification of bills;

= The beginning and ending dates of the billing period;

» A Task Summary containing the original confract amount, the amount of
prior billings, the fotal due this period, the balance available under the
Agreement, and the percentage of completion, if applicable;

= At City’s option, for each work ifem in each task, a copy of the applicable
time entries or time sheets shall be submitted showing the name of the
person doing the work, the hours spent by each person, a brief description
of the work, and each reimbursable expense;

= The total number of hours of work performed under the Agreement by
Consultant and each employee, agent, and subcontractor of Consultant
performing services hereunder, as well as a separate notice when the
total number of hours of work by Consultant and any individual employee,
agent, or subcontracior of Consultant reaches or exceeds 800 hours,
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2.2

2.3

24

2.5

2.6

27

which shall include an estimate of the time necessary to complete the
work described in Exhibit A;
» The Consultant's signature.

Monthly Payment. City shall make monthly payments, based on invoices
received, for services satisfactorily performed, and for authorized reimbursable
costs incurred. City shall have thirty (30} days from the receipt of an invoice that
complies with all of the requirements above and is otherwise acceptable fo the City
to pay Consultant. Ten (10) percent shall be retained by the City from each
Agreement billing until the completion of the Agreement unless authorized
differently by City. In the event that an invoice is not acceptable to the City, said
invoice shall be returned to Consultant within thirty {30) days of the City’s receipt
of the invoice with a detailed explanation of the deficiency. City's obligation to pay
a returned invoice shall not arise earlier than thirty (30) days after resubmission of
the corrected invoice.

Total Payment. City shall pay for the services to be rendered by Consultant
pursuant to this Agreement. City shall not pay any additional sum for any expense
or cost whatsoever incurred by Consultant in rendering services pursuant fo this
Agreement. City shall make no payment for any extra, further, or additional
service pursuant to this Agreement.

In no event shall Consultant submit any invoice for an amount in excess of the
maximum amount of compensation provided above either for a task or for the
enfire Agreement, unless the Agreement is modified prior fo the submission of
such an invoice by a properly executed change order or amendment. In the event
that Consultant identifies additional work outside the scope of services specified in
Exhibit A that may be required to complete the work required under this
Agreement, Consultant shall immediately notify the City and shall provide a written
not-to-exceed price for performing this additional work.

Hourly Fees. Fees for work performed by Consultant on an hourly basis shall not
exceed the amounts shown on Exhibit B.

Payment of Taxes. Consultant is solely responsible for the payment of
employment taxes incurred under this Agreement and any other applicable federal
or state taxes.

Reimbursable Expenses. Reimbursable expenses are shown on Exhibit B, and
shali not exceed five thousand dollars ($ 5,000.00). Expenses not listed in Exhibit
B are not chargeable fo City. Reimbursable expenses are included in the total not-
to-exceed amount of compensation provided under this Agreement.

Payment upon Termination. In the event that the City or Consultant terminates
this Agreement pursuant to Section 8, the City shall compensate the Consultant
for all outstanding costs and reimbursable expenses incurred for work satisfactorily
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completed as of the date of written notice of termination. Consultant shall maintain
adequate fogs and timesheets in order to verify costs incurred to that date. The
City shall have no obligation to compensate Consultant for work not verified by
logs or timesheets.

2.8  Authorization to Perform Services. The Consultant is not authorized fo perform
any services or incur any costs whatsoever under the terms of this Agreement untit
receipt of a written Notice to Proceed from the City.

Section 3. FACILITIES AND EQUIPMENT. Except as set forth herein, Consultant shall, at
its sole cost and expense, provide ali facilities and equipment that may be necessary fo perform
the services required by this Agreement. City shall make available to Consultant only the facilities
and equipment fisted in this section, and only under the terms and conditions set forth herein.

City shall fumish physical facilities such as desks, filing cabinets, and conference space, as may be
reasonably necessary for Consultant's use while consulting with City employees and reviewing
records and the information in possession of the City. The location, quantity, and time of furnishing
those facilities shall be in the sole discretion of City. In no event shall City be obligated to furnish
any facility that may involve incurring any direct expense, including but not limited to computer,
cellular telephone, long-distance telephone, or other communication charges, vehicies, and
reproduction facilities.

If the performance of the work specified in Exhibit A requires destructive testing or other work
within the City’s public right-of-way, Consultant, or Consultant's subconsultant, shall obtain an
encroachment permit from the City.

Section 4, INSURANCE REQUIREMENTS. Before beginning any work under this
Agreement, Consultant shall procure "occurrence coverage” insurance against claims for injuries to
persons or damages to property that may arise from or in connection with the performance of the
work hereunder by the Consultant and its agents, representatives, employees, and subcontractors.
Consultant shall provide proof satisfactory fo City of such insurance that meets the requirements of
this section and under forms of insurance satisfactory in all respects to the City. Consultant shall
maintain the insurance policies required by this section throughout the term of this Agreement and
shall produce said policies fo the City upon demand. The cost of such insurance shall be included
in the Consuitant's price. Consultant shali not aflow any subcontractor to commence work on any
subcontract untif Consuttant has obtained all insurance required herein for the subcontractor(s) and
provided evidence thereof to City. Verification of the required insurance shall be submitted and
made part of this Agreement prior to execution.

4.1 Workers' Compensation. Consultant shall, at its sole cost and expense,
maintain Statutory Workers’ Compensation Insurance and Employer’s Liability
Insurance for any and all persons employed directly or indirectly by Consuttant.
The Statutory Workers’ Compensation Insurance and Employer’s Liability
Insurance shall be provided with limits of not less than ONE MILLION DOLLARS
($1,000,000.00) per accident. In the alternative, Consultant may rely on a self-
insurance program to meet those requirements, but only if the program of self-
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insurance complies fully with the provisions of the California Labor Code.
Determination of whether a self-insurance program meets the standards of the
Labor Code shall be solely in the discretion of the City Attorney. The insurer, if
instrance is provided, or the Consultant, if a program of self-insurance is provided,
shall waive all rights of subrogation against the City and its officers, officials,
employees, and volunteers for loss arising from work performed under this
Agreement.

An endorsement shall state that coverage shall not be suspended, voided,
canceled by either party, reduced in coverage or in fimits, except after thirty (30)
days’ prior written notice by certified mail, return receipt requested, has been given
fo the City.

4,2 Commercial General and Automobiie Liability Insurance.

421 General requirements. Consultant, at its own cost and expense, shall
maintain commercial general and automobile liability insurance for the
term of this Agreement in an amount not less than ONE MILLION
DOLLARS ($1,000,000.00) per occurrence, combined single fimit
coverage for risks associated with the work contemplated by this
Agreement. If a Commercial General Liability Insurance or an Automobile
Liability form or other form with a general aggregate limit is used, either
the general aggregate limit shall apply separately to the work to be
performed under this Agreement or the general aggregate limit shall be at
least twice the required occurrence limit. Such coverage shall include but
shall not be limited fo, protection against claims arising from bodily and
personal injury, including death resulting therefrom, and damage to
property resulting from activities contemplated under this Agreement,
including the use of owned and non-owned automobiles.

4.22 Minimum scope of coverage. Commercial general coverage shall be at
least as broad as nsurance Services Office Commercial General Liability
occurrence form CG 0001 (ed. 11/88) or Insurance Services Office form
number GL 0002 (ed. 1/73) covering comprehensive General Liability and
Insurance Services Office form number GL 0404 covering Broad Form
Comprehensive General Liability. Automobile coverage shall be at least
as broad as Insurance Services Office Automobile Liability form CA 0001
(ed. 12/90) Code 1 ("any auto”). No endorsement shall be attached
limiting the coverage.

423 Additional requirements. Each of the following shall be included in the
insurance coverage or added as an endorsement fo the policy:

a City (i.e., both the City of Milpitas and the Milpitas Redevelopment
Agency) and its officers, employees, agents, contractors,
consultants, and volunteers shall be covered as insureds with
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respect to each of the following: liability arising out of acfivities
performed by or on behalf of Consultant, including the insured'’s
general supervision of Consultant; products and completed
operations of Consultant; premises owned, occupied, or used by
Consultant; and automobiles owned, leased, or used by the
Consultant. The coverage shall contain no speciat limitations on
the scope of protection afforded to City or its officers, employees,
agents, confractors, consultants, or volunteers.

b. The insurance shali cover on an occurrence or an accident basis,
and not on a claims-made basis.

c. An endorsement must state that coverage is primary insurance
with respect to the City and its officers, officials, employees,
contractors, consultants, and volunteers, and that no insurance or
self-insurance maintained by the City shall be called upon fo
contribute to a loss under the coverage.

d. Any failure of CONSULTANT to comply with reporting provisions

of the policy shall not affect coverage provided te CITY and its
officers, employees, agents, and volunteers.

e An endorsement shall state that coverage shall not be
suspended, voided, or canceled by either party, reduced in
coverage or in limits, except after thirty (30) days' prior written
notice by certified mail, return receipt requested, has been given
to the City.

4.3  Professional Liability Insurance. if Consultant shall be performing licensed

professional services, Consultant shall maintain for the period covered by this
Agreement professional liability insurance for licensed professionals performing
work pursuant to this-Agreement in an amount not less than ONE MILLION
DOLLARS ($1,000,000) covering the licensed professionals’ errors and omissions.

4.3.1

432

4.3.3

434

Any deductible or self-insured retention shall not exceed $150,000 per
claim.

An endorsement shall state that coverage shall not be suspended, voided,
canceled by either party, reduced in coverage or in limits, except after
thirty (30) days' prior written nofice by certified mail, return receipt
requested, has been given fo the City.

The policy must contain a cross liability clause.

The foliowing provisions shall apply if the professional iability coverages
are written on a claims-made form:
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a The retroactive date of the policy must be shown and must be
before the date of the Agreement.

b. insurance must be maintained and evidence of insurance must be
provided for at least three years after completion of the
Agreement or the work, unless waived in writing by the City.

C. If coverage is canceled or nof renewed and it is not replaced with
another claims-made policy form with a retroactive date that
precedes the date of this Agreement, Consultant must provide
extended reporting coverage for a minimum of five years after
completion of the Agreement or the work. The City shall have the
right fo exercise, at the Consultant’s sole cost and expense, any
extended reporting provisions of the policy, if the Consultant
cancels or does not renew the coverage.

d. A copy of the claim reporting requirements must be submitted to
the City prior to the commencement of any work under this
Agreement.

44 Requirements for All Policies.

4.4.1

4.4.2

4.4.3

444

Acceptability of insurers. Al insurance required by this section is fo be -
placed with insurers with a Bests' rating of no less than A.

Verification of coverage. Prior to beginning any work under this
Agreement, Consuitant shall furnish City with certificates of insurance and
with original endorsements effecting coverage required herein. The
certificates and endorsements for each insurance policy are fo be signed
by a person authorized by that insurer to bind coverage on its behalf. The
City reserves the right to require complete, certified copies of all required
insurance policies at any time.

Subcontractors. Consultant shall include all subcontractors as insureds
under its policies or shall funish separate certificates and endorsements
for each subconiractor. All coverages for subcontractors shall be subject
to all of the requirements stated herein.

Deductibles and Self-Insured Retentions, Consultant shall disclose to
and obtain the approval of City for the self-insured retentions and
deductibles before beginning any of the services or work called for by any
term of this Agreement.

During the period covered by this Agreement, only upon the prior express
written authorization of the City, Consultant may increase such
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4.5

4.6

Section 5,

4,45

deductibles or self-insured retentions with respect to City, its officers,
employees, agents, confractors, consultants, and volunteers. The City
may condition approval of an increase in deductible or self-insured
retention levels with a requirement that Consultant procure a bond,
guaranteeing payment of losses and related investigations, claim
administration, and defense expenses that is satisfactory in all respects to
the City.

Notice of Reduction in Coverage, In the event that any coverage
required by this section is reduced, limited, or materially affected in any
other manner, Consuttant shall provide written notice to City at
Consultant's earliest possibie opportunity and in no case later than five
days after Consultant is nofified of the change in coverage.

Remedies. In addition to any other remedies City may have if Consultant fails to
provide or maintain any insurance policies or policy endorsements {o the extent
and within the time herein required, City may, at its sole option exercise any of the
following remedies, which are alternatives to other remedies City may have and
are not the exclusive remedy for Consultant's breach:

= Obtain such insurance and deduct and retain the amount of the premiums for
such insurance from any sums due under the Agreement;

»  Order Consultant to stop work under this Agreement or withhold any payment
that becomes due to Consultant hereunder, or both-stop work and withhold
any payment, until Consultant demonstrates compliance with the requirements
hereof; and/for

= Declare Consultant in material breach of the Agreement and terminate the
Agreement.

Waiver. The Risk Manager of the City has the authority to waive or vary any
provision of Sections 4.2 through 4.5. Any such waiver or variation shall not be
effective unless made in writing.

INDEMNIFICATION AND CONSULTANT’S RESPONSIBILITIES. Consultant

shall indemnify, defend with counsel reasonably acceptable to the City, and hold harmiess the City
and its officials, officers, employees, agents, contractors, consultants, and volunteers from and
against any and all losses, liability, claims, suits, actions, damages, and causes of action arising
out of any personal injury, bodily injury, loss of life, or damage fo property, or any violation of any
federal, stafe, or municipal law or ordinance, to the extent caused, in whole or in part, by the willful
misconduct or negligent acts or omissions of Consultant or its employees, subconiractors, or
agents, by acts for which they could be held strictly liable, or by the quality or character of their
work. The foregoing obligation of Consultant shall not apply when (1) the injury, loss of life,
damage fo property, or violation of law arises wholly from the negligence or wiliful misconduct of
the City or its officers, employeés, agents, coniractors, consultants, or volunteers and (2) the
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actions of Consultant or its employees, subcontractor, or agents have confributed in no part fo the
injury, loss of life, damage to property, or violation of law. It is understood that the duty of
Consultant to indemnify and hold harmless includes the duty to defend as set forth in Section 2778
of the California Civil Code. Acceptance by City of insurance certificates and endorsements
required under this Agreement does not relieve Consultant from liability under this indemnification
and hold harmless clause. This indemnification and hold harmiess clause shall apply to any
damages or claims for damages whether or not such insurance policies shall have been
determined to apply. By execution of this Agreement, Consultant acknowledges and agrees to the
provisions of this Section and that it is a material element of consideration.

in the event that Consultant or any employee, agent, or subcontractor of Consultant providing
services under this Agreement is determined by a court of competent jurisdiction or the California
Public Employees Retirement System (PERS) to be eligible for enrollment in PERS as an -
employee of City, Consultant shall indemnify, defend, and hold harmless City for the payment of
any employee and/or employer contributions for PERS benefits on behalf of Consultant or its
employees, agents, or subconfractors, as well as for the payment of any penalties and interest on
such contributions, which would otherwise be the responsibility of City.

Section 6. STATUS OF CONSULTANT.

6.1 Independent Contractor, At all imes during the term of this Agreement,
Consultant shall be an independent contractor and shall not be an employee of
City. City shall have the right to control Consultant only insofar as the results of
Consultant's services rendered pursuant to this Agreement and assignment of
personnel pursuant to Subparagraph 1.3. Otherwise, City shali not have the right
to control the means by which Consultant accomplishes services rendered
nursuant to this Agreement. Notwithstanding any other City, state, or federal
policy, rule, regulation, law, or ordinance fo the contrary, Consuitant and any of its
employees, agents, and subcontractors providing services under this Agreement
shall not qualify for or become entitled to, and hereby agree to waive any and all
claims to, any compensation, benefit, or any incident of employment by City,
including but not limited to eligibility to enroli in the California Public Employees
Retirement System (PERS) as an employee of City and entitlement fo any
contribution to be paid by City for employer contributions and/or employee
contributions for PERS benefits.

6.2  Consultant No Agent. Except as City may specify in writing, Consuitant shall
have no authority, express or implied, fo act on behalf of City in any capacity
whatsoever as an agenf. Consulfant shall have no authority, express or implied,
pursuant fo this Agreement to bind City to any obligation whatsoever,

Section 7. LEGAL REQUIREMENTS,

7.1 - Governing Law. The laws of the State of California shall govemn this Agreement.

Consulting Services Agreement between
City of Milpitas and Biggs Cardosa Associates, Inc.



7.2

7.3

74

7.5

Section 8.

8.1

Compliance with Applicable Laws. Consultant and any subcontractors shall
comply with all laws applicable o the performance of the work hereunder.

Other Governmental Requlations. To the extent that this Agreement may be
funded by fiscal assistance from another governmental entity, Consultant and any
subcontractors shall comply with alt applicable rules and regulations to which City
is bound by the terms of such fiscal assistance program.

Licenses and Permits. Consultant represents and warrants fo City that
Consultant and its employees, agents, and any subcontractors have all licenses,
permits, qualifications, and approvals of whatsoever nature that are fegally
required fo practice their respective professions. Consultant represents and
warrants fo City that Consultant and its employees, agents, any subcontractors
shall, at their sole cost and expense, keep in effect at all times during the term of
this Agreement any licenses, permits, and approvals that are legally required to
practice their respective professions and to perform this Agreement. in addition to
the foregoing, Consultant and any subconiractors shall obtain and maintain during
the term of this Agreement valid business license from City.

Nondiscrimination and Equal Opportunity. Consultant shall not discriminate,
on the basis of a person’s race, religion, color, national origin, age, physical or
mental handicap or disability, medical condition, marital status, sex, or sexual
orientation, against any employee, applicant for employment, subcontractor,
bidder for a subcontract, or participant in, recipient of, or applicant for any services
or programs provided by Consultant under this Agreement. Consultant shall
comply with all applicable federal, state, and local laws, policies, rules, and
requirements related to equal opportunity and nondiscrimination in employment,
contracting, and the provision of any services that are the subject of this
Agreement, including but not imited fo the satisfaction of any positive obligations
required of Consultant thereby.

Consultant shall include the provisions of this Subsection in any subcontract
approved by the City or this Agreement.

TERMINATION AND MODIFICATION,

Termination. City may terminate this Agreement at any time and without cause
upon written notification to Consultant.

In the event of termination, Consultant shall be entitled to compensation for
services performed prior to the effective date of termination as provided in Section
2. City, however, may condition payment of such compensation upon Consultant
delivering to City any or all documents, photographs, computer software, video
and audio tapes, and other materials provided fo Consultant or prepared by or for
Consultant or the City in connection with this Agreement.
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Extension. City may, in its sole and exclusive discretion, extend the end date of
this Agreement beyond that provided for in Subsection 1.1. Any such extension
shall require a written amendment to this Agreement, as provided for herein.
Consultant understands and agrees that, if City granis such an extension, City
shall have no obfigation to provide Consultant with compensation beyond the
maximum amount provided for in this Agreement. Similarly, unless authorized by
the City, City shall have no obligation to reimburse Consultant for any otherwise

Amendments. The parties may amend this Agreement only by a writing signed

Assignment and Subcontracting. City and Consuitant recognize and agree that
this Agreement contemplates personal performance by Consultant and is based
upon a determination of Consultant's unique personal compefence, experience,
and specialized personal knowledge. Moreover, a substantial inducement to City
for entering info this Agreement was and is the professional reputation and
competence of Consultant. Consultant may not assign this Agreement or any
interest therein without the prior written approval of the City. Consultant shall not
subcontract any portion of the performance contemplated and provided for herein,
other than fo the subconfractors listed in the Consultant’s proposal, without prior

Survival. Ali obligations arising prior to the termination of this Agreement and all
provisions of this Agreement allocating liability between City and Consultant shall

Options upon Breach by Consultant. If Consultant materially breaches any of
the terms of this Agreement, City's remedies shall include, but not be limited to,

8.6.2 Retention of the plans, specifications, drawings, reports, design
documents, and any other work product prepared by Consultant pursuant

8.6.3 Retention of a different consultant at Consultant’s cost to complete the

8.2
reimbursable expenses incurred during the extension period.
8.3
by all the parties.
8.4
written approval of the City.
8.5
survive the termination of this Agreement.
8.6
any or all of the following:
8.6.1 Immediate cancellation of the Agreement;
fo this Agreement prior to cancellation; and
work described in Exhibit A not finished by Consultant.
Section 9. KEEPING AND STATUS OF RECORDS.
9.1

Records Created as Part of Consultant's Performance. All reports, data,
maps, models, charts, studies, surveys, photographs, memoranda, plans, studies,
specifications, records, files, or any other documents or materials, in electronic or
any other form, that Consultant prepares or obtains pursuant fo this Agreement
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and that relate to the matters covered hereunder shall be the property of the City.
Consultant hereby agrees to deliver those documents to the City at any time upon
demand of the City. it is understood and agreed that the documents and other
materials, including but not limited to those described above, prepared pursuant to
this Agreement are prepared specifically for the City and are not necessarily
suitable for any future or other use. Failure by Consultant to deliver these
documents to the City within the time period specified by the City shall be a
material breach of this Agreement. City and Consultant agree that, until final
approval by City, all data, plans, specifications, reporis and other documents are
preliminary drafts not kept by the City in the ordinary course of business and will
not be disclosed to third parties without prior written consent of both parties.

Consultant’s Books and Records. Consultant shall maintain any and all
ledgers, books of account, invoices, vouchers, canceled checks, and other records
or documents evidencing or relating to charges for services or expenditures and
disbursements charged fo the City under this Agreement for a minimum of three
(3) years, or for any longer period required by faw, from the date of final payment

Inspection and Audit of Records. Any records or documents that Section 9.2 of
this Agreement requires Consultant to maintain shall be made available for

_ inspection, audit, and/or copying at any time during regular business hours, upon

oral or written request of the City. Under California Government Code Section
8546.7, if the amount of public funds expended under this Agreement exceeds
TEN THOUSAND DOLLARS ($10,000.00), the Agreement shalf be subject to the
examination and audit of the State Auditor, at the request of City or as part of any
audit of the City, for a period of three (3} years after final payment under the

Attorneys’ Fees. If a party to this Agreement brings any action, including an
action for declaratory relief, to enforce or interpret the provision of this Agreement,
the prevailing party shall be entitled to reasonable atiorneys' fees in addition fo
any other relief to which that party may be entitled. The court may set such fees in
the same action or in a separate action brought for that purpose.

Venue. Inthe event that either party brings any action against the other under
this Agreement, the parties agree that trial of such action shall be vested
exclusively in the state courts of California in the County of Santa Clara or in the
United States District Court for the Northern District of California.

92
to the Consultant to this Agreement.
9.3
Agreement,
Section 10  MISCELLANEQUS PROVISIONS.
10.1
10.2
10.3

Severability. If a court of competent jurisdiction finds or rules that any provision
of this Agreement is invalid, void, or unenforceable, the provisions of this
Agreement not so adjudged shall remain in full force and effect. The invalidity in
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10.4

10.5

10.6

10.7

whole or in part of any provision of this Agreement shall not void or affect the
validity of any other provision of this Agreement.

No Implied Waiver of Breach. The waiver of performance or any breach of a
specific provision of this Agreement does not constitute a waiver of any other
breach of that term or any other term of this Agreement.

Successors and Assigns. The provisions of this Agreement shall inure to the
benefit of and shall apply to and bind the successors and assigns of the parties.

Use of Recycled Products. Consultant shall prepare and submit all reports,
written studies and other printed material on recycled paper fo the extent it is
available at equal or less cost than virgin paper.

Conflict of Interest. Consultant may serve other clients, but none whose

activities within the corporate limits of City or whose business; regardless of
location, would place Consultant in a “conflict of interest,” as that term is defined in
the Political Reform Act, codified at California Government Code Section 81000 ef
seq.

Consuitant shall not employ any City official in the work performed pursuant to this
Agreement. No officer or employee of City shall have any financial interest in this
Agreement that would violate California Government Code Sections 1090 ef seq.

Consultant hereby warrants that it is not now, nor has it been in the previous
twelve (12) months, an employee, agent, appointee, or official of the City. [f
Consultant were an employee, agent, appointes, or official of the City in the
previous twelve months, Consultant warrants that it did not participate in any
manner in the forming of this Agreement. Consultant understands that, if this
Agreement is made in violation of Government Code §1090 et.seq., the entire
Agreement is void and Consuitant will not be entitled to any compensation for
services performed pursuant to this Agreement, including reimbursement of
expenses, and Consultant will be required to reimburse the City for any sums paid
to the Consultant. Consultant understands that, in addition o the foregoing, it may
be subject to criminal prosecution for a violation of Government Code § 1090 and, .
if applicable, may be disqualified from holding public office in the State of
California.

Consultant certifies that it has not paid any direct or contingent fee, contribution,
donation or consideration of any kind to any firm, organization, or person (other
than a bona fide employee of Consultant) in connection with procuring this
Agreement, nor has Consultant agreed fo employ or retain any firm, organization,
or person in connection with the performance of this Agreement as a condition for
obtaining this Agreement.

Consulting Services Agreement between
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10.8  Solicitation. Consultant agrees not fo solicit business at any meeting, focus
group, or inferview related fo this Agreement, either orally or through any written
materials.

10.9  Contract Administration. This Agreement shall be administered by Julie Waidron
who is authorized to act for, and on behalf of, City. All correspondence shall be
directed to or through the Contract Administrator or his or her designee.

10.10 Notices. Any written notice to Consultant shall be sent to:

Mark Cardosa, SE

Vice President

865 The Alameda

San Jose, CA 95126-3133

Any written notice to City shall be sent to:
Steve Erickson, CIP Manager

455 East Cataveras Boulevard

Milpitas, California 95035

10.11 Professional Seal. Where applicable in the determination of the City, the first
page of a technical report, first page of design specifications, and each page of
construction drawings shall be stamped/sealed and signed by the licensed
professional responsibie for the report/design preparation.

10.12 Integration. This Agreement, including the exhibits, represents the entire and
integrated agreement between City and Consultant and supersedes all prior
negotiations, representations, or agreements, either written or oral.

1013 Exhibits. All exhibits referenced in this Agreement are incorporated by reference
herein.

Consulting Services Agreement between
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CITY OF MILPITAS :
CONSULTANT

Thomas C Williams, City Manager/RDA Director

ATTEST:

Mary Lavelle, City Clerk/ Agency Secretary Taxpayer ldentification Number
APPROVED AS TO FORM:

Michael J. Ogaz, City Attorney/Agency Counsel

APPROVED AS TO CONTENT:

Greg Armendariz, Public Works Director/City Engineer

APPROVED:

Emma Karlen, Finance Director/Risk Manager

Consulting Services Agreement between .
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Project Scope

@

EXHIBIT A
Scope of Work
Chiller Replacement
Public Works Building
Project No.

Modifying or replacing two existing chillers located on the second floor of the
Public Works/Police building.

Upgrading the control system with direct digital controls.

Install code related modifications in the mechanical equipment room including
modifications to the room’s ventilation and extending the wall between that room
and the adjacent boiler room.

Preparation of plans and specifications for Building Department permit approval
and public bidding, bidding and construction phase support services.

Task 1 Preliminary Design

1.

Attend project kickoff meeting with City staff to review design intent and scope.
Review project goals, budget, scope and schedule. Verify regulatory items,
approval process and administrative procedures. Clarify City preferred materials,
equipment and available maintenance resources.

Perform field investigation and data collection including review of existing
mechanical room and chiller system and any other information available for the
project. The City will provide all available as-build drawings, a copy of the
energy efficiency and conservation strategy submitted to DOE and a copy of the
environmental documentation.

Identify, coordinate and assist in obtaining permits and project approvals for other
agencies as required by the project. The City will pay all necessary fees.

Prepare preliminary design plans including preliminary layout of improvements in
relation to existing features and an outline of technical specifications formatted
per a master specification provided by the City.

Prepare and submit construction plans, specifications and cost estimate at 50%
complete, and 99% complete (suitable for Building Department permit approval).
Fach submittal will include five complete stamped, wet signed hard copy sets of
plans and specifications. Drawing submittals will also be submitted on CD in
AutoCAD and PDF formats along with specifications in MS Word format, and
cost estimate in MS Excel format. All plans will be prepared on City Standard
Title Block per an example provided by the City.

Prepare and submit PG&E incentive/rebate forms.

Consuling Services Agreement between
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7. Respond to and incorporate City comments from 50% and 99% complete

submittals.
Task 2 Final Design
1. Perform an independent quality control check of all plans, specifications and cost

estimates including coordination check between disciplines. QC/QA program
shall include a field review of all pertinent conditions to assure compatibility of
design with the existing facilities.

2. Prepare and submit construction plans, specifications and cost estimate at 100%
complete in compliance with the Public Contract Code and suitable for public
bidding. 100% submittal will include a QA/QC statement signed by a principal of
each discipline stating that the plans, specifications and cost estimate are in
compliance with Final Design Task 1. The submittal will include five complete
hard copy sets of plans and specifications. Drawings and submittals will also be
submitted on CD in AutoCAD and PDF formats along with specifications in MD
Word format, and cost estimate in MS Excel format. All plans will be prepared
on City Standard Title Block per an example provided by the City. Final plans
will be wet signed/stamped.

3. Respond to and incorporate City design comments from 100% submittal.

4. Quality Control/Quality Assurance (QC/QA):
Consultant shall prepare plans, specifications, estimates, calculations, and other
documents with the highest level of quality, free of technical and grammatical
errors. Consultant shall implement and maintain the following minimum quality
control procedures during the preparation of plans, specifications, estimates,
calculations and all other documents relating to this project:

e Design and calculations are independently checked, corrected and back
checked by the CONSULTANT;

o  When different disciplines are involved, means to assure that conflicts and
misalignments do not exist;

e QC/QA program shall provide for review and assurance of complete
coordination and compatibility between the plans, specifications and estimated
quantities;

e QC program shall include field reviews and review of all pertinent materials to
assure compatibility of design with existing facilities.

City reviews of these documents shall not be considered part of the QC/QA
program, but only intended to be for review of scope and to coordinate with
other departments, QC/QA, compatibility, workable design and constructability
of the design is the Consultant’s sole responsibility.

Packages submitted for review by the City shall be accompanied by a QA/QC
statement signed by a principal within the firm that they have reviewed the
package and finds that is in compliance with Task 1 & 2 of this scope of work.

Consulting Services Agreement between
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Task 3 Bidding Support Services

Attend and assist in two Pre-bid meetings.
Respond to bidders questions as requested by the City.

i

2

3. Prepare addenda if necessary.

4 Evaluate bids if requested by City.
5

Prepare “Conform” set of document incorporating revisions as a result of bid
addenda and submit three hard copy sets as well as one electronic copy on CD in
AutoCAD and PDF format.

Task 4 Construction Administration

L. Attend preconstruction conference and up to five construction meetings as
requested by City Project Manager.

2. Review structural shop drawings and submittals required by Specifications
supplied through and checked by the General Contractor, for general compliance
with the intent and requirements of the structural portion of the Contract
Documents.

Review and respond to contractor's requests for information.

4. Assist City with preparation of contract change orders.
Task 5 Record Drawings
1. Prepare Record Drawings based on contractor’s as-built drawings provided by the

City. Record Drawings to be submitted within 30 days of receipt of Contractor
redlines, as a mylar set and an electronic copy on CD in PDF format.

Task 6 DOE Subaward Provisions

Funding for this project is provided by an American Recovery and Reinvestment Act
Department of Energy (DOE) Energy Efficiency and Conservation Block Grant. Therefore, the
project must meet Buy American and Federal Davis Bacon and State prevailing wage
requirements. This Consultant Agreement is congidered to be a Subaward and the Consultant is
subject to “Flow Down Provisions”. The City’s Agreement with DOE (and any future
amendments) shall be included as Exhibit D to this Agreement and all provisions are applicable
to the Consultant.

1. Consultant shall assist City with items required by City consultant such as items
included in construction documents and on-line quarterly reporting.

Reimbursables

Consulting Services Agreement between
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o - Computer plotting

) Deliveries
° Printing & Reproduction
Schedule

In an effort to realize the desire of the City to complete installation of this project by the
beginning of summer, we are proposing a schedule that is predicated on some slight
modifications of the scope. The first modification consists of having a 50% design
review meeting in lieu of a formal submittal and review. This would allow our office to
explain the design to the appropriate City personnel and to get their comments during the
meeting. This will save two weeks on the schedule. The second modification requires
the City to start the bid period with the 99% submittal drawings. The intent will be to
prepare an addenda consisting of the 100% drawings and allow one week after that time
to receive bids. This will save two weeks on the schedule. Saving these four weeks is
critical to having any chance of finishing this project on time.

The following is the proposed schedule based on the above assumptions.

January 11, 2010 - Receive Notice to Proceed

January 11, 2010 - Begin Preliminary Design

February 2, 2010 — Attend 50% Design Review Meeting
March 1, 2010 - Submit 99% Design Package for review and bidding
March 15, 2010 - Receive 99% City Comments

March 22, 2010 — Submit Second Round 99% Submittal
March 29, 2010 — Receive Second Round City Comments
April 5, 2010 - Submit 100% Design Package as bid addenda
April 12,2010 — Award Bid

April 26, 2010 — Begin Construction

June 18, 2010 - Complete Construction

o ® 9 & 9 & O 2 & o 2

Assumptions

° Mechanical and electrical engineering services will be performed by Advance
Design Consultants as a subconsultant to Biggs Cardosa Associates.

° It is our understanding that the project is intended to be complete and operational
no later than the start of summer 2010.

. Standard E & O insurance is $1M/$2M. It is assumed that the City will accept
this level of coverage on this contract. Should the City require an increased level
of insurance for this project our office will provide a cost of the additional
coverage to be paid for by the City. )

. The City to provide the Consultant and all subconsultants a release of liability of

Consulting Services Agreement between
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all electronic AutoCAD files provided to City.
° Structural Observation is not required.

® Project Specification Section E (Technical Specifications) will be prepared and
formatted using the City’s standard front end document — Sections A through D as
a guide. The City will be responsible for editing Sections A through D and
incorporating Consultants Section E into the document. The consultant will
review the City’s Section E Technical Specification section and edit as necessary
including adding sections '

Exclusions

° Preparation of documents for bid alternatives.

e Continuous and or detailed inspections of construction.

® Redesign to reduce construction cost where the reason for the excessive cost is
outside the control of the structural engineer.

o Redesign services requested to accommodate particular construction materials,
methods or sequences.

® Services resulting from corrections or revisions required because of deviations
from the Contract Documents during construction by the contractor.

° Services in connection with a public hearing, arbitration proceeding or legal
proceeding.

® Services necessitated by fire or other damage to construction.

° Services requested after completion of the structural part of the project.

Consulfing Services Agreement between
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EXHIBIT B

COMPENSATION SCHEDULE

Fee

Biggs Cardosa Associates, Inc. proposes to provide the scope of services outlined in
Exhibit A on a time and materials basis not to exceed the total amount shown below:

Phase Fee

Task 1 Preliminary Design $ 51,000.00
Task 2 Final Design $ 13,000.00
Task 3 Bidding Support Services $ 4,000.00
Task 4 Construction Administration $ 10,600.00
Task 5 Record Drawings $ 3,000.00
Task 6 DOE Subaward Provisions $ 4,000.00
Reimbursables $ 5.000.00

Total § 85,000.00
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NOT SPECIFIED /OTHER

ASSISTANCE AGREEMENT

1. Award No.
DE-SCOQ01663 -

7. Thodicaton Mo.

3.< Effective Date
08/28/20082

7 CEBA No.

5. Awarded To

IMILPITAS, CITY OF
Attn: Mariliyn J. Wickel
455 E CALAVERAS BLVD
MILPITAS CA 950355411

= 6." Sponsoring Office

BERE (FORS)
U.S5. Department of Energy

Forrestal Building
1000 Independence Avenue, SW
Washington DC 20585

Cffice of Energy Efficiency & Renew

{81.128 L
7. Period of Periomance
08/28/2009
through
08/271/2012

. Avthorty

8. Type of Agreement ] 10. Purchase Request or Funding Document No.
Grant Energy Indc—zpenc’ieﬁce and BYSC004912

[J Cooperative Agreement  |goenrity act (RISH) of 2007

(] Other : ,

1T Remiliancs Address i3 Total Amoun 13 Funds Obligated

MILPITAS, CITY OF Govi. Share: $662,400.00 This action: $113,248.00

Attn: Thomas C. Williamsi
455 B CALAVERAS BLVD
MILPITAS CA 850355411

Cost Share : $0.00
Total | : $662,480.00

Total $113,248.00

14, Prindpal Investigator

Marilyn Nickel 408-586-3347
Thomas Willlams 408-586-~3050

15. Program Mana

Phone:

ger

Martha J. Kass
§65-B76-0717

16. Adminisfrator

Oak Ridge
U.5. Department of Energy

P.O. Box 2401
Oak Ridge TN 37831

17. Bubmit Payment Requeste To

OR for Oak Ridge/0STiL
U.8. Department of Bnergy
Oak Ridge Office

Oak Ridge Financial Serwvice Centex

P.O. Box 6017
Oak Ridge TN 37831

18. Paying Office

78. Submif Reports To

S5ee Reporting
Requirements Checklist

" 120. Accounting and Appropriation Data
Block Grant

21. Research Tile andfor Description of Project

CITY OF MILPITAS, CA EECBG

For the United States of America

22, Signat?f}wﬁ Al

25. Signature of Grants/Agreemengs Officer

23. Nam ite [

T7Ee. L. [l Al

24, Date Signed

Z5. pame of Officer

BEVERLY HARNESS

27. Date Signed

69/04/2009

v 2’/23;/0?
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NOT SPECIFIED /OTHER

' REFERENCE NO, OF DOCUMENT BEING CONTINUED PAGE  OF
CONTINUATION SHEET DE~SC0001663 e TH s L i i 2
:NAME OF OFFEROR OR CONTRACTOR . - - S e
MILPITAS, CITY OF - ! o : ] L
CITEMNOE L ... SUPRLIESISERVICES B, e e fOUANTITYIURIT] . UNITPRICE. | AMOUNT

w (B) e ey L (E) (F)
DUNS Number: 038142642 T ‘ o

TAS::89 0331::TAS Recovery

EECBG for Milpitas, CA

ASAP: Yes Extent Competed: NOT AVAIL FOR COMP
Delivery Location Code: 00522

Dak Ridge Office

U.8. bepartment of Enexgy

0Oak Ridge Gffice

230 Warehouse Road

Dak Ridge TN 378390

Payment:

OR for Oak Ridge/0STI

U.8. Department of Energy

Oak Ridge Office

Oak Ridge Financial Service Center

P.O. Box 6017

Oak Ridge TN 37831
Find: 05796 Appr Year: 2009 Allottee: 30 Report
Entity: 471892 Object Class: 41000 Program:
1005115 Project:. 2004350 WEO: 0000000 Local Use: .
0000000 TAS Agency: §9 TAS Account: 0331

N ) ~ Jufly 2004
WOT - SPECIFIED fOTHER
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SPECIAL TERMS AND CONDITIONS FOR THE ENERGY EFFICIENCY AND CONSERVATION

BLOCK GRANT PROGRAM —FORMULA GRANTS - JULY.2009

.Table of Confents

RESOLUTION OF CONFLICTING CONDITIONS ..o seooeooeeooeeeeeoeoeee oo 1

1.
2. AWARD AGREEMENT TERMS AND CONDITIORS ..ovoorerooroeeecossseeeesrseseresseressssessoesseeseossessreessssmren 1
3. AWARD PROJECT PERIOD AND BUDGET PERIODS.... TSSO |
4. STAGED DISBURSEMENT OF FUNDS covvooroooeooceetsersesseseereeseesoessremessoessessosssossasesessesesssssseiassonsossrereee |
5. PAYMENT PROCEDURES - ADVANCES THROUGH THE AUTOMATED STANDARD |
APPLICATION FOR PAYMENTS (ASAP) SYSTEM... 2
INCREMENTAL FUNDING AND MAXIMUM OBLIGATION - COEXTENSIVE BUDGET PERIOD
AND PROTECT PERIOD...oooececeoeeceeereresseresesesseresesmeemeee oo essssesessecesssessasesee mmsreees evoeseoesraososeeresceros
7. COST SHARING FFRDC'S NOT INVOLYED oooveoseseerevenesesssesresssseessessseesssne O
8. REBUDGETING AND RECOVERY OF INDIRECT COSTS
9. CEILING ON ADMINISTRATIVE COSTS woovooeeerescoeereeessesaressssesesessesssostoreseeesessereesseeesesecssesrsrmsesoece
10, LIMITATIONS ON USE OF FUNDS oooooreoocoeeeoreeesseseesssessoeomsesseesaeresseomcrsomsesseesesesesessseemosemmessss oo
11. PRE-AWARD COSTS..
12, USE OF PROGRAM INGOME - ADDITION .oovre eremee e eear oot et e e reeee
13.  STATEMENT OF FEDERAL STEWARDSHIP .vcevensnrvcns oo ees et
14, SHE vrsrrs ............................................................................
15, REPORTING REQUIREMENTS --vecovocoeevereesemssssssessssroreseemssbnssossssossssens oeeserssssosseesssesssssesssssensins 3
16, PUBLICATIONS... ' ceeerereeesrresaremoesereesessessssseeeresnresssecnesoians 3
17. FEDERAL, STATE, AND MUNICIPAL REQUIREMENTS.... 5
18. INTELLECTUAL PROPERTY PROVISIONS AND CONTACT INFORMATION T -
19, LOBBYING RESTRICTIONS 1evrovcverseeessorssseossssosossoressssssmosssmontioineinsesioreseesiorssiossommeesie oesessonsenressemeeses oo 6
20.  NOTICE REGARDING THE PURCHASE OF AMERICAN- MADE BQUIPIVDENT AND PRODUCTS -
. -SENSEOF CONGRESS.., i PSRN S
21. . INSOLVENCY, BANKRUPTCY OR RECEIVERSEIP.. oo 6
22.  NATIONAL ENVIRONMENTAL POLICY ACT (NEPA) REQUIREMENTS oo R §
23,  DECONTAMINATION AND/OR DECOMMISSIONING (D&I) COSTSumrosmmmmereerrrereressosesmmesereereeon 7
24. SPECIAL PROVISIONS RELATING TO WORK: FUNDED: UNDER AMBRICAN RECOVERY AND
REINVESTMENT ACT OF 2009 (MAY 2009)... N
25, REPORTING AND REGISTRATION REQUIREMENTS UNDER SECTION 1512 OF THE
RECOVERY ACT (MAY 2000) eoeocoreverrvrosesossssesorsesgmesssstrtersoresymsssessssseaosreesegseseeeseseeeesseessssssssoneerees 11
26.  REQUIRED USE OF AMERICAN IRON, STEEL, AND MANUFACTURED GOODS -~ SECTION
1605 OF THE AMERICAN RECOVERY AND REINVESTMENT ACT OF 2009 (MAY 2009) ... 11
27.  RBQUIRED USE OF AMERICAN IRON, STEEL, AND MANUFACTURED GOODS (COVERED
UNDER INTERNATIONAL AGREEMENTS)--SECTION 1605 OF THE AMERICAN RECOVERY
AND REINVESTMENT ACT OF 2009 (MAY 20089) ... W13
28. WAGE RATE REQUIREMENTS UNDER SECTION 1606 OF THE RECOVERY ACT (MAY 2009)16
29. RBCOVERY ACT TRANSACTIONS LISTED IN SCHEDULE OF EXPENDITURES OF FEDBRAL
AWARDS AND RECIPIENT RESPONSIBILITIES FOR INFORMING SUBRECIPIENTS (MAY
2009).... 17
30.  DAVIS BACON ACT REQUIREMENTS (MAY 2009)-..oroooooooeoeosseesorsssooseeeenee 17
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+ -SPECIAL TERMS AND CONDITIONS FOR THE ENERGY EFFICIENCY AND
CONSERVATION BLOCK GRANT PROGRAM - FORMULA GRANTS - JULY 2009
1.  RESOLUTION OF CONFLICTING CONDITIONS

Any apparent inconsistency between Federal statutes and regulations and the terms and conditions
centamed in this award must be referred to the DOE Award -Administrator for guidance.

2.  AWARD AGREEMENT TERMS AND CONDITIONS
This award/agreement congists of the Grant and Codperative Agreement cover page, plus the following:

a. Special terms and conditions.

b,  Attachments:
Attachment No. Title

i Intellectual Property Provisions
2 Project Activity Worksheet(s) *
3 Federal Assistance Reporting Checkdist
4 Budget Pages
5 Davis-Bacon Act Wage Determination(s); if apphcable
6 SpemaI Reqwrements if applzcable

¢. Applicable program’ regtﬂatxons “Title V Sﬁbtiﬂ& Elof the Energy Independence Secunf:y Act (EISA)
of 2007, Pubhc Law 110 140

d. DOE Asgistance Regulatmns 10 CFR Paxt 600 at http //ecfr gpoaccess: gov and if the award is for
research and to a university or non-profit, the Résearch Terms & Conditions and the DOE Agency
Specific Reqm:ements at hﬁp /!www nsf gev/bfafd;as/pehcy/rtc/mdex isp.

e Appiwaﬂonfpreposal as approved by DOE

T The iject and Budget Permds for thxs : ard i$ szzsf2009 tbmug,h 8!27/2012 ;

T

L '4‘,‘ 'STAGED DISBURSEMENT OF FI’JNDS‘

"' in IF JiMRI(ED THIS TERMIS APPLICABLE "

" The total finding alocation for this award is shovn in'Bib'ek 13 ‘of the Assistancé Agidement Cover Page.
However, funds will be released according to a staged disbursement schedule. All funds oust be expended
within 36 months of the eﬁ‘ectwe date of the award.

[X [For Energy Eﬂieieney Conservation Strategy (EBCS) Only awards, funds in the amount of
$113,248.00 are released to the Recipient to begin work on the EECS. The approved activities are listed in
Attachment 2, Project Activity Worksheets. The remaining funds will be refeased for disbursement upon
DOE approval of the EECS and amendment of the award to include the authorized iject Activity
Worksheets.

[ 1 Fundsin the amount of $[  Jare released to the Recipient to begin work on the activities lHsted in .

" i_\Tot Speciﬁed/()ﬁler
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Attachment 2, Project Activity Worksheets. The remaining funds will be released for disbursement upon
DOE approvai of additional activities and amendment of the award fo mclude the authorized Project
Activity Worksheets. : v

[ 1 Funds inthe amountof ${ ] are released fo the Recipient to begin work on administrative duties
pending resohution of problematic issues such as eligibility, technical issues, NEPA, historic preservation,
budpetary iterns, or similar issues. The remaining funds will be released upon successful resolution of
these issues and amendment of the award.

PAYI\IENT PROCEDURES ADVANCES THRDUGH 'I‘I{E AUTOMATEI) STANDARD
APPLICATION FOR PAYE\C[ENTS (ASAD) SYSTEM T

Ny AIF MRKE,D THIS TEM DOES NOT APPLI’ SEE AITAC’HMENT 6

a. Method of Payment Payment will be madc by advances through the Department of Treasury's ASAP
systern. ‘ .

b. Requesting Advances. Requests fof advances must beé mads ‘through the ASAP systein. You may
submit requests as frequently as required to meet your peeds to disburse funds for the Federal share of
project costs. If feasible, you should time each request so that yol receive payment on the same day
that you disburse funds for direct project costs and the proportionate share of any allowable indirect
costs. If same-day transfers are not feasible, advince payments must be s close as is administratively
feasible to actual disbursements.

¢. Adjusting payment requests for available cash. You must disburse afy funds that are available from
repayioents to and inferest earned on a revolving fund, program income, rebates, refinds, contract
settlements, andit recoveries; credits; discounts, dnd interest éarned on any of those fimds before
requestmg addmonal cash paymems from DOE/NNSA :

d. Payments: Ali payments are made by electrcmc fu:ads fransfer to the bank account idenuﬁed on the
ASAP Bank Information Form that you filed with the U.S. Department of Treasury.

1 6. INCREMENTAL FUNDING AND MAXIM’UM OBLIGATION COEXTENSIVE BUDGET
- P’ERIOD AN]) I’ROJ'ECT PERIOD

This award is funded on an incremental basts, The maxirum obligation of the DOB/NNSA. is imited to
the amount-shown onthé Agreement Face Page. “You are not obligated to continue performance of the
project beyond the total amount obligated and your pro rata share of the project costs, if cost sharing is
required. Additional funding is contingent upon the availability of appropriated funds and substantial
progress towards meeting the objectives of the award,

7.. COST SHARING FFRDC'S NOT INVOLVED

Avpplicable only if cost sharing is included in the award.

a. Total Estimated Project Cost is the sum of the Government share and Recipient share of the estimated
project costs. The Recipient's cost share must come from non-Federal sources unless otherwise
allowed by law. By accepting federal funds under this award, you agree that you are Hable for your
percentage share of total allowable project costs, on 2 budget period basis, even if the project is
terminated early or is not funded fo #s completion. This cost is shared as follows:

Not Specified/Other
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Budget

Budget Goverement Share Recipient Share Total Estimated Cost

Period | Period Start $/% $/%
| No. o ‘ .
Total Project

b. If you discover that you may be unable to provide cost sharing of at least the amount identified in
paragraph a of this article, you should immediatély provide written notification to the DOE Award
Administrator indicating whether you will continue or phase out the project. If you plan to continue
the project, the notification must describe how replacement cost sharing will be secured.

c. You must maintain records of all project costs that you claim as cost shering, including in-kind costs,
as well as records of costs 10 -be paid by DOE/NNSA. Such records are subject to andit.

d. Failure to provide the cost sharing required by this Amde may resalt in the subsequent recovery by
. DOE/NNSA of some or all the funds provided under the award.

8. REBUDGETING AND RECOVERY QF INDIRECT COSTS

T HE APPLICABLE CLAUSE IIS' MARKED BELOW.

[1

oy

REBUDGETING AND RECOVERY OF INDIRECT COSTS REEMBURSABLE INDIRECT

&,

-COSTS AND FRINGE BENEFITS o e

, Ifactual allowable ﬁdxfect costs and fringe benéﬁts are léés thzm ﬁmsé budgeted and fanded

under the award, you may use the difference to pay additional alowable direct costs during the
project period. If at the completion of the award the Government's share of total allowable costs

. {ie., direct, indirect, fnnge benefits), is less than the total costs reunbursei you must refiund the
' dlfference ,

. Recipients are expected to manage their indirect costs and fringe benefits, DOE will not amend

an award soiely to provide additional funds for changes in‘indirect costs and fringe benefits.
DOE recognizes that the mability to obtain full reimbursement for indirect costs and fringe
benefits means the recipient must absorb the underrecovery.iSuch underrecovery. may. be
allocated as part of the orgamzatmn s reqmred cost sharmg

REBUDGE’L_‘ING AND RECOVERY OF H\IDIRECT COSTS REII\{BURSABLE ENDIRECT

COSTS

&

If aciual aliowab}e mdxrect costs are less than those budgeted and ﬁmded tmder the award, you
may use the difference to pay additional allowable direct costs during the project period. Ifat
the completion of the award the (overnment’s share of total allowablecosts (i.e.; direct and
indirect), is tess than the total costs rermbursed you must reﬁmd thc dlfference
Recipients are expected to manage thel: mdlrect costs DOE wﬁl not amend an award selely to
provide additional funds for changes in indireet cost rates.. DOE recognizes thiat the inability to
obtain full reimbursement for indirect costs means the recipient.must absorb the undcrrecovery.
Such underrecovery may be allocated as part of the orgamzauon s reqmred cost: sharmg

The budget for this award mciudes indirect costs but does not mclude frmge beneﬁts
Therefore, fringe benefit costs shall not be charged to nor shall reimbursernent be requested for
this project nor shal the fringe benefit costs for this project be allocated to any other federally
sponsored project. In addition, fringe benefit costs shall not be counted as cost share unless

' Not Specified/Other
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approved by the Confracting Officer.

[X] REBUDGETING AND RECOVERY OF INDIRECT COSTS - INDIRECT: COSTS AND FRINGE

BENEFITS ARE NOT REIMBURSABLE

The budget for ThJS award does not include mdxrcct cns’rs or frmge beneﬂts Therefore ihesc
expenses shall net be charged 0 nor reunbursement requested for this progec‘c By shaIl the ﬁmge and
indirect, costs from this project be a]located to, any other federaﬂy sponsored project, }Zn addition,
mdzrect costs or fringe benefits shall not be counted as cost share unless approved by the Contracting
Officer.

CEILING ON ADMINISTRATIVE COSTS

Rwlpxents may not use more than 10 percent.of amoumits provided under this prograr, or 75,600,

.. whichever is greater (EISA Se:c 545(b)(3)(A), for admuust:ranve expenses, excludmg the:costs of
_ meeting the reportmg reqmremaﬂts under Title V, Subtitle E of BISA, These costs. should be captured
and summanzed for each acnvatmg under the Pro_;ected Costs Wzthm Budget Admmlstratxon

Recnp:ents are exp&cfﬁd to mana,,e thcxr admmlstrative costs DOE will not amend an award solely to
provide additional funds for changes in ad:mmstrauve costs.. The Reclplent shall not be reimbursed on
this project for any final administrative costs that are in excess of the designated 10 percent
administrative cost ceiling, . In addition, the Recipient shall neither count:costs in excess of the

:aé.mm.as{rauve cost cetimg 28 cost share, nor aliocate such costs 1o other federaﬂy sponsored projects,
.. tmiess approved by ! the Contractmg Officer.

LIMITATIONS ON USE OF FUNDS

Recipients may pot use more than 20 percent or $250,000, whichevex: is greater (BISA Sec

545 (b)(S)(B), for the establishment of revolving loan ftmds

;.. _..Recxplants may not use more than 20 peraent or .$250 OOO wblchever is g,reater (EISA Sec
545(0)(3XCY, for subgrants to nongovernmental organizations for the purpose of assisting in the

implementation of the energy efficiency and conservation strategy of the eligible unit of Jocal
government.

PRE-AWARD COSTS

- THIS TERM IS INAPPLI bABLE UNLESS COMPLETED BELOW.

You are entitled to reimbursement for costs incurred on or after {MdnthDQyYear],' as authorized by the pre-
award costs Jetter dated [Date of Approval Letter], if such costs are allowable in accordance with the -

applicable Federal cost principles referenced in 10 CFR Part 600..

12.

USE OF PROGRAM INCOME - ADDITION

If you eamn program income during the preject period as a result of this award, you may add the prog:ram
income to the funds committed to the award and use it to further eligible project objectives,

13.

STATEMENT OF FEDERAL STEWARDSHIP

DOE/MNNS A will exercise normel Federal stewardship in overseeing the project activities performed under
this award. Stewardship activities include, but are not limited to, conducting site visits; zreviewing
performance and financial reports; providing technical assistance and/or temperary intervention i unusual
circimstanices to comrect deficiencies which develop during the project; asswing compliance with terms and
conditions; and reviewing technical performance after project completion to ensure that the award
objectives have been accomplished.

Not Specified/Other
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SYTE VISITS

DOE's authorized representatives have the right to make site visits at reasonable times to review project
accomphshmeuts ind management conirol systernd and to provide technical assistance, if required. You
must provide, and inust require your subavardees to provide, reasonablé access o facilities, office space,
resotirces, and assistance for the safefy and tonvenience of the governmment representatives in the
performame of their duties. Al site visits and evaluations must be performed in a manner that does not
unduly interfere with or delay the work.

15,

i6.’

REPORTING REQUIREMENTS

Reguirements. The reporting requirements for this award are identified on the Federal Assistance
Reporting Checklist, DOE F 4600.2, attached to this award. Failure to comply with thefe reporting
requirements s considered a material noncompliance with the terms of the award. Noncompliance
may result in withholding of fiure payments, suspension, or termination of the current award, and
withholding of futwre awards. A willful failore to perforrn, a history of failure to perform, or

- unsatisfactory performance of this and/or other financial assistance awards may alsoresultina

debarment actmn to preclude fiture awards by Federal agenc;es

Dissemination of scientific/téchnical reports Scientific/technical teports submitted vnder this award

" will bé disseminated on the Internet via the DOE Infozmatmn Bridge (orwar ost. gcv/bndge), unless the

report contains patentable material, protected date; or SBIR/STTR data. Citations for journal articles

produced under the award will appear on the DOE Energy Citations Database’ "
(www.ostl g av/enargycitauogg)
Restrictions. Reports submitted to the DOE Information Bndge piist not Gontain any Protecied

Personal Identifiable Information (PII), limited rights data (proprietary data), classified information,
mformatmn subject to export control class;ﬁcanon, or o’shcr mfarmatmn not subject to release

PUBLICATIONS G

You are encouraged to publish or othermse make publicly avaﬂable ihe results of the work eonducted
under the award.

An acknowledgment of Federal support and  disclainaér mﬁsf'éppéai" i the publicatiofi, 6f any

matenal, whether capynghted or not, based o or deveioped under th:s prOJ ect as follows

i:""Acknowledgment "TI'HS ma:enai is basad apon work supported by the Deparmient of Energy under

Award Number [Enter the awdrd muimber].?. <

Disclaimer: “This report was prepared as 40 abcount of work sp'bhs’d'réd'by:'éxi agéncy of the United
States Government, Neither the United States Governinent nor any agency thereof, nor any of their

SRR empioyees mpakes any Warranty, express of implied; or assumies any legal liability or responmbxiity for

the accuiracy, completenéss, or uséfilluess of any information, apparatus, product, o process disclosed,
or represents that its use would not infringe privately owned rights. Reference herein fo any specific
comimercial product, process, or servicé by frade’name; tradermark, manufacturer, or otherwise dées not
necessarily constitute or imply its endorsement, recommendation, or favoring by the United States

'Government or auy agency thersof. The views and opinions of duthors exprebsed heréin dé not

L necessanly state or raﬂect those of the Umted States Govemment or any agcncy thereof L

17

5"F‘EDE‘;RA!JLL STATE ANI} MUNIC}I’AL REQUIREMEN

You must obtam any requzred penmfs and comply w;th apphcable federaI state; and mumcmai laws codes,
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and regulations for work performed under this award. -

8. .

a.

INTELLECTUAL PROPERTY PROVISIONS AND CONTACT: INFORMATTON o

The mte{lectual property prews;ons apphcab e to this award are prewded asan attachmcnt to this
award or are referenced on the Agreement Face Page. A list of all infellectual pmpeﬂy provisions may
be found at hatpu//www.go.doe.sovifinancial assistance awards. hm;

Questwns regardmg intellectaal prope:ty matters should be referred 10 the DOE Award Administrator
and the Patent Counsel des1gnaied as the service prowcier for the DOE ofﬁce that issned the award.
The IP Service Providers List is found at R

httpy/fwww.ge doe.govidocuments/intellectnal Pro €] IP Semce Prov1ders far Acquisition.pdf

- EGBBYING RESTRICTIONS

‘ . By acoeptmg funds under thxs award, you agree that none oi‘ the ﬁmds obligated on the-award shaﬂ be

expended, directly: or indirectly, to jnfluence congressional action on apy legislation or appropriation
malters pending before Congress, other than to communicate to Members of Congress as descnbed m 18
U.5,C. 19135, This restriction is in addltlon to those prescrxbed elsewhere in statute and regulatmﬂ

20.

NOTICE REGARI)ING TI-iE PURCHASE OF AMERICAN»MADE EQUIPMENT A.ND
PRODUCTS — SENSE OF CONGRESS

-It is the sense of the Congress that, fo the greatest extent practicable, all eqmpment and produets purchased
w1th funds made avallable under this award should be Amerwanwmade

21

22,

; E\ESOLVENCY BANI{I{U?TCY OR RECEIVIJRSHIP

Yon shafl nnmedlately noﬁfy the DOE ef the occurrence of any of the folicowmg events (x) YOU OT your
parent's filing of a volumtaty case seeking liquidation or reorganization under the Bankruptey Act; (i)
your consent to the nstitution of an involuntary case under the Bankruptey Act against you or your
parent; (i) the filing of any sineilar proceeding for or agaifist you or your parent, or its consent to, the

“dissolution, winding-up or readjustment of your debts, appointment of a receiver, conservator, trustee,

or other officer with similar powers over you, under any other applicable state or federal law; or (w)
your msoivene'y due to your inability to pay your debts gena ally as they become due

Such notzﬁcauon shall be in writing and shall; (i) spec;ﬁcelly set out the detalls of the ocourence of
an, event referenced in paragraph a; (i) provide the facts surrounding that event; and (jii) provide the
hmpact such event will have on the project being funded by thzs awaxd

Upon the occwrrence of any of the four evenfs descnbed in the first parag{aph DOE reserves the right
to conduct a review of your award fo determine your compliance with the required elements of the
award (including such items as cost share, progress towards technical project objectives, and
submission of required reports). If the DOE review determines that there are significant deficiencies or
concerns with your performance under the award, DOE reserves the right to impose additional
reguirements, ¢ needed, including (i) change your payment method; or (i) instituie payment controls.

Failure of the Recipient to comply with this provision may be considered a material noncompliance of
this financial assistance award by the Contracting Officer.

NATIONAL ENVIRONMENTAL POLICY ACT (NEPA) REQUIREMENTS

You are restricted from taking any action using Federal funds, which would have an adverse effect on the
environment or limit the choice of reasonable alternatives prior to DOE/NNSA. providing either 2 NEPA
clearance or & final NEPA decision regarding this project. Prohibited actions include: Activities other than
development of the Energy Bfficiency and Conservation Strategy (EECS). This restriction does not
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preclude you from: Development of the EECS.

If you move forward with activities that are not authorized for federal fimding by the DOE Contracting
Officer in advance of the final NEPA decision, you are doing so at risk of not receiving federal funding and

* such costs ray not be recognized as allowable cost share.

23.

24.

I this award includes construction activities, you must submit an environmental evaluation
report/evaluation notification form addressing NEPA issues prior to DOE/NNSA inijtiating the NEPA.
Process.

DECONTAMINATION AND/OR DECOMMISSIONING (D&D) COSTS

Notwithstanding any other provisions of this Agreement, the Government shall not be responsible for or
have any obligation to the recipjent for {i) Decontamination and/or Decommissioning {D&D) of any of the
recipient's facilities, or (ji} any costs which may be incwred by the recipient in connection with the D&D of
any of its facilities due to the performance of the work under this Agreement, whether said work was
performed prior to or subsequent to the effective date of this Agreement.

SPECIAL PROVISIONS RELATING TO WORK FUNDED UNDER AMERICAN
RECOVERY AND REINVESTWNT ACT OF 2009 (MAY 2009)

Preamble

The American Recovery and Reinvestment Act of 2009, Pub. L. 111-5, (Recovery Act) was epacted to
preserve and create jobs and promote economic recovery, assist those most impacted by the recession,
provide investments needed to increase economic efficiency by spurring technological advances in science
and health, invest in transportation; environmental protection, and other infrastructore that will provide
fong-term economic benefits, stabilize State and local governiment budgets, in order to minimize and aveoid
reductions in essential services and counterproducﬂve State and lota! tax increases. Rec:paents shall use
grant funds in a manner that max;mxzes job creation and economic benefit. .

The Rec;plent shail coxnply with all terms and conditions in the Recovery Act reiatmg geaeraﬂy to

© BOVErnance, accountabﬂity, transpar&ncy, data collection and résources as specﬁied n Act ztself and as

; discussed. ’oelow

Rec:pients shou!d begin pfannmg achvztms for the]r ﬁrst txer subrecxplents mciudmg obtammg 2 DUNS

- munber (oz updatmg the ex1stmg DUNS record) and reglstermg w;th the Central Conu'actor Regxstrat:on
i (CCRY- ‘ R -

Be advised that Recovery Act ﬁlnds can Be used in conjunctien wit:h other funding as necessary {o complete

v« projects, but tracking and reporting must be separate to meét the reporting requirements of the Recovery
-+ Act and related guidance. For prejects funded by sources other than the Recovery Act, Contractors must

keep separate reccrds for Recovery Act ﬁmds ami m ensure ﬂmse records comply wzth the: requuemenis of

| A-‘-.‘the Act

o The Govement has not ﬁzlly developed the unplementmg mstxuctmns of the Reccvery Act, particuiarly

concerning specific procedural requirements for the new reporting requirements. The Recipient will be

. provided these details as they become available. . The Recipient must comply with all requireinents of the

Act. If the recipient believes there is any inconsistency between ARRA requirements and civrent award
terms and congiitiorls, the issues will be referred to the Contracting Officer for reconciliation.

M

: . For purposes of thxs clause, Covered Flmds means ﬂmds sxpended or obhgated from appropriatxons under
.~ the American Recovery and Reinvestment Act of 2009, Pub: L. 111-5.° Covered Fiinds will have special

accounting codes-and will be identified as Recovery Act fimds in the grant, cooperative _agreeinent- or TIA
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'and/or medif cation usmg Recovery Act funds Cuvered Funds must be reimbursed by September 30,

20155

Non-Federsl employer means any employer with re,spect o covered funds —the conixactar, subcontractor,
grantee, or recipient; as the case may be, if the confractor, subcontractor, graniee, or recipient is an
emplover; and any professional membership organization, certification of other professional body, any
agent or licerisee of the Federal governiment, or any person acting directly or indirectly in the interest of an

. employer receiving covered fimds; or with respect to covered funds received by a State-or Jocal
governmient, the State or local government receiving the funds and any contractor or subcontractor
receiving the funds and any contractor or subcontractor of the State or Jocal govenunent -and does not
mean any department, agency, or other entity of the federal government.

Recipient means any entifty that receives Recovery Act ﬁmds directly from the Federal govermment

(including Recovery Act funds received through grant, loan, or contract) other than an individual and
includes a State that receives Recovery Act Funds,

Special Provisions

A. Flow Down Requirement

Reclplenis must mclude these special terms and conditions in any subaward

B. Searezataon of Costs

- Reciplents must segregate the obligations and expendifures related to funding under the Recovery Act. -
-~ Finangial and accounting systerns should be revised as necessary to segregate,.track and maintain these
.- funds apart and separate from other revenue streams. No part of the funds from the Recovery Act shall
. = be.commingled with any other funds or used for a purpose -other than that of malcmg payments for
- costs allowable for Recovery Aot prOJects

lr.hProhlbmtmon Useof Funds o

None of the ﬁmds provxded under thzs ageement derived from the Amencan RBCQV&I‘}? and
Relnvestment Act of 2009, Pab, L. 111-5, may beused by any State.or local government, or any
private entify, for a.ny casino or other gamblmg estabhshment, aquanum 200, golf COUISe, Or

b .-swmmgpooi o

C. Acdessto Reccrés

Wath respect to each fmancaal assistance agreement awarded utihzmg ai Ieast some of the fonds

appropriated or otherwise made available by the American Recovery and Reinvestment Act of 2009,
- Pub. L. 111-5, any representative of an appropriate inspector general appointed under section 3 or 8G
G of the Inspector Gencrai Act of 1988 (S U, S C App ) or of the Comptroller Gﬁneral is authorized ~

: (1) to examma any records of the contractox or grantee any of its subcontrax:mrs or subgrantees or
any State or local agency administering such contract that pertam to and involve transactions
- relation to, the subcontract, subcontract, grant or subgrant and - o
(2) o, mtervmw any off Seer or employee of the camractor grantee subgrantee or agency regarding
such fransactions.

D Eublzcaﬁo
An appiicatlon may cont;in'technicai data and other data, mciud.ing trade secréts and/or privileged or

confidential information, which the applicant does not want disclosed to the public or used by the
Government for any purpose other thap the application: To-protect such datd, the applicant should
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specifically identify each page including each line or paragraph thereof containing the data to be
protected and mark the cover sheet of the application with the following Notice as well as referring to
the Noﬂce on each page to which the Notlce apphes

Notme of Res‘mctmn on Disclosure and e of Data

The data contained in pages ~- of this application have been submtted in confidence and contain
trade secrets or proprietary information, and such data shall be used or disclosed only for evaluation
purposes, provided that if this applicant receives an award as a result of or in connection with the
submission of this application, DOE shall have the right to use or disclose the data here o the extent
provided in the award. This restriction does not limit the Government’s right to use or disclose data
obtained without restriction from any source, including the applicant. '
Information about this agreement WIH be pubhshed on the mtemet and linked to tha webgite
www.recovery.gov , maintained by the Accountability and Transparency Board. The Board may
exclude posting vontractual or other information on the website on a case-by-case basis when
necessary to protect national security or to protect information that is not subject to disclosure under
sections 552 and 552z of title 5, United States Code.

Protecting State and Local Government and Contractor Whistleblowers

The requirements of Section 1553 of the Act are summarized below. They inclade, but are not limited
to: S o ,

Prohibition on Reprisals: - An employee of any non-Federal employer receiving covered funds under
the American Recovery and Reinvestment Act of 2009, Pub. L. 111-5ymay not be discharged,
demoted, or otherwise discriminated against as a reprisal for disclosing; including a disclosure made in
the ordinary course of an employee’s duties, to the Accountability and Transparency Bosrd, an
inspector general, the Comptroller General, a member of Congress, a State or Federal regulatory or law
enforcement agency, a person with supervmory authority over the employee (or other person working
for the employer who has the authority to investigate, discover or terminate mistonduct, a court or
grant jury, the head of a Federal agency, or their represen’cat:ves mfomahon that the empioyee
believes is evidence oft :
4 = pross management of an agency contraot or gra.nt relatmg to ccvered fzmds
« & gross waste of covered finds - ' .
= asubstantial and specific danger to pu‘ohc heaith or safety relateé to the. unpiementauou or use of
covered funds;
= an abuse of authority related to the implementation or use of covered funds; or - ,
»  as violation of law, rule, or regulation related to an agency contract (including the competition for
or negotzatmn ofa contract} or grant awarded or, issued relaxmg to covered funds

Agency Acﬁon Not Jater than 30 days aﬁer receiving an mspector general report of an allece,d

. reprisal, the head of the agency shall determine whether there is sufficient basis to conclude that the
non-Federal employer has subjected the emi)loyee to a prohibited reprisal. The agency shall either
issue an order denying relief in whole or in part or shail take one or more of the followmg actions:

«  Order the employer to take affirmative action to abate the reprisal.

+  Order the employer to reinstate the person to the position that the person held before the reprisal,
together with compensation including back pay, compensatory damages, employment bepefits,
and other terms and conditions of employment that would apply to the person in that position if
the reprisal had not been taken. '

+  Order the employer to pay the employee an amount equal to the aggregate amount of ali costs and
expenses (including attorneys” fees and expert witnesses’ fees) that were reasonably incwrred by
the employee for or in connection with, bringing the complaint regarding the reprisal, as
determined by the head of & court of competent jurisdiction.

Nonenforceablity of Certain Provisions Waiving Rights and remedies or Requiring Arbitration:

Mot Specified/Other
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. Except as provided in a collective bargaining dgreement, the rights and remedies provided fo aggrieved
e employees, by thils section may not be waived by any-agreement, policy, form, 'or tondition of

- employment, including any. predispute arbitration agreement.- No- predispute arbitration agreement

- shail be vahd or enforceable 1f i requires arbm ataon ofa dlspute ansmg out: of ’chls sectlon

Requiremens to Post Nottce of Rxghts and Remadxes Any employer recemng covered ﬁmds under the
American Recovery and Reinvestment Act of 2009, Pub. L. 111-5, shall post nofice of the rights and
remedies as required theredr. (Refer to section'1553 of the American Recovery and Reinvestment Act
of 2000, Pub. L. 111-5, www.Recovery.gov, for specific requirernents of this section and prescribed
language for the notices )

chuest for Re:mbursement

Reserved

False Claims Act.

Recipient and sub-recipients shall promptly refer to the DOE or other appropriate Inspector General
any credible evidence that a principal, employee, agent, contractor, sub-grantee, subcontractor or other
person has subrmitted a false claim uwnder the False Claims Act or has committed a criminal or civil
violation of laws pertaining to fraud, confhct or mtcrest bnbery, gratmty or sm'nlar misconduct
involving those finds. . I : x A .

Informatmn in sum:ortmtr of Recoverv Act Renoz“tmg

Rempient may be reqmred tca submxt backzkp documentatmn fox: expend:tures of f:mds under the

+ . Recovery Act including such iterns as tinecards and invoices.- Recipient shaii provide cop:es of

: Avaxlabmw of Funés : “ L EIEEEE RS SRR

backup documentation at the request of the Contracting Officer or designee. -

Funds appropmated under the Recovery Act and obhgated to t?ms award are awulable fcz:

reunbm'sement of costs unt:d September 30 2015.

. Certification by Governor - Not Jater than Aprﬁ .3 2009 far ﬁmds prév.iclle:-d to any State or agency

< . thereof by the Amierican Reinvestment and, Recovery Act:0f 2009, Pub. L: 111-5; the Govemnor of the

3 concum:nt resolutmn, shaII be sufﬁczent o prov:de ﬁmdmg to such State

- Ceriiﬂcanons

State shall certify that: 1) the stafe will request and vse. ﬁmds prov;ded by 'the Act, and 2} the funds will
be used 0 create jobs and pr@mote fsconoxzuc gmwth i

Aoceptance by State Leg1slature - If ftmds prov;ded 10 any. State in any dmsxon of the Act are not

accepted for use by the Governor, then acceptance by the State legislature, by means of tbe adoption of

-D:sinbuuon Aﬁcr adoptmn of a Stats iaglsiatrxe 3 mncun-ent resolutmn, fuudmg to the State will be
For d;smbutmn to Jocal govarnments ‘comneils of govermnent p{zbhc entmcs and pnbl1c~prwate
: .\entmes w1th1n the Stata e;ther by formula or at: ﬁw.Staie s dlScretmn o

-

With respect to funds made avaﬂab!e to State or ]0ca1 govemmcnfs for mfrasfructure mvestments
* . under the' American Recovery and Reinvestment Act of 2009; Pub. L. 111-5, the Governor, mayor, or
other chief executive, as appropriate, certified by acceptange of this award thatthe infrastructure

© . Not Specified/Other
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26.
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inivestment bas received the full review and vetting required by law and that the chief executive accepts
responsibility that the infrasiructure investment is an-appropriate use of taxpayer-dollars. - Recipient

- shall provide an additional certification that includes a description of the investment, the estimated

total cost, and the amount of covered funds to be used for posting on the Internst. A State or local
agency may not receive infrastructure investment ﬁmdmg from funds made available by the Act unless
this cert1ﬁcat1on is made and posted

-REPORTE\IG AND. REGISTRATION REQU]REMENTS UNDER SECTION 1512 OF THE

RECOVERY ACT (MAY 2009)

This award requires the recipient to complete projects or activities which are funded under the
American Recovery and Reinvestment Act of 2008 (Recovery Act) and 1o report on use of Recovery
Act funds provided through this award. Information from these reports will be made available to the
public.

The reports are due no later than ten calendar days after each calendar quarter in which the recipient
recetves the assistance award funded in whole or in part by the Recovery Act.

Recipients and their first-tier recipients must maintain current registrations in the Ceniral Contractor

‘Registration (bttp:/fwww.cer.gov) at all times during which they have active federal awards fimded

with Recovery Act funds: A Dun and Bradstreet Data Universal Numbering System (DUNS) Number
(http:/fwww.dob.com) is one of the requirements for registration in the Central Coniractor
Registration.

The recipient shall repozt the information described in section 1512(c) of the Recovery Act using the
reporting instructions and data elements that will be provided online at

~httpe/fererw FederalReporting gov and ensure that aqy infermation that is pre—ﬁiled is aorrectc:d or

updated as needed.:

REQUIRED USE OF AMERICAN IRON, STEEL, AND MANUFACTURED GOOBS —
SECTION 1603 OF 'I’HE Al\'IERICAN RECOVERY AN]) REINVESTMEN’I‘ ACT OF 2009

(MAY 2009)

This award term is applicable fo any Recovery Act funds for eonstructiemlteration, maintenance,

or repair of a public building or. public work and the total profect value Is estimated less than

$7.443,008. This award term also am}l:es te ali subgrants and centracfs

4.

‘.‘-v P

Deﬁnmons As useci in thas award term and condmon-—

(1) Manufacmred goeci mieans a good brought to the congtricction site for mcorporatmn into the
" building or work that bas beep—— :
(@) Processed into a specific form and shape; or ‘
{(ii} Combined with other raw material to create a material that has d1fferent pr()pertles than the
propertms of the individual raw materials.

{2) Public building and public work means a pubhc building of, and a public work of, a governmental
entity (the United States; the District of Columbia; commonwealths, territories, and minor
ouflying islands of the United States; State amd jocal gévernments; and mubti-State, regional, or
interstate entities which-have governmental functions). These buildings'and works may include,
without limitation, bridges, dams, plants, highways, parkways, streets, subways, tunnels, sewers,
majns, power Hines, pumping stations, heavy generators, railways, airports, terminals, docks, piers,
wharves, ways, lighthouses, buoys, jetties, breakwaters, Jevees, and canals, and the construction,
alteration, maintenance, or repair of such buildings and works. '

{3) Steel meaﬁs an alloy that includes at least 50 percent iron, between .02 and 2 percent carbon, and
may include other elements. ‘

Not Specified/Other

11




Not Specified/Other

b Domestm preference

(‘i) Tins award term and condztmn lmpiements Secti(}'ﬂ 1605 of ?he Amerkcan Recervery and
Reinvestment Act of 2009 (Recovery Act) (Pub. L. 111--5), by requiring that all iron, steel, and
mannfactured goods used in the project are produced in the United States except as provided in
paragraph (b)(3) and (b)(4) of this section and conditlon

(2) This requzrement does pot apply fo the matanal itsted by (he Fedaral Go‘vemment as follows:

None

[Award ofﬁmal to hst apphcabie excepted matenals or mdzcate "none"]

(3} The award oﬂimal may add othe:r iron, steel, and/or manufactured goods to the list in paragraph

{(b)(2) of this section and condition if the Federal Government determines that--

(i) 'Thecost of the: doméstic iron, steel, and/or marufactired ‘goods would be urreasonable. The
cost of domestic iron, steel, or manufacmred goods used in the project is vnreasonable when
the cumulative cost of such material will increase the cost of the overall project by more than
25 percent;

(ii} The iron, steel, and/or manufactured good is not proéuced; or manufaciured in the United
States in sufficient and reasonably available quantities and of a2 satisfactory quality; or

{iif} The application of the restriction of section 1605 of the Recovery Act would be inconsistent
with the public inferest.

¢, Reguest for determination of inepplicability of Secti_on 1695 of the Recovery Act. -

0

(iy Any recipient request fo use foreign iron, steel, and/or manufactured goods in accordance
with paragraph (b)(3) of this section shall include adequate information for Federal
Government valuation of the request, including—

- (i)
(i)
- {iv)

- {A). A description of the foreign and domestic i Iron, steel,. andfor imanufactired goods;

(B) Unit of measure;

(C} Quantity;

(D) Cost; .

(E) Time of delivery or avaﬂablhty,

(F) Location of the project;

(G) Name and address of the pre;msed suppller, and

(H) A.detailed justification of the reason for use of foreign iron, steel, and/or
manufacturéed goods cited in accordance with paragraph (b)(3) of this section.

A request based on unressonable cost shall include a reasonable survey.of the market

and a completed cost comparison table in the format in paragraph {d) of this section.
The cost of fron, steel, and/or. manufactured goods material shall include all delivery
costs to the. constmctxon site and any apphcable duty.

Any recipient request fora cietarmmauon submatted after Recovery Act ﬁmds have
been obligated for a project for construction, aiteranon maintenance, or repair shalt
explain why the recipient could not reasonably foresee the need for such determination
and could not have requested the determination before the funds were obligated. If the
recipiert does not submit a satisfactory explanation, the award official need not make a
determination.

{2} If the Federal Government determines affer funds have been obligated for & project for
construction, alteration, mainfenance, or repair that an exception to section 1603 of the Recovery
Act applies, the award official will amend the award to allow use of the foreign iron, steel, and/or
relevant manufactured goods. When the basis for the exception is nonavailability or public
interest, the amended award shall reflect adjustiment of the award amount, redistribution of
budgeted funds, and/or other actions taken to cover costs associated with acquiring or using the
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foreign iron, steel, and/or relevant manufacmred goods, When the bagis for the exception is the
unreasonable cost of the domestic iron, steel, or manufactured goods, the award official shall

adjust the award amount or redlstrxbute budgeted funds by at 1east the cixfferential established in 2

CFR 176. IIO(a)

{3 Unless the Federal Government determmes that an exceptxon to section 1605 of the Recovery Act
applies, use of foreign iron, steel, and/cr manufactuted goods is noncompliant with section 1603
of the American Recovery and Reinvestment Act.

d. Data. To permit evaluation of requests under paragraph (b) of this section based on unreasonable cost,

the Recipient shall include the following information and any applicable supporting data based on the
survey of suppliers:

Foreign and Domestic Ytems Cost Comparison

Description - ' Unit of Measure | . Quantity Cost
. {dollars)*

Htem ..

._Foreign steel, iron, or manufactured good

- Domestic sieel, iron,: or mahufaétnre& good

Ftem 2.

Foreign steel, iron, or manufactured'good el e

- . Domestic steel, iron, or manufsctured good

List name, address, telephone number, email address, and contact for suppliers surveyed. Attach copy of
response; if oral, aﬁach SumImary.

: iuclude other apphcable supporting mformatmn

*Inchude all delivery costs to the constmctmn sxte

e e

REQUIRED USE OF AMERICAN IRON, STEEL, AND MAWACTURED GOODS
- (COVERED UNDER INTERNATZON AL AGREEMENTS)--SECTION 1605 OF THE
AMERICAN RECOVERY AND REINVESTI\IENT ACT OF 2009 (MAY 2009)

. Thig -award teri:is anplxcabie fo any Receverv Act funds {or constructmn, asHleration, maintenance,

or regalr of a public huﬂdlng ot prblic work with a total project valug over $7,443;008 that involyes
. jrogfi; §teel. and/or manufictured goods materialg eovered nnder mtematiunai agreements. This
L award term aiso anphes to all subgmnts dod contracfs SRR

. ';‘.-

Defimtsons As used m ‘rh:s aWard term and condltionm.

Demgnated counﬁy -

(1) A World Trade Organization Governmeixt Procurement Agreement country (Aruba, Austria,
" Belginm, Bulgariy, Caniada, Cyprus, Czech Republic, Denmark, Estoni, Finland, France,
Germany, Gréeece, Hong Kong, Hungiary, Iceland; Ireland, Israel, Htaly, Japan; Korea (Republic

- of), Latvia, Liechtenstéin; Lithuania, Luxembourg, Malta; Netheriands Norway; Poland, Portugal,

e Romanis;. Smgapore Slovak chubhc Slovema Spam, Sweden, watzerland, and United
ty ngdorn, ‘

Not Specified/Other
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. (2} :A Free Trade Agreement {FTA) couniry:{Australia,. ﬁéhrah:, Caﬁada Cl;xile“ Costa Rica, -
" ... Dominiean Republie, El Salvador, Guai_emala Honduras Israel; Mexxco Moroeco Nicaragna,
Omau Pem, or Smgapcre} or . ‘

‘ _-(3} A Umbed StateSwEuropsan Commumnes Exchange of Letters (May 15, 1995} counfry: Austia,
.- Belgium, Bulgatia, Cyprus, Czech Republic, Denmark, Estonda, Finland, France, Germany,
- Greece, Hungary, Ireland; laly, Latvia, Lithuapia; Luxembowrg, Malta, Netherlands, Poland,
Portagal, Romania, Slovak Republic, Slovenia, Spain, Sweden, and United Kingdom.

Des:gnated country iron, steel, and/or manufaciured. goods -
{1 Is whoily the errowth product or manufacture of a des1gnated coumry, or

(Z) Inthe case.of & mapufactured good that consist in whole or in part of materials from another
country, has been subst:ant;ally transformed in.a designated country into a new and different
manufactured good distinct from the materials from which it was transformed.

Domestic iron, steel, and/or manufactured good -
(D Is wholly the g%ov&ﬂ ’ product or niénﬁ%actufe of ﬂ:{é Uxiité&: States' or' )

(?_) In the case of a mmufacmred good that conszsts in whoie or m pa.rt of mateua]s from another
.country, has been substantxaliy ﬁansfarmed in the United States fnfo a new and different
. manufactured good distinct from the. ma,temals ﬁ:'om which it was transforme& There is no
‘ ;requaremcnx with regard to the origin.of components or subcomponents in manufactured goods or
products as long as the manufacture of the goods ocours in the United States

Forezgn mm, stael, and/ or manufacmreci geod means Iren, steel and/or marmfac‘mred good that is not
domes‘:::tc or designated country iron, steel, and/or manufachzred good

Manufactured good means a good brought to the constmcimu sfce for mcorpdfétion into the building or
~work that has been— : : :

(1} Processed into a specifio form and shape' or

N 2y Combmed w1th other raw matena‘t to create a material ihat has dlfferent propertses than the
properties of the mdmduai raw maf:enals

Public buﬂdmg and pubhc work means a public building of, and a public work of, a governmental
entity (the United States; the District of Columbia; conumonwealths, territories, and minor
outlying islands of the United States; State and Jocal governments; and multi-State, regional, or
interstate entities which have governmental functions). Thege buildings and works may include,
without limitation, bridges, dams, plants, highways, parkways, streets, subways, tunnels, sewers,
mains, power lines, pumping stations, beavy generators, railways, airports, terminals, docks, piers,
wharves, ways, lighthouses, buoys, jettles, breakwaters, levees, and capals, and the construction,
alteration, maintenance, or repair of such buildings and works.

Steel means an alloy that mciudes at least 50 percent iron, between .02 and 2 percent carbon, and
may include other elements

b. Irom, steel, and manufactured goods.
(1) The award term and condition deseribed in this section implements—

(iy Section 1605(a) of the American Recovery and Reinvestment Act of 2009 (Pub. L. 111-5)
{Recovery Act), by requiring that all iron, steel, and marpufactired goods used in the project
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are produced in the United States; and

(i} Section 1605(d), which requires application of the Buy American requirement in a manner
consistent with U.S. obligations under international agreements. The restrictions of section
16035 of the Recovery Act do not apply to designated.country iron, steel, and/or manufactured
goods. The Buy American requiremnent in section 1605 shall nof be applied where the iren,
steel or mamifactured goods used in the project are from a Party to an international agrecment
that obligates the recipient to treat the goods and services of that Party the same as domestic
goods aud services. This obhgatmn shall only apply to projects with an estimated value of
$7,443,000 or more.

(2) The recipient shall use only domestic or designated country irem, steel, and manufactured goods in
performing the work fimded in whole or part with t.ins award, except as provided in paragraphs
{b)(3} and {b)4} of this section.

(3) The requirement in paragraph (6)(2) of this section does not apply to the iron, steel, and
manufactured goods Hsted by the Federal Government as follows:

Nong

[Award official to list applicable excepted materials or indicate "none"]

(4) The award official may add other iron, steel, and manufactured goods to the hst in paragraph

{b}(3) of thig section if the Federal Government determinés that—"
(1) The cost of domestic iron, steel, and/or manifactured goods Wwould be witeasonable. The cost
~ of domestic iron, steel, and/or manufactured goods used in the proj ect is Gnreasonable when

~ the cumulative cost of such material WLII increase the overali cost of the prQ] ject by more than

25 percent;
(i) The iron, steel, and/or mannfactured good is not produced, or manufacmred in the United
‘ States in sufficient and reasonably avajlable cornmeércial guantities of a satisfactory quality; or
(itiy The application of the restriction of sectlon 1605 of the Recovery Act would be inconsisfent
. withthe pubhc interest.

¢.  Request for determination of mapphcabﬂlty of section 1605 of the Recovery Actor the Bzxy Amencan

Act.

(1) (1) Any recipient request to use foreign fron, steel, and/or manufactured goods in acoordance
* with patagraph (b)(4) of this section shall inclide adequate mfcrmat:on for I‘ederal
Government evaluation of the request, fncluding~ " ™ "

- ®

-Quantity;

‘Costy 7
T}me of delivery or avaﬂab:hty,
' “Location of the project;
" MName and address of the propased suppher anci

©

A description of the fore:gn and domesnc iron, steel and/or manufacmred goods
Unit of measure

A detailed jusnﬁcatlon of the reason for use of forelgn iton, stael, and/or
manufachired goods cited in accordance with paragraph (b)(4) of this section.

i) A reqnast based on unreasonabls cost shall include 2 reasonable survey of the market and a
completed cost comparison table in the format it paragraph (d) of this settion.

(iif) The cost of iron, steel, or manufactured goods shall ificiude all dehvery costs to the
construction site and atty applicable duty.

{iv} Any recipient request for a detenmination submitted after Recovéry Act funds have been
obligated for a project for construction, alteration, maintepance, or repair shall explain why
the recipient could nof reasonably foresée the need for such defermination dnd could not have
requested the'detertnination before the funds were obhgated “If thie recipient does not submit a

| satisfactory explanatmn, the award official néed not miake a defermination.
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If the Federai Government determmes after funds have been obhgated fora preject for
construction, aiferation, maintenance, or repair that an excepiion fo section 1605 of the Recovery
Act applies, the award official will am&nd the award to allow use of the foreign iron, steel, and/or
relevant manufactured goods. When the basis for the exception-is nonavailability or public
irtterest, the amended award shall reflect adjustment of the award amount, redisiribution. of
budgeted funds, and/or other appropriate actions taken to cover costs associated with acquiring or
using the foreign iron, steel, and/or relevant manufactured goods.. When. the basis for the

exception is the unreasonable cost of the domestic iron, steel; or manufactured goods, the award

- official shall adjust the award amount or redistribute budgeted funds, as appmpnate by at least the

@

- differential established in 2 CFR. 176.110(a)..

Unless the Federal Government determines that an exceptwn to section 1695 of the Recovery Act
applies, use of foreigh iron, steel, and/or manufactied goods other thai des1gnated country from,

-steel, andfof manufactured goods is noncompliant with the applicable:Act.

Data. To permit evaluation of requests under paragraph (b) of this section based on unreasonable cost,

d.
- the applicant shall include the foﬂowmg information and any apphcable supporimt, g data based on the
survey of supphem ‘
- Foreign and Domestie Items Cost Cambarisou
Descripfion T Unitof Quantity Cost
- , . Measure . (doilars)y*
| Jrem 1 ' ' '
Foreign stee}, ;.ron, or manufactured good:

Domsﬂc steel ;ron, or manufactured good‘ .

Itenz_z .

Po%éigﬁ'steel, iron , or manufactured ‘good

_ Domestic steel, iron, or manufactured good

List ﬁamc;:-addr'ess, telephone numbér,-emailv address, and contact for supphers surveyéd. Agtach copy of
response; if oral, atfach summary..

Include other applicable supporting information.

*Include all delivery costs to the construction site,

28,

WAGE RATE REQUIREMENTS UNDER SECTION 1606 OF THE RECOVERY ACT (MAY
2000)

This award ferm is applicable to Recovery Act proerams or activities that may ipvolve construction,

alteratmn. ma!nfenance, or repair. This award term also applies to all subgrants and contracts,

a

' Secuon 1606 of the Recovery Act reqmres that all laborers and mechanics: employed by oontraotars

and subcontractors on projects funded directly by or assisted in whole or in part by and through the
Federal] Government pursuant to the Recovery Act shall be paid wages at rates not less than those
prevailing on projects of a character similar in the locality as determined by the Secretary of Labor in
accordance with subchapter IV of chapter 31 of title 40, Unifed States Code.

Pﬁrsuant to Reorganization Plan No. 14 and the Copeland Act, 40 U.8.C. 3145, the Departmeﬁt of
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Labor has issued regulations at 29 CFR parts 1, 3, and 5 to implement the Davis-Bacon and related
Acts. Regulations in 29 CEFR. 5.5 instruct agencies concerning application of the standard Davis-Bacon
contract clauses set forth in that section: Federal agencies providing grants, cooperative agreements,
- and loans wmder the Recovery Act shall ensure that the standard Davis-Bacon contract clauses found in
.-29 CFR 5.5(a) are incozporated in‘any resultant covéred contracts that are in excess of 52,000 for
consuuction alteration or repair (mcludmg pazntmg and decoratmg) -

b. For additional guldanca on the wage rate requirements of section 1606, contact your awardmg agency.
Recipients of grants, cooperative agreements and loans should direct their initial inquiries concerning
the application of Davis-Bacon requirements to a partionlar federally assisted projéct to the Federal
agency funding the project. The Secretary of Labor retains final coverage anthority under
Reorganization Plan Number 14,

RECOVERY ACT TRANSACTIONS LISTED IN SCHEDULE OF EXPENDITURES OF
FEDERAL AWARDS AND RECIPIENT RESPONS!BILITIES FOR INFORMING
SUBRECIPIENTS {(MAY 2009) '

a. To maximize the tfransparency and accountability of funds authorized vnder the American Recovery
and Reinvestrent Act of 2009 (Pub. L. 111--5) (Recovery Act) as required by Congress and in
accordance with 2 CFR 215.21 "Uniform Administrative Requirements for Grants and Agreements”
and OMB Circnlar A—102 Common Rules provisions, recipients agree to maintain records that
identify adequately the source and application of Recovery Act finds, OMB Circular A--102 is

- available at hitp://www.whitehouse. gov/omb/oirenlars/al02/a102. htmi

b." " For recipients covered by the Singlé Audit Act Amendments of 1996 and OMB Circular A--133,

“Audits of States, Local Governments, and Non-Profit Organizations,” recipients agree to separately
identify the expenditures for Federal awards under the Recovery Act on the Schedule of Expenditures
of Federal Awards (SEFA) and the Data Collection Form (SF--SAC) réquired by OMR, Circular A~
133. OMB Circular A--133 is available at hitp://www, whitchouse.gov/omb/circulars/a133/a133. html
This shall be accomplished by identifying expenditures for Federal awards made under the Recovery
Act separately on the SEFA, and as separate rows under Jtern 9 of Part I on the SE~SAC by CFDA
number, and inclusion of the prefix "ARREA-" in identifying the name of the Federal progtam on the
. SEFA and as the first characters in fem 9d of Part I on the SF-SAC. . - i

c. Recipients agres to separate!y identify to each subrecipiett; ‘and document atthe mne of subaward and
" at the time of disbursement of fands, the Federal award nutsber, CFDA number, and amount of
‘Recovery Act funds: Whei'a recipient awards Recovery Aét fiinds for-an existiig program; the
information furnished to subrecipients shall distinguish the subawards of incremental Recovery Act
funds from regular subawards under the ex;stmg program

d. Recipients agree to require their subrecipients to mciade on then: SEFA mfcrmatlon to speczﬁcally
identify Recovery Act funding similar to the requiremeénts for the recipiént SERA desciibed above.
- This information is needed to allow the recipient to properly monitor subrecipient expenditure of
- ARRA funds as well as oversight by the Federal awarding ageneies; Offices of Inspector Geneidl and
the Governmnent Accountability Office.

‘?-fE-DAWS BACON ACT REQUIREMENTS (MAY 2009)

' This award term is apphcable ta ARRA awards when WAGE RATE REOUIREMEN’I‘S UI*IDER
- SECTION 16066 OF THE RECOVERY ACT term lS agg!mable. Thls awarci term iy a]so applicable

o tu suhgrants and contracts.

"Note Where DECESSAry 1o maka the context of these aiticles apphcable o this award, the term “Contractor”

shall mean “Recipient™ and- the ferm “Subcontractor” shall mean “Sutbrécipient or Subcontrictor” per the

following defmjtions.

" . Not Specified/Other
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]

Recipient means the organization, individual, or other entity that receives an award from DOE and is
financially accountable for the use of any DOB funds or property provided for the performance of the
project, and is Iegaiiy responsible for carrymg out the terms and conditions of the award,

Subf*ecgment IRERnS the legal entlty o, whlch a subaward is made and whlch is, accountable to the recipient
for the use of the funds provided. The term may inctude foreign or international organizations (such as
agencies of the United Nations). . )

Davis-Bacoﬁ Act
(a} Defi mtzon —“Site of the work’ —

(1) Means-— o
(i) Theg pnmary §ité of the woric The phys{cal place of places where thi constrittion ¢alled for in
the award wiil remain when work on it is completed; and
{it) The secondary site of the work, if any. Any other site where a significant portion of the
building or. work is construeted, provided that such site is—.
(A) Located in the United States; and. | . -
- (B) Established specifically for the perfannanse of the award or pro;ect

(2) Except as provided in paragraph (3) of this definition, includes any fabnpaﬂon plants, mobile
factories, batch plants, borrow pits, job headguarters, foel yards, efc., provided—
(i) They are dedicated exclusively, or.nearly so, to performance of the award or project; and
- (i) They-are adjacent or virtuaily adjacent to the “primary site of the work” as defined in
paragraph (2)(1)3), or the “secondary site of the work” as.defined in paragraph (a}(i)(zx) of
this definition;

). 'Does not mciude pe:rmanent home ofﬁces branch plant estabhshmcnts fabncat;on plants, or tool
yards of a Gontractor or subcontractor. whose locations.and continuance in operation are
deterrined wholly without reggrd 1o 4. paa_*t;gu_ia,r Federal award or p;*oject In addition, fabrication
plants, batch plants, borrow pits, job headquarters, yards, etc., of 2 comnercial or material supplier
which are established by a supplier of materials.for the project before opening of bids and not on
the Project site, are not included in the Hsite of the work.” Such permanent, previously established
facilities are not a part of the “site of the work™ even if the operations for a period of time may be
dedicated exclusively or pearly 5o, to the performance of a award.

(b) (1} All Iaborers and mechanics employed or working upon the site of the work will be paid
uncondmonally and not less offen than once a week, and without subsequent deduction or rebate
on any accolmt (except such payroil deducﬁons as are peﬁmtted by reghlations issned by the
Secretary of Labor under the Copeland Act (20 CFR Part 3)), the full amount of wages and bona
fide fringe benefits (or cash equivalents thereof) due e timg of payment computed at rates not less
than those contaizied in the wage determination of the Secretary of Labor which is attached hereto
and made a part hereof, or as may be mcorporated for a secondary site of the work, regardless of
.any contractual relationshlp which may be alleged fo exist between the Contractor and such.
laborers and mechanics. Any wage determination mcerporared fora secandary site of the work
shall be effective from the first day on which work under the award was performed at that site and
shall be incorporated withowt any adj ustment in award price or estimated cost. Laborers employed
by the construction Contractor or construction subcontractor that are fransporfing portions of the
bullding or work between the secondary site of the work and the pmnary site of the work shall be
paid in accordance with the wage determination applicable to the primary site of the work,

(2) Contributions made or costs reasonably anticipated for bona fide fringe benefits under section
1(b)(2) of the Davis-Bacon Act on behalf of laborers or mechanics are considered wages paid to
suck laborers or mechanics, subject to the provisions of paragraph (e) of this article; also, regnlar
contributions made or costs incurred for more than 2 weekly period (but not less often than
quarterly) under plans, funds, or programs which cover the particular weeldy period, are deemned

Not Specified/Other
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T to be cnnstructively made or incurred ciurmg such penod

(3) Such laberers and mechanics shall be patd not Iess than the appropriate wage rate and ﬁmge
benefits in the wage determination for the classification of work actually perforraed, without
regard to skill, ekcept as provided in the article entitled Apprentices and Ttainess. Laborers or
mechanics performing work in more than one classificatioh may be compeénsated at the rate
specified for each classification for the time actually worked therein; provided, that the employer’s
payroll records accurately set forth the time spent m each cIassxﬁcatmn in which work is
performed.

(4) The wage determination (inchuding any additional classifications and wage rates conformed under
paragraph (c) of this article) and the Davis-Bacon poster (WH-1321} shall be posted at all times by
the Contractor and its subcontractors at the site of the work ina promment and accessible place
where it can be easily seen by the workers.

¢. (1) The Contracting Officer shall require that any class of laborers or mechanics which is not listed in

the wage determination and which is to be employed unider the award shall be classified in
conformance with the wage determination. The Contracting Officer shall épprove an additional
classification and wage rate and fringe benefits therefore only when all the following exiteria have
been met:

© (i} The work to be performed by the ciass1ficatwn requested is not perfonned by a classification

in the wage determination.

(i) The classification is utilized in the drea by the' construction industry.

" (fif) The proposed wagerate; including any bona fide fringe benefits, bears a teasonable

" ‘relationship to the Wage rates contained in the wage determmat:on '

(2) If the Contractor and the Jaborers and mechanics to be empioyed in the classification (if known),
* or their represéntatives and the Confracting Officer agree on the classification and wage rate
+ -+ (including the amount desigiiated for fringe benefits, where appropriate), ¢ areport of the action
e taken shali be sent by the Contractmg Ofﬁcer to the Acimmsh’ator of the :

Wage and Hour Dmsmn C
Employment Standards Adm:msixatmn
U.s. Department of Labor o

: Washmgton DC202107°

i

The Admmlstrator or ar amhonmd representatx wﬁl approve': modlfy, or sapprove cvery '
‘ .addxtxonai classzﬂcamon action within 30 days of receipt and 5b advise the Contractmg Officer or
'Win notify the Contractmg Officer Wxthm the 30—day period that addmonal time Is necessaFy

)] In the évent the’ Contractor the Iaborers or mechamcs o be employed in the cia551ﬁcat10n or their

o representatlves and thé’ Centractmg Officer do not agree on the proposed clas ﬁcat:on and wage
“rate (mcludmg the arfiount designated fof ﬁmge bemﬁts Where appropnate} ¢ Contracting

Officer shall refer the questions mcludmg the meWs of all interestéd paxties anci the

recommendanon of the Contracting Officer; to'the Admmlsirator of the Wagé and Hour Division

for determination. The Admmlstratcr or an authomzed represenfa:twa will jssue a determination

o w;thm 30 days of receipt and s0"advise the C‘ontr&ctmg Officer of wﬂl no!:tfy the Contracting

U _Ofﬁcar wathm the 30:day penod that addmcnal time is necessary ' -

. {4 “The w wage rate (mcludmg ﬁ'mge beneﬁts where appropnate) determme&"pﬁrsiféﬁt 0
- subparagraphs (c)(2) and (c)(3) of this article shall be paid to all workers performmg work in the
S classxﬁcatxon under thzs award fmm fhe first day on whtch Work is performecf in the classification.

(d) Whene\fer the mmzmum wage rate pmscnbed in the award fora class of Jaborers or machamcs includes a
fringe benefit wlnch is not expressed as an Imuﬂy rate, the Contractor shail ezther pay thc benefit as stated

Not Specified/Other
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Ifthe Contra;;toz: does not make payments to a trustee or other third person, the Con!rac;tér may consider as
part of the wages of any laborer or mechanic the amount of any costs reasonably anticipated in providing
bona fide fringe benefits under a plan or program; provided, that the Secretary of Labor has found, upon the

- written request of the Contractor, that the applicable standards of the:Davis-Bacon Act have been met. The

Secretary of Labor may require the Contractor to set aside In a separate account assets for the meeting of
obhgatwns under the plan Or program.

Rates of Wages

The minimum wages to be paid laborers and mechanics under this award involved in performance of work at
the project site, as defermined by the Secretary of Labor to be prevailing for the correspending classes of
laborers and mechanics employed on projects of s character similar to the contract work in the pertinent
IocaliEy, are incladed as an attachinend (o this 4Ward, These whpe fates are minimm ‘fafes and are ngt infended
fo represent the actual wage rafes that the Contractor may have to pay. . .

Payrells and Basu: Records .

(a)

Payroils and basic records.relaﬁng'thereto shall be maintained by the Contractor during the course of the
work and preserved for a period of 3 years thereafter for all laborers and mechanics working at the site of
the work. Such records shall contain the pame, address, and social security number of each such worker, his
or her correct classification, hourly rates of wages paid (noluding rates of contributions or costs anticipated
for bona fide fringe benefits or cash equivalents thereof of the types described in section I1(bY(2XB) of the
Davis-Bacon Act), daily and weekly. nurber of hours worked, deductions made, and actual wages paid.
Whenever the Secretary of Labor has found, under paragraph (d) of the article entitled Davis-Bacon Act,
that the wages of any Jaborer or mechanic include the amount of any costs reasopably anticipated in
providing benefits under a plan or program described, i, section HBY(ZYE) of the Davis-Bacon Act, the
Contractor shall maintain records which show that the commitment to provide such benefits is enforceable,
that the plan or-program is financially responsible, and that sthe plan or program has been communicated in

. writing to the laborers.or mechanics affected, and records-which show the costs anticipated or the actual

®)

cost incurred in providing such benefits. Coptractors employing appreptices or trainees under approved
progremns shall.maintain written evidence of the registration of apprenticeship programs and certification of
trainee programs; the registration of the apprennces and trainees, and the ratios and. wage rates prescribed
in the applicable programs. -

(1} The Contractor shall submit weeldy for each week in which any award worlk is performed a copy of al}
payroils to the Contracting Officer. The payrolls submitted shall set out accurdtely and completely all
of the information required to be maintained under paragraph (a) of this article. This.information may
be submitted in any form desired. Optional Form WI3-347 (Federal Stock Number 029-005-00014-1)
is available for this purpose and may be purchased from the - :

Supesintendent of Docaments U.S. Government Printing Office Washington, DC 20402
The Prime Confractor is resfmusible for the submission of coples of payra,lls by all subcontractors.

(2} Bach payroli submiited shall be accompanied by & “Statement of Compliance,” signed by the
Contractor or subcontractor or his or her agent who pays or supervises the payment of the persons
employed under the award and shall certify -

(i That the payroll for the payroll period contains the information required to be maintained under
paragraph (2) of this article and that such information is correct and complete;

(i) That each laborer or mechanic (including each helper, apprentice, and trainee) employed on the
award during the payroll period has been paid the full weekly wages earned, without rebate, either
directly or indirectly, and that no deductions have been mede either directly or indirectly from the

full wages earned, other than pemissible deductions as set forth in the Regulations, 29 CFR Part
3; and

{ifi} That each laborer or mechanic has been paid not less than the applicable wage rates and fringe

Not Specified/Other
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benefits or cash equivalents for the classification of work performed, as specified in the applicable
" wage determination incorporated into the award. I -

- {3} The weekly subniission of a properly executed certification set forth on theréverse side of Optional

Form WH-347 shall satisfy the requirerient for submission of the “Statement of Compliance” required
" by subparagraph (b)(2) of this article. ' : e ER

(4) The falsification of any of the certifications in this article may subject the Contractor or subcontractor
fo civil or criminal prosecution under Section 1001 of Title 18 and Section 3729 of Title 31 of the
United States Code.

The Contractor or subcontractor shall rake the records required under paragraph (a) of this article available
for inspection, copying, or transcription by the Contracting Officer or authorized representatives of the
Contracting Officer or the Department of Labor. The Contractor or subcontractor shall permit the
Contracting Officer or representatives of the Contracting Officer or the Department of Labor to interview
employees during working hors on the job. If the Contractor or subcontractor fails to submit required
records or to make them available, the Contracting Officer may, after written notice to the Contractor, take
such action as may be necessary to cause the suspension of any further payment. Furthermore, failure to
submit the required records upon request or to make such records available may be grounds for debarment
action pursuant to 29 CFR 5.12. S '

© Withholdiug of Funds

*. The Contractinig Officer shall, upop his or her own action or upon written requesi: of an anthorized

representative of the Department of Labor, withhold or cause to be withheld fom the Conftractor undex this
award or atiy other Federal award with the same Prime Confractor, or any other federally assisted award
subject i6 Davis-Bacon prevailing wage requirements, which is held by the same Prime’ Contractor, so

~ much of the accrued payinents or advances as may be considered necessary to pay laborers and mechanics,

inclnding apprentices, frainees, and helpers, employed by the Coniractor or aity subcontractor the full
amount of wages required by the award. In the event of failure to pay any laboret of mechanic, inchading

anly apprentice, trainee, or helper, employed or working on the site of the work, all or part of the wages

© - réquited by the award, the Contracting Officer may, after written notice to the Confractor, take such action

- as iy be nécessary to cause the suspension of any furthér payment, advance; or guarantee of funds vntil

- such violations bave ceased.

S [
Ve et

\pprentices and Trainges - .

\pprentice
(1) An apprentice will be permitted to workeat less than the predeterthined rate for the work they
performed when they are employed-——

‘() Pursuant t¢ and individually registéred in a bona fide apprenticeship program registered with

the U.S. Department of Labor, Employment and Training Administration, Office of
" Apprenticeship and Traininig, Employet, and Labor Services (OATELS) or with a State
Apprenticeship Agency recognized by the OATELS; or : )
(i) In the first 90-days of probationary employment as ari apprentice in such an appienticeship
. - program, even though not individually registered in the program, if certified by the OATELS
or a State Apprenticeship Agency (where appropriate) to be eligible for probationary
employmént as anapprentice. © S ey

2y The allowable ratio of ﬁppreﬁf_ide's fo journeyrnen on the job site in any éraft classification shall not

“be greater than the ratio peritted to the Contractor as to the entive work force tnder the registered
program. - . R C

(3) Any worker listed on a payroll at an apprentice Waée rate, who is not registered or otherwise
employed as stated in paragraph (a)(1) of this article, shall bé paid ¥iot less than the applicable

" Not Specified/Other
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wage determination for the classification of work actually performed. In addition, any apprentice
perfonming work on the job sife in excess of the ratio permitted under the registered program shall
be paid not less than the applicable wage rate on the wage determination for the work actually
performed. -

Where a contractor is perfonnmg constmctton on aprojectina iocalxty cther than that m which ts

program is registered, the ratios and wage rates (expressed in percentages of the journeyman’s
hourly rate) specified in the Contractor’s or subcontractor’s registered program shall be observed.
Every apprentice must be paid at not less than the rate specified in the registered program for the

, ‘apprennce s level of progress, expressed as a percentage of the j Jeumeyman hourly rate specified -
. in the.applicable wage determination. . ‘

Apprentlws shall be pald fringe beneﬁts in accordance with the provisions of the apprentxceshxp

- program, If the apprenticeship program does not specify fringe benefits, apprentices must be paid

the full amount of fringe benefits listéd on the wage determination for the applicable classification.
1f the Administrator determines that a different prdctice prevails for the applicable apprentice
classification, fringes shall be paid in accordance with that determination.

In:the event OATELS, or a State Apprenticeship Agency recognized by OATELS, withdraws
approval of an apprenticeship program, the Contractor will no longer be permitied to utilize
apprentices at less than the applicable predetermined rate for the work performed until an

.. acceptable program is approved.

6 Tiees,

15

Except as ;;:iéiride;d in 29 CFR 5.16, trainees will not be permitted to work at less than the
predetermined rate for the work performed unless they are employed pursuant to and individually

- registered in.a program which has received prior approval, evidenced by formal certification by

" the U S. I}epa:ttment of Labor Employment and Trammg Admmastranon, Ofﬁce of

@

&)

{d)

Apprermcesbxp Trammg, Employea:, and Labor Se:mces {OATELS) The ratio. of trainees fo
jourpeymen on the job site shall not be greater than permﬂ:ted under the plan approved by
OATELS.

Every trainee raust be paid at not less than the rate speclﬁed in the approved program for the
trainee’s Jevel of progress, expresseé asa percantage of the journeyman hourly rate specified in
the appimabie wage determination, Trainees shall be paid fringe benefits in accordance with the
provisions of the trainee program. if the trainee program does not mention fringe benefits, trainees
shall be paid the full amount of fringe benefits listed in the wage determination unless the
Administrator of the Wage and Hour Division. detennmes that there is an apprenticeship program
associated with the corresponding journeyman wage rate in the wage determination which
provides for less than full fringe benefits for apprentmas Any emp]oyee listed on the payrollata
trainee rate who Is not registered and participating in a training plan approved by the OATELS
shall be paid not less than the applicable wage rate in the wage determination for the elassification
of work actually performed. In addition, any trainee performing work on the job site in excess of
the ratio permitted under the registered program shall be paid not less than the applicable wage
rate in the wage determination for the work actuslly performed.

In the event OATELS withdraws approval of a training program, the Contractor will no Jonger be
permitted to utilize frainees ai less than the applicable predetermined rate for the work performed
until an acceptable program is approved.

Bqual employment opportunity. The uiilization of apprentices, trainees, and journeymen under this

article shall be in conformity with the equal employment opportunity requirements of Executive
Order 11246, as amended, and 29 CFR Part 30.

Not Specified/Other
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" Couipliance with Copelahd Act Réqu‘iremehts

The Contractor shall comply wn:h the requirements of 29 CFR Part 3 whu:h are herﬂby incorporated by
reference in this award

Subcontracts (Labor Standards)

(a) Definition. “Construction, alteration or repair,” as used in this article means ali types of work done by
laborers and mechanics employed by the construction Contractor or construction subcontractor on 2
particular building or work at the site thereof, including wzthout hrmtatlon——— '

(1) Altering, remodelmg, installation (if approprzaie) on the site of the work of items fabncated off-
site;

(2) Painting and dect:z;ating;

(3) Menufacturing or furnishing of materials, articles, supplaes oF equapmem on the site of the
building or work;

(4) Teansportation of materials and supphes between the sité of the work within the meaning of
paragraphs (a)(1)(i) and (i) of the “site of the work” as defined in the article entitled Davis Bacon
Act of this award, and a facility which is dedicated to the construction of the biiilding or work and
_is deemed part of the site of thf: work w;thm the meamng of paragraph (2) of the “sﬂ:a of work™
daﬁmtlon and

(5} Transportation of portions of the buﬂdmg or work between a secondary site where a significant
portion of the bilding or work is corstructed; which is part of the “site of the work” definition in
-paragraph (a)(1)(i) of the Davis-Bacon Act article, and the physicat place o places where the
building or work will remain (paragraph (2)(1)(i) of the Davis Bacon Act artu:]e in the “site of the
work” definition). .

" (b) The Contractor of subconﬁactor shall insert i gny subcontracts for consiructmn altaratons and repan‘s
' wﬂhm tbe Umted States the articles enntled——_ PR '

a ‘ mcludedmtms award), L
. : ‘ (3) Apprenttces and Traznees N _.
""'."']' (4) Payroils ané Basic Records e
(5) Compliance with Copéland Act Reéurements,
(6) Withholdirg of Funds,’

(7) Subcontracts (Laber Standards);

"‘(8) Contract Termmatlon DBbannent

{9} Dlsputes Concerning Labor Standards;

(10) Compliance with Davis-Bacon and Related Act Regulations; and

"Not Specified/Cther




Not Specified/Other

(1 1) Cemﬁcation of Elx,gmxhty .
‘-, (c) The Prime Com'ractor sh&li be responmble fﬂr complzance by any submntracmr or Iower t1er
subcontractor per. forming construction within the United States with all the award articles cited in

par_agraph (b).

(d) (1YWithin 14 days afier issuance of the award, the Confractor shall deliver to the Contracting Officer a
completed Standard Form (SF} 1413, Statement and Acknowledgment, for each subcontract for
construction within the United States, including the subconiractor’s signed and dated acknowledgment
that the articles set forth in paragraph (&) of this article bave been included in the subcontract.

Within 14 days after the award of any subsequently awarded subcontract the Contractor shall deliver to
" thé Contrdcting Officer an updated comnpleted SF 1413 for $iich additiohal subooitract.

{2) The Confractor shall insert the substance of this article, including this paragraph (e} in all subconfracts
for construction within the Unifed States.

Contract Termination — Debarment

A breach of the award articles entitled Davis-Bacon Act, Contract Work Hours and Safety Standards Act -
Overtime Compensation, Apprentices and Trainees, Payrolls and Basic Records, Compliance with
Copeland Act Requirements, Subcontracts (Labor Standards), Compliance with Davis-Bacon and Related
Act Regulations, or Certification of Eligibility may be grounds for termination of the whole award or in
pact for the Recovery Act covered work only, and for debarment as a Contractor and soboontractor as
provided in 28 CFR.5.12.

Compliance with Davis-Bacon and Related Act Regulations

All rulings and interpretations of the Davis-Bacon and Related Acts contained in 29 CFR Parts 1,3, and 5
are hereby incorporated by reference in this award.

Disputes Concerning Labor Standards

The United States Departient of Labor has set forth in 29 CFR Parts 5, 6, and 7 procedures for resolving

disputes concerning labor standards requirements. Such disputes shall be resoived in accordance with these

procedures and not the Disputes and Appeals as defined in 10 CFR 600.22. Disputes within the meaning of

this article include disputes between the Contractor {or any of its subcontractors) and the contracting

agency, the U.S. Department of Labor, or the employees or their representatives,

Certification of Eligibility

(2) By entering into this award, the Contractor certifies that neither it (nor he or she) nor any person or
firm who has an interest in the Contractor’s firm. is a person or fixm ineligible to be awarded
Government awards by virtue of section 3(z) of the Davis-Bacon Act or 28 CFR 5.12(a)}(1).

{t) No part of this awsrd shall be subcontracted to any person or firm ineligible for award of a
Government award by virtue of section 3(a) of the Davis-Bacon Act or 29 CFR 5.12(aX1).

{c) The penaity for making faise statements iz prescribed in the U.S. Criminal Code, 18 U.8.C. 100].
Approval of Wage Rafes
All straight time wage rates, and overtime rates based thereon, for laborers and mechanics engaged in work

under this award must be submitted for approval in writing by the head of the contracting activity ora
representative expressly designated for this purpose, if the straight time wages exceed the rates for

Not Specified/Other
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corresponding classifications contained in the applicable Davis-Bacon Act minimum wage determination
inchuded in the award. Any amount paid by the Confractor to any [abérrer of mechanic in excess of the
agency approved wage rate shall be at the expense of the Contractor and shall not be reimbursed by the
Governhent. If the Goverment refusés to aithorize the tise of the overtime, the Contracter is not released
* from the obligation to pay employeés at the required overtirhe ratés for 4ny overtinié actially worked.

" Not Spécified/Other
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ATTACHMENT 1 - INTELLECTUAL PROPERTY PROVISIONS
Intellectnal Property Provisions (NRD-10063)
Nonresearch and Development

Nonprofit erganizations are subject to the intellectual property requirements at 10 CFR. 600.136(z), (c) and
(d). All other organizations are subject to the intellectual property requirements at 10 CFR 600.136(a) and
®.

600.136 Intangible property.

{a) Recipients may copyright any work that is subject to copyright and was developed, or for which
ownership was purchased, under an award. DOE reserves a royalty-free, nonexelusive and irrevocable
right to reproduce, publish or otherwise use the work for Federal purposes, and to authorize others to
de so.

(¢) DOE has the right to:
(1) Obtain, reproduce, publish or otherwise use the data first produced wnder an award; and

(2) Authorize ofbers to receive, reproduce, publish, or otherwise use such data for Federal
purposes.

{d) In addition, in response to a Freedom of Information act (FOLA) request for research data relating
to published research findings produced under an award that were used by the Federal Government in
developing an agency action that has the force and effect of law, the DOE shali request, and the
recipient shall provide, within a reasonable time, the research data so that they can be made avajlable
1o the public through the procedures established under the FOIA, If the DOE obtains the research data
solely in response to a FOLA request, the agency may charge the requester a reasonable fee equaling
the filll incremental cost of obtaining the research data.  This fee shouid reflect the costs incurred by
the agency, the recipient, and applicable subrecipients, This fee is in addition to any fees the agency
may assess under the FOLA (5 U.5.C. 552(2)(4)(A)).
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EECBB Activity Worksheet
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A} Other Editions Are Obsolewe

u. S Department of Energy
FEDERAL ASSISTANCE REPORTING CHECKLIST
AND INSTRUCTIONS

1. ldentification Number: 2. ProgramiProject Title;
DE-SC0001663 EECBG for Milpitas, CA
3. Recipient:
City of Milpitas, CA
4. Reportlrzg R&qmrements ‘ ] o . Frequgncy ' No. of Copies — Acidress:ae;_
A. MANAGEMENT REFORTiNG ‘ : - REN Uplond oy 1 copy |
e R " o the addfess in the 1. ) ) o
rogress Repo A next coiumn atthe | EECBGEgodoesy
Special Status Report intorval specified iy | Contacting Officer lisled in Block 26
the previous.column. | . of Assis13nce Agraement
B. SCIENTIFICITECHNICAL REPORTING
{Reporis/Products must be submitied with appropr;ate DOEF 241. The
241 forms are avavlab]e at W, ostl, govfe!iﬂ ) o
RepomProduct Form
[ Final Scientific/ Technical Report DOEF 241.3
[ Conference papersiprocesdings™ DOEF 2413
1 Software/Manua! BOEF 241.4
3 Other (see Spect al lnstructtans) .E)Q_,E F241.3
* Scientific and teohnfcal conferences oni'y )
C. FINANCIAL REPORTING
-[¥1 SF-425, Federal Financial Report ‘ QF _ EECBG@oodoegoy
' e : - Contrarding Officer listed in Biock
25 of Assistente Agreernent
D, CLOSEOUT REPORTING L
[3 Patent Certification RS .
) EECBG@go dos oy
B Propariy Cerﬁf cation ‘ . F ) . Coniracling Qfficer fisted in
] Other (sée Spacuai lnstructlons) o L S .| Block 25 of Assistence Agreement
E. OTHER REPORTING
1 Annual Indirect Cost Proposal
[l Annual invsntory Report of Federally Owned Property if any o
X Other— See Sedmn ) below . Q. FA See Special Instructions Below
FREQUENCY CODES AND DUE DATES:
A - Within 5 calendar days after events or as specified. $ - Semiznnually; within 30 days after end of reporting period.
F - Final; 80 calendar days after expiration or fermination of the award. Q - Quarterly; within 30 days after end of the reporting period.

Y - Yearly; 80 days after the end of the reporting period.

5. Special Instructions: Forms are available at hitps:/fiwww esre-bme.eneray.gov/forms.asp.

Other Reporting is as follewa
Energy Efficiency and Conservation Strategy (if app!icable }
*ANNUAL REPORTS
ARRA - Performance Progress Repoﬁ
Cuuarterly Reporting as required in Attachment & Special Reguirements

Ses Federal Assistance Reporting Instructions on foltowing pages for more details.
Please note: All guarterly reports are due no later than 30 days after the end of the reporting perlod, Betause this award Js funded under the

Recovery Adt, the ARRA Performance Progress Report is due no fater than 10 days after the end of the reporiing period,

+




Federal Assistance Repqrtfng instructions
Reporting requireﬁents under the EECBG F;‘fg')g,ram(i‘ons‘ia;f of fhe followin types of reporis:
SPECIAL STATUS REPORT
The recipient must report the following events by e-mail as soon as possible after they occur:
1. Developments that have a significant favorable impact on the project.
2. Proﬁléms, delays, or adverse conditions which materially impair the recipient's ability to meet the objectives of
the award or which may require DOFE to respond to questions relating to such events from the public. For -~
exampie, the recipient must report any of the following incidents and include the anticipated impact and remedial
action o be taken to corfect or resolve the problem/condition:
a. 'Any single fatality or injuries requiring hospitalization of five or more individuals.

b. Any significant environmental permit violation.

c. Any verbal or written Notice of Violation of any Environmental, Safety, and Heaith statutes or
regulations. ‘

d. Any incident which causes a significant process or haiard control system failtire.
e. Any event which is anticipated o cause a SIgnlf‘ icant schedule shppage or costi mcrease .
f.  Anydamage fo Government-owned equipment in excess of $50,000.

g.. Any other incident that has the potential for high Visibiity in the media.

FINANCIAL REPORTiNG

“x * FOR ALL RECIPIENTS: Submita Quarterly Progress Report and the SF-425 Federal Fmanctai
" Report. Instructions for the Quarterly Progress Report are below, The 8F-425 is available at

hitp/fiwww. whitehouse. gov!emb/grantsllndex bt
CLOSEOQUT REPORTING
‘ Progemg Certification

The rec:p:ent must provide the Property Cerlification, anc[udmg the reqmreci mventones of non@xampt 7
property, located at hitp:/grants.pr.doe.gov. : B

EECS STRATEGY {for units of local government and Indian tnbes on!y)

= FOR UN!TS OF LOCAL GOVERNMENT AND IND[AN TREBES untts of Eocal govemment and Indian”
- tribes that do not submit an Energy Efficiency and Conservation Strategy (EECS) withtheir. . . ..
application must submit one not later than one-hundred twenty (120) days after the effectsve deite'of
the award. The EECS shall be a comprehensive strategy that covers, at a msmmum a!t ﬁems detalls '

in Attachment D as well as the foliowing: : _

« Jurisdictional area covered by pian and governmg body and/or oﬁ” ice wzth dtrect authonty over
plan ‘
s Plan lmpfementation parihers | and any leverages funds from pﬂvate or other pubhc sources
. Basehne energy use and GHG emissions inventory and. forecast. . : S
« - Goalsiobjectives for total energy use and emissions rectuctuons and energy eff’ crency increase
(mc%udmg deployment of renewable technoiogles)
»  Goals can be quahtatrva

2




= Actions/plans/strategies and implementation schedule to meet goals
» Actions and strategies included in the pian can be eligible activities for use of funds under
EECBG as well as activities that are ineligible; comprehensive piannmg is encouraged,
The eligible activities should be marked as such.
»  Applicants are encouraged, in particuiar, o include the potentaa lmpact of anticipated
feveraged funds from private as well as other public sources, :
= Expected outcomes and bepefits of plan:
e+ Jobs created and/or retained
o Erergy saved
s Renewable energy capacity
s GHEG emissions reduced
Funds leveraged
o Obstacles fo reaching goals and strategies fo remove obsiacles
»  Policies and/or administrative acfions adopted or heeded fo support
actions/plans/strategiesftargets/schedule
e . Evaluation, monitoring and verification plan

e ’ Pjan for how activities will be sustained beyorid grant parsod

= Plans for the use of funds by adjacent efigible units of jocal goveinments that receive grants
under the program; and plans fo coordinate and shar@ information with the state in which the eligible
unit of local government is located regarding activities camed out using the grant to maximize the
energy efficiency and conservation benefits under this part

s Plans for how these funds will be coordinated with ieverages funds, including other Recovery Act
funds, fo maxirmize benefits for local and regnonal commumbes

AN NUAL RE?ORTS

-3

FOR UNITS OF LOCAL GOVERNMENT AND ENDIAN TRIBE‘S Submit annua{ reports not later than
two (2) years after the effective date of this award and dnnially thereafier: The annual report shall
destribe the status of development and :mptementatlon of the energy efiiciency and copservation

oo strategy and an assessment of energy sfficiency gdins wnth:n the jurisdiction of the ettgrble unit of
" ;'iocat govemment or Indian Tribe. The ahnual eport shaéi also address ‘che metrzcs iisted below.

FOR STATES: Submit annual reports not later thiah one (1) year aftsrthe effective date” of this award

N and annual!y thereafter. The annual report will inciude the metrics listed below as well as:

& 'The status of development and :mplementaﬂon of the energy efﬁmency and consewation

o strategy of the state during the preceding calendar year;

= The status of the subgrant program of the state,
Speciiic energy efficiency and conservatlon goals of ihe stafe for subsequent calendar years;
and

o  Acfivities (fist all programs created or suppoﬁed by program funds and amount of program
funds spent on each aclivity, indicate which programs are néw and which are existing,
indicate which programs are supported solely by program funds, and which have other
funding soéurces.

ARRA PER'FORMANCEE PROGRESS REPORT
Faifure to comply with this reporfing requirement may result in fermination of that parf of the award funding by
Recovery Act.

Not later than 10 days after the end of each calendar quarter, each recipient shall submit a report fo the grantor
agency that contains:

&

The fotal amount of American Recovery and Reinvestment Act of 2009, Pub. L. 111-5, covered funds
received from that agency; .

The amount of American Recovery and Reinvestment Act of 2008, Pub. L. 111-5, covered funds received that
were expended or obligated {o project or activities,

A detaiied list of all projects or aclivities for which American Recovery and Reinvestment Act of 2009, Pub. L.
111-5, covered funds were expended or obligated including:
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Name of project or activity

Description of project or activity

Evaluafion of the completion status of project or activity

Esfimate of number of ;obs created and retained by prolect or actmty in fhe manner and form prescribed
by DOE

infrastructure tnvestmehts made by Siale and !ocai govemmenis purpose iotal cost, rationale or agency
for furiding infrastructure investment, name of agency contact.

o Information on subconiracts or subgrants awarded by recipient o mclude data elemenis required to
comply with the Federal Accountability and Transparency Act of 2606 (Pub. L. 108-282).

"o o000

o]

s Compliance. As a condition of receipt of funds under this Act, no iater than 180 days of enactment all
recipients shall provide the information described above.

DOE intends to append the periodic ARRA — Performance Prbgress Report to include repbrting on the following, ata
rinimun

The results of the funding provided for the EECBG Program through the American Recovery and
Reinvestment Act (ARRA) will be assessed accordmg to the following peﬁormance metrics:

Jobs created andfor retained

Energy (kwh/therms/gaiionszTUsletc } saved
Renewable energy generated

GHG emissions reduced

Cost savings

$ & 0 & #

The metrics described below are designed to track the accomplishments of projects funded by EECBG.

States must not include results reported by direct grant recipients. Grant recipients will be presented with
.. reporting requirements at the time they receive funding and will be expected fo repurt their achievemnents in
.. terms of the. specified metrics presented beiow o ,

- Grant ractpaents will be requzred o report quarter&y o project expenditures and also ofi. specﬁ“‘ ¢ activities and
.- achievements, such as square feet of buildings retrofitted. These items tend to be ‘oufputs (actions taken by
grant recipients) but also include some short-term outcomes (results achieved re!atwely soon after project
- otitputs ocour that lead toward attalnment of ultimate project objectives).

: .:\E:__'_;,,Expendntures Accurate records shouid be kept on project expend;mres fo; a[l EECBG ARRA funded efforts
. The specific irformation o, be gathered and tracked is tlsted beiow li wm bé the:same for ail pro;ect types

Expendstares Tor pro;ec:t act:wtles o
Expenditures for administration
... Expenditures. for evaluation
: Leveraged funds

-Sa_‘”o P

. Metrlcs Act;wty The key metncs to be raported wm vary by pro_gect type The minimum information to be
reported, by project activity type, is reported below. ‘ .

Buﬂdmg Codes and Standards
e cu . »  Name of new code adopled
»  Name of old code replaced
»  Number of new and existing buildings covered by new code

' Building Retrofits ‘ T B L e e
D »  Number of buildings retrofitted, by seclor - R R HREST
. Square footage of buiédings feiroﬁtt@d, by sector ..

Clean Energy Policy - : IR R Ry
e o ooowy e Number of alternative energy plans deveioped orlmproved IS
Number of renewable porifolio standards established or improved,
«  Number of interconnection standards established or improved
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o Number of energy efficiency portfolio standards established or improved
.-Number of other pohmes deveioped of improved

. Bulldmg Energy Audtts )
. ‘ : Number of audits performed by sector .
o Floor space audited, by sector .|
. .s.. Audifor's projection of energy savings, by secior

Energy Efficiency Rating and Labeling

o Types of energy-consuming devices for which energy~efﬁmency rating and fabefing
systams were endorsed by the grantee

Government, School, Institutional Procurement

»  Number of units purchased, by iype (e g., vehicles, off ice equtpment HVAC
equipment, streeflights, exit signg) , ,

tndustrial Process Efﬂc:ency (kw?v equivalents)
. .= Reduction in natural gas consampt[on (mmcf) ’
e Redudtion in fuel oil consumption (gafions)
e Reduct:on it electricity consurnption (MWh)

Loans and Grants
»  Number and monetary value of loans given
= Number and monetary value of grants givén.

Renewable Energy Market Developmaent
» Number and size of solar energy systems instatled
« Number and size of wind energy systems instalied
s Number and size of other renewable ehergy systems instelied

Financial Incentives for Energy Efficiency and Other Covered Investments A R
= Monetary value of financial incentive prov;dad by secthr e e
= Total value of investrnents incentivized, by sector . |

: TechnlcalASStstance | s 5
2 Numbel- of information transactuons cors‘facts (for exampie webmar site ws;t media,

. fact sheet) in which energy ef‘ﬁmency or renewabie energy measure. were..
recommended by sector

?

Transportation

‘ Number of alternative fuel veh;cles purchased

Number of conventional vehicles converted to alternative fusl use

‘Number of new alternative refueling stafions emplaced

Number of new carpools and vanpoois formed

Number of energy-efficient traffic signals installed

Number of street lane-miles for which synchronized traffic signals were installed

¢ & ¢ & & 8

Workshops, Training, and Education
o Number of workshops, training, and education sessions held, by sector
» Number of people attending workshops, training, and education sessions, by secior

Other Activities Not Previously Defined

« Pertinent metric information for any activity not defined above should be captured
and included as needed

Short-ferm Outcomes (DOE will provide supplemental guidance on how to calculate these outcomes
fo ensure consistent approaches that resulis can be aggregated at a regional, State and national
level):



Energy Savings (kwh equivalénts)

o  Annual reduction in natural gas consumgption {mmcf) by sector and end-use category
Annual reduetion in electricity consumption (MWh) by secfor and end-use category
Annual reduction in electricity demand (MW) by sector gnd énd-usé category
Annual reducticn in fuel oil constirmption (gallons) by sector and end-use category
Annual reduction in propane consumption {gallons) by sector and end-use category
Arinual reduction in gasoline and diesel fuel consumption (galions}) by sector and
end-use category

& & @ & 9

Job Creation/Retention

o  Number
¢ Type
+ Duration

Renewable Energy Capacity and Generation
« Amount of wind-powered electric generaiing capacily installed: (MW)
Amount of electricity generated from wind systems (MWh)
Amount of phoiovoltaic generating capacity instalied (MW)
Amount of electricity generated from photovoita{c systemns (MWh)
Amount of electric generating capacity from other renewable sources installed (MW)
Amount of electricity generated from other renewable sources (MWh)

¢ B 2 @ &

Emmsions Reductions {tons) (COZ equwalents)

L] Methané
. Carbon
® . Sulfyr dioxide
s | Nitfogen oxide |
23 Carbon mcnoxrde

Protected Personalt }denﬁﬁéble mfct'matibﬁ' (Pl

Reports must not contain any ‘Protected Pif. PItis any information about an individual which can be used fo
distinguish or trace an individual's identity. Some information that is considered to be Pil is available in public

sources such as telephone books, public websites, university listings, ete. This typé ‘of information i considered

“to be Public Pii and includes, for exampie fist name | dddress, work teléphone number, e-mail address,
hom® telephionie nuniber, and geriéral ddicational cre ntials. in contrast Protected Pll is defined as an’ - .
individual's first name or first initial and last name in combination with any ohe or more of types of mformatron
including, but not limited to, social security number, passport nurmber, credit card numbers, clearances, bank -
pumnbers, biometrics, date and plac:e of brrth mothers maiden name crsmma! medma( and ﬁnancsa! records,

. educational transcnpts eic R




ATTACHMENT 4 - BUDGET PAGES




CITY OF MILPITAS
Budget Requaest for Inifial EECBG Application

' Non-City
City Costs | Costs m:iﬁ&

0m<mmou_ v.m.&m.n.ﬂ momvm.m, Budget ) . ) $ GH2Bh4|% 62584
Estimate Energy/GHG/Jobs/Environmental lmbacts $ 2,792 1% 2,782
Compiete NEPA Questionnaire j $ 28001 % 2,990

Emsa@ w,mcm_ammﬁm Onportunities $ 406218 4,082
Prioritization of Projects : 3 1,060 | § 1,060
Development of Strategles for Coordination with Cther Agencies -5 760§ 780
Development of Cvailianon, Monitoring and Verification (EMEV) Plan $ 108201 % 1,520
Um<m5n3m§ of { av_mgmamzon Plan m:a ,mﬁmm_:m 3 1,060 mmw

3. Documentation, Project Management, and Submission
Draft EEGS

Finalize EECS

Project Management

mcuimman Assigtance

4. E_mv:mm EECBG Block Grant v«am«mﬂ mgﬁmmﬁmzﬁ”_ca Administ.




ATTACHMENT 5 -~ DAVIS BACON WAGE DETERMINATION

If applicable, Davis-Bacon Wage Rates will be incorporated by amendment when project activities are
submitted, reviewed, negotiated, and accepted by DOE,



ATTACHMENT 6 — SPECIAL REQUIREMENTS

In accordance with 10 CFR 600.212 you have been determined to be at risk for financiel capability based on:
(X3 Audit findings described below:
[} Financial Management Checklist
Fx] Other findings described below:

The grantee has adopted Stafernent of Governmental Accounting Standards Board (GASB) No.
48, Sales and Pledges of Receivables and Future Revenues and Intra-Entity Transfers of Assets
and Future Reverues, and No. 50, Pension Disclosures, and Amendinents of GASE Statements
No. 25 and 27, These accounting concepts indicate that the grantec has a weak fipancial position.

Based on this determination the following requirements, as listed below, have been incorporated into this award.

X1 Payment will be made in accordance with Term No. § of the Special Terms and Conditions. You
are required to subinit an itemized cost report, by project activity, with submittal of the SF-425, Federal Financial
Report. The itemized cost report must address each #em of the Budget Category of the SF-424A.

i1 Payﬁient will be roade on a reimbursable basis. Terra No. 5 of the Special Terms and Conditions
is revised as foliows:

PAYMENT PROCEDURES — COST REIMBURSABLE METHOD

a. Recipienats will use Standard Form 270 (Request for Advance or Reimbursement) when requesting payment
for reimbursable costs. You may subinit requests on a monthly basis unless otherwise authorized by the
Confracting Officer. You must submit an itemized invoice which details the costs by project activity and
corresponds with the Budget Categories of the SF-424A for the project activity

b.  Method of Payment. The SF-270 must be submitted electronically through the Oak Ridge Financial
Service Center's (ORFSC) Vendor Inguiry Payment Electronic Reporting System (VIPERS). VIPERS
allows grantees to submit requests for reimbursernent, attach supporting documentation, and check the
payment status of any voucher submitied to the DOE. To obtain access to and use VIPERS, please visit the
web page at http;//finweb,oro.doe.gov/vipers.htm. Detailed instructions on how to enrol} and use the
system are provided on the web page. The submission of requests for reimbursement electronically will
reduce correspondence and other causes for delay to & miniraum and will facilitate prompt payment 1o the
grantee. Do not submit & paper copy of the SF-270.

¢, Rapoxting. You are required to submit an iternized cost report, by project activity, with submittal of the SE-
425, Pederal Financial Report. The fternized cost report must address each item of the Budpet Category of
the SF-424A,

d. Payments. All payments are made by electronic funds transfer to the bank account you have identified.

You may report any change in circumstances that impact DOE’s determination of your financial capability. If you
feel that your circumstances have changed to this degree, you may request a re-evaluation at any time after 6 months
from the initial determination. Please provide a written request and support to the DOE Administrator identified in
Block 12 of the Notice of Financtal Assistance Award,

DOE will remove this special requirement by amendment to the award if the conditions that prompted it have been
corrected as approved by the Contracting Officer.



City of Milpitas, California

BUDGET CHANGE FORM
From Te
Type of Change
Account Amount Account . Amount
Check one:
Budget Appropriation 391-9518198153555 $125,000 |391-951819814800 | $125,600
0 Budget Transfer

Explain the reason for the budget change:

X  Check if City Council Approval required. Meeting Date: January 5, 2010

Background: Under the American Recovery and Reinvestment Act (ARRA) program, the City of Milpitas has been
earmarked for $662,400 of federal stimulus funding, for energy efficient (green) projects. This program is being
administered by the Federal Department of Energy (DOE.) Staff has been working with the DOE, and has submitted an
energy savings project for funding by this program. This project involves the replacement of the existing Heating,
Ventilation, and Air Conditioning (HVAC) chiller units and controls at the Public Works/Police Department building.
The HVAC system has two chiller units that are approximately 20 years old, and one unit suffered a catastrophic failure
in September 2009 and it is no longer operational. There are now available, HVAC chiller systems which can operate as
much as 70% more efficiently. In order to replace these units, various related building code upgrades to the buildings
chiller and boiler rooms are also required. The total construction cost of these improvements is estimated at $450,000.

The next step is to proceed with the preparation of bid documents including plans and specifications. Through the City’s
consultant selection process, Biggs Cardosa has been selected to provide the project design services. Staff has
negotiated a scope and fee for these services not to exceed $90,000, which is considered reasonable for the work.
Additional $35,000 is required for staff project management. Therefore a total budget of appropriation of $125,000 is
required. '

Fiscal Impact: A budget appropriation of $125,000 is required for design phase of this project. After bids are received,
the remaining necessary funds for construction will be requested for appropriation. This work will be reimbursed by
grant funding from the Federal Stimulus program (ARRA) through the Federal Department of Energy (DOE.)

Itemization of funds, if heeded: Amount
Requested by: Division Head: Date:

Department Head: @sz_;_,g_ T Pate: 23/9q
Reviewed by: Finance Director: &&DL» oAt 2 Date: / 7/)4/97 ‘
Approved by: City Manager: Date:

Date approved by City Council, if required: Confirmed by:
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