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FIRST AMENDMENT TO
CONSULTING SERVICES AGREEMENT BETWEEN
THE CITY OF MILPITAS AND
JEFFREY L. CLET

THIS AMENDMENT is entered into by and between the City of Milpitas, hereinafter
“City,” and Jeffrey L. Clet, hereinafter “Consultant,” collectively referred to hereinafter as the
“Parties.”

RECITALS:

WHEREAS, the Parties entered into a written agreement for consulting services titled
Consulting Services Agreement Between The City of Milpitas and Jeffrey L. Clet dated March
29, 2010, hereinatter the “Agreement™; and

WHEREAS, the Parties now wish to amend the Agreement as set forth below:

NOW, THEREFORE, IT IS HEREBY AGREED:

1. The total not-to-exceed amount of compensation shall be amended by the addition
of $40,000 to the current Agreement amount of $19,999, for a total not-to-exceed amount of
$59,999.

2. All other terms and conditions of the Agreement remain unchanged.

APPROVED:

CITY OF MILPITAS CONSULTANT
Thomas C. Williams, City Manager Jeffrey L. Clet
Date Date
APPROVED AS TO FORM:

Michael J. Ogaz, City Attorney

ATTEST:

Mary Lavelle, City Clerk



CONSULTING SERVICES AGREEMENT BETWEEN
THE CITY OF MILPITAS AND
JEFFREY L. CLET

THIS AGREEMENT for consulting services is made by and between the City of Milpitas (“City”)
and Jeffrey L.Clet {*Consultant’) as of March 29, 2010.

AGREEMENT

Section 1. SERVICES. Subject to the terms and conditions set forth in this Agreement, Consultant
shall provide to City the setvices described in the Scope of Work attached as Addendum B at the time and
place and in the manner specified therein. In the event of a conflict in or 1ncons:stency between the terms
of this Agreement and Addendum B, the Agreement shall prevail.

114 Term of Services. The tenn of this Agreement shall begin on the date first noted above
and shall end on June 30, 2010, and Consultant shall complete all the work described in
Addendum B prior io that date, unless the ferm of the Agreement is otherwise terminated
or extended, as provided for in Section 8. The time provided to Consultant to complete the
services required by this Agreement shalf not affect the City's right to terminate the
Agreement, as provided for in Section 8.

1.2  Standard of Performance. Consultant shall perform all services required pursuant to this
Agreement in the manner and according to the standards observed by a competent
practitioner of the profession in which Consultant is engaged in the geographical area in
which Consultant practices his profession Consultant shall prepare all work products

1.3  Assignment of Personnel. Consultant shall assign only competent personnei to perform
services pursuant to this Agreement. Addendurn B shall name any specific personnel who
shall be performing services. In the event that Cily, in its sole discretion, at any fime
during the term of this Agreement, desires the reassignment of any such persons,
Consultant shall, immediately upon receiving notice from City of such desire of C1ty
reassign such person or persons,

14  Time. Consultant shall devote such time to the performance of services pursuant fo this
Agreement as may be reasonably necessary fo meet the standard of performance
provided in Section 1.1 above and to compleie Consultant’s obfigations hereunder.

Section 2, COMPENSATION. Cily hereby agrees fo pay Consultant a guaranteed maximum price
not to exceed $ 19,999.00 for services to be performed and reimbursable costs incurred under this
Agreement. City shall pay Consultant for services rendered pursuant to this Agreement at the time and in

...the..manner. set jorth herein... The_payments. specified below_shall be_the only payments fom City to .

Consultant for services rendered pursuant to this Agreement. Consultant shall submit all invoices to City in
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the manner specified herein. Except as specifically authorized by City, Consuftant shall not bill City for
duplicate services performed by more than one person.

Consuttant and City acknowledge and agree that compensation paid by City to Consultant under this
Agreement is based upon Consultant's estimated costs of providing the services required hereunder,
including salaries and benefits of employees and subcontractors of Consultant. Hourly rates for personnel
petforming services shall be as shown in Addendum C.- Consequently, the parties further agree that
compensation hereunder is intended to include the costs of contributions to any pensions and/or annuities
to which Consultant and his employees, agents, and subcontractors may be eligible. City therefore has no
responsibility for such confributions beyond compensation required under this Agreement.

21  Invoices. Consultant shall submit invoices, not more often than once a month during the
term of this Agreement, based on the cost for services performed and reimbursable costs
mcurred during the billing period. Invoices shall contain the foliowing information;

= Serial identification of bills;

* The beginning and ending dates of the billing period;

= A Task Summary containing the original contract amount, the amount of prior
billings, the total due this period, the balance available under the Agreement, and
the percentage of completion, if apphcable

» At City's opfion, for each work item in each task, a copy of the applicable time
entries or time sheets shali be submitted showing the name of the person doing
the work, the hours spent by each person, a brief descnptlon of the work, and
each reimbursable expense; -

= The total number of hours of work perforrned under the Agreement by Consultant’
and each employee, agent, and subcontractor of Consultant performmg sennces
Consultant and any individual employee, agent, or subcontractor of Consuitant
reaches or exceeds 800 hours, which shall inciude an esiimate of the time
necessary to complete the work described in Addendum B;

= The Consultani's signature.

22  Monthly Payment. City shall make monthly payments, based on invoices received, for
services satisfactorily performed, and for authorized reimbursable costs incurred. City
- shall have thirty (30) days from the receipt of an invoice that complies with all of the
requirements above and is otherwise acceptable fo the City to pay Consuliant. " In the
“event that an invoice is not acceptable to the City, said invoice shall be retumed to
Consultant within thirty (30} days of the City's receipt of the invoice with a detailed
explanation of the deficiency. City's obligation to pay a retumed invoice shall not arise

earfier than thirty (30} days after resubmission of the comected invoice.

23  Total Payment. City shalf pay for the services to be rendered by Consultant pursuant to

..this Agreement. City shall not pay any additional sum for any expense or cost whatsoever

incurred by Consultant in rendering services pursuant to this Agreement. City shall make
no payment for any extra, further, or additional service pursuant fo this Agreement.
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[n no event shall Consultant submit any invoice for an amount in excess of the maximum
amount of compensation provided above either for a task or for the entire Agreement,
unless the Agreement is modified prior fo the submission of such an invoice by a properly

- executed change order or amendment. In the event that Consultant identifies additional
work outside the scope of services specified in Addendum B that may be required o
complete the work required under this Agreement, Consultant shall immediately notify the
City and shall provide a written nof-to-exceed price for performing this additional work.

24  Hourly Fees, Fees for work performed by Consultant on an hourly basis shall not exceed
the amounts shown on Addendum C.

25  Reimbursable Expenses, Reimbursable expenses are included within the Compensation
described in Section 2 and shalt be pre-approved by the City.

26  Payment of Taxes. Consultant is solely responsible for the payment of employment taxes
incurred under this Agreement and any other applicable federal or state taxes.

2.7  Payment upon Termination, In the event that the City or Consultant temminates this
Agreement pursuant to Section 8, the City shall compensate the Consultant for all
~ outstanding costs and reimbursable expenses incurred for work satisfactorily completed as
of the date of written notice of termination. 'Consultant shall maintain adequate logs and
timesheets in order to verify costs incurred to that date. The City shall have no obligation

to compensate Consultant for work not verified by logs or timesheets.

28  Authorization to Perform Services. The Consultant is not authorized to perform any
- —. .. senvices.or incur.any costs whatsoever under the terms_of this Agreement until receipt of a
written Notice to Proceed from the City.

Section 3. FACILITIES AND EQUIPMENT. Except as set forth herein, Consuitant shall, at his sole
cost and expense, provide all faciliies and equipment that may be necessary to perform the services
required by this Agreement. City shall make available to Consultant only the facilities and equ1pment listed
in this section, and only under the terms and conditions set forth herein.

Clty shall funish physical facilities such as desks, ﬁllng cabinets, and conference space, as may be
reasonably necessary for Consultant's use while consulting with City employees and reviewing records and
the information in possession of the City. The location, quantity, and fime of furnishing those faciiities shall
be in the sole discretion of City. [0 no event shail City be obligated fo furnish any facility that may involve
incurring any direct expense, including but not limited fo computer, cellular telephone, long-distance
telephone, or other communication charges, and reproduction facilities.

If the performance of the work specified in Addendum B requires destructive testing or other work within the
City’s public right-of-way, Consultant, or Consultant's subconsultant, shall obtain an encroachment permit
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Secfion 4,

" INSURANCE REQUIREMENTS. Consultant shali procure and maintain for the duration of

this Agreement insurance policies against claims for injuries to persons or damages to property which may
arise from or in connection with the performance of the work hereunder and the results of that work by the
Consultant, his or her agents, representatives, employees or subcontractors, as set forth in Addendum A.
attached hereto, which is incorporated herein by reference.

Section 5.

INDEMNIFICATION

Section 8.

The City is obligated to hold hammless, defend and indemnify Consultant with respect to
any third party claims arising out of his/her performance of hisher duties under the
contract, The City's obligation to do so is satisfied by the inclusion of the Consultant as a
covered party under the ABAG PLAN Program as set forth in Addendum A.

STATUS OF CONSULTANT.

6.1

6.2

Section 7.

Independent Contractor, At all times during the term of this Agreement, Consultant shall
be an independent contractor and shall not be an employee of City. City shall have the
right to control Consultant only insofar as the results of Consultant's services rendered
pursuant to this Agreement and assignment of personnel pursuant fo Subparagraph 1.3.

Otherwise, City shall not have the right fo control the means by which Consultant

accomplishes services rendered pursuant fo this Agreement. Notwithstanding any other
City, state, or federal policy, rule, regulation, law, or ordinance to the contrary, Consultant
and any of his.-employees, agents, and subcontractors providing services under -this
Agreement shall not qualify for or become enfitled to, and hereby agree fo waive any and
all claims to, any compensation, benefit, or any incident of employment by City, including
but not limited to eligibility to enrofl in the California Public Employees Retirement System

{PERS) as an employee of City.and entitlement fo. any.confribution to be paid by City for

employer contributions and/or employee contributions for PERS benefits.

Consultant Not Agent. Except as City may specify in writing, Consultant shall have no
authority, express or implied, to act on behalf of City in any capacity whatsoever as an
agent. Consultant shall have no authority, express or Implied, pursuant to this Agreement
to bind City to any obligation whatsoever.

LEGAL REQUIREMENTS,

7.1

7.2

7.3

Governing Law. The laws of the State of California shall govem this Agreement.

Compliance with Applicable Laws. Consultant and any subcontractors shall comply with
all laws applicable to the performance of the work hereunder, |

Other Governmental Regulations., To the extent that this Agreement may be funded by
fiscal assistance from another govemmental entity, Consultant and any subcontractors

...shall comply.with all applicable rules.and regutations to.which City is bound.by.the terms.of .

such fiscal assistance program.
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74 Licenses and Permits. Consultant represents and warrants to City that Consultant and

' his employees, agents, and any subcontractors have all licenses, permits, qualifications,
and approvals of whatsoever nature that are legally required fo practice their respective
professions, Consultant represents and warrants fo City that Consulfant and his
employees, agents, any subcontractors shall, at their sole cost and expense, keep in effect
at all imes during the term of this Agreement any licenses, permits, and approvals that are
iegally required to practice their respective professions and to perform this Agreement. In
addition to the foregoing, Consultant and any subconiractors shall obtain and maintain
during the term of this Agreement a valid business license from City.

7.5  Nondiscrimination and Equal Opportunity. Consultant shall not discriminate, on the
basis of a person’s race, religion, color, national origin, age, physical or mental handicap or
disability, medical condition, marital status, sex, or sexual orientation, against any
employee, applicant for employment, subcontractor, bidder for a subcontract, or participant
in, recipient of, or applicant for any services or programs provided by Consuitant under this
Agreement. Consultant shall comply with all applicable federal, state, and local laws,
policies, rules, and requirements related to equal opportunity and nondiscrimination in
employment, contracting, and the provision of any services that are the subject of this
Agreement, including but not limited to the satisfaction of any positive obligations required
of Consultant thereby.

Consuliant shall include the provisions of this Subsection in any subcontract approved by
the Cify or this Agreement.

Section 8. TERMINATION AND MODIFICATION,

84  Termination, City may terminate this Agreement at any fime and without cause upon
written nofification to Consultant.

In the event of termination, Consultant shall be entifled to compensation for services

performed prior to the effective date of termination as provided in Section 2. City,

however, may condition payment of such compensation upon Consulfant delivering to City

any or afl documents, photographs, compuier software, video and audio fapes, and other

materials provided to Consultant or prepared by or for Consultant or the City in connection
' with this Agreement.

8.2 Extension. City may, in its sole and exclusive discretion, extend the end date of this
Agreement beyond that provided for in Subsection 1.1. Any such extension shall require a
written amendment to this Agreement, as provided for herein. Consultant understands and
agrees that, if City grants such an extension, City shafl have no obligation fo provide
Consultant with compensation beyond the maximum amount provided for in this
Agreement. Similarly, unless authorized by the City, City shall have no obligation to

.....reimburse Consultant for any otherwise reimbursable expenses incurred during the

extension period.
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- 83  Amendments, The parties may amend this Agreement only by a writing signed by all the
parties.

8.4  Assignment and Subcontracting. City and Consultant recognize and agree that this
- hgreement contemplates personal performance by Consulfant and is based upon a
determination of Consultant's unique personal competence, experience, and specialized
personal knowledge. Moreover, a substantial inducement fo City for entering into this
Agreement was and is the professional reputation and competence of Consuitant.
Consultant may not assign this Agreement or any interest therein without the prior written
approval of the City. Consultant shall not subcontract any portion of the periormance
contemplated and provided for herein, other than to the subconfractors listed in the
Consultant's proposal, without prior written approval of the City.

8.5  Survival, All obligations arising prior to the termination of this Agreement and all
provisions of this Agreement allocating fiability between City and Consultant shall survive
the termination of this Agreement.

8.6  Options upon Breach by Consultant. [f Consultant matenally breaches any of the ferms
of this Agreement, City's remedies shall include, but not be limited to, any or all of the
following:

8.6.1 . Immediate cancellation of the Agreement;

8.8.2 Retention of the plans, specifications, drawings, reports, design documents, and
any other work product prepared by Consuitant pursuant to this Agreement prior to
cancellation;.and. -

8.6.3 Retention of a different consultant at Consultant’s cost to complete the work
described in Addendum B not finished by Consuttant.

Secfion 9. KEEPING AND STATUS CF RECORDS.

9.1 Records Created as Part of Consultant's Performance. All reports, data, maps,
"~ models, charts, studies, surveys, photographs, memoranda, plans, studies, specificafions,
records, files, or any other documents or materials, in electronic or any other form, that
Consultant prepares or obtains pursuant fo this Agreement and that relate to the matters
covered hereunder shall be the property of the City. Consultant hereby agrees to deliver

those documents to the City at any time upon demand of the City. It is understood and

agreed that the documents and other materials, including but not limited to those described

above, prepared pursuant to this Agreement are prepared specifically for the City and are

not necessarily suitable for any future or other use. Faiiure by Consultant o deliver these
documents to the City within the time period specified by the City shall be a matenal

"~ data, plans, speclf'catlons ‘reports and other documents are prehmmary drafts not kept by

the City in the ordinary course of business and will not be disciosed to third parties without
prior written consent of both parties.

Consulting Services Agreement Detween March 29, 2010
City of Milpitas and Jeffrey Clet Page &
COM 3/30/2010



9.2

9.3

Section 10

Consultant’s Books and Records, Consultant shall maintain any and all ledgers, books
of account, invoices, vouchers, canceled checks, and other records or documents
evidencing or relating to charges for services or expenditures and disbursemenis charged
to the City under this Agreement for a minimum of three (3) years, or for any longer period
required by law, from the date of final payment to the Consultant to this Agreement.

inspection and Audit of Records. Any records or documents that Section 9.2 of this
Agreement requires Consultant to maintain shall be made available for inspection, audit,
and/or copying at any time during regular business hours, upon oral or written request of
the City. Under Califomia Government Code Section 8546.7, if the amount of public funds
expended under this Agreement exceeds TEN THOUSAND DOLLARS ($10,000.00), the
Agreement shall be subject to the examination and audit of the State Auditor, at the
request of City or as part of any audit of the Cify, for a period of three (3) years after final
payment under the Agreement.

MISCELLANEOUS PROVISIONS,

10.1

10.2

10.3

10.4

105

Attorneys’ Fees, If a parly to this Agreement brings any action, including an action for
declaratory refief, to enforce or inferpret the provision of this Agreement, the prevailing
party shall be entifled to reasonable atiorneys’ fees in addition o any other relief to which

_ that party may be enfitied. The court may set such fees in the same action or in a

separate action brought for that purpose.

Venue., In the event that either party brings any action against the other under this

state courts of Cahfomra in the County of Santa Clara or in the United States' District Court
for the Northem District of California,

Severability. If a court of competent jurisdiction finds or rules that any provision of this
Agreement is invalid, void, or unenforceable, the provisions of this Agreement not so
adjudged shall remain in full force and effect. The invalidity in whole or in part of any
provision of this Agreement shall not void or affect the validity of any other provision of this
Agreement.

No Implied Waiver of Breach. The waiver of performance or any breach of a specific
provision of this Agreement does not constitute a waiver of any other breach of that term or
any other term of this Agreement.

Successors and Assigns. The provisions of this Agreement shall inure to the benefit of
and shatt apply to and bind the successors and assigns of the parties.

Use of Recycled Products. Consultant shall prepare and submit all reporis, wnﬁen'

studies and other prrnted material on recycled paper to the extent i is avaiiable at equal of T

less cost than virgin paper.
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10.7

10.9

10.10

Confract Administration, This Agreement shall be administered by

Conflict of Interest. Consultant may serve other clients, but none whose activities within
the corporate fimits of City or whose business, regardless of location, would place
Consultant in a “conflict of inferest,” as that term is defined in the Polifical Reform Act,
codified at Califomnia Government Code Section 81000 ef seq.

Consultant shall not employ any City official in the work performed pursuant to this
Agreement. No officer or employee of City shall have any financial interest in this
Agreement that would violate California Government Code Sections 1090 ef seq.

Consultant hereby warrants that it is not now, nor has it been in the previous twelve (12)
months, an employee, agent, appointee, or official of the City. If Consulant were an
employee, agent, appointee, or official of the City in the previous twelve months,
Consultant warrants that it did not participate in any manner in the forming of this
Agreement. Consultant understands that, if this Agreement is made in violation of
Government Code §1020 sf.seq., the entire Agreement is void and Consultant will nof be
entitied to any compensation for services performed pursuant fo this Agreement, including
reimbursement of expenses, and Consultant will be required to reimburse the City for any
sums paid to the Consultant. Consultant understands that, in addition to the foregoing, it
may be subject fo criminal prosecution for a violation of Governrnent Code § 1090 and, if
appficable, may be disqualified from holding public office in the State of California.

Consultant certifies that it has not paid any direct or contingent fee, contribution, donation
or consideration of any kind fo any firm, organization, or person (other than a bona fide
employee of Consultant) in connection with procuring this Agreement, nor has Consuitant
agreed to employ or retain any firm, organization, or person in connection with the

-performance of this Agreement as a condition for obtaining this Agreement.

Solicitation. Consultant agrees not to sclicit business at any meeting, focus group, or
interview refated to this Agreement, either orally or through any written materials.

who is authorized to act for, and on behalf of, City, Al
correspondence shall be directed fo or through the Confract Administrator or his or her
designee. ‘

Notices. Any written nofice to Consuitant shall be sent to:
Jeffrey L. Clet

3405 Rancho Vista Court

Gilroy, CA 95020

Any written notice to City shall be sent to;
Thomas C. Williams

Milpitas, Catifornia 95035

ABbEastCalaveras Boulevard .
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10.11 Professional Seal. Where applicable in the determination of the City, the first page of a
technical report, first page of design specifications, and each page of construction
drawings shall be stamped/sealed and signed by the licensed professional responsible for
the report/design preparation,

10.12 Integration. This Agreement, including the addendums, represents the entire and
integrated agreement between City and Consultant and supersedes all prior negofiations, -
representations, or agreements, either written or oral.

10.13 Addendums. All addendums referenced in this Agreement are incorporated by reference
herein.

1044 Counterparts. This Agreement may be executed in counterparts and each counterpart
will have the same force and effect as an original

Datef? ¢ | o ' Date

APPROVEDAS TO FORM:

“Michaél-+-0géz, City W

ATTEST:

Mary LaveligZLity Clerk
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ADDENDUM A

INSURANCE REQUIREMENTS FOR CONSULTANTS

The City is obligated to hold harmless, defend and indemnify Consuitant with respect to any third party
claims arising out of his performance of his dufies under the confract. The City's obligation to do so is
satisfied by the inclusion of the Consultant as a covered party under the ABAG PLAN Program. The City
agrees, therefore, to include Jeff Clet, Consultant herein, as a covered parfy under its ABAG PLAN
Program. As such, no additional insurance is required of Consultant except that he shall not operate any
non-city owned vehicle that is not fully insured while conducting services under this agreement.

City reserves the right to modify these requirements, including limits, based on the nature of the risk, prior
experience, insurer, coverage, or other special circumstances.
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ADDENDUM B
SCOPE OF SERVICES

Project Deliverables and Work to be perfolrmed is restricted to administrative duties and responsibilities
fisted below. The City understands and agrees that Consultant has medical limitations preventing him from
performing emergency response or “safety” refated duties and/ or responsibilities.

1. Consultant shall conduct administrative review of all divfsions of the fire department and make
recommendations o the City Manager as a Project Defiverable.

3. Consultant shalt provide leadership development training fo all personnel within the fire department and
make recommendations fo the City Manager about succession planning In a written report as a Project
Deliverable.

4. Consultant shall provide budgetary review of all divisions of the fire department and make
recommendations to the City Manager.

§. Consultant shail provide advice and assistance to the Human Resources Director and City Manager in
the selection and promofion of persorinel.

7. Consultant shall attend all meetings necessary to carry out the work described in this agreement and as
directed by the City Manager.

9. Consultant shall work with other department heads to provide advice and assistance to them in carrying
out their duties and responsibilities. i
10. Consultani shall work with the public in a manner so as to provide customer satisfaction on issues
relating to the fire department.

11. Consultant shall produce all Project Deliverables as required within the Term. Consultant shall produce
such Project Deliverables upon request of the City Manager on terms that are reasonable.
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ADDENDUM G

COMPENSATION SCHEDULE

Consultant shall be paid at the hourty rate of $150.00 per hour. All services performed shall be
accomplished personally by Jeffrey L. Clet. Consultant shall be paid a minimum of four hours or the actual
hours worked whichever is greater for all work performed that requires an-site presence. All reimbursable
expenses are to be included within the Compensation amount sef forth in Section 2 of the Agreemeant. All
reimbursable expenses shall be pre-approved by the City Manager.

Consulling Services Agreement between March 29, 2010
City of Miipifas and Jeffrey Clet Page 12
COM 3/30/2010 :



