
LIST OF ATTACHMENTS FOR PUBLIC HEARING 
ITEM NO. 1 – HOLD A PUBLIC HEARING TO HEAR 
APPEAL OF MODIFICATIONS TO CONDITIONS OF 
APPROVAL FOR CLUB BAHIA AT 78 DEMPSEY ROAD 
 

A. Council Resolutions (Approval or Denial of 

 Project) 

B. Club Bahia Appeal 

C. Staff Report from 1/12/2011 Planning 

Commission’s Meeting 

D. Signed Planning Commission’s Resolution & 

Conditions of Approval 

E. Planning Commission’s 1/12/2011 Approved 

Meeting Minutes 



RESOLUTION NO. ___ 
 

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF MILPITAS AFFIRMING PLANNING 
COMMISSION RESOLUTION NO. 11-001 REGARDING CONDITIONAL USE PERMIT 

AMENDMENT NO. UP09-0004 
 

WHEREAS, the above-captioned matter has been fully considered after a noticed public hearing and 
decision rendered by the Planning Commission for the City of Milpitas on January 12, 2011; and 
 

WHEREAS, on January 20, 2011, the Club Bahia filed a timely appeal of the Planning Commission 
decision; and 

 
WHEREAS, the City Council reviewed the appeal, de novo, and held a duly noticed public hearing on 

the matter on March 1, 2011 and considered public testimony and reviewed various written submissions, materials 
and the underlying record, and reviewed a determination prepared for the project in accordance with the 
California Environmental Quality Act (“CEQA”) which identifies the potential for significant effects on the 
environment from development of the Project and finds the project categorically exempt under section 15301. 

 
 NOW, THEREFORE, the City Council of the City of Milpitas hereby finds, determines, and resolves as 
follows: 
 

1. The City Council has considered the full record before it, which may include but is not limited to 
such things as the staff report, testimony by staff and the public, and other materials and evidence 
submitted or provided to it.  Furthermore, the recitals set forth above are found to be true and 
correct and are incorporated herein by reference. 

 
2. The City Council hereby affirms the decision of the Planning Commission and adopts the 

findings, conclusions and conditions of approval set forth in Planning Commission Resolution 
No. 11-001 as its own. 

 
PASSED AND ADOPTED this _______ day of _______________, by the following vote: 

 
AYES: 
 
NOES: 
 
ABSENT: 
 
ABSTAIN: 
 

ATTEST: APPROVED: 
 
 
_________________________________________ ________________________________ 
Mary Lavelle, City Clerk Jose S. Esteves, Mayor 
 
 
APPROVED AS TO FORM: 
 
 
_________________________________________ 
Michael J. Ogaz, City Attorney 

  Resolution No. ____ 

A



  Resolution No. ____ 

RESOLUTION NO. _____ 
 

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF MILPITAS OVERTURNING THE DECISION 
OF THE PLANNING COMMISSION IN ITS RESOLUTION NO. 11-0001 REGARDING CONDITIONAL USE 

PERMIT AMENDMENT NO. UP09-0004 
 

WHEREAS, the above-captioned matter has been considered after a noticed public hearing and decision rendered 
by the Planning Commission for the City of Milpitas on January 12, 2011; and 
 

WHEREAS, on January 20, 2011, the Club Bahia filed a timely appeal of the Planning Commission decision; and 
 

WHEREAS, the City Council reviewed the appeal, de novo, and held a duly noticed public hearing on the matter 
on March 1, 2011 and considered public testimony and reviewed various written submissions, materials and the 
underlying record, and reviewed a determination prepared for the project in accordance with the California Environmental 
Quality Act (“CEQA”) which identifies the potential for significant effects on the environment from development of the 
Project and finds the project categorically exempt under section 15301. 

 
NOW, THEREFORE, the City Council of the City of Milpitas hereby finds, determines, and resolves as follows: 

 
1. The City Council has considered the full record before it, which may include but is not limited to such things 

as the staff report, testimony by staff and the public, and other materials and evidence submitted or provided 
to it.  Furthermore, the recitals set forth above are found to be true and correct and are incorporated herein by 
reference. 

 
2. The City Council finds that the permit modifications imposed by Planning Commission Resolution 11-001 are 

not necessary to keep the project consistent with the enumerated General Plan policies and that, based upon 
the totality of the circumstances, the project is consistent with the General Plan without the permit 
modifications. 

 
3. The City Council finds that the permit modifications imposed by Planning Commission Resolution 11-001 are 

not necessary to keep the project consistent with the Zoning Code because the proposed uses are ancillary 
uses consistent with the requirements of the Code, and the current use under the permit before modification 
by Planning Commission Resolution No. 11-001 is not detrimental or injurious to property or improvements 
in the vicinity nor to the public health, safety and general welfare. 

 
4. The Council overturns the decision of the Planning Commission, overruling and nullifying the effects of 

Planning Commission Resolution 11-001, and deletes all proposed modifications to CUP UA09-0004 
imposed thereby, returning that CUP to the terms and conditions in existence prior to consideration by the 
Planning Commission at its meeting of January 12, 2011. 

 
PASSED AND ADOPTED this _____ day of ____________________, by the following vote: 

 
AYES: 

NOES: 

ABSENT: 

ABSTAIN: 
 
ATTEST: APPROVED: 
 
___________________________________________ ________________________________ 
Mary Lavelle, City Clerk Jose S. Esteves, Mayor 
 
APPROVED AS TO FORM: 
 
___________________________________________ 
Michael J. Ogaz, City Attorney 
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  AGENDA ITEM: XI-1 

MILPITAS PLANNING COMMISSION 
AGENDA REPORT 

 

PUBLIC HEARING  Meeting Date: January 12, 2011 

 
APPLICATION: REVIEW OF CONDITIONAL USE PERMIT AMENDMENT 

NO. UA08-0010: 
APPLICATION  
SUMMARY: A review to determine under Section XI-10-63.06 of the Milpitas 

Zoning Code whether to modify or to recommend suspension or 
revocation of a Conditional Use Permit for a restaurant with full 
onsite alcoholic beverages consumption 

 

LOCATION: 78 Dempsey Road (APN: 088-04-001 ) 

APPLICANT: Maria Zavala, 78 Dempsey Road, Milpitas, CA 95035 

OWNER: Joseph Levng, P.O. Box 36033, Milpitas, CA 95035 
 
RECOMMENDATION: Staff recommends that the Planning Commission:  

Adopt Resolution No. 11-001 with modified and restated 
conditions of approval. 

 
PROJECT DATA: 

General Plan/ 
Zoning Designation: Retail Sub-Center / Neighborhood Commercial (C1) 
 
Overlay: Site and Architectural Overlay District (-S). 
 
Related Permits: Use Permit No. UP1132, Use Permit Amendment No. UA08-0010, 

and Use Permit Amendment No. UA09-0004 
   
CEQA Determination: Categorically exempt from further environmental review pursuant 

to Section 15301, “Existing Facilities” of the California 
Environmental Quality Act (CEQA) guidelines. 

  
PLANNER: Tiffany Brown, Junior Planner 
 
PJ: 2534 
 
ATTACHMENTS:    A. Resolution No. 11-001 

B. December 2010 Planning Commission Review 
C. December 2010 Planning Commission Meeting Minutes 
D. January 2010 Planning Commission Staff Report 
E. January 2010 Adopted Resolution No. 10-005 

C
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F. January 2010 Planning Commission Meeting Minutes 
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LOCATION MAP  
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BACKGROUND 
 
On July 9, 2008 the Planning Commission approved Conditional Use Permit Amendment No. 
UA08-0010, to allow for seating on the dance floor area during restaurant/dining hours, where 
previously no seating was permitted and to allow the service of a full range of alcoholic 
beverages for the existing restaurant located within the Fiesta Plaza Shopping Center known as 
Club Bahia. 
 
In January of 2010 the Planning Commission reviewed a request for a 2,150 square foot 
expansion for the restaurant at this location.  Staff raised concerns that the late night hour 
operations at the restaurant have been typical of a nightclub and that the underlying 
Neighborhood Commercial zoning district does not allow nightclubs.  The Planning Commission 
adopted and approved the permit for the restaurant expansion at that hearing with modified 
conditions of approval.  (See attached D-F, Staff Report, Resolution with Conditions, Meeting 
Minutes). 
 
The last required review of the permit amendment which allowed for all types of alcoholic 
beverage sales was held at the December 12, 2010 Planning Commission meeting.  Staff 
presented additional concerns and information about the restaurant operating more like a 
nightclub.  The Planning Commission directed Staff to schedule a public hearing for the review 
and possible modification of the Conditional Use Permit for the Club Bahia establishment.   
 
Under Section XI-10-63.06 of the Milpitas Municipal Code, the Planning Commission may 
modify a permit by either amending or adding new conditions of approval to a project.  
Alternatively, the Planning Commission may recommend to the City Council that a permit be 
suspended or revoked in its entirety.  At this time, Staff recommends that the operator be allowed 
to retain its Conditional Use Permit, but with modifications to the conditions of approval to 
ensure the establishment’s operation is in conformity with its restaurant use approval.   
  
PROJECT DESCRIPTION 
 
The project site is within the Fiesta Plaza shopping center.  The west side of the Plaza runs 
adjacent to Interstate 680 with neighborhood commercial (C1) zoning to the north and east and 
residential (R3) zoning to the south.  See the vicinity map on the previous page. The plaza is 
zoned neighborhood commercial with existing businesses such as Indian Cuisine & Sweets, 
Deep Emporium, Los Reyes Mexican Food, Cheer-Liter Liquor Store, Hala Marks, a take out 
pizza place, and Hung Vong Billiard, Fiesta Market, and Club Bahia. 
 
The Conditional Use Permit that this restaurant operates under is as follows:  A restaurant as a 
primary use that includes on-site dining, takeout foods, on-site consumption of a full range of 
alcoholic beverages, sale of cigarettes, dancing, live entertainment, amplified music, 
amusement/arcade area, and band area.  The restaurant hours are Sunday through Thursday 
10:00A.M. – 10:00P.M. and on Friday and Saturday 10:00A.M. – 2:00A.M.  The approved 
tenant space is 4,550 square feet with a maximum dining area of 351 square feet, a maximum 
amusement area of 450 square feet, and a maximum dancing area of 352 square feet.  Please see 
Attachment E. for the approved conditions of approval.   
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Figure-1 
January 2010, Approved Floor Plan 

 
 
 
 
 
 
 
 
 
 
 
 
 
 

Planning Commission 
approved extending the 
dining area instead of pool 
table in this area 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
The applicant is in the process of obtaining a building permit for the restaurant expansion and 
therefore is operating under its existing condition which is approximately half the size of the 
approved space.  (See Attachment D for existing floor plan). 
 
ALLEGED PERMIT VIOLATIONS/PUBLIC NUISANCE ACTIVITY AND PERMIT 
MODIFICATION, REVOCATION AND SUSPENSION PROCESS 
 
As noted in the December 2010 review for Club Bahia, the Police department has had 
approximately 30 arrests and incident reports for various offences including drunk in public, 
drinking in public, fighting in public (indoors and in the parking lot), driving under the influence, 
underage drinking, and urinating in public since January 2010.  Many of these incidents occurred 
in the parking lot in front of Club Bahia. 
 
Based on Staff observations, in addition to the number of arrests and incidents that are 
considered above normal for a restaurant use, Club Bahia appears to be operating primarily as a 
bar and dance club at night versus a restaurant with accompanying live entertainment.   
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The underlying Neighborhood Commercial zoning district does not allow for bars or nightclubs.  
Pursuant to its powers under Section XI-10-63.06 of the Milpitas Municipal Code, the Planning 
Commission directed Staff to initiate a review and notice a public hearing for possible 
modification of the Conditional Use Permit.  After reviewing the evidence and taking any 
testimony at the public hearing, the Planning Commission may do any of the following based 
upon sufficient evidence: 
 

1. Modify the conditions of approval of the Conditional Use Permit (Staff Recommendation) 
2. Alternatively, recommend that the City Council suspend or revoke the Conditional Use 

Permit  
3. Alternatively, take no action (i.e., permit the operator to retain its Conditional Use Permit 

with no modifications)     
 
Staff Recommendation of Permit Modification: Staff recommends that the Planning Commission 
modify the existing conditions of approval to help ensure that the restaurant operates as intended, 
not as a bar or nightclub.  The proposed modifications are shown in strikethrough and underlined 
new text form: 
 

7.  Live entertainment and amplified sound for the purpose of dancing shall not go past 
2:00A.M. 12:00 midnight.  The operator shall be responsible for ensuring that all doors and 
windows remain closed during live entertainment or amplified sound performances. 
 
10.  Alcohol sales and service shall end at or before 1:00 AM 10:00P.M. 

 
For the Planning Commission’s convenience, the existing conditions of approval for the 
restaurant are provided in their entirety in Attachment B.   

ADOPTED PLANS AND ORDINANCES CONSISTENCY 

General Plan 
The table below outlines the project’s consistency with applicable General Plan Guiding 
Principles and Implementing Policies: 
 

Table 1  
General Plan Consistency 

 
Policy Consistency 

Finding 
2.a-I-3: Encourage economic pursuits which will strengthen and promote 

development through stability and balance. 
Consistent.   

2.a-I-5: Maintain policies that promote a strong economy which provides 
economic opportunities for all Milpitas residents within existing  
environmental, social fiscal and land use constraints. 

Consistent.   
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As a restaurant, the project is consistent with the General Plan in that a restaurant encourages 
economic pursuits and maintains policies that promote opportunities for all Milpitas residents 
within the existing environmental, social, fiscal and land use constraints.  
 
Zoning Ordinance 
The restaurant with ancillary activities is consistent with the Milpitas Municipal Code Table 
5.02-1, Commercial Zone Uses: Restaurants, which includes the on-premise consumption of 
alcoholic beverages when found clearly incidental to the primary food service.  However a Bar 
and/or cocktail lounge including dancing and entertainment is not permitted within the 
Neighborhood Commercial Zoning District per Milpitas Municipal Code Table 5.02-1, 
Commercial Zone Uses as a primary use and is therefore considered inconsistent with the zoning 
district.  As conditioned, the restaurant should be operating like a restaurant and the 
modifications proposed by staff will cause the subject establishment to operate consistently with 
intent of the zoning district. 
 
 
ENVIRONMENTAL REVIEW 
The Planning Division conducted an initial environmental assessment of the project in 
accordance with the California Environmental Quality Act (CEQA).  Staff determined that the 
project is categorically exempt from further environmental review pursuant to Section 15301, 
“Existing Facilities” of the California Environmental Quality Act (CEQA) guidelines. The 
project is a modification of conditions of approval for  an existing use. 
 
PUBLIC COMMENT/OUTREACH 
Staff publicly noticed the application in accordance with City and State law.  As of the time of 
writing this report, there have been no inquiries from the public. 
 
CONCLUSION 
It appears during the course of the establishment being open; the business operates as a nightclub 
after 10:00PM, which is inconsistent with the zoning district. The operation has also resulted in 
unusually high calls of service by the police department. The amended conditions recommended 
by staff will help ensure that the business operates as a restaurant and not a nightclub. The 
existing condition by the Planning Commission for a 12, 18 and 24 month review of the 
restaurant after obtaining the Certificate of Occupancy for the expansion, will also help ensure 
that the new conditions are effective. 
 
RECOMMENDATION 
STAFF RECOMMENDS THAT the Planning Commission close the public hearing and take 
one of the following actions: 
 

1. Adopt Resolution No. 11-001, restating and modifying the conditions of approval for 
Club Bahia restaurant. (Staff Recommendation). 

2. Alternatively, recommend that the City Council suspend or revoke the Conditional Use 
Permit.  
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3. Alternatively, take no action (i.e., permit the operator to retain its Conditional Use Permit 
with no modifications).     

 
Attachments: 

A.  Resolution No. 11-001 
B.  December 2010 Planning Commission Review 
C.  December 2010 Planning Commission Meeting Minutes 
D.  January 2010 Planning Commission Staff Report 
E.  January 2010 Adopted Resolution No. 10-005 
F.  January 2010 Planning Commission Meeting Minutes 
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APPROVED 

 
PLANNING COMMISSION MINUTES 

 
January 12, 2011 

 
 
XI.      PUBLIC HEARING 
 
1.  MODIFICATIONS TO 

CONDITIONAL USE 
PERMIT AMENDMENT 
NO. UA08-0010 

      

Tiffany Brown, Junior Planner, presented a review to determine modifications in 
conjunction with Section XI-10-63.06 of the Milpitas Zoning Code to the Conditional 
Use Permit for a restaurant with the service of a full range of alcoholic beverages for 
onsite consumption located at 78 Dempsey Road.  Ms. Brown recommended adopting 
Resolution No. 11-001 with modified and restated conditions of approval.   

Vice-Chair Mandal asked if there is a separate ordinance for night clubs.  Ms. Brown 
stated that this zone does not allow for night clubs.   

Commissioner Ciardella asked if the applicant has security.  Ms. Brown stated they 
have security guards.  Commissioner Ciardella asked since the last meeting has there 
been any further calls.  Officer Petrakovitz stated they have had two other calls since 
December 8, 2010.   

Commissioner Tao asked about the number of calls in 2010.  Officer Petrakovitz stated 
Club Bahia had 31 calls in 2010.  Commissioner Tao wanted to know the time of the 
calls.  Officer Petrakovitz said there were 24 calls after midnight and seven calls before 
midnight.   

Commissioner Tabladillo asked if the calls were residents from Milpitas.  Officer 
Petrakovitz said that is unknown.  He said about 35-40% calls do not happen the day 
of an event.   

Commissioner Ciardella asked if changing the hours make a difference.  Officer 
Petrakovitz stated it would show a positive impact.  These amendments would help.   

Commissioner Sandhu asked out of the 31 calls how many were arrests.  Officer 
Petrakovitz said there were 12-14 arrests with two people hospitalized.   

Commissioner Tao asked what the occupancy limit is.  Ms. Brown stated the 
occupancy limit was through the Building Department so the actual Conditional Use 
Permit to allow for the restaurant did not have an occupancy limit on it. 

Chair Tiernan asked if Club Bahia have their Building permit.  Ms. Brown said the 
building permit for the expansion is not completed.  Chair Tiernan asked if the 12, 18, 
and 24 review would be after the Building permit is issued. 

Commissioner Tabladillo asked if the patrons can bring in outside alcohol.  Officer 
Petrakovitz said their liquor license does not allow outside alcohol to be brought in. 

Ed Gomez, 1052 Matterhorn Court, stated they are new and are still learning.  He 
stated he contacted Commander Corpuz if it was possible to hire officers at the 
restaurant.  Mr. Gomez stated he does not know how to handle the situation.  They 
have six security guards.  He said if they stop selling alcohol at 10:00 pm it would 
affect their business.  Most of the calls made to MPD were made by Mr. Gomez 
himself.   

Commissioner Ciardella suggested speaking to Dave and Busters regarding security.   

Vice-Chair Mandal stated the applicant has to look at safety.  Vice-Chair Mandal 
asked the applicant if he realized he was running his business as a night club.  Mr. 
Gomez said they wanted to have entertainment.  It’s hard to handle.  Vice-Chair 
Mandal wanted to know what plan they have.  Mr. Gomez said they came up with a 
plan to make it better for all.   

Commissioner Tao asked the applicant his job status.  Mr. Gomez stated he is the 

E
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manager of Club Bahia.   

Commissioner Mohsin asked how many partners are there.  Mr. Gomez stated two 
partners.  Commissioner Mohsin asked if he and Ms. Zavala always present at the 
restaurant.  Mr. Gomez stated he is always at the restaurant.  There are five waitresses 
and two bartenders.  There are 6 security guards.   

Commissioner Tabladillo is concerned with the expansion.  She feels there would be 
an impact to the community.  Commissioner Tabladillo asked if the applicant began to 
address the issues.  Mr. Gomez stated they do have a plan.  Commissioner Tabladillo 
asked how many events they have in a year.  Mr. Gomez stated one event per year. 

Commissioner Sandhu feels the applicant is not taking this business serious.  He is 
suggesting the applicant consult professional people on how to run a business.  

Commissioner Ciardella asked if some of the calls due to the bands.  Mr. Gomez stated 
if the band causes problem they will not return to the business.   

Chair Tiernan stated he is disappointed they do not have a concrete proposal to present 
to the Commission.  Chair Tiernan asked if they have applied for the expansion.  Mr. 
Gomez stated his has to pick up the permit.  Chair Tiernan asked when that will 
happen.  Mr. Gomez stated next week.  Chair Tiernan asked if their license for a 
restaurant not a night club.  Mr. Gomez stated the license is for a restaurant.  Chair 
Tiernan stated the applicant needs a better proposal.  Mr. Gomez stated it was too late 
to submit his proposal.   

Commissioner Tao asked how many employees he has.  Mr. Gomez said there are 15 
employees, five waitresses, two bartenders, two managers, and six security guards.       

Chair Tiernan opened the public hearing.         

There were no speakers from the audience.   

Motion to close the public hearing.  

M/S:  Ciardella, Sandhu 

AYES:  7 

NOES:  0 

ABSENT:  0 

ABSTAIN:  0 

Chair Tiernan stated according to the applicant they have not had time to present a 
proposal.   

Vice-Chair Mandal stated the club is impacting the quality of life in Milpitas.  He 
stated there is no concrete plan in effect.  He is in favor of staff’s recommendation. 

Commissioner Ciardella feels the applicant is trying. 

Commissioner Sandhu agrees with Vice-Chair Mandal and is in favor of staff’s 
recommendation.   

Commissioner Tabladillo believes this business is not adding the quality of life to 
Milpitas.  She feels this business is acting as a night club.  She supports staff’s 
recommendation.     

Commissioner Mohsin feels this business is acting as a night club and not a restaurant.   

Chair Tiernan stated this business is zoned to be a restaurant not a club which he feels 
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is running as a night club.        

Motion to adopt Resolution No. 11-001 with modified and restated conditions of 
approval.   

M/S:  Sandhu, Tabladillo 

AYES:  6 

NOES:  1 (Larry Ciardella) 

ABSENT:  0 

ABSTAIN:  0 

 
XII. 
ADJOURNMENT 

The meeting was adjourned at 9:25 p.m. to the next meeting of January 26, 2011. 
 
Respectfully Submitted, 
 
                                                                              James Lindsay 
 Planning & Neighborhood  
 Services Director 
 
 
 
 
  Yvonne Andrade 
                                                                   Recording Secretary              
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