MEMORANDUM ~ DA
Office of the Redevelopment Agency Counsel
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e
CALIFORNIA
NCOAPORATED
JANUARY 26, 1954

Date: August 17, 2011

To: Mayor Esteves and Members of the City Council

From: Bryan Otake, Assistant Agency Counsel

Subject: Resolution Approving an Enforceable Obligation Payment Schedule

Background: As stated in previous reports to this Agency Board, on June 30, 2011, the Governor
approved the State Budget and two extraordinary session bills, ABX1 26 and ABX1 27, that
eliminate or severely constrain redevelopment agencies.

ABX1 26 purported to suspend the ability of all redevelopment agencies throughout the State,
including the Milpitas Redevelopment Agency, from issuing debt or entering into new obligations
until October 1, 2011. On that date, all redevelopment agencies would supposedly be dissolved,
unless the cities or counties within their boundaries opt to enact an ordinance to participate in a so-
called “Voluntary Alternative Redevelopment Program” under ABX1 27. ABX1 27 purported to
allow the City of Milpitas to essentially revive the Milpitas Redevelopment Agency and lift the
suspension on new redevelopment activities, so long as the City enacted an ordinance committing it
to make certain annual payments to the State.

On July 18, 2011, the California Redevelopment Association filed a lawsuit in the California
Supreme Court challenging the legality of these two bills. In an ordered issued on August 11 and
later amended on August 17, 2011, the California Supreme Court ordered a temporary “stay” or halt
on both the State’s enforcement of most parts of the two bills and the activities of redevelopment
agencies, until the Supreme Court can decide whether or not the bills are constitutional.

By issuing a temporary order, the Supreme Court has ruled that redevelopment agencies, at least for
now, cannot opt into the voluntary program and recommence redevelopment activities, even if they
so desire. The Supreme Court has also ordered that redevelopment agencies cannot enter into any
new debt or financial obligations, pending the court’s final decision, and must adopt a list of
preexisting financial commitments (“Enforceable Obligation Payment Schedule™).

If the Agency does not adopt an Enforceable Obligation Payment Schedule, the Agency would not
have the authority to make any payments under any preexisting contracts after August 27, 2011.
Thus, for example, important infrastructure projects and other efforts to revitalize the Milpitas
community and eliminate blight that were approved prior to June 30, 2011, would be suspended.
The economic impacts would be severe.

Therefore, while the Agency awaits a final decision in the California Redevelopment Association’s
lawsuit, it is Staff’s recommendation that the Agency Board adopt a resolution approving an
Enforceable Obligation Payment Schedule.




Fiscal Impact: None, if the resolution is adopted. The Enforceable Obligation Payment Schedule
lists encumbrances and payments listed in the Fiscal Year 2011-12 Budget.

Recommendation: Adopt a resolution approving the Enforceable Obligation Payment
Schedule.

Attachment: Resolution Approving the Enforceable Obligation Schedule
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RESOLUTION NO.

A RESOLUTION OF THE REDEVELOPMENT AGENCY OF THE CITY OF MILPITAS APPROVING
AN ENFORCEABLE OBLIGATION PAYMENT SCHEDULE

WHEREAS, the Milpitas Redevelopment Agency (“Agency”) is a redevelopment agency organized and
existing under the California Community Redevelopment Law (Health & Safety Code § 33000 et seq.) (“CRL")
and has been authorized to transact business and exercise the powers of a redevelopment agency pursuant to
action of the City Council of the City of Milpitas (“City Council” or “City,” as applicable); and

WHEREAS, in connection with approval and adoption of the State Budget for Fiscal Year 2011-12, the
California Legislature has approved, and the Governor has signed (i) ABX1 26 (Stats. 2011, chap. 5, “ABX1
26), which immediately suspends all otherwise legal redevelopment activities and incurrence of indebtedness,
and dissolves redevelopment agencies effective October 1, 2011; and (ii) ABX1 27 (Stats. 2011, chap. 6, “ABX1
27”), which allows communities to avoid the consequences of the ABX1 26 and continue their redevelopment
agency if the community agrees to comply with the alternative voluntary redevelopment program described in
Section 2 of ABX1 27 adding Part 1.9 (commencing with section 34192) of Division 24 of the Health and Safety
Code; and

WHEREAS, the Agency Board believes that both assembly bills violate the Constitution of the State of
California; and

WHEREAS, specifically, the Agency Board believes that ABX1 26 and ABX1 27 are inconsistent with
various constitutional provisions which protect city and county property tax revenues and redevelopment agency
tax increment revenues, including but not limited to Article XIIIA, section 25.5, Article XIIIA, section 1, Article
XIl11, section 24, Article XVI, section 6, Article XI1IB and Article XVI, section 16, of the California Constitution,
and are therefore unlawful and unenforceable; and

WHEREAS, the California Supreme Court issued an order on August 11 and later amended on August
17, 2011, staying portions of ABX1 26 and ABX1 27; and

WHEREAS, portions of ABX1 26 that are not subject to the Supreme Court’s stay require that
redevelopment agencies adopt a listing of enforceable payments and obligations under that legislation
(“Enforceable Obligation Payment Schedule™); and

WHEREAS, Agency and City of Milpitas (“City”) staff have reviewed the various obligations of the
Agency and identified certain payments and actions that constitute enforceable obligations as defined in ABX1 26
and have prepared the Schedule attached hereto as Exhibit A.

NOW, THEREFORE the Board of the Redevelopment Agency of the City of Milpitas hereby finds,
determines, and resolves as follows:

1. The Milpitas Redevelopment Agency Board has considered the full record before it, which may
include but is not limited to such things as the staff report, testimony by staff and the public, and
other materials and evidence submitted or provided to it. The recitals set forth above are found to
be true and correct and are incorporated herein by reference.

2. In accordance with Health and Safety Code Section 34167, the Board hereby adopts, under
protest, the Schedule attached hereto as Exhibit A as the Agency's Enforceable Obligation
Payment Schedule as required by ABX1 26. This action is taken without prejudice to the rights
of the Agency (a) to challenge the validity of the ABX1 26 and ABX1 27 and (b) in the event that
ABX1 26 and ABX1 27 are declared invalid by a court of competent jurisdiction, to seek
reimbursement or compensation for any damages the Agency or the City may have incurred as a
result of their passage.

1 Resolution No.



3. The Board further declares that were it not for the California Supreme Court, staying most of
ABX1 27, the City would have adopted an ordinance under protest to opt into the voluntary
program provisions of that bill and thereby entitled itself to enter into new financial obligations
and indebtedness.

4. Agency staff shall monitor and review Agency obligations to ensure compliance with the
Schedule and the sections of ABX1 26 that are not subject to the California Supreme Court stay,
and shall, if necessary, prepare an amended Schedule to be considered and adopted by the Board
as necessary to comply with pertinent provisions of ABX1 26.

PASSED AND ADOPTED this day of , by the following vote:

AYES:

NOES:

ABSENT:

ABSTAIN:

ATTEST: APPROVED:

Mary Lavelle, Agency Secretary Jose S. Esteves, Chair

APPROVED AS TO FORM:

Michael J. Ogaz, Agency Counsel
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