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1-310-3.170 Calendars of Officials

* Members of the City Council (including the Mayor), Planning Commission
and the City Manager shall maintain a monthly City Calendar form which
includes all City-related appointments, meetings, including regular and
special City Council and Planning Commission meetings, public events or
speaking engagements, meetings with developers, meetings with consultants,
meetings with lobbyists, regional meetings, and meetings of subcommittees or
task forces. The description shall include the meeting’s duration, and shall
include a listing of all principal individuals present at meetings with
developers, meetings with consultants, and meetings with lobbyists. The
Mayor, City Council, City Manager and Planning Commission members shall
submit the updated calendar forms for the prior month to the City Clerk
during the first week of every month, and the schedule shall be a public
record subject to inspection during normal business hours at the office of the
City Clerk and additionally available in electronic format on the City’s official
wel})lsite. Councilmembers shall be trained in the operation and procedures for
entering or re-entering data into an automated calendaring system
maintained on the City’s website.
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Specific Appointment Details
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" 1-310-4.50 WILLFUL FAILURE
SHALL BE OFFICIAL MISCONDUCT

® The willful failure of any elected official, department
head, or other managerial City employee to discharge
any duties imposed by the Open Government
Ordinance, the Brown Act or the Public Records Act
shall be deemed official misconduct.
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1-310-4.60 ENFORCEMEN

PROVISIONS

* (a) Any person may institute proceedings for injunctive relief,
declaratory relief, or writ of mandate in any court of competent
jurisdiction to enforce his or her right to inspect or to receive a copy of
any public record or class of public records under this ordinance or to
enforce his or her right to attend any meeting required under this
ordinance to be open, or to compel such meeting to be open.

* (b) A court shall award costs and reasonable attorneys' fees to the
plaintiff who is the prevailing party in an action brought to enforce
this ordinance.

* (c) If a court finds that an action filed pursuant to this section is
frivolous, the City may assert its rights to be paid its reasonable
attorneys' fees and costs.

* (d) Any person may institute proceedings for enforcement and
penalties under this ordinance in any court of competent jurisdiction



Conclusion

* There is “good faith” compliance by the Mayor, Vice
Mayor and Council Members.

® There is a “difference” in the details of each calendar
posting by all members of the council.

® There is a “difference” in how the details are inputted
into the city calendar by each member of the council.

* For all members of the council to be in sync, the
following questions should be discussed for
clarification this evening.



Council Calendar Compliance

* What constitutes a violation of Section I-310-3.1707

* What is considered “good faith” compliance of the
ordinance?

* How do we determine if there is not “good faith”
compliance of the ordinance?

* How do we decide how much information should be
included in the “details” of the calendar posting?

* What would be considered a violation of the
ordinance?
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October 13, 2011

BY ELECTRONIC MAIL (addressees below)

Mayor and Members of the City Council

& City Attorney
City of Milpitas

455 East Calaveras Boulevard
Milpitas, California 95035

Re:

Proposed Ordinance 243.4 — Meeting of October 18, 2011

Dear Mayor and Members of the City Council:

The undersigned represents residents of Milpitas who are concerned that at a time the
United States Supreme Court’s and the lower courts’ rulings are rejecting restrictions on free
speech, the City of Milpitas is moving to restrict speech.

This law firm has represented clients on campaign speech matters in the United States
Supreme Court, the California Supreme Court and intermediate federal and state appellate courts.
Most recently, we successfully represented the Long Beach Area Chamber of Commerce and its
political action committees in convincing the United States Court of Appeals for the Ninth Circuit
to invalidate the City of Long Beach’s limits on contributions to committees that make independent
expenditures. (Long Beach Chamber of Commerce v. City of Long Beach, 603 F.3d 684 (9" Cir.
2010), cert. den. 131 S.Ct. 392 (2010).) We believe your proposed ordinance flatly violates the
freedom of speech guarantee of the federal Constitution and the California Constitution’s privacy
protections. A portion of it also is preempted by the California Political Reform Act. Below, we
also outline some of the problems and raise questions that need clarification about definitions, and

the lack of definitions in the proposed ordinance.
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City of Milpitas

October 13, 2011

Page 2

1. Limit on Contributions to Independent Expenditure Committees - 1-210-3.10

The revised draft eliminated the application of the section that had limited contributions to
independent expenditure committees in the City of Milpitas, in accordance with our previous letter
of September 20, 2011 that pointed out such a provision was clearly unconstitutional, and if
implemented would subject the City to constitutional attack on the provision with a likely exposure
to substantial attorneys’ fee awards.

2. 1-210-5.20 Disclosure by Independent Expenditure Committees

The revised draft partially but not completely addressed the state preemption defect of the
original draft. As we noted, Milpitas, as a general law city, is subject to the prohibitions and
limitations on adopting its own campaign finance regulations set forth in the California Political Reform
Act (Proposition 9), Government Code 81000 et seq. Several provisions of the Political Reform Act
specifically limit local regulation of campaign finance, Government Code §§ 81013, 81009.5 and 85703
in particular. Government Code §81013 allows local jurisdictions to impose additional requirements to
those provided for in the Political Reform Act “if the requirements do not prevent the person from
complying with [the Political Reform Act.]”

Government Code 81009.5 contains some very specific limitations. Put in less legalese, this
statute allows local jurisdictions to regulate (a) local candidates and ballot measure committees,
(b) their committees and (c) other committees that are active only in the local jurisdiction or are
primarily formed to support or oppose such local candidates and committees. The local jurisdiction
can impose “additional or different filing requirements” than those imposed statewide on all local
jurisdictions, only as to elections held in the local jurisdictions.

The proposed Milpitas ordinance still attempts to regulate state general purpose committees —
committees that are active in state and county elections by requiring them to verbally notify the Milpitas
City Clerk that they had filed required campaign reports concerning Milpitas activity at the $100 level.
As noted in the City Attorney’s report on the revised measure, this provision still is preempted.

Your modified ordinance in this respect still “conflicts” with that state law.
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3. Proposed Chapter 220 (I-220-1.10- 1-220-4.10) Regulation of Campaign
Consultants

Proposed new Chapter 220 of the Municipal Code purports to define the term “campaign
consultant” and requires that a campaign consultant disclose his or her name, business address and
phone number, client names and the names of a campaign consultant’s present Milpitas campaign
clients and also previous clients that had matters before the City Planning Commission or City
Council.

The proposal modifies the definitions and its application to persons or entities (I-220-2.10)
“working for” “candidates for elected public office and ballot measures in the city of Milpitas.” (I-
220-3.10.) The revision applies to “campaign consultants” as defined, but excludes “campaign
managers, employees of a campaign consultant, attorneys and other professionals such as treasurers
who provide purely legal or compliance assistance to City candidates and ballot measures.”

2 ¢C

The measure continues to apply to volunteer activity by a campaign consultant of 10 or
more hours per month or to a volunteer campaign consultant who received $10,000 or more from
“any source” for developing campaign strategy. There appears to be no definition of when the
period covered by the volunteer activity begins, the date from which the $10,000 “look back”
receipts are to be measured, or whether the source must be a candidate, committee or other entity
within or without the City of Milpitas. The measure also applies to campaign consultants that
receive or become entitled to receive compensation of $250 a month for working on a Milpitas
candidate or ballot measure campaign.

A covered campaign consultant would be required to disclose “clients” who are candidates
or ballot measure committees of the City of Milpitas, and also those who had an economic interest
in projects approved or have a project pending before the City Planning Commission or the City
Council “within the past two years.” Again, no “start date” is provided in the measure to apply to
such disclosure.

These regulations remain unconstitutionally vague and overbroad. The use of vague terms
like this leave persons potentially subject to the ordinance unaware of its impact and the possibility
they could be subject to criminal prosecution (as and infraction) for its violation.
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More significantly, although the purposes of the proposed ordinance are defined as “to
increase transparency and public confidence in elections,” paid consultants of a Milpitas candidate
or ballot measure who receive $100 or more already are required to be disclosed on public
campaign reports under the Political Reform Act. However, volunteer activity by any person on
behalf of a candidate or committee is not reportable (see e.g., Government Code § 82015(a).) No
state campaign law or local campaign law of which I am aware requires volunteers to track their
activity, whatever they may do for a campaign.

Most significantly, the ordinance appears to single out volunteer campaign consultants’
campaign -related activity. By singling out such activity, the proposed ordinance is clearly targeted
solely at restricting their political speech and association. As the Supreme Court recently reiterated,

Prohibited, too, are restrictions distinguishing among different speakers, allowing speech
by some but not others. . . . Quite apart from the purpose or effect of regulating content,
moreover, the Government may commit a constitutional wrong when by law it identifies
certain preferred speakers. By taking the right to speak from some and giving it to others,
the Government deprives the disadvantaged person or class of the right to use speech to
strive to establish worth, standing, and respect for the speaker's voice. The Government
may not by these means deprive the public of the right and privilege to determine for
itself what speech and speakers are worthy of consideration. The First Amendment
protects speech and speaker, and the ideas that flow from each.

Citizens United v. Fed. Election Com'n, 130 S.Ct. 876, 889 (2010).

The federal District Court in Arizona recently struck down, on First Amendment grounds, a
state statute which regulated donations to unions for political purposes while not regulating
donations to similar organizations. United Food and Commercial Workers Local 99 v. Brewer,
2011 WL 4434043 (D.Ariz. Sep 23, 2011) (NO. CV-11-921-PHX-GMS). As the Court explained,
limitations on political speech must be “even handed” in order to be upheld. Moreover, the
targeting of a particular group’s speech and associational activities faces severe equal protection
problems under the First and Fourteenth Amendments to the U. S. Constitution. Dallman v. Ritter,
225 P.3d 610 (Col. S. Ct. 2010).

In order to justify this dissimilar treatment of similarly situated individuals, the proposed
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ordinance must pass a vigorous test called strict scrutiny: “the Equal Protection Clause mandates

that the legislation be finely tailored to serve substantial state interests, and the justifications offered
for any distinctions it draws must be carefully scrutinized.” Carey v. Brown, 447 U.S. 455, 461-62
(1980). The proposed Ordinance does not, and cannot, meet this high standard. The only justification
provided for the targeting of volunteer as well as paid campaign consultants is the threat of an
appearance of a conflict of interest related to their past paid activity (which is adequately disclosed
on campaign reports) or their “working” for a “client” who previously has had a matter before the
City Planning Commission or City Counsel within the “past two years.”

Yet the Colorado Supreme Court in a different context rejected just such a rationale,
holding that “[c]ertainly the threat of impropriety inherent in [the collective bargaining] process is
insufficient to merit additional prohibitions on ... speech.” Dallman, 225 P.3d at 635. Further, the
proposed ordinance is not narrowly tailored. The alleged threat of impropriety also exists in
contributions from other entities who “volunteer” on campaigns, yet the influence of these
organizations is untouched. Thus, the targeting of volunteer and paid campaign consultants by the
ordinance could not withstand the strict scrutiny required by the equal protection clause and would
violate the United States Constitution. Moreover, Milpitas already has a lobbying registration and
disclosure ordinance that requires lobbyists for persons and entities with matters before the City of
Milpitas to register and report their clients, contributions to Milpitas candidates, and even
fundraising at the behest of Milpitas candidates. This broad disclosure regime covers the lobbying
disclosure waterfront and strongly suggests that the proposed campaign consultant disclosure
provisions would not meet the narrow tailoring and governmental interest requirements to
withstand constitutional scrutiny.

Finally, limiting the restrictions to volunteer and paid campaign consultants, while ignoring
other similar organizations, is a blatant attempt to silence them and affect their opportunity to
volunteer or provide paid services to Milpitas candidates and measures, by exposing their “clients”
to harassment for having hired or accepted volunteer personal services from campaign consultants
that the politicians appear to dislike. The government is not free to impose restrictions in order to
discourage or suppress the expression of viewpoints it disagrees with. Cornelius v. NAACP Legal
Defense & Ed. Fund, Inc., 473 U.S. 788, 806, 811-812 (1985); Perry Ed. Assn. v. Perry Local
Educators' Assn., 460 U.S. 37, 46, 49 (1983); Good News Club v. Milford Cent. Sch., 533 U.S. 98
(2001).
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The threat of criminal prosecution for failure to register or disclose the information required
by this proposed ordinance likely will subject the City of Milpitas, and the city councilmembers
themselves, to lawsuit and personal exposure under 42 USC, § 1983 if the ordinance is enacted and
challenged.

4. Voluntary Expenditure Limits —I-2.10-6.10-6.40

The proposed ordinance modified the voluntary expenditure limits to be clear that it was a
$60,000 “per election” rather than per calendar year expenditure limit for candidates. The proposal
continues to allow a candidate who breaks the limit to pay the fine associated with an infraction,
without any other penalty. There is no provision that would prohibit violation within a specified
time prior to an election, or waive the contribution limit for the violator candidate’s opponents
above the $500 per election provided in the measure.

CONCLUSIONS

The proposed ordinance has both constitutional flaws (potential criminal penalties for non-
registration and disclosures directed to volunteer and paid campaign consultants), state preemption
issues (attempt to require state general purpose committees to file special local reports), and
vagueness issues (overbroad reach of consultant disclosures). We encourage the City Council to

arlesH Bell, Jr.

reject these revised proposals.

CHB: sd

Enclosures
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CC:

Mayor Jose Esteves: jesteves@ci.milpitas.ca.gov

Vice Mayor Pete McHugh: pmchugh@ci.milpitas.ca.gov
Councilmember Debbie Giordano: dgiordano@ci.milpitas.ca.gov
Councilmember Armando Gomez: agomez@ci.milpitas.ca.gov
Councilmember Althea Polanski: apolanski@ci.milpitas.ca.gov
City Manager Tom Williams: twilliams@ci.milpitas.ca.gov

City Attorney Mike Ogaz: mogaz@ci.milpitas.ca.gov

City Clerk Mary Lavelle: mlavelle@ci.milpitas.ca.gov
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