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dgiordano@ci.milpitas.ca.gov; agomez@ci.milpitas.ca.gov; 
apolanski@ci.milpitas.ca.gov; mlavelle@ci.milpitas.ca.gov  

  
RE: Citation Residential Project. 1200 Piper Drive (APN: 086-32-037 and 086-

32-040) 
 
 
Mayor Esteves and Honorable Members of the City Council: 
 

I am writing on behalf of Carpenters Local Union Number 405 and its many 
members living in and around the City of Milpitas, and lifelong Milpitas resident Mike 
May (“Commenters”) concerning Citation Residential Project, 1200 Piper Drive 
(“Project”).1  In particular, we request that the City of Milpitas (“City”) conduct review of 
the Project to mitigate its impacts under the California Environmental Quality Act 
(“CEQA”).    

 
This letter supplements our letters of September 28, 2011 and October 11, 2011, 

which are incorporated herein by reference, and responds to the Staff Report posted by 
staff on or about October 28, 2011.  Attached to this letter are additional expert 
comments of Certified Hydrogeologist Matthew Hagemann, PG, C. Hg., the former 
director of the United States Environmental Protection Agency’s West Coast Regional 

                                                 
1 Site Development Permit Amendment No. SA11-0005, Major Tentative Map Amendment No. 
TM11-0001 and Conditional Use Permit Amendment No. UA11-0008, Citation Residential 
Project. 1200 Piper Drive (APN: 086-32-037 and 086-32-040) 
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Superfund  program (Exhibit A, B, C).  Mr. Hagemann and Traffic Engineer Tom 
Brohard, PE (Exhibit D) have concluded that the proposed Project will have significant 
environmental impacts not analyzed in any prior CEQA document and that an 
environmental impact report (“EIR”) is required to analyze the impacts and propose 
feasible mitigation measures.   

 
SUMMARY 

 
The City has improperly determined that the Project is exempt entirely from 

CEQA review due to an environmental impact report (“EIR”) that was prepared in 2007 
for the Transit Area Specific Plan (“TASP”), and pursuant to the CEQA exemption set 
forth in 14 Cal.Code Regs. 15168(c )(2).  As discussed below, the Project is not subject 
to a CEQA exemption for several reasons, including but not limited to the following: 

 
1. The Project site is on the Cortese List of contaminated sites due to the 

presence of highly toxic PCBs (polychlorinated biphenyls) from the former 
North American Transformer Company.  Hydrogeologist Hagemann 
concludes that the site is still heavily contaminated with the toxic chemicals 
trichloroethylene (TCE) and perchloroethylene (PCE) “ in soil vapor well 
above health-based screening concentrations.”  A site that is on the Cortese 
List may not be exempted from CEQA review since environmental analysis 
and mitigation is required to safeguard future residents and construction 
workers from potential environmental hazards.  The Staff contends that the 
site has been adequately remediated and that a 2005 covenant requires a 
vapor barrier to protect future residents.  Hydrogeologist Hagemann points 
out that much more substantial contamination was discovered at the site in 
2009, far above health-based screening levels and that the vapor barrier is 
inadequate to mitigate the health risk.   
 
Furthermore, a 2006 letter from the Department of Toxic Substances Control 
to the City states that despite the TASP EIR, “if volatile organic compounds 
are present in soil or groundwater, the potential human health risk from 
vapor intrusion into future buildings will need to be considered. If 
remediation activities are required, these activities should be discussed 
in the EIR or CEQA documents for individual development projects.” 
“Remediation activities” “should be discussed in the EIR or CEQA 
documents for individual development projects.” (May 4, 2006 Letter from 
DTSC to City of Milpitas)  The City’s refusal to conduct any CEQA review 
therefore contradicts DTSC’s comments on this Project.   
 

2. The Project has impacts and will require mitigation measures that are not 
analyzed in the 2007 TASP EIR.  CEQA Guidelines 15168(c )(2) prohibits 
reliance on the exemption if there are any “new effect” or “new mitigation 
measures would be required.”  New impacts include: 
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a. The Project will have significant greenhouse gas (“GHG”) impacts not 

analyzed in the TASP EIR.  The Agenda Report states that GHGs 
were adequately analyzed in the TASP EIR. (Agenda Report II p.16) 
However, that TASP EIR concluded that the specific plan would have 
less than significant GHG impacts (TASP EIR, p. 3.12-7) and that 
therefore no mitigation measures would be required. (Id. at p. 3.12-9)  
The Bay Area Air Quality Management District (“BAAQMD”) adopted 
new CEQA Guidelines in 2010 under which a mid-level apartment 
project of more than 93 dwelling units is presumed to have significant 
GHG impacts.  The Project exceeds this threshold by over 7 times.  
This is a new significant impact that must be analyzed in an EIR and 
mitigation measures must be imposed.  
 

b. The Project will have more significant traffic impacts than analyzed in 
the TASP EIR.  Traffic Engineer Tom Brohard concludes that the 
Project will have significant traffic impacts that must be analyzed and 
mitigated through a CEQA document.  Indeed the Agenda Report II 
admits that a Traffic Impact Analysis (“TIA”) is required to identify “any 
project specific mitigation that may be required,” thereby admitting that 
the Project may have significant traffic impacts requiring mitigation.  
(Agenda Report II, p. 16)   

 
c. The Project will have significant air quality impacts.  As discussed by 

Mr. Hagemann, the Project vastly exceeds BAAQMD significance 
thresholds for the ozone-precursor reactive organic gases (“ROGs”).  
The Agenda Report II states that this impact was analyzed in the TASP 
EIR.  However, a review of the TASP EIR demonstrates that while 
ozone-precursors were identified as a “significant and unavoidable” 
(TASP EIR, p. 3.6-16) impact of the TASP project, the EIR erroneously 
concluded that “no mitigation measures are required.” (TASP EIR 3.6-
21)  Since ROGs remain a significant unmitigated impact, CEQA 
review is required to impose feasible mitigation measures.  

 
d. The Project will have significant impacts on public parks due to 

inconsistencies with the Specific Plan park requirements.  As 
discussed below the Project provides significantly less parkland than 
required by the Specific Plan.  Therefore, the Project has significant 
impacts on parkland that must be analyzed and mitigated in an EIR.  
The Agenda Report II dismisses this impact by stating that “the 
developer is required to revise design plans to reflect allowable open 
space areas.” (Agenda Report II, p. 16) However, CEQA prohibits such 
“deferred mitigation,” and requires specific mitigations to be set forth in 
a CEQA document, not deferred until after project approval.  
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e. The Project will have significant noise and vibration impacts.  Agenda 

Report II dismisses these impacts by stating that analysis and 
mitigation will be required at a later time. However, CEQA does not 
allow such deferred mitigation.  
 

3. Substantial changes are proposed to the Project.  In particular, the developer 
proposes to add 93 townhouse units to the project, and add a 5th floor to the 
Project.  This will significantly increase air quality, greenhouse gas, traffic, 
visual, and other impacts. An agency may only rely on a prior EIR for what is 
essentially the same project.  This change alone exceeds that BAAQMD 
greenhouse gas significance threshold.  
 

4. The TASP EIR specified that a toxic air contaminant (“TAC”) analysis would 
be required for any future project proposed near a potentially significant 
source of air contaminants.  The Project is adjacent to the Montague 
Expressway, 90 feet from a rail line, and 2600 feet southeast from a Union 
Pacific (UP) Milpitas Rail Yard at 224 Curtis Ave, Milpitas, CA.  These are all 
significant sources of Toxic Air Contaminants according to the California Air 
Resources Board and Bay Area Air Quality Management District. 
Nevertheless, the City has failed to prepare any TAC analysis to identify 
impacts and to propose mitigation measures.  Mr. Hagemann calculates that 
there is a fair argument that the Project may have significant adverse air 
quality impacts due to TACs.  
 

Since the Project will have significant environmental impacts not analyzed in the 
prior EIRs, it may not be exempted from CEQA.  A CEQA document is required to 
analyze these impacts and propose feasible mitigation measures to safeguard the 
health of future residents, construction workers who may be exposed to toxic soil 
contamination, and the general public who will suffer from increased traffic congestion, 
air pollution and other impacts. 

 
PROJECT DESCRIPTION 

 
The site contains 16 acres and is located near the intersection of Montague 

Expressway and Piper Drive. The project site is zoned High Density Residential (R3). 
On February 17, 2009, the City Council approved a tentative map for the parcel allowing 
construction of 639 condos.  The developer now proposes to add 93 additional dwelling 
units (94 townhomes) and a fifth story, increasing the total number of dwelling units 
(“dus”) to 732. The underlying zoning allows for 639 dwelling units. The proposed 
tentative map provides for the eventual development up to 732 dwelling units for the 
project site. The developer proposes to reduce the maximum number of dwelling units 
that may be built on a nearby undeveloped parcel by 93 du’s to maintain the density 
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range for the sub-district. The project proponent proposes taking this density from 737 
Montague Expressway. (SR12)  

 
The entire increase in Project density is townhomes.  The developer proposes to 

increase density by 93 units, and add 94 “townhome style” condominiums. The density 
would increase from 40 dwelling units per acre to approximately 45.75 dwelling units per 
acre. (SR, Att. C) The project proposes to amend its previously approved tentative map 
to accommodate the changes to the site layout, the additional floor and the introduction 
of the townhomes.  The project also includes the dedication of right-of-way for new 
public roads and 1.4 acres for the proposed public park. 

 
The City contends that the Project is exempt entirely from all CEQA review 

pursuant to CEQA Guidelines section 15168(c )(2), which provides a partial CEQA 
exemption for projects for which: (1) a program EIR has been prepared, (2) “no new 
effects could occur,” (3) “no new mitigation measures would be required,” and (4) “the 
activity is within the scope of the project covered by the program EIR.”   As discussed 
below, the CEQA exemption does not apply because the Project site is on the Cortese 
List of contaminated sites, the project is not consistent with the specific plan, and the 
project will have new impacts and mitigation measures.  

 
ANALYSIS 

 
A. The City May Not Avoid Project-Level CEQA Review Because it Informed 

the Public When Preparing the TASP EIR that Project-Level CEQA Review 
Would be Required. 
 
The TASP EIR promised the public that subsequent CEQA review would occur at 

the project level.  The Notice of Preparation for the TASP EIR stated: “For individual 
development projects proposed under the future specific plan, initial studies will 
need to be prepared to assess potential impacts specific to the projects, and 
determine what further environmental review may be required.” (TASP EIR Notice 
of Preparation, p. 8; TASP DEIR p. 811)  Nevertheless, the City now seeks to dispense 
entirely with any environmental review for specific projects in the TASP area. 

 
The courts have held that when a programmatic EIR promises that subsequent 

CEQA review will be conducted at the project level, then the agency will be held to its 
word, and may not later change its mind and evade CEQA review.  For example, In the 
case of Eller Media Co. v. Community Redevelopment Agency (2003) 108 Cal. App. 4th 
25, 43-44, the court held that a project level EIR was required to analyze the impacts of 
2 billboards, even though a program level specific plan EIR had already analyzed the 
impacts of billboards generally in the area. The court focused on the fact that the 
specific plan EIR stated that it was a program EIR and promised later project level 
CEQA review.  Almost identical to this case, the specific plan EIR at issue in the Eller 
Media case stated, "the individual development projects may have site-specific or 
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project-specific impacts that are significant and unavoidable; these impacts cannot be 
identified at this time, but would be subject to additional environmental review."  The 
court held that, having promised the public that subsequent CEQA analysis would 
occur, the city could not later alter course.   
 

B. The Project May Not be Exempted from CEQA Review Because it is on the 
Cortese List of Contaminated Sites. 

 
The Project site, 1200 Piper Drive is listed on the State’s official list of 

contaminated sites, known as the Cortese List, due to contamination with the highly 
toxic chemical polychlorinated biphenyls (PCBs) as well as petroleum hydrocarbons 
from former occupant, North American Transformer. 
(https://geotracker.waterboards.ca.gov/profile_report.asp?global_id=SL18208588)  
Although the Cortese List states that the case for 1200 Piper Drive is closed, the site 
closure letter states:  

 
With respect to future development of the subject property, potential health 
impacts associated with the underlying Jones Chemical plume (i.e. via vapor 
intrusion into structures) must be adequately evaluated and, if necessary, 
mitigated. 

 
Thus, the site closure expressly notes the potential for soil vapor intrusion – a process 
by which toxic chemicals migrate through soil and into the habitable space.   
 
 Certified hydrogeologist Matthew Hagemann, C. Hg., states in his attached 
analysis:  

 
As noted by the RWQCB, contaminants from the JCI Jones Chemical Inc. have 
moved beneath the 1200 Piper Drive property in groundwater and in soil vapor.  
The RWQCB has required a health risk assessment of the soil vapor intrusion 
pathway at the JCI Jones Chemical Inc. site, to include an evaluation of the 
health risks in adjacent proposed residential developments, including 1200 Piper 
Drive.2   Soil vapor intrusion is a well-understood chemical pathway whereby 
volatile organic contaminants like TCE and PCE move from vapor in the pore 
space of soils into overlying structures.  Vapors migrating via this pathway may 
concentrate in indoor air and present health risks to residents unless properly 
evaluated and remediated or mitigated.   
 
To date, a health risk assessment at JCI Jones Chemical Inc., or on 
downgradient properties to include 1200 Piper Drive, has not been conducted.    
As shown in the table below, samples of shallow soil vapor collected from three 

                                                 
2http://geotracker.waterboards.ca.gov/site_documents/1530018448/NAT%20southyard%20%2
D%20NFA%20%2D2%2D26%2D07%2Epdf  



Citation Residential Project  
October 31, 2011 
Page 7 of 17 
 
 

wells at the 1200 Piper Drive property in July and August 2009 show levels of 
TCE and PCE in soil vapor well above health-based screening concentrations 
(see the results for wells SV20, SV23 and SV24). 

 
 
(Comment letter of Matthew Hagemann, C. Hg. (Oct. 11, 2011) (Exhibit A)) 
   
 City staff has suggested that a covenant signed in 2005 requiring a vapor barrier 
at the Project site is sufficient to mitigate this impact.  Staff is mistaken for several 
reasons.  Mr. Hagemann points out that much more severe toxic chemical 
contamination was discovered in 2009 – years after the 2005 covenant, and the vapor 
barrier is inadequate to mitigate this risk.  Mr. Hagemann also points out that the State 
Department of Toxic Substances Control determined in 2006 that subsequent CEQA 
review would be required at the Project level to adequately remediate toxic chemical 
risks.  Mr. Hagemann states: 
 

A Covenant and Environmental Restriction (“Covenant,” attached) was prepared 
for the property in 2005 that identified groundwater underlying 1200 Piper Drive 
to contain TCE and PCE from a chemical release in 1982 from the nearby Jones 
Chemical, Inc.  The Covenant stated that exposure to these contaminants could 
take place via ingestion, dermal contact with groundwater, or inhalation of vapors 
from groundwater under a residential scenario.  To mitigate against the vapor 
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exposure pathway, the Covenant states that horizontal vapor barriers will be 
installed under residential structures. 
 
New information has been developed since the Covenant was signed in 2005, 
most notably data generated in a 2009 soil vapor investigation that I cited in my 
October 11, 2011 letter.  The data show that samples of shallow soil vapor 
collected from wells at the 1200 Piper Drive property in July and August 2009 
greatly exceed health-based screening concentrations as follows: 
 
PCE California Human Health Screening Level: 603 ug/m3 
TCE California Human Health Screening Level: 1770 ug/m3 
• SV20 
o PCE: 69,000 ug/m3 
o TCE: 16,000 ug/m3 
 
• SV20S 
o PCE: 15,000 ug/m3 
o TCE: 2,000 ug/m3 
 
• SV23  
o PCE: 27,000 ug/m3 
o TCE: 8,600 ug/m3 
 
• SV24  
o PCE: 25,000 ug/m3 
o TCE: 5,900 ug/m3 
 
• SV24S 
o PCE: 22,000 ug/m3 
o 2,200 ug/m3 

 
The Covenant includes, as an attachment, a fact sheet that describes 
contaminants at the 1200 Piper Drive property to include areas of soil 
contamination that were excavated and the westward migration of contaminated 
groundwater beneath the site.  No data on soil vapor contaminants were 
provided in the fact sheet.  Instead, the fact sheet describes generally how 
vapors may be generated from shallow groundwater and how risks from that 
exposure pathway were evaluated in a risked-based model.  Risks from the 
modeling conducted at the time were found to “represent an insignificant risk to 
future residential development”   (Fact Sheet, p. 4, attached). 
 
The modeling conducted in 2005 did not incorporate the data that were 
generated in 2009 that showed soil vapor concentrations to greatly exceed 
health-based screening levels.  In my opinion, because new information shows 
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vast exceedences of the California Human Screening Levels, an evaluation of 
the appropriateness of the vapor-barrier mitigation measure identified in the 2005 
Covenant should be conducted for review by the RWQCB, to include a feasibility 
study of other measures that could include soil vapor extraction at the 1200 Piper 
Drive project site and groundwater flow barriers upgradient of 1200 Piper Drive.  
Following this evaluation, a new covenant should be prepared to ensure 
protection of public health of the future residents.  The RWQCB has the authority 
for review of the appropriateness of the Covenant and can reconsider health 
effects and the adequacy of mitigation if new information becomes available.  A 
DEIR should be prepared that includes a RWQCB review of the 2009 data and 
how it might impact the 1200 Piper Drive project and their evaluation of the 
adequacy of the mitigation identified in the 2005 Covenant along with any other 
mitigation measures that may be necessary.   
 
Indeed, in 2006 – after the 2005 Covenant was signed –  the Department of 

Toxic Substances Control (DTSC) wrote to the City stating that site-specific Project-
level CEQA review should be conducted to analyze toxic chemical risks of particular 
development project in the Transit Area Specific Plan area.  In a May 4, 2006 letter to 
the City, the DTSC stated: 
 

Thank you for the opportunity to comment on the Notice of Preparation (NOP) of 
an Environmental Impact Report (EIR) for the Milpitas Transit Area Specific Plan. 
As you may be aware, DTSC oversees the cleanup of hazardous substance 
release sites pursuant to the California Health and Safety Code, Division 20, 
Chapter 6.8. As a potential Responsible Agency, DTSC is submitting the 
following comments to ensure that the California Environmental Quality Act 
(CEQA) documentation prepared for this project and future associated 
development projects adequately address any remediation activities which may 
be required to address any hazardous substance releases. 
The project description indicates that land use changes are proposed. 
For each site where development is to occur under the Specific Plan, current and 
historical land use records should be consulted to identify land uses that may 
have resulted in a hazardous substance release. In particular, properties where 
there has been industrial uses could potentially have contamination. Sampling 
and analysis of soil and groundwater should be conducted at sites where current 
or historical operations may have caused a hazardous substance release. The 
results of sampling should be discussed in the EIR or the CEQA documents for 
individual development projects, which the NOP states will be prepared. 
 
Screening levels or any risk assessments that are used in determining whether 
contamination poses a potential, significant human health or environmental risk 
should be identified and discussed. If volatile organic compounds are present 
in soil or groundwater, the potential human health risk from vapor intrusion 
into future buildings will need to be considered. 
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If remediation activities are required, these activities should be discussed 
in the EIR or CEQA documents for individual development projects along 
with the cleanup levels that will be applied and the anticipated regulatory agency 
oversight. Potential impacts associated with the remediation activities should also 
be addressed.  For example, if the remediation activities include the need for soil 
excavation, the EIR or CEQA documents  for individual development 
projects should include: (1) an assessment of air impacts and health impacts 
associated with the excavation activities; (2) identification of any applicable local 
standards which may be exceeded by the excavation activities, including dust 
and noise levels; (3) transportation impacts from removal or remedial activities; 
and (4) risk of upset should there be an accident at the site or during the 
transport of contaminated soil.  (May 4, 2006 Letter from DTSC to City of 
Milpitas) 
 
Mr. Hagemann concludes that “There is at the very least a fair argument that 

excavation, earth moving, and other activities associated with project construction and 
operation may disturb toxic soil contamination.  This could potentially lead to exposure 
of workers and/or future residents of the project to significant levels of toxic chemicals, 
at levels above health-based standards.  I conclude that this impact has not been 
adequately addressed in prior CEQA documents, and an EIR is required to analyze this 
impact and propose feasible mitigation measures.” 
 

CEQA expressly prohibits the use of a categorical exemption for any project site 
that is maintained on the Cortese List.  CEQA Guidelines § 15300.2 provides 
“Exceptions:  (e) Hazardous Waste Sites. A categorical exemption shall not be used for 
a project located on a site which is included on any list compiled pursuant to Section 
65962.5 of the Government Code.”  14 CCR § 15300.2(e) (Cortese List).  Government 
Code § 65962.5 lists include, among others, “[a]ll underground storage tanks for which 
an unauthorized release report is filed pursuant to Section 25295 of the Health and 
Safety Code.”  Gov. Code § 65962.5(c)(1).  Since the Project site is on the Cortese List, 
it may not be exempted from CEQA review.  Even if the Cortese List exception did not 
apply for some reason, the presence of highly toxic chemicals at levels many times 
above residential standards is an “unusual circumstance” precluding reliance on a 
CEQA exemption.  (See, McQueen v. Board, 202 Cal.App.3d at 1149; Association for a 
Cleaner Environment v. Yosemite Community College (2004) 116 Cal. App. 4th 629)3 

                                                 
3 Staff admits that mitigation measures will be required to safeguard future residents from toxic 
chemical exposure via the soil-vapor intrusion route of exposure.  (Agenda Report II, p. 14)  A 
project that requires mitigation measures may not be exempted from CEQA, nor can the agency 
rely on mitigation measures as a basis for determining that one of the significant effects 
exceptions does not apply.  Salmon Pro. & Watershed Network v. County of Marin (2004) 125 
Cal.App4th 1098, 1102.  If mitigation measures are required, as here, at the very least a 
mitigated negative declaration is required to analyze the adequacy of the mitigation measures. 
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C. The Project is Not Exempt from CEQA Because it Will Have Significant 

Impacts Not Analyzed in the TASP EIR. 
 

The 15168(c ) CEQA exemption may not be used if “a later activity would have 
effects that were not examined in the program EIR,” if “new effects would occur,” or if 
“new mitigation measures would be required.”  (14 CCR 15168(c)(1), (2).   

 
1. The Project Will Have Significant Air Quality Impacts (Greenhouse Gas 

and ROGs). 
 
 Mr. Hagemann concludes that the Project will have significant air quality impacts.  
In particularly, the Project far exceeds CEQA significance thresholds adopted by the   
Bay Area Air Quality Management District (“BAAQMD”) in 2010 for reactive organic 
gases (“ROGs”) and greenhouse gases (“GHGs”) by several times.  No estimates of 
Project emissions of criteria air pollutants and precursors were made in the Staff Report 
for the project and no estimates were made in the TASP. Mr. Hagemann states: 

 
We have compared the Project size to “Screening Level Sizes” established by 
the BAAQMD and have determined that the Project will likely exceed emissions 
thresholds for criteria pollutants and greenhouse gasses.  The Project will involve 
the construction of 732 condominium units.  According to the table below, a 
project size of 732 units exceeds screening sizes for operational criteria 
pollutants (ROG) and construction criteria pollutants (ROG) for 
“Condo/townhouse, high rise.” 4   Additionally, the Project size of 732 units 
exceeds the screening size for operational greenhouse gasses by almost 8 
times. 

 
 
Because the project size significantly exceeds the screening sizes, the Project 
will likely generate operational- and construction-related ROG and greenhouse 
gasses that would exceed the thresholds of significance.   

                                                 
4http://www.baaqmd.gov/~/media/Files/Planning%20and%20Research/CEQA/BAAQMD%20CE
QA%20Guidelines%20May%202011.ashx, p. 3-2 
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Again, no mention of Project emissions was made in the Staff Report nor were 
they individually considered in the TASP.  This is a significant omission and is a 
potential impact that needs to be evaluated in a DEIR.  A DEIR should also be 
prepared to evaluate and identify any mitigation that is necessary to reduce 
exceedences of criteria pollutants and greenhouse gasses to levels below 
thresholds, including routine feasible measures that are considered in CEQA 
projects as listed below.  

 
(Hagemann Comment Letter, p. 6 (Oct. 11, 2011))   

 
The Agenda Report states that greenhouse (“GHGs”) were adequately analyzed 

in the TASP EIR. (Agenda Report II p.16) However, that TASP EIR concluded that the 
specific plan would have less than significant GHG impacts (TASP EIR, p. 3.12-7) and 
that therefore no mitigation measures would be required. (Id. at p. 3.12-9)  The Bay 
Area Air Quality Management District (“BAAQMD”) adopted new CEQA Guidelines in 
2010 under which a mid-level apartment project of more than 93 dwelling units is 
presumed to have significant GHG impacts.  The Project exceeds this threshold by over 
7 times.  This is a new significant impact that must be analyzed in an EIR.  

 
2. The Project will have Significant Impacts Related to Toxic Air 

Contaminants. 
 

The TASP EIR stated: 
 
In addition, all new development under the proposed Plan would be subject to 
further CEQA review to evaluate project-level impacts of odors and toxics 
specific to their site, time and project description and to avoid potential conflicts 
in land uses.  

  
…For new residential development that is proposed within 500 feet of active rail 
lines where vehicles emit diesel exhaust, or roadways where total daily traffic 
volumes from all roadways within 500 feet of such location exceed 100,000 
vehicles per day, will, as part of its CEQA review, include an analysis of toxic air 
contaminants (which includes primarily diesel particulate matter (DPM)).  
 
(TASP DEIR, p. 2-22) 
 
Mr. Hagemann concludes that there is at least a fair argument that the Project 

may have significant adverse impacts related to TACs due to its proximity to the 
Montague Expressway, a Union Pacific Railyard, and nearby railway tracks.  Moreover, 
by adding traffic to the Montague Expressway, the Project itself will contribute 
cumulatively to these impacts.  Mr. Hagemann states: 
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The Site is located approximately 2600 feet southeast from a Union Pacific (UP) 
Milpitas Rail Yard at 224 Curtis Ave, Milpitas, CA.  A rail line is also located 
approximately 90 feet west of the Site.  Because these sources were not 
evaluated, future residents and workers face uncertain risks from fine particulate 
matter (PM2.5) and cancer risks from these sources.        
The 2005 Air Quality and Land Use Handbook (Handbook) by the California Air 
Resources Board (CARB) has the following recommendations for projects being 
built near rail yards.5 
 

• Avoid siting new sensitive land uses within 1,000 feet of a major service 
and maintenance rail yard. 

• Within one mile of a rail yard, consider possible siting limitations and 
mitigation approaches. 

The Handbook also states that there are cancer risks up to a 500 in a million 
associated with rail yards.6  The Bay Area Air Quality Management District 
(BAAQMD) lists rail yards as “complex sources” of emissions7 and states: 

 
For large, complex sources, such as those listed in Section 2.1 
above, a larger radius may be appropriate, but the specifics should 
be determined on a case-by-case basis.8   

 
Because the Rail Yard is a large complex source, an air quality analysis should 
be conducted to determine if the yard poses PM 2.5 emissions and cancer risks 
that would exceed BAAQMD thresholds.  The need to conduct this analysis is 
especially necessary given that air pollution is channeled to the southeast in 
Santa Clara County. 9 
 
Similar projects proposed in the vicinity have conducted air quality impact 
analyses from nearby rail yards and railways and have provided mitigation 
measures for what were found to be significant impacts.  For example, a 
proposed residential project at 1765 McCandless Dr., Milpitas, CA found that 
PM2.5 emissions and cancer risks exceeded BAAQMD thresholds.  To mitigate 
these significant impacts, a vegetative buffer and building air filtration systems 
have been proposed.   

                                                 
5 http://www.arb.ca.gov/ch/handbook.pdf, p. 4 
6 http://www.arb.ca.gov/ch/handbook.pdf, p. 6 
7http://www.baaqmd.gov/~/media/Files/Planning%20and%20Research/CEQA/BAAQMD%20Mo
deling%20Approach.ashx?la=en, p. 11 
8http://www.baaqmd.gov/~/media/Files/Planning%20and%20Research/CEQA/BAAQMD%20Mo
deling%20Approach.ashx?la=en, p. 13 
9 http://hank.baaqmd.gov/dst/papers/bay_area_climate.pdf, p. 14 
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The Project’s location very close to the Montague Expressway will also add to 
the risk of toxic air contaminants since expressways are identified by the 
BAAQMD as a significant source of PM2.5 and TACs.  The Project itself will 
contribute cumulatively to the TACs by contributing additional traffic to the 
Montague Expressway.   
 
Given the size of the project, the nature of air circulation in the region, and the 
proximity to the Rail Yard and rail line, there is fair argument that air quality 
impacts to residents of the proposed project are significant and unmitigated.  A 
DEIR is therefore required to analyze potentially significant air emissions from 
the nearby UP Milpitas Rail Yard and rail line that were not analyzed in the 1200 
Piper Drive Staff Report and that was not considered in the TASP.   
 
The DEIR should identify the proper mitigation measures to reduce any potential 
impacts, from PM2.5 emissions and cancer risk, to a less than significant level.  

 
3. The Project will have Significant Traffic Impacts. 

 
Traffic Engineer Tom Brohard concludes that the Project will have significant 

traffic impacts that must be analyzed in a CEQA document.  Mr. Brohard states: 
 
With its location within the TASP on Piper Drive, the Project will contribute 
additional traffic to adjacent intersections and street segments on the Montague 
Expressway that are forecast to operate at Level of Service (LOS) F under 
Background Conditions and Cumulative Conditions. With this, it is my 
understanding that the Project may not be exempted from the requirements of 
the California Environmental Quality Act (CEQA) without further study. 

 
(T. Brohard comment letter, p. 1 (Exhibit D)) 
 
 Mr. Brohard concludes that the Project will have cumulatively significant traffic 
impacts at the following intersections: 

 
Montague Expressway and either pass through its intersection with Milpitas 
Boulevard or through Great Mall Parkway/Capitol Avenue. According to Table 
3.3-10 on Page 3.3-56 of the TASP EIR, these two intersections on the 
Montague Expressway adjacent to Piper Drive will be significantly impacted by 
the TASP under Background Conditions. Just to the east at Montague 
Expressway and Milpitas Boulevard (Intersection #27), a significant traffic impact 
was forecast in the TASP EIR in the PM peak hour as the average vehicle delay 
increased from 39.7 seconds at LOS D to 90.4 seconds at LOS F with the 
addition of TASP trips. Just to the west at Montague Expressway and Great Mall 
Parkway/Capitol Avenue (Intersection #26), a significant traffic impact was 
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forecast in the TASP EIR in both peak hours. In the AM peak hour at this 
intersection, the average vehicle delay increased from 98.9 seconds at LOS F to 
129.8 seconds at LOS F with the addition of TASP trips. In the PM peak hour at 
this intersection, the average vehicle delay increased from 121.4 seconds at LOS 
F to 165.7 seconds at LOS F with the addition of TASP trips. The additional trips 
to and from the expanded Citation Residential Project may increase the forecast 
average vehicle delays even further.  
… 
All trips to and from the Citation Residential Project will use the Montague 
Expressway between Milpitas Boulevard and Great Mall Parkway/Capitol 
Avenue. According to Table 3.3-12 on Page 3.3-63 of the TASP EIR, this 
westbound Montague Expressway roadway segment which includes Piper Drive 
will operate at LOS F in the AM peak hour and be significantly impacted by the 
TASP under Year 2030 Cumulative Conditions. According to Table 3.3-12 on 
Page 3.3-68 of the TASP EIR, this eastbound Montague Expressway roadway 
segment which includes Piper Drive will operate at LOS F in the PM peak hour 
and will be significantly impacted by the TASP under Year 2030 Cumulative 
Conditions. The additional trips to and from the expanded Citation Residential 
Project may degrade the forecast volume to capacity ratios even further. 
 
Since expert evidence indicates that the Project will have significant traffic 

impacts, this impact must be analyzed in a CEQA document to incorporate feasible 
mitigation measures. 

 
4. The Project Will Have Significant Noise and Vibration Impacts. 

 
Agenda Report II admits that the Project will have significant noise and vibration 

impacts requiring mitigation.  (Agenda Report II, p. 15)  Agenda Report II states that an 
acoustical and vibration study will be conducted at a later time after Project approval. 

 
As discussed above, this is improper deferred mitigation prohibited by CEQA.  

Mitigation measures must be described to the public in a CEQA document to ensure 
their adequacy.  Furthermore, since the City admits that mitigation measures will be 
required, a CEQA exemption is not allowed.  If a project has impacts requiring 
mitigation, then at the very least a mitigated negative declaration is required, not a 
CEQA exemption.  (SPAWN v. Marin, supra)  
 

5. The Project Will Have Significant Parkland Impacts. 
 

The Staff Report admits that under the Transit Area Specific Plan, 6.6 acres of 
parkland are required for the Project.  However, the Project provides only 5.3 acres. 
(SR13).  Agenda Report II dismisses this impact, stating that “the developer is required 
to revised design plans to reflect allowable open space areas for the purpose of being 
consistent with the Transit Area Specific Plan.” (Agenda Report II, p. 16) 
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An inconsistency with the applicable Specific Plan is a significant impact under 

CEQA.10  The staff’s proposal to require the developer to revise its project design is 
plainly unlawful deferred mitigation of a significant environmental impact.  Given the 
extreme space constraints for this dense Project, it is not at all clear that a redesigned 
Project will be possible, or that it will be able to conform to Specific Plan parkland 
requirements.  This is precisely the type of situation that must be addressed in a CEQA 
document, rather than after project approval.   

 
6. The Project Will Have Significant Flood Impacts. 
 
The Citation Project will have potentially significant impacts on the surrounding 

flood plain, and the City requires a study, including a cumulative impacts study. 
Resolution No. 11-048, p. 12 provides 
  

Tentative Map 
  
45. Prior to final map approval for the phase II (parcel 2 subdivision), 
Developer/Subdivider shall complete an area wide Flood Study, demonstrating 
that the proposed development has NO adverse impact to the surrounding flood 
plain within the Special Flood Hazard Area and flood carrying capacity of the 
area. The study should include cumulative effect of the proposed development 
combined with existing and anticipated developments will not increase the water 
surface elevation of the Base Flood (BFE) more than one/tenth of a foot at any 
point. Additionally, for the AO Flood Zone, the flood study is required in order to 
establish the BFE and development requirements. The flood study must be 
prepared consistent with the requirements in accordance with Title 44 of the 
Code of Federal Regulations by establishing a hydraulic model and HEC-RAS. 
Project to be included in this study, including but not limited to, D.R. Horton on 
McCandless, Integral [“McCandless Mixed Use Project”], Trumark @ Trade 
Zone, Capitol Towers, Montague/Piper TASP sub-district, and the BART Project.  

                                                 
10 Where a local or regional policy of general applicability, such as an ordinance, is adopted in 
order to avoid or mitigate environmental effects, a conflict with that policy in itself indicates a 
potentially significant impact on the environment.  (Pocket Protectors v. Sacramento (2005) 124 
Cal.App.4th 903.)  Indeed, any inconsistencies between a proposed project and applicable 
plans must be discussed in an EIR.  (14 CCR § 15125(d); City of Long Beach v. Los Angeles 
Unif. School Dist. (2009) 176 Cal. App. 4th 889, 918; Friends of the Eel River v. Sonoma County 
Water Agency (2003) 108 Cal. App. 4th 859, 874 (EIR inadequate when Lead Agency failed to 
identify relationship of project to relevant local plans).)   A Project’s inconsistencies with local 
plans and policies constitute significant impacts under CEQA. (Endangered Habitats League, 
Inc. v. County of Orange (2005) 131 Cal.App.4th 777, 783-4, 32 Cal.Rptr.3d 177; see also, 
County of El Dorado v. Dept. of Transp. (2005) 133 Cal.App.4th 1376 (fact that a project may be 
consistent with a plan, such as an air plan, does not necessarily mean that it does not have 
significant impacts).) 
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Thus, the city staff admits that the Project may have significant flood impacts that may

requiremit igahonmeasures.Assuch,aCEQAdocument isrequiredtoanalyzethis
impact and-propose feasible mitigation and alternatives'

CONCLUSION

For the foregoing reasons, the City may not-exempt the proposed Project from

CEQA review. The cit may not rely on ine zboz Tran_sit Area Specific Plan EIR

["-"ir"" in" proposed Froject is incbnsistent with the Specific Plan. Also the proposed

F;"J".t h;. .'ou"r." environmental impacts not analyzed in the prior ElR, inclu-ding toxic

soil,contamination, significant individua| and cumu|ative traffic impacts, air qua|ity .
_;;i", lreennouse-gas impacts, and specific.plan inconsistency impacts. A project-

i"uer grnl, required to analyze this project and to propose feasible mitigation measures

and alternatives.
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2503 Eastbluff Dr., Suite 206 

  Newport Beach, California 90405  
     

  Matt Hagemann, P.G, Ch.G. 
  Tel: (949) 887‐9013 

  Email: mhagemann@swape.com 
 

October 28, 2011 
 
Richard Drury 
Lozeau | Drury LLP 
410 12th Street, Suite 250 
Oakland, CA94607 
 
Subject:  Supplemental Comments on the 1200 Piper Drive Project, Milpitas, California 
 
Dear Mr. Drury: 
 

This letter is written to supplement comments I made in an October 11, 2011 letter regarding 
hazards and hazardous materials issues at the 1200 Piper Drive.  In those comments, I noted 
high concentrations of TCE and PCE in soil vapor that were detected by the developer’s 
consultant in 2009 and noted that these chemicals had not yet been considered in a health risk 
assessment.    

A Covenant and Environmental Restriction (“Covenant,” attached) was prepared for the 
property in 2005 that identified groundwater underlying 1200 Piper Drive to contain TCE and 
PCE from a chemical release in 1982 from the nearby Jones Chemical, Inc.  The Covenant stated 
that exposure to these contaminants could take place via ingestion, dermal contact with 
groundwater, or inhalation of vapors from groundwater under a residential scenario.  To 
mitigate against the vapor exposure pathway, the Covenant states that horizontal vapor 
barriers will be installed under residential structures. 

New information has been developed since the Covenant was signed in 2005, most notably 
data generated in a 2009 soil vapor investigation that I cited in my October 11, 2011 letter.  The 
data show that samples of shallow soil vapor collected from wells at the 1200 Piper Drive 
property in July and August 2009 greatly exceed health‐based screening concentrations as 
follow: 

PCE California Human Health Screening Level: 603 ug/m3 
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TCE California Human Health Screening Level: 1770 ug/m3 

• SV20 

o PCE: 69,000 ug/m3 

o TCE: 16,000 ug/m3 

• SV20S 

o PCE: 15,000 ug/m3 

o TCE: 2,000 ug/m3 

• SV23  

o PCE: 27,000 ug/m3 

o TCE: 8,600 ug/m3 

• SV24  

o PCE: 25,000 ug/m3 

o TCE: 5,900 ug/m3 

• SV24S 

o PCE: 22,000 ug/m3 

o 2,200 ug/m3 

The Covenant includes, as an attachment, a fact sheet that describes contaminants at the 1200 
Piper Drive property to include areas of soil contamination that were excavated and the 
westward migration of contaminated groundwater beneath the site.  No data on soil vapor 
contaminants were provided in the fact sheet.  Instead, the fact sheet describes generally how 
vapors may be generated from shallow groundwater and how risks from that exposure pathway 
were evaluated in a risked‐based model.  Risks from the modeling conducted at the time were 
found to “represent an insignificant risk to future residential development”   (Fact Sheet, p. 4, 
attached). 

The modeling conducted in 2005 did not incorporate the data that were generated in 2009 that 
showed soil vapor concentrations to greatly exceed health‐based screening levels.  In my 
opinion, because new information shows vast exceedences of the California Human Screening 
Levels, an evaluation of the appropriateness of the vapor‐barrier mitigation measure identified 
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in the 2005 Covenant should be conducted for review by the RWQCB, to include a feasibility 
study of other measures that could include soil vapor extraction at the 1200 Piper Drive project 
site and groundwater flow barriers upgradient of 1200 Piper Drive.  Following this evaluation, a 
new covenant should be prepared to ensure protection of public health of the future residents.  
The RWQCB has the authority for review of the appropriateness of the Covenant and can 
reconsider health effects and the adequacy of mitigation if new information becomes available.  
A DEIR should be prepared that includes a RWQCB review of the 2009 data and how it might 
impact the 1200 Piper Drive project and their evaluation of the adequacy of the mitigation 
identified in the 2005 Covenant along with any other mitigation measures that may be 
necessary.   

Indeed, in 2006 – after the 2005 Covenant was signed –  the Department of Toxic Substances 
Control (DTSC) wrote to the City stating that site‐specific Project‐level CEQA review should be 
conducted to analyze toxic chemical risks of particular development project in the Transit Area 
Specific Plan area.  In a May 4, 2006 letter to the City, the DTSC stated: 

Thank you for the opportunity to comment on the Notice of Preparation (NOP) of an 
Environmental Impact Report (EIR) for the Milpitas Transit Area Specific Plan. As you 
may be aware, DTSC oversees the cleanup of hazardous substance release sites 
pursuant to the California Health and Safety Code, Division 20, Chapter 6.8. As a 
potential Responsible Agency, DTSC is submitting the following comments to ensure 
that the California Environmental Quality Act (CEQA) documentation prepared for this 
project and future associated development projects adequately address any 
remediation activities which may be required to address any hazardous substance 
releases. 

The project description indicates that land use changes are proposed. 

For each site where development is to occur under the Specific Plan, current and 
historical land use records should be consulted to identify land uses that may have 
resulted in a hazardous substance release. In particular, properties where there has 
been industrial uses could potentially have contamination. Sampling and analysis of soil 
and groundwater should be conducted at sites where current or historical operations 
may have caused a hazardous substance release. The results of sampling should be 
discussed in the EIR or the CEQA documents for individual development projects, which 
the NOP states will be prepared. 

Screening levels or any risk assessments that are used in determining whether 
contamination poses a potential, significant human health or environmental risk should 
be identified and discussed. If volatile organic compounds are present in soil or 
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groundwater, the potential human health risk from vapor intrusion into future 
buildings will need to be considered. 

If remediation activities are required, these activities should be discussed in the EIR or 
CEQA documents for individual development projects along with the cleanup levels that 
will be applied and the anticipated regulatory agency oversight. Potential impacts 
associated with the remediation activities should also be addressed.  For example, if the 
remediation activities include the need for soil excavation, the EIR or CEQA documents  
for individual development projects should include: (1) an assessment of air impacts and 
health impacts associated with the excavation activities; (2) identification of any 
applicable local standards which may be exceeded by the excavation activities, including 
dust and noise levels; (3) transportation impacts from removal or remedial activities; 
and (4) risk of upset should there be an accident at the site or during the transport of 
contaminated soil.  (May 4, 2006 Letter from DTSC to City of Milpitas) 

There is at the very least a fair argument that excavation, earth moving, and other activities 
associated with project construction and operation may disturb toxic soil contamination.  This 
could potentially lead to exposure of workers and/or future residents of the project to 
significant levels of toxic chemicals, at levels above health‐based standards.  I conclude that this 
impact has not been adequately addressed in prior CEQA documents, and an EIR is required to 
analyze this impact and propose feasible mitigation measures.  

Sincerely,  

 

Matt Hagemann, P.G., C.Hg. 
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2503 Eastbluff Dr., Suite 206 

Newport Beach, California 90405  
     

  Matt Hagemann, P.G, Ch.G. 
  Tel: (949) 887‐9013 

Email: mhagemann@swape.com 
 

October 28, 2011  
 
Richard Drury 
Lozeau | Drury LLP 
410 12th Street, Suite 250 
Oakland, CA 94607 
 
Subject:  Supplemental Air Quality Comments on the 1200 Piper Drive Project, Milpitas, 

California  
 
Dear Mr. Drury: 
 
This letter is written to supplement the comments we made in an October 9, 2011 letter 
regarding a proposal for a 16‐acre parcel at 1200 Piper Drive.  This letter focuses on what are 
likely to be significant unmitigated air quality impacts and cancer risks that were not evaluated 
and are therefore unmitigated.  

The Site is located approximately 2600 feet southeast from a Union Pacific (UP) Milpitas Rail 
Yard at 224 Curtis Ave, Milpitas, CA.  A rail line is also located approximately 90 feet west of the 
Site.  Because these sources were not evaluated, future residents and workers face uncertain 
risks from fine particulate matter (PM2.5) and cancer risks from these sources.        

The 2005 Air Quality and Land Use Handbook (Handbook) by the California Air Resources Board 
(CARB) has the following recommendations for projects being built near rail yards.1 

• Avoid siting new sensitive land uses within 1,000 feet of a major service and 
maintenance rail yard. 

• Within one mile of a rail yard, consider possible siting limitations and mitigation 
approaches. 

                                                            

1 http://www.arb.ca.gov/ch/handbook.pdf, p. 4 



The Handbook also states that there are cancer risks up to a 500 in a million associated with rail 
yards.2  The Bay Area Air Quality Management District (BAAQMD) lists rail yards as “complex 
sources” of emissions3 and states: 

For large, complex sources, such as those listed in Section 2.1 above, a larger 
radius may be appropriate, but the specifics should be determined on a case‐by‐
case basis.4   

 
Because the Rail Yard is a large complex source, an air quality analysis should be conducted to 
determine if the yard poses PM 2.5 emissions and cancer risks that would exceed BAAQMD 
thresholds.  The need to conduct this analysis is especially necessary given that air pollution is 
channeled to the southeast in Santa Clara County. 5 
 
Similar projects proposed in the vicinity have conducted air quality impact analyses from nearby 
rail yards and railways and have provided mitigation measures for what were found to be 
significant impacts.  For example, a proposed residential project at 1765 McCandless Dr., 
Milpitas, CA found that PM2.5 emissions and cancer risks exceeded BAAQMD thresholds.  To 
mitigate these significant impacts, a vegetative buffer and building air filtration systems have 
been proposed.   
 
The Project’s location very close to the Montague Expressway will also add to the risk of toxic 
air contaminants since expressways are identified by the BAAQMD as a significant source of 
PM2.5 and TACs.  The Project itself will contribute cumulatively to the TACs by contributing 
additional traffic to the Montague Expressway.   
 
Given the size of the project, the nature of air circulation in the region, and the proximity to the 
Rail Yard and rail line, there is fair argument that air quality impacts to residents of the 
proposed project are significant and unmitigated.  A DEIR is therefore required to analyze 
potentially significant air emissions from the nearby UP Milpitas Rail Yard and rail line that were 
not analyzed in the 1200 Piper Drive Staff Report and that was not considered in the TASP.   
 
The DEIR should identify the proper mitigation measures to reduce any potential impacts, from 
PM2.5 emissions and cancer risk, to a less than significant level.  
                                                            

2 http://www.arb.ca.gov/ch/handbook.pdf, p. 6 

3http://www.baaqmd.gov/~/media/Files/Planning%20and%20Research/CEQA/BAAQMD%20Modeling%20Approac
h.ashx?la=en, p. 11 

4http://www.baaqmd.gov/~/media/Files/Planning%20and%20Research/CEQA/BAAQMD%20Modeling%20Approac
h.ashx?la=en, p. 13 

5 http://hank.baaqmd.gov/dst/papers/bay_area_climate.pdf, p. 14 

 



Sincerely,  

 

Matt Hagemann, P.G., C.Hg. 
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2503 Eastbluff Dr., Suite 206 

  Newport Beach, California 90405  
     

  Matt Hagemann, P.G, Ch.G. 
  Tel: (949) 887‐9013 

  Email: mhagemann@swape.com 
 

October 11, 2011 
 
Richard Drury 
Lozeau | Drury LLP 
410 12th Street, Suite 250 
Oakland, CA94607 
 
Subject:  Comments on the 1200 Piper Drive Project, Milpitas, California 

 
Dear Mr. Drury: 
 

I have reviewed the September 28, 2011 Staff Report prepared for the condominium and 

townhouse project at 1200 Piper Drive in Milpitas, California (“Project”).  The Project would 

construct 732 dwelling units on a 16‐acre parcel in two five‐story buildings.  Parking for the 

Project would be provided in a separate seven‐story structure.  The Project is located near the 

intersection of Montague Expressway and Piper Drive on a site that has a history of industrial 

use that includes storage of electrical transformers. 

The city of Milpitas has determined the Project to be exempt from further California 

Environmental Quality Act (CEQA) review, finding it to be consistent with the Transit Area 

Specific Plan Environmental Impact Report (TASP) adopted on June 3, 2008 by the City Council.  

The TASP encompasses 437 acres and promotes the development of 7,109 dwelling units, 

287,075 square feet of retail space, and 993,843 square feet of office and industrial space.  

We have determined that the 1200 Piper Drive project is not CEQA exempt because the site is 

on the Cortese List of contaminated sites.  We have also determined that the project will have 

significant impacts on air quality and greenhouse gas emissions, unless mitigated; these impacts 

were not evaluated in the TASP.   
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The	Site	Cannot	be	Exempted	from	California	Environmental	Quality	Act	
Because	of	Releases	of	Hazardous	Materials		
The California EPA lists the former North American Transformer Company at 1200 Piper Drive 

as a site identified “as meeting the Cortese List requirements”.1  The Cortese list, under 

provisions of Government Code 65962.5(a), requires that the Department of Toxic Substances 

Control compile and update a list of the following:  

(1) All hazardous waste facilities subject to corrective action pursuant to Section 

25187.5 of the Health and Safety Code.  

(2) All land designated as hazardous waste property or border zone property pursuant 

to Article 11 (commencing with Section 25220) of Chapter 6.5 of Division 20 of the 

Health and Safety Code.  

(3) All information received by the Department of Toxic Substances Control pursuant to 

Section 25242 of the Health and Safety Code on hazardous waste disposals on public 

land.  

(4) All sites listed pursuant to Section 25356 of the Health and Safety Code. 

(5) All sites included in the Abandoned Site Assessment Program. 

Development projects proposed on a site on the Cortese List do not qualify for the exemptions 

from CEQA.2 

Transformers containing PCBs were formerly stored on the subject site.  PCBs were first 

detected in soil at the Site in 2001.  An additional investigation in 2005 detected elevated 

concentrations of PCBs (Aroclor 1254 and 1260) in soil at up to 157 ppm beneath the Site which 

is well above the 0.22 ppm cleanup goal established by the California Regional Water Quality 

Control Board (RWQCB). 

In 2005 and 2006, the RWQCB required the North American Transformer Company to treat 

15,000 cubic yards of PCB‐contaminated soil at the site and to excavate 550 yards of PCB‐

contaminated soil that did not meet cleanup objectives.   

The RWQCB issued the site a No Further Action letter for the PCB soil contamination in 

February 2007, stating: 

                                                            
1http://www.calepa.ca.gov/sitecleanup/corteselist/ ‐‐ see List of  "active" CDO and CAO from Water Board (MS 
Excel, 632 KB) 
2Pub.Res. Code § 21084. (c) 
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Based upon the available information and considering the planned high‐density 

residential land use, and with the provision that the information provided to this agency 

was accurate and representative of site conditions, no further action related to the PCB 

releases at the subject site is required.3 

However the RWQCB also stated, in the No Further Action letter: 

As you are also aware, underlying groundwater at this site has been impacted by the 

releases of volatile organic compounds originating from the Jones Chemical site located 

upgradient.  With respect to future development of the subject property, potential 

health impacts associated with the underlying Jones Chemical plume (i.e. via vapor 

intrusion into structures) must be adequately evaluated and, if necessary, mitigated.4 

As stated above, preparation of a DEIR is necessary to meet CEQA/Cortese Act requirements.  

The DEIR should be prepared to identify the site as one which is on the Cortese list and to 

disclose the history of use by North American Transformer along with the results of the 

remediation efforts and contamination by the adjacent property.      

Because the site is included on the Cortese List, it cannot be exempted from the requirements 

of CEQA.  As documented below, contaminants have been found in soil vapor beneath the 1200 

Piper Drive site which may pose hazards to construction workers and to future residents unless 

addressed.  These hazards must be evaluated and mitigated as necessary in a DEIR to ensure 

the protection of human health.   

Contaminants	from	the	Adjacent	Property	Present	Health	Risks	Unless	
Evaluated	and	Mitigated	
The JCI Jones Chemical Inc. site is located at 985 Montague Expressway, directly southeast of 

1200 Piper Drive.  The Jones Chemical site is undergoing active investigation, under a RWQCB 

lead, for soil, soil vapor and groundwater contamination to include trichloroethylene (TCE) and 

perchloroethylene (PCE).  The State Water Resources Control Board Geotracker Web site lists 

the JCI Jones Chemical Inc. site status as “open.”5 

As noted by the RWQCB, contaminants from the JCI Jones Chemical Inc. have moved beneath 

the 1200 Piper Drive property in groundwater and in soil vapor.  The RWQCB has required a 

health risk assessment of the soil vapor intrusion pathway at the JCI Jones Chemical Inc. site to 

include an evaluation of the health risks in adjacent proposed residential developments 

                                                            
3http://geotracker.waterboards.ca.gov/site_documents/1530018448/NAT%20southyard%20‐%20NFA%20‐2‐26‐
07.pdf 
4 Ibid. 
5http://geotracker.waterboards.ca.gov/profile_report.asp?global_id=SL18213593 
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including 1200 Piper Drive.6   Soil vapor intrusion is a well‐understood chemical pathway 

whereby volatile organic contaminants like TCE and PCE move from vapor in the pore space of 

soils into overlying structures.  Vapors migrating via this pathway may concentrate in indoor air 

and present health risks to residents unless properly evaluated and remediated or mitigated.   

To date, a health risk assessmentat JCI Jones Chemical Inc., or on downgradient properties to 

include 1200 Piper Drive, has not been conducted.    As shown in the table below, samples of 

shallow soil vapor collected from three wells at the 1200 Piper Drive property in July and 

August 2009 show levels of TCE and PCE in soil vapor well above health‐based screening 

concentrations(see the results for wells SV20, SV23 and SV24).7 

 

Under a 2011 health assessment, the U.S. EPA classifies TCE as a human carcinogen and states 

                                                            
6http://geotracker.waterboards.ca.gov/site_documents/1530018448/NAT%20southyard%20%2D%20NFA%20%2D
2%2D26%2D07%2Epdf 
7Requirement for Technical Report – Former JCI Jones Chemicals Facility, 985Montague Expressway, Milpitas, 
California, Santa Clara County, December 1, 2010 letter from Arcadis  to the Regional Water Quality Control Board, 
Table 2. 
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TCE’s movement from contaminated ground water and soil, into the indoor air of overlying 

buildings, is of serious concern.8 

PCE is a probable human carcinogen and health effects include acting as a central nervous 

system depressant that can enter the body through respiratory exposure, including inhalation 

of vapors, or through contact with skin.9 

On the basis of these results, a letter was prepared by a JCI Jones Chemical Inc. consultant on 

December 1, 2010 that outlines:  

“a strategy for methods and measures to mitigate the potential health risks associated 

with the volatile organic compounds (VOCs) detected in soil vapor associated with the 

VOC‐affected groundwater that is present at the on‐site and off‐site properties to the 

west of the former JCI Facility”10 

The letter offers only a strategy for the evaluation of health risks: we stress that health risks at 

the 1200 Piper Drive property have not yet been evaluated nor has the RWQCB posted 

comments to the Geotracker website on the on adequacy of the December 1, 2010 letter.   The 

letter offers only general recommendations that include further review of data with respect to 

intended residential land use, consideration of vapor barriers and venting systems, and periodic 

monitoring.   

The DEIR, that is required under CEQA/Cortese Act requirements as stated above, should 

include an assessment of the health risks from inhalation of vapors that would be faced by 

construction workers and future residents along with necessary mitigation measures to reduce 

those risks.  The December 1, 2010 letter prepared by the JCI Jones Chemical Inc. consultant 

only outlines proposed measures that may be used to mitigate the high soil vapor 

concentrations under a residential scenario; however, we stress that health risks have yet to be 

evaluated and remedial measures and mitigation have not been proposed to the RWQCB to 

date.   

                                                            
8http://yosemite.epa.gov/opa/admpress.nsf/1e5ab1124055f3b28525781f0042ed40/b8d0e4d8489ad9918525791
90058d6c3!OpenDocument 
9http://en.wikipedia.org/wiki/Tetrachloroethylene 
10Requirement for Technical Report – Former JCI Jones Chemicals Facility, 985 Montague Expressway, Milpitas, 
California, Santa Clara County, December 1, 2010 letter from Arcadis  to the Regional Water Quality Control Board, 
p. 1. 
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Project	Size	Exceeds	Thresholds	and	Air	and	Greenhouse	Gas	Emissions	
Need	Mitigation	
The Staff Report does not consider the potential of the Project to exceed thresholds for air 

quality and greenhouse gasses from emissions during construction and operation.   To 

determine the potential significance of project emissions, the Bay Area Air Quality Management 

District (BAAQMD) has established tables for various projects types which would, if above a 

certain size, likely result in exceedences of thresholds and would need to be mitigated.  No 

estimates of Project emissions of criteria air pollutants and precursors were made in the Staff 

Report for the project and no estimates were made in the TASP.   

We have compared the Project size to “Screening Level Sizes” established by the BAAQMD and 

have determined that the Project will likely exceed emissions thresholds for criteria pollutants 

and greenhouse gasses.  The Project will involve the construction of 732 condominium units.  

According to the table below, a project size of 732 units exceeds screening sizes for operational 

criteria pollutants (ROG) and construction criteria pollutants (ROG) for “Condo/townhouse, high 

rise.”11   Additionally, the Project size of 732 units exceeds the screening size for operational 

greenhouse gasses by almost 8 times. 

 

Because the project size significantly exceeds the screening sizes, the Project will likely generate 

operational‐ and construction‐related ROG and greenhouse gasses that would exceed the 

thresholds of significance.   

Again, no mention of Project emissions was made in the Staff Report nor were they individually 

considered in the TASP.  This is a significant omission and is a potential impact that needs to be 

evaluated in a DEIR.  A DEIR should also be prepared to evaluate and identify any mitigation 

that is necessary to reduce exceedences of criteria pollutants and greenhouse gasses to levels 

below thresholds, including routine feasible measures that are considered in CEQA projects as 

listed below.  

                                                            
11http://www.baaqmd.gov/~/media/Files/Planning%20and%20Research/CEQA/BAAQMD%20CEQA%20Guidelines
%20May%202011.ashx, p. 3‐2 
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Operational Emissions Mitigation  

 Install photovoltaic panels on the roof or on undeveloped land within the Project 

boundary;   

 Use electric equipment for landscaping; 

 Increase wall insulation beyond Title 24 requirements;  

 Install Energy Star approved roofing and windows; 

 Use energy‐efficient and automated controls for air conditioning; 

 Use lighting controls and energy‐efficient interior lighting;   

 Use energy‐efficient low sodium parking lot and street lights; 

 Use light‐colored roof materials and paint to reflect heat; 

 Substitute materials, e.g., use water‐based paint; 

 Use concrete or other non‐pollutant materials for parking lots instead of asphalt; 

 Landscape with drought‐resistant species, and use groundcovers rather than 

pavement to reduce heat reflection; 

 Use ozone‐destruction catalyst on air condition systems; and 

 Reduce standard paving by 20%. 

Construction Emissions Mitigation 

 Require preparation of a traffic control plan; 

 Demonstrate proper inspection and maintenance of construction equipment; 

 Limit idling to 5 minutes;  

 Provide on‐site lunch, e.g., a lunch wagon;  

 Implement a carpool program for construction workers.  

 Require all deliveries to the construction site to be made with trucks that meet clean 

engine standards or are otherwise equipped with post‐combustion controls that 

reduce emissions compared to uncontrolled equivalents by 50% for NOx, 90% for 

ROG and CO, and 80% for PM10/PM2.5.  
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 Prohibit the use of conventional cut‐back asphalt for paving and restrict the 

maximum VOC content of asphalt emulsion;  

 Use low‐ROG paints and other low‐ROG construction materials; 

 Employ a construction site manager to verify that engines are properly maintained 

and keep a maintenance log; 

 Configure construction parking to minimize traffic interference; 

 Consolidate truck deliveries when possible; 

 Provide dedicated turn lanes for movement of construction trucks and equipment 

on and off site; 

 Suspend use of all construction equipment operations during second stage smog 

alerts; 

 Establish a staging zone for trucks that are waiting to load or unload material at the 

work zone in a location where diesel emissions from the trucks will have minimum 

impact on abutters and the general public;  

 Locate construction equipment away from sensitive receptors such as fresh air 

intakes to buildings, air conditioners and operable windows; 

 Require all diesel trucks used by construction contractor(s) at the site, or for on‐road 

hauling of construction material, to be post‐1996 models; and 

 Diesel portable generators less than 50 hp shall not be allowed at the construction 

site. 

Cumulative	Air	Impacts	have	not	been	Assessed	
Six large residential and mixed use projects have been proposed within a 4,000 radius of the 

1200 Piper Drive site: 

 Milpitas Blvd. and Montague: 303 dwelling units (DUs);single family, town home and 

brownstone) on 12.1 acres; 

 1765 McCandless Drive: 1,328 DUs in eight buildings, including 92,000 square feet of 

commercial space on 23 acres;  

 1102 Abel Street: 366 DUs on a 5.2 acre parcel; 
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 300, 324‐368 Montague: 134 DUs on an 9.2 acres; 

 750 E. Capitol Ave.: three, 12 story towers with 460 DUs on 5.6 acres; and  

 1315 McCandless: 351 units and 62,000 s.f. commercial space in Building 1 and 211 

units and 3,976 s.f. commercial space in Building 2. 

The 1765 McCandless Drive project alone exceeds all three of the BAAQMD screening sizes of a 

mid‐rise apartment project: 

 Operational criteria pollutant: 494 DU (ROG) 

 Operational greenhouse gasses: 87 DU 

 Construction criteria pollutant: 240 DU (ROG).12 

The 750 E. Capitol Ave. project exceeds size thresholds for operational greenhouse gasses and 

construction criteria pollutants.  The 1315 McCandless project exceeds size thresholds for 

operational greenhouse gasses and construction criteria pollutants.  Collectively, the six 

projects, along with the 1200 Piper Drive project, greatly exceed all threshold sizes.  

No consideration was given in the Staff Report to the other projects proposed in the vicinity of 

1200 Piper Drive and the potential exceedences of BAAQMD thresholds for screening sizes and 

for the emissions that would be the cumulative result of the six projects.  The TASP also does 

not consider the exceedences of the BAAQMD thresholds from the projects.  We note that 

when the TASP was prepared the 2011 BAAQMD CEQA guidance had not been published and 

therefore the comparisons to screening sizes to determine project significance were not 

possible.  

A DEIR is therefore required to analyze significant cumulative air emissions that were not 

analyzed in the 1200 Piper Drive Staff Report and that were not considered in the TASP.   

Sincerely,  

 

Matt Hagemann, P.G., C.Hg. 

 

                                                            
12http://www.baaqmd.gov/~/media/Files/Planning%20and%20Research/CEQA/BAAQMD%20CEQA%20Guidelines
%20May%202011.ashx, p. 3‐2 
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2503 Eastbluff Dr., Suite 206 

  Newport Beach, California 92660  

  Tel: (949) 887‐9013 

Fax: (949) 717‐0069 

      Email: mhagemann@swape.com 

 

Matthew F. Hagemann, P.G., C.Hg.               

  Geologic and Hydrogeologic Characterization 

Industrial Stormwater Compliance 

Investigation and Remediation Strategies  

CEQA Review  

Litigation Support and Testifying Expert 

Education: 

M.S. Degree, Geology, California State University Los Angeles, Los Angeles, CA, 1984. 

B.A. Degree, Geology, Humboldt State University, Arcata, CA, 1982. 

 

Professional Certification: 

California Professional Geologist 

California Certified Hydrogeologist  

 

Professional Experience:   

Matt has 25 years of experience  in environmental policy, assessment and  remediation.   He  spent nine 

years with  the U.S.  EPA  in  the RCRA  and  Superfund  programs  and  served  as  EPA’s  Senior  Science 

Policy Advisor in the Western Regional Office where he identified emerging threats to groundwater from 

perchlorate and MTBE.  While with EPA, Matt also served as a Senior Hydrogeologist in the oversight of 

the assessment of seven major military facilities undergoing base closure.  He led numerous enforcement 

actions under provisions of  the Resource Conservation and Recovery Act  (RCRA) while also working 

with permit holders to improve hydrogeologic characterization and water quality monitoring.   

 

Matt  has worked  closely with U.S.  EPA  legal  counsel  and  the  technical  staff  of  several  states  in  the 

application and enforcement of RCRA, Safe Drinking Water Act and Clean Water Act regulations.  Matt 

has trained the technical staff  in the States of California, Hawaii, Nevada, Arizona and the Territory of 

Guam in the conduct of investigations, groundwater fundamentals, and sampling techniques. 

 

Positions Matt has held include: 

 Founding Partner, Soil/Water/Air Protection Enterprise (SWAPE) (2003 – present); 

 Geology Instructor, Golden West College, 2010 – present;  

 Senior Environmental Analyst, Komex H2O Science, Inc (2000 ‐‐ 2003); 

 Executive Director, Orange Coast Watch (2001 – 2004); 

 Senior Science Policy Advisor and Hydrogeologist, U.S. Environmental Protection Agency (1989– 

1998); 
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 Hydrogeologist, National Park Service, Water Resources Division (1998 – 2000); 

 Adjunct Faculty Member, San Francisco State University, Department of Geosciences (1993 – 

1998); 

 Instructor, College of Marin, Department of Science (1990 – 1995); 

 Geologist, U.S. Forest Service (1986 – 1998); and 

 Geologist, Dames & Moore (1984 – 1986). 

 

Senior Regulatory and Litigation Support Analyst: 

With SWAPE, Matt’s responsibilities have included: 

 Lead analyst and testifying expert in the review of numerous environmental impact reports 

under CEQA that identify significant issues with regard to hazardous waste, water resources, 

water quality, air quality, greenhouse gas emissions and geologic hazards.  

 Lead analyst and testifying expert in the review of environmental issues in license applications 

for large solar power plants before the California Energy Commission. 

 Stormwater analysis, sampling and best management practice evaluation at industrial facilities.  

 Manager of a project to provide technical assistance to a comunity adjacent to a former Naval 

shipyard under a grant from the U.S. EPA.  

 Technical assistance and litigation support for vapor intrusion concerns. 

 Manager of a project to evaluate numerous formerly used military sites in the western U.S. 

 Manager of a comprehensive evaluation of potential sources of perchlorate contamination in 

Southern California drinking water wells. 

 Manager and designated expert for litigation support under provisions of Proposition 65 in the 

review of releases of gasoline to sources drinking water at major refineries and hundreds of gas 

stations throughout California. 

 Expert witness on two cases involving MTBE litigation. 

 Expert witness and litigation support on the impact of air toxins and hazards at a school. 

 Expert witness in litigation at a former plywood plant. 

 

With Komex H2O Science Inc., Matt’s duties included the following: 

 Senior author of a report on the extent of perchlorate contamination that was used in testimony 

by the former U.S. EPA Administrator and General Counsel. 

 Senior researcher in the development of a comprehensive, electronically interactive chronology 

of MTBE use, research, and regulation. 

 Senior researcher in the development of a comprehensive, electronically interactive chronology 

of perchlorate use, research, and regulation. 

 Senior researcher in a study that estimates nationwide costs for MTBE remediation and drinking 

water treatment, results of which were published in newspapers nationwide and in testimony 

against provisions of an energy bill that would limit liability for oil companies.  

 Research to support litigation to restore drinking water supplies that have been contaminated by 

MTBE in California and New York. 

 Expert witness testimony in a case of oil production‐related contamination in Mississippi. 

 Lead author for a multi‐volume remedial investigation report for an operating school in Los 

Angeles that met strict regulatory requirements and rigorous deadlines. 

 Development of strategic approaches for cleanup of contaminated sites in consultation with 

clients and regulators. 
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Executive Director: 

As  Executive Director with Orange Coast Watch, Matt  led  efforts  to  restore water  quality  at Orange 

County  beaches  from multiple  sources  of  contamination  including urban  runoff  and  the discharge  of 

wastewater.    In  reporting  to  a  Board  of Directors  that  included  representatives  from  leading Orange 

County universities and businesses, Matt prepared issue papers in the areas of treatment and disinfection 

of wastewater and control of the dischrge of grease to sewer systems.   Matt actively participated in the 

development of  countywide water quality permits  for  the  control of urban  runoff and permits  for  the 

discharge  of  wastewater.   Matt  worked  with  other  nonprofits  to  protect  and  restore  water  quality, 

including Surfrider, Natural Resources Defense Council and Orange County CoastKeeper as well as with 

business institutions including the Orange County Business Council.   

 

Hydrogeology: 

As a Senior Hydrogeologist with  the U.S. Environmental Protection Agency, Matt  led  investigations  to 

characterize and cleanup closing military bases,  including Mare  Island Naval Shipyard, Hunters Point 

Naval  Shipyard,  Treasure  Island Naval  Station, Alameda Naval  Station, Moffett  Field, Mather Army 

Airfield, and Sacramento Army Depot.  Specific activities were as follows: 

 Led efforts to model groundwater flow and contaminant transport, ensured adequacy of 

monitoring networks, and assessed cleanup alternatives for contaminated sediment, soil, and 

groundwater.  

 Initiated a regional program for evaluation of groundwater sampling practices and laboratory 

analysis at military bases.  

 Identified emerging issues, wrote technical guidance, and assisted in policy and regulation 

development through work on four national U.S. EPA workgroups, including the Superfund 

Groundwater Technical Forum and the Federal Facilities Forum. 

 

At  the request of  the State of Hawaii, Matt developed a methodology to determine the vulnerability of 

groundwater to contamination on the islands of Maui and Oahu. He used analytical models and a GIS to 

show  zones of vulnerability,  and  the  results were  adopted  and published by  the State of Hawaii  and 

County of Maui.  

 

As a hydrogeologist with the EPA Groundwater Protection Section, Matt worked with provisions of the 

Safe  Drinking  Water  Act  and  NEPA  to  prevent  drinking  water  contamination.    Specific  activities 

included the following: 

 Received an EPA Bronze Medal for his contribution to the development of national guidance for 

the protection of drinking water.  

 Managed the Sole Source Aquifer Program and protected the drinking water of two communities 

through designation under the Safe Drinking Water Act. He prepared geologic reports, 

conducted public hearings, and responded to public comments from residents who were very 

concerned about the impact of designation. 

 Reviewed a number of Environmental Impact Statements for planned major developments, 

including large hazardous and solid waste disposal facilities, mine reclamation, and water 

transfer.  
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Matt served as a hydrogeologist with the RCRA Hazardous Waste program.  Duties were as follows: 

 Supervised the hydrogeologic investigation of hazardous waste sites to determine compliance 

with Subtitle C requirements. 

 Reviewed and wrote ʺpart Bʺ permits for the disposal of hazardous waste.  

 Conducted RCRA Corrective Action investigations of waste sites and led inspections that formed 

the basis for significant enforcement actions that were developed in close coordination with U.S. 

EPA legal counsel.  

 Wrote contract specifications and supervised contractorʹs investigations of waste sites.  

 

With  the National  Park  Service, Matt  directed  service‐wide  investigations  of  contaminant  sources  to 

prevent degradation of water quality, including the following tasks: 

 Applied pertinent laws and regulations including CERCLA, RCRA, NEPA, NRDA, and the 

Clean Water Act to control military, mining, and landfill contaminants.  

 Conducted watershed‐scale investigations of contaminants at parks, including Yellowstone and 

Olympic National Park. 

 Identified high‐levels of perchlorate in soil adjacent to a national park in New Mexico 

and advised park superintendent on appropriate response actions under CERCLA. 

 Served as a Park Service representative on the Interagency Perchlorate Steering Committee, a 

national workgroup. 

 Developed a program to conduct environmental compliance audits of all National Parks while 

serving on a national workgroup.  

 Co‐authored two papers on the potential for water contamination from the operation of personal 

watercraft and snowmobiles, these papers serving as the basis for the development of nation‐

wide policy on the use of these vehicles in National Parks. 

 Contributed to the Federal Multi‐Agency Source Water Agreement under the Clean Water 

Action Plan. 

 

Policy:  

Served senior management as the Senior Science Policy Advisor with the U.S. Environmental Protection 

Agency, Region 9. Activities included the following: 

 Advised the Regional Administrator and senior management on emerging issues such as the 

potential for the gasoline additive MTBE and ammonium perchlorate to contaminate drinking 

water supplies.  

 Shaped EPA’s national response to these threats by serving on workgroups and by contributing 

to guidance, including the Office of Research and Development publication, Oxygenates in 

Water: Critical Information and Research Needs. 

 Improved the technical training of EPAʹs scientific and engineering staff. 

 Earned an EPA Bronze Medal for representing the region’s 300 scientists and engineers in 

negotiations with the Administrator and senior management to better integrate scientific 

principles into the policy‐making process. 

 Established national protocol for the peer review of scientific documents.  

 

Geology: 

With the U.S. Forest Service, Matt led investigations to determine hillslope stability of areas proposed for 

timber harvest in the central Oregon Coast Range. Specific activities were as follows: 
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 Mapped geology in the field, and used aerial photographic interpretation and mathematical 

models to determine slope stability.  

 Coordinated his research with community members who were concerned with natural resource 

protection.  

 Characterized the geology of an aquifer that serves as the sole source of drinking water for the 

city of Medford, Oregon.  

 

As a consultant with Dames and Moore, Matt led geologic investigations of two contaminated sites (later 

listed on the Superfund NPL) in the Portland, Oregon, area and a large hazardous waste site in eastern 

Oregon.  Duties included the following: 

 Supervised year‐long effort for soil and groundwater sampling.  

 Conducted aquifer tests. 

 Investigated active faults beneath sites proposed for hazardous waste disposal. 

 

Teaching: 

From 1990 to 1998, Matt taught at least one course per semester at the community college and university 

levels: 

 At San Francisco State University, held an adjunct faculty position and taught courses in 

environmental geology, oceanography (lab and lecture), hydrogeology, and groundwater 

contamination.  

 Served as a committee member for graduate and undergraduate students. 

 Taught courses in environmental geology and oceanography at the College of Marin.  

 

In  Fall  2010, Matt  taught  Physical Geology  (lecture  and  lab)  to  students  at Golden West  College  in 

Huntington Beach, California. 

 

Invited Testimony, Reports, Papers and Presentations: 

Hagemann, M.F., 2008.  Disclosure of Hazardous Waste Issues under CEQA.  Presentation to the Public 

Environmental Law Conference, Eugene, Oregon. 

 

Hagemann, M.F., 2008.  Disclosure of Hazardous Waste Issues under CEQA.  Invited presentation to U.S. 

EPA Region 9, San Francisco, California. 

 

Hagemann, M.F., 2005.  Use of Electronic Databases in Environmental Regulation, Policy Making and 

Public Participation.  Brownfields 2005, Denver, Coloradao. 

 

Hagemann, M.F., 2004.  Perchlorate Contamination of the Colorado River and Impacts to Drinking Water 

in Nevada and the Southwestern U.S.  Presentation to a meeting of the American Groundwater Trust, Las 

Vegas, NV (served on conference organizing committee). 

 

Hagemann, M.F., 2004.  Invited testimony to a California Senate committee hearing on air toxins at 

schools in Southern California, Los Angeles. 

 

Brown, A., Farrow, J.,  Gray, A. and Hagemann, M., 2004.  An Estimate of Costs to Address MTBE 

Releases from Underground Storage Tanks and the Resulting Impact to Drinking Water Wells.   
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Presentation to the Ground Water and Environmental Law Conference, National Groundwater 

Association.  
 

Hagemann, M.F., 2004.  Perchlorate Contamination of the Colorado River and Impacts to Drinking Water 

in Arizona and the Southwestern U.S.  Presentation to a meeting of the American Groundwater Trust, 

Phoenix, AZ (served on conference organizing committee). 

 

Hagemann, M.F., 2003.  Perchlorate Contamination of the Colorado River and Impacts to Drinking Water 

in the Southwestern U.S.  Invited presentation to a special committee meeting of the National Academy 

of Sciences, Irvine, CA. 

 

Hagemann, M.F., 2003.  Perchlorate Contamination of the Colorado River.  Invited presentation to a 

tribal EPA meeting, Pechanga, CA. 

 

Hagemann, M.F., 2003.  Perchlorate Contamination of the Colorado River.  Invited presentation to a 

meeting of tribal repesentatives, Parker, AZ. 

 

Hagemann, M.F., 2003.  Impact of Perchlorate on the Colorado River and Associated Drinking Water 

Supplies.  Invited presentation to the Inter‐Tribal Meeting, Torres Martinez Tribe. 

 

Hagemann, M.F., 2003.  The Emergence of Perchlorate as a Widespread Drinking Water Contaminant.  

Invited presentation to the U.S. EPA Region 9. 

 

Hagemann, M.F., 2003.  A Deductive Approach to the Assessment of Perchlorate Contamination.  Invited 

presentation to the California Assembly Natural Resources Committee. 

 

Hagemann, M.F., 2003.  Perchlorate: A Cold War Legacy in Drinking Water.  Presentation to a meeting of 

the National Groundwater Association. 

 

Hagemann, M.F., 2002.  From Tank to Tap: A Chronology of MTBE in Groundwater.  Presentation to a 

meeting of the National Groundwater Association. 

 

Hagemann, M.F., 2002.  A Chronology of MTBE in Groundwater and an Estimate of Costs to Address 

Impacts to Groundwater.   Presentation to the annual meeting of the Society of Environmental 

Journalists. 

 

Hagemann, M.F., 2002.  An Estimate of the Cost to Address MTBE Contamination in Groundwater  

(and Who Will Pay).  Presentation to a meeting of the National Groundwater Association. 

 

Hagemann, M.F., 2002.  An Estimate of Costs to Address MTBE Releases from Underground Storage 

Tanks and the Resulting Impact to Drinking Water Wells.  Presentation to a meeting of the U.S. EPA and 

State Underground Storage Tank Program managers. 

 

Hagemann, M.F.,  2001.    From  Tank  to  Tap: A Chronology  of MTBE  in Groundwater.   Unpublished 

report. 

 

Hagemann, M.F., 2001.   Estimated Cleanup Cost  for MTBE  in Groundwater Used as Drinking Water.  

Unpublished report. 
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Hagemann, M.F., 2001.  Estimated Costs to Address MTBE Releases from Leaking Underground Storage 

Tanks.  Unpublished report. 

 

Hagemann,  M.F.,  and  VanMouwerik,  M.,  1999.    Potential  Water  Quality  Concerns  Related  to 

Snowmobile Usage. Water Resources Division, National Park Service, Technical Report. 

 

VanMouwerik, M. and Hagemann, M.F. 1999, Water Quality Concerns Related  to Personal Watercraft 

Usage. Water Resources Division, National Park Service, Technical Report. 

 

Hagemann, M.F.,  1999,  Is Dilution  the  Solution  to  Pollution  in National  Parks?  The George Wright 

Society Biannual Meeting, Asheville, North Carolina. 

 

Hagemann, M.F.,  1997,  The  Potential  for MTBE  to  Contaminate  Groundwater. U.S.  EPA  Superfund 

Groundwater Technical Forum Annual Meeting, Las Vegas, Nevada. 

 

Hagemann, M.F.,  and Gill, M.,  1996,  Impediments  to  Intrinsic Remediation, Moffett  Field Naval Air 

Station, Conference on Intrinsic Remediation of Chlorinated Hydrocarbons, Salt Lake City. 

 

Hagemann, M.F., Fukunaga, G.L., 1996, The Vulnerability of Groundwater to Anthropogenic 

Contaminants on the Island of Maui, Hawaii. Hawaii Water Works Association Annual Meeting, Maui, 

October 1996. 

 

Hagemann, M. F., Fukanaga, G. L., 1996, Ranking Groundwater Vulnerability in Central Oahu, 

Hawaii.  Proceedings, Geographic  Information  Systems  in  Environmental Resources Management, Air 

and Waste Management Association Publication VIP‐61. 

 

Hagemann,  M.F.,  1994.  Groundwater  Characterization  and  Cleanup  at  Closing  Military  Bases  in 

California. Proceedings, California Groundwater Resources Association Meeting. 

 

Hagemann, M.F.  and Sabol, M.A.,  1993. Role of  the U.S. EPA  in  the High Plains States Groundwater 

Recharge Demonstration Program. Proceedings, Sixth Biennial Symposium on the Artificial Recharge of 

Groundwater. 

 

Hagemann, M.F.,  1993. U.S. EPA Policy on  the Technical  Impracticability of  the Cleanup of DNAPL‐

contaminated Groundwater. California Groundwater Resources Association Meeting. 

 

Hagemann, M.F., 1992. Dense Nonaqueous Phase Liquid Contamination of Groundwater: An Ounce of 

Prevention... Proceedings, Association of Engineering Geologists Annual Meeting, v. 35. 
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Other Experience:  

Selected as subject matter expert for the California Geologist licensing examination, 2009‐2010. 
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Department of Toxic Substances Contrc'l
Mau:een F Gorsel. D'r-ectr:r' /00 Hernz Avenue.  Sur le 200

Br:rkerev, Cali iornra 94 | 18-27 ? ",

I
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Mr.  Dennrs Carr ington
Senior  P lanner
Ci ty  of  Mt lp i tas
455 Last Calaveras Boulevard
Milpitas, Calrfornia 95035

I )ear lr '1r Carrirr,3lt",r '

ihank you lor the oppgrtr-rnrtv to comment on the Notrce o{ Prc;:aratron (NiiPl of an
Environmental lmpact Report (E:lR) for the Milpitas Transrt Area Specifrc Plan. As you

may be aware, Dl SC oversees the cleanup of lrazardous substance relea:;e sttes
pursuant to t1e California Flealt lr  ancl Safely ( lode. l l ivision 2C. Chapterr 6I As a
pr:tentiat Responsible Agency, DTSC rs submil l irrg the fol lotvrng comrnents to ensure
that lhe California Environmential Qualrty Act (Ct,QA) documerrtatton prepared fr:r this
project and future associated developntent proiei;ts adequatgly acidress any
remedlation activrt ies which may be requrred to address any hazardou:s suostanr:e
re leases.

The prolect descrrL-rl jon irrci icates that rand usc changes are proposed. For each srte
wlrert; development is to Occur under the Specrfr.. ;  [ ' l :rn. current and hif i torl(]al lanr1 use
records shoulcj be consulte,J to identify land uses, that may have result i3cj lrr a l tazatduus

substance re lease l r r  par t icu lar ,  proper t ics  whcr{ :  thcrc  ha$ been tndustr ia l  uscs could

potential ly have contarfr irr; l trorr $arrrplrng and an;l lYsis of sorl art<J c,;rounclwatCr should
be conducter j  a t  sr tes wt iere ourrent  or  h is tor rca o i lerat rcrns r rL lv  ha ' lq  car lse(J i - l
hazarr1ous substance reiease The results of : ;ar"nplinq shr,r ir lcJ be cJtsc..tsserd in the EiR

Or the CEQA docurnents for  rnd iv idua developmernt  pro lects ,  v"h ich the NOP states wt l i

be prepared.  Screenrng levels  or  anv r isk  assessments that  are L,sed ln  deternt t r t tng
whether  conlaminal ton poscs a potent ia l ,  srgpi t ic ; :n t  huntat t  l rea l l t i  t l r  t :nv i ronnrcr t ta l  r tsk

should be ident i f ied and rJrscussed.  l t  vo lat i le  organtc compounds are present  ln  so i l  or
groundwater ,  the pr : tent ia l  human heal th  r isk  f ro t r r  vapor  in t rusron in to fu ture bui ld ings
wil l  need to be corrsrderod

lf remecJiation aclrvrtres arc fequrred, ihese activit ies shoulC be discus:;ecJ rn the t l lR or
CEQA r1ocuments ior rndrvtdual developrmeni proJects alot 'rg wit ir the cleanup levc s t lrat
wrlt  be applied and the anticipaled requlatory agency oversrghl Potential impacls
assocrated u;i th the remediation actrvrt ies should also be addressed. For exarnple, i f  the
renrediatron activrt ies inclucjs t le neeLJ fcr sotl  e):cavation, tfre EtR or CFQA doc;ttrrtents

I  i :  r f t i - ,1  . ' i , ' i aA, : r r . l i , )  | r , i : r :
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Mr. Dennis Carrington
May 4,  2006
Page 2

for indivirJual development prc' jects should rnclude: (1) an assessment of air impacts
ancl health rmpacts associated vrith the excavation activities, (2) rdentification of any
applrcabie local standards which may be exceeded by the excavation activit ies,
including dust and noise levels; (3) transportation rmpacts fronr removal or remedial
activit ies, and (4) rrsk of upset srould there be arr accident at the stte or during tt"e
transport of contaminated soil .

DTSC can assist your agency ir,  overseeing characterization and cleanup activit ies
tlrrough our Voluntary Cleanup Prograrn. A fact $heet describing this program is
enclosed. We are aware that projects such as this one are typical ly on a compressed
scireclule, and in an effort to user the avarlable rel iew t ime eff iciently, we request that
DTSC be irrcluded in any rneetrrrgs where issues relevant to clur statutory aulhor:ty are
discussed.

Please contact Jacinto Soto at {510) 540-3842 rt you have any questions or wouid l ike
to schedule a meeting Thank ) 'ou In ativance for yq:ur coopcration tn t l i tb rnatter.

Sincerely,

lVl"* f'^'c

Mark  P i ros ,  P .E . ,  Un i t  Ch ie f
Northern Califcrnra - Coastal Cleranup Operations Branch

Enclosurc

cc: wilhout enclosure

Governor's Cff ice of Plarrnintl  artt j  Research
State Clearinghouse
P O. Uox 3044
Sacramento, Cali fornia 958 1 ?-3044

Guenther lvloskat
CEQA Tracking Cente;"
Department of Toxic Substances Oonlrol
F,  O l iox 806
Sacramento, Cali fomia St581 2-0806
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