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ITEM NO. 2 - Hold a Public Hearing and Introduce Nitrogen Gas 

Ordinances for Air Products and Praxair Franchise License 
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B. Ordinance No. 222.1  

C. Ordinance No. 223.2 
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REGULAR 

 
 

NUMBER: 220.2 

 
 
TITLE: AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF MILPITAS AMENDING 

CHAPTER 19 OF TITLE III OF THE MILPITAS MUNICIPAL CODE REGARDING NON-

EXCLUSIVE FRANCHISE FOR NITROGEN GAS FACILITIES 
 

HISTORY: This Ordinance was introduced (first reading) by the City Council at its meeting of _______________, 
2013, upon motion by ____________ and was adopted (second reading) by the City Council at its 
meeting of _______________, upon motion by _______________.  The Ordinance was duly passed and 
ordered published in accordance with law by the following vote: 

 
AYES:   

 
 NOES:   
 
 ABSENT:   
 
 ABSTAIN:   
 
 
ATTEST: APPROVED: 
 
 
________________________________ __________________________ 
Mary Lavelle, City Clerk     Jose S. Esteves, Mayor 
 
 
APPROVED AS TO FORM: 
 
 
________________________________ 
Michael J. Ogaz, City Attorney 
 
 
 

2



Ordinance 220.2 2

RECITALS AND FINDINGS: 

WHEREAS, revisions and updates to the City’s ordinance for the non-exclusive franchise for nitrogen gas 
facilities are needed; and 

WHEREAS, the franchise license agreements with the franchise companies have expired; and 

WHEREAS, the franchise companies have desired to amend the franchise license agreements. 

NOW, THEREFORE, the City Council of the City of Milpitas does ordain as follows: 
 
SECTION 1. RECORD AND BASIS FOR ACTION 

 

The City Council has duly considered the full record before it, which may include but is not limited to such things as the 
City staff report, testimony by staff and the public, and other materials and evidence submitted or provided to the City 
Council.  Furthermore, the recitals set forth above are found to be true and correct and are incorporated herein by 
reference.  
 

SECTION 2. AMENDMENT OF CHAPTER 19 OF TITLE III OF THE MILPITAS MUNICIPAL CODE  

 

Chapter 19 of Title III of the Milpitas Municipal Code is hereby amended as follows: 

 
III-19-4.00 is amended in its entirety to read as follows: 
 

“III-19-4.00 - Term: 
 

A franchise license shall be for fifteen (15) years and for future renewable terms of fifteen (15) years as agreed in 
writing by officials of both parties, or until the franchise license is voluntarily surrendered or abandoned by 
Grantee, or until the State or a municipal or public corporation, including City, duly authorized by law shall 
purchase by voluntary agreement or shall condemn and take under the power of eminent domain, all property 
actually used and useful in the exercise of said franchise license and situated in the territorial limits of the 
municipal or public corporation purchasing or condemning such property, or until said franchise license shall be 
forfeited for noncompliance with its terms by Grantee.  Also, see Section 17 of this Chapter.” 

 
III-19-5.00 is amended in entirety to read as follows: 
 

“III-19-5.00 - Fees: 
 
Grantees shall, during the term of said franchise license, pay to City as follows: 
  
(a) An annual fee equal to four thousand thirty nine dollars ($4,039) per mile for the calendar year 2013 
(rounded up to the nearest mile) of the total gas-carrying pipe installed within the streets of City.  
 
(b) An additional annual fee per customer location within City having a connection to the franchise license 
system equal to the product of seven hundred seventy seven dollars ($777) for the calendar year 2013 and 
nominal inside diameter of the pipe, expressed in inches and fraction thereof at the property line of each customer 
location connected to each gas-carrying pipe.  In calculating the annual fee per customer location connection, 
Grantee shall include any customer who has a connection for service during any part of the calendar year or 
portion thereof for which the fee is payable.  Each separate location receiving nitrogen gas shall occasion 
payment of the above annual fee. 
 
(c) In no event shall a Grantee pay City pursuant to this Section 5 an amount less than two thousand dollars 
($2,000) per calendar year, or portion thereof, for the term of the franchise license.  
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(d) The fees stated above in (a) and (b) of this section will be increased annually at a rate of seven percent 
(7%) per annum over the fee amount of the preceding calendar year throughout the term of the franchise license 
or any extension thereto.” 

 
III-19-6.00 is amended in its entirety to read as follows: 
 

“III-19-6.00 - Payment and Filing: 
 
For each calendar year or portion thereof during the term of a franchise license, Grantee shall file with the City 
Clerk of City a verified statement showing in detail the lineal feet of gas pipes installed within the streets of City 
and the customer locations within City having a connection to its franchise license system.  Said statement shall 
be filed for each calendar year on or before January 30th of the calendar year following the calendar year to which 
the statement applies or within 30 days after the termination of its franchise license, whichever is sooner.  The 
initial filing shall be the first January 30 after the execution of the agreement for the franchise license.  Grantee 
shall pay City the amount of the license fees described in  III-19-5 (a), (b) or (c), including an annual increase 
described in III-19-5 (d), for each calendar year or portion thereof at the time the statement for such calendar year 
is filed pursuant to this Section 6.” 

 
III-19-9.00 is amended in its entirety to read as follows: 
 

“III-19-9.00 - Verified Statement by City: 

  

City may audit the fiscal records of Grantee.  Grantee shall permit such examination of its records by City as is 
necessary and material to the determination of the performance of Grantee’s franchise license obligation.  Grantee 
shall permit such examination of its records by City as is necessary and material to the determination of the 
performance of Grantee’s franchise license obligation.” 

 

III-19-10.00 is amended in its entirety to read as follows: 

 

“III-19-10.00 - Grantee Faithful Performance Bond: 

Within five days of the grant of a franchise, Grantee shall submit a corporate surety bond in favor of City and 
approved by City Council in a penal sum of One Hundred Thousand Dollars ($100,000), conditioned that the 
Grantee shall well and truly observe, fulfill and perform each term and condition of the franchise, and that in case 
of any breach of condition of the bond, the amount of the penal sum shall be recoverable.” 

III-19-12.00 is amended in its entirety to read as follows: 
 

“III-19-12.00 - Insurance Protection Required: 
 
Grantee shall, upon the execution of a written agreement for its franchise license, furnish to City, and at all times 
during the existence of any license hereunder, maintain in full force and effect, at its own cost and expense, a 
comprehensive general liability insurance policy, or at Grantee’s option, an Owner’s Protective Liability Policy, 
in protection of City of Milpitas, its officers, its agents, employees and volunteers, with a company approved by 
the City Council and in a form satisfactory to the City Attorney, protecting City and all persons against liability 
for loss or damage for personal injury, death and property damage, occasioned by the operations of Grantee under 
such license with a combined single limit for bodily injury and property damage of two million dollars 
($2,000,000) per occurrence. 
 
The policy mentioned in the foregoing paragraph shall name City of Milpitas, its officers, its agents, employees 
and volunteers, as additional insured and shall contain a provision that a written notice of cancellation or 
reduction in coverage of said policy shall be delivered to City thirty (30) days in advance of the effective date 
thereof.  If such insurance is provided by a policy which also covers Grantee or any other entity or person other 
than those above-named, then such policy shall contain a standard cross-liability endorsement.” 
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III-19-13.00 is amended in its entirety to read as follows: 
 

“III-19-13.00 - Installation Procedure: 
 
(a) Grantee shall not install, maintain, use or cause, allow or permit to be installed, maintained, or used within 
the streets, or other public property of City, any pipes or appurtenances unless and until Grantee shall have filed 
with the City Engineer a map showing the area or portion of the City within which service shall be made available 
to customers by Grantee, together with plans and specifications for installation of such pipes and appurtenances 
and received approval for the installation. 
 
(b) The City shall have the right to disapprove of vertical and horizontal locations of the pipes to be installed 
under, along, across the streets of City.  All plans and specifications shall be approved by the Fire Department of 
the City, as to compliance with Health and Safety standards.  The City Engineer shall be responsible for review of 
plans and specifications, permit issuance, and inspection of the installation of all pipes and appurtenances in the 
streets of City. 
 
(c) Grantee shall pay to City a fee for review of Grantee’s plans and specifications, for inspecting the 
installation of all pipes and appurtenances, and other required services.  The fee for review and inspection shall be 
in accordance with City requirements at the time the project is instituted. 
 
(d) Before any work is commenced on or in any street of City, Grantee shall comply with the provisions of 
the Milpitas Municipal Code as presently provided or as hereafter amended, and the imposition of any reasonable 
requirements and any permits issued pursuant thereto.  Without limitation to the provisions hereof, and except as 
to the location of pipes and appurtenances in the streets, nothing contained in any license agreement exempts 
Grantee from obtaining environmental clearance, use or zoning permits and/or encroachment permits prior to the 
installation, maintenance or use of any pipes or appurtenances.  Grantee shall be required to obtain and pay for 
the annual Milpitas Business License. 
 
(e) All crossings of a street by a pipeline shall be bored and jacked, open cut, directional drill or any other 
method as approved by the City.  All installations must meet City of Milpitas standard specifications and 
requirements.  Restoration shall be performed to the satisfaction of the City.  
 
(f) Grantee shall file with the City Engineer on the completion of a new project a current as-built map or set 
of maps of the project, drawn to scale or a summary written listing of locations (street name, cross streets, length, 
diameter of pipe, approximate location to curb and depth of cover, customer name and site address, lateral 
diameter, dates of operation) showing all pipes or appurtenances installed and in place in the streets of City.  
Upon request from the City, Grantee shall provide maps of any pipelines in the City and upon request mark said 
facilities. 
 
(g) Grantee must become a member, if not already a member, of underground service alert (USA) and remain 
an active member for perpetuity of the license agreement.  As a participant, Grantee is responsible for field 
marking its subsurface facilities as part of USA notification in accordance with the requirements of Section 4216 
of the State of California Government Code, as it now reads or may hereinafter be amended.” 

 
SECTION 3. SEVERABILITY 

 
The provisions of this Ordinance are separable, and the invalidity of any phrase, clause, provision or part shall not affect 
the validity of the remainder. 
 
SECTION 4. EFFECTIVE DATE AND POSTING 

 
In accordance with Section 36937 of the Government Code of the State of California, this Ordinance shall take effect 
thirty (30) days from and after the date of its passage.  The City Clerk of the City of Milpitas shall cause this Ordinance or 
a summary thereof to be published in accordance with Section 36933 of the Government Code of the State of California. 
 



PLEASE NOTE: 
 

This copy of Ordinance No. 222.1 is a “redlined” version for your 
convenience.  Text additions are designated by an underline and 
text deletions are designated with a strikethrough. 

 
 



REGULAR 

 
 

NUMBER: 222.1 

 
 
TITLE: AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF MILPITAS 

AMENDING CHAPTER 17 OF TITLE III OF THE MILPITAS MUNICIPAL CODE 

REGARDING NITROGEN GAS FRANCHISE (AIR PRODUCTS) 

 

HISTORY: This Ordinance was introduced (first reading) by the City Council at its meeting of 
_______________, 2013, upon motion by ____________ and was adopted (second reading) 
by the City Council at its meeting of _______________, upon motion by 
_________________________.  The Ordinance was duly passed and ordered published in 
accordance with law by the following vote: 

 
AYES:   

 
 NOES:   
 
 ABSENT:   
 
 ABSTAIN:   
 
 
ATTEST: APPROVED: 
 
 
________________________________ __________________________ 
Mary Lavelle, City Clerk     Jose S. Esteves, Mayor 
 
 
APPROVED AS TO FORM: 
 
 
________________________________ 
Michael J. Ogaz, City Attorney 
 
 
 



RECITALS AND FINDINGS: 

WHEREAS, revisions and updates to the City’s ordinance for the Nitrogen Gas Franchise (Air 
Products) are needed; and 

WHEREAS, the agreement with the franchise company, Air Products and Chemicals, Inc., has 
expired; and 

WHEREAS, the franchise company has desired to enter into a new agreement; and 

NOW, THEREFORE, the City Council of the City of Milpitas does ordain as follows: 
 
SECTION 1. RECORD AND BASIS FOR ACTION 

 

The City Council has duly considered the full record before it, which may include but is not limited to such 
things as the City staff report, testimony by staff and the public, and other materials and evidence submitted 
or provided to it.  Furthermore, the recitals set forth above are found to be true and correct and are 
incorporated herein by reference.  
 

SECTION 2. AMENDMENT OF CHAPTER 17 OF TITLE III OF THE MILPITAS MUNICIPAL 

CODE  

 

Chapter 17 of Title III of the Milpitas Municipal Code is hereby amended to read as follows: 

 

Section III-17-1.00 is amended to read as follows: 

III-17-1.00 - Authority 

Under and pursuant to the provisions of Chapter 19, Title III of the Milpitas Municipal 

Code, the City Council of the City of Milpitas is empowered to grant a non-exclusive franchise for 

the transmission and distribution of nitrogen gas. Application for a 15 year franchise in accordance 

with the provisions of Chapter 19, Title III has been made by Air Products and Chemicals Inc., a 

Delaware Corporation. The City Council has heretofore adopted a Resolution of Intention to grant a 

franchise and has published notice thereto and of the holding of a public hearing thereon on the 4th 

day of June, 2013, at 7:00 p.m. before the City Council of the City of Milpitas for the purpose of 

hearing any objections thereon. No written protest stating objections against the granting of the 

franchise were delivered to the Clerk of the City Council prior to the hour set for the hearing of said 

objections. At the time set for hearing objections, the City Council determined that no protests were 

made, and that the granting of a 15 year non-exclusive franchise to the applicant was in the interest 

of the City of Milpitas and that an ordinance granting said franchise should be adopted. Said hearing 

was thereupon closed.  

Section III-17-2.00 is amended to read as follows: 

III-17-2.00 - Granting of Franchise 

The City Council of the City of Milpitas does hereby grant as of July 4, 2013, the effective 

date of this amendment, a non-exclusive franchise for a term of 15 years to Air Products and 

Chemicals Inc., a Delaware Corporation, which franchise shall commence upon the acceptance of 

said franchise by said Air Products and Chemicals Inc. to install, construct, maintain and use under, 
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along, across or upon the public streets, easements, ways, and places within the City all pipes and 

appurtenances for transmitting and distributing nitrogen gas for any and all purposes, provided, 

however, that such rights shall not include the right to occupy any park, playground or other 

municipal property (exclusive of public thoroughfares) unless a special permit therefor shall be 

granted by the City Council, and provided further that such rights shall apply to federal, State, 

county and City streets now or hereafter established within the City and freeways hereafter 

established within the City, only to the extent that City is empowered to grant such rights with 

respect thereto, subject to laws relating to the location and maintenance of such pipes and 

appurtenances thereto. Said franchise is granted under and pursuant to the provisions of Chapter 19, 

Title III of the Milpitas Municipal Code and pursuant to the authority granted in Section 6201 et seq. 

of the Public Utilities Code of the State of California, being the Franchise Act of 1937. Said 

franchise is granted upon the express condition precedent (and applicant shall expressly agree in 

writing in its acceptance of said franchise), that applicant shall comply with each and every term, 

condition and provision of Chapter 19, Title III of the Milpitas Municipal Code and of the provisions 

of this Chapter. Said franchise is further granted pursuant to the terms and provisions of the franchise 

License Agreement approved concurrently herewith and the franchise shall be renewable in the 

future for 15 year terms as agreed in writing by officials of both parties.  

SECTION 3. SEVERABILITY 

The provisions of this Ordinance are separable, and the invalidity of any phrase, clause, provision or part 
shall not affect the validity of the remainder. 
 
SECTION 4. EFFECTIVE DATE AND POSTING 

 
In accordance with Section 36937 of the Government Code of the State of California, this Ordinance shall 
take effect thirty (30) days from and after the date of its passage.  The City Clerk of the City of Milpitas shall 
cause this Ordinance or a summary thereof to be published in accordance with Section 36933 of the 
Government Code of the State of California. 
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PLEASE NOTE: 
 

This copy of Ordinance No. 223.2 is a “redlined” version for your 
convenience.  Text additions are designated by an underline and text 
deletions are designated with a strikethrough. 

 
 



REGULAR 

 
 

NUMBER: 223.2 

 
 
TITLE: AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF MILPITAS AMENDING 

CHAPTER 18 OF TITLE III OF THE MILPITAS MUNICIPAL CODE REGARDING 

NITROGEN GAS FRANCHISE (PRAXAIR, INC.) 

 

HISTORY: This Ordinance was introduced (first reading) by the City Council at its meeting of 
_______________, 2013, upon motion by ____________ and was adopted (second reading) by the 
City Council at its meeting of _______________, upon motion by 
____________________________.  The Ordinance was duly passed and ordered published in 
accordance with law by the following vote: 

 
AYES:   

 
 NOES:   
 
 ABSENT:   
 
 ABSTAIN:   
 
 
ATTEST: APPROVED: 
 
 
________________________________ __________________________ 
Mary Lavelle, City Clerk     Jose S. Esteves, Mayor 
 
 
APPROVED AS TO FORM: 
 
 
________________________________ 
Michael J. Ogaz, City Attorney 
 
 
 



RECITALS AND FINDINGS: 

WHEREAS, revisions and updates to the City’s ordinance for the Nitrogen Gas Franchise (Praxair, Inc.) 
are needed; and 

WHEREAS, the agreement with the franchise company, Praxair, Inc., has expired; and 

WHEREAS, the franchise company has desired to enter into a new agreement; and 

NOW, THEREFORE, the City Council of the City of Milpitas does ordain as follows: 
 
SECTION 1. RECORD AND BASIS FOR ACTION 

 

The City Council has duly considered the full record before it, which may include but is not limited to such things 
as the City staff report, testimony by staff and the public, and other materials and evidence submitted or provided to 
the City Council.  Furthermore, the recitals set forth above are found to be true and correct and are incorporated 
herein by reference.  
 

SECTION 2. AMENDMENT OF CHAPTER 18 OF TITLE III OF THE MILPITAS MUNICIPAL CODE  

 

Chapter 18 of Title III of the Milpitas Municipal Code is hereby amended as follows: 

 

Section III-18-1.00 is amended to read as follows: 

 

 III-18-1.00 – Authority 

Under and pursuant to the provisions of Chapter 19, Title III of the Milpitas Municipal Code, the 

City Council of the City of Milpitas is empowered to grant a non-exclusive franchise for the transmission 

and distribution of nitrogen gas. Application for a 15 year franchise in accordance with the provisions of 

Chapter 19, Title III has been made by Praxair, Inc. The City Council has heretofore adopted a Resolution 

of Intention to grant a franchise and has published notice thereto and of the holding of a public hearing 

thereon on the 4th day of June, 2013, at 7:00 p.m. before the City Council of the City of Milpitas for the 

purpose of hearing any objections thereon. No written protest stating objections against the granting of the 

franchise were delivered to the Clerk of the City Council prior to the hour set for the hearing of said 

objections. At the time set for hearing objections, the City Council determined that no protests were made, 

and that the granting of a 15 year non-exclusive franchise to the applicant was in the interest of the City of 

Milpitas and that an ordinance granting said franchise should be adopted. Said hearing was thereupon 

closed.  

Section III-18-2.00 is amended to read as follows:III-18-2.00 - Granting of Franchise 

The City Council of the City of Milpitas does hereby grant as of July 4, 2013, the effective date of 

this amendment, a non-exclusive franchise for a term of 15 years to Praxair, Inc., which franchise shall 

commence upon the acceptance of said franchise by said Praxair Inc., to install, construct, maintain and use 

under, along, across or upon the public streets, easements, ways, and places within the City all pipes and 

appurtenances for transmitting and distributing nitrogen gas for any and all purposes, provided, however, 

that such rights shall not include the right to occupy any park, playground or other municipal property 

(exclusive of public thoroughfares) unless a special permit therefor shall be granted by the City Council, 

and provided further that such rights shall apply to federal, state, county and City streets now or hereafter 

established within the City and freeways hereafter established within the City, only to the extent that City is 

empowered to grant such rights with respect thereto, subject to laws relating to the location and 
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maintenance of such pipes and appurtenances thereto. Said franchise is granted under and pursuant to the 

provisions of Chapter 19, Title III of the Milpitas Municipal Code and pursuant to the authority granted in 

Section 6201 et seq. of the Public Utilities Code of the State of California, being the Franchise Act of 1937. 

Said franchise is granted upon the express condition precedent (and applicant shall expressly agree in 

writing in its acceptance of said franchise), that applicant shall comply with each and every term, condition 

and provision of Chapter 19, Title III of the Milpitas Municipal Code and of the provisions of this Chapter 

and  Said franchise is further granted pursuant to the terms and provisions of the franchise License 

Agreement approved concurrently herewith and the franchise shall be renewable in the future for 15 year 

terms as agreed in writing by officials of both parties.  

Section III-18-3.00 is deleted in its entirety. 

 

Section III-18-4.00 is deleted in its entirety. 

SECTION 3. SEVERABILITY 

 
The provisions of this Ordinance are separable, and the invalidity of any phrase, clause, provision or part shall not 
affect the validity of the remainder. 
 
SECTION 4. EFFECTIVE DATE AND POSTING 

 
In accordance with Section 36937 of the Government Code of the State of California, this Ordinance shall take 
effect thirty (30) days from and after the date of its passage.  The City Clerk of the City of Milpitas shall cause this 
Ordinance or a summary thereof to be published in accordance with Section 36933 of the Government Code of the 
State of California. 
 

Deleted: III-18-3.00 - Extension of 

Franchise¶

The City Council of the City of Milpitas 
does hereby grant Praxair, Inc., an 
extension of ten (10) years to the initial 
term of its existing franchise. Said 
extension shall commence upon the date 
the initial term of the franchise was to 
expire. 

Deleted: III-18-4.00 - Compliance 

with Title III, Chapter 19¶

Praxair, Inc. shall, as a condition of the 
grant of extension of the initial term of its 
franchise, shall comply with all the 
provisions of Title III, Chapter 19 of the 
Milpitas Municipal Code, as amended. ¶
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