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RESOLUTION NO. ______

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF MILPITAS FINDING THE
NEWBY ISLAND RESOURCE AND RECOVERY PARK AND ITS OPERATIONAL

ACTIVITIES TO CONSTITUTE A PUBLIC NUISANCE

WHEREAS, numerous areas within the City of Milpitas are currently and repeatedly subject to
inundations of particulates and/or gaseous matter causing obnoxious odors and potentially creating
adverse health effects to persons residing, working or traveling within the City of Milpitas; and

WHEREAS, it has come to the attention of the citizens and City Council of the City of Milpitas
that the Newby Island Resource and Recovery Park (Newby Island), located in the City of San Jose
adjacent to the City of Milpitas and to public and private properties located within Milpitas, is a
continuing source of odors to the Milpitas community; and

WHEREAS, citizens of Milpitas and other affected persons have concluded that the source of the
odors plaguing the region is the combined activities taking place at Newby Island, including the
composting facility, the recycling facility, the landfill facility, and transportation of refuse and other
materials to and from Newby Island; and

WHEREAS, in excess of 16,000 persons have signed a petition seeking closure of Newby Island
and cessation of the activities causing the odor and public nuisance and to halt expansion of the landfill
and permits to allow it to increase in height by 95’ and thus to expand and extend the life span of the
landfill, and

WHEREAS, it has been reported a March 16, 2015, Milpitas Engineering Report that the Bay
Area Air Quality Management District (BAAQMD) had recently issued three (3) Public Nuisance
Violations to the Newby Island Landfill and two (2) to the Recyclery at Newby Island; and

WHEREAS, the City of Milpitas Odor Complaint Hotline has received 678 odor complaints in
calendar year 2014, 156 odor complaints just in the month of December 2014, 394 odor complaints in the
month of January 2015, and 110 odor complaints in the month of February 2015; and

WHEREAS, citizens from Milpitas have testified at numerous public meetings and complained
of the odor problem, stating their belief that the cause of these obnoxious odors is Newby Island, that
many are of the opinion that numerous health-related conditions have been caused by the ongoing odors
from Newby Island, and that such odors constitute a risk to public health and safety.

NOW, THEREFORE, the City Council of the City of Milpitas hereby finds, determines, and
resolves as follows:

1. The City Council has considered the full record before it, which may include but is not
limited to such things as the staff report, testimony by staff and the public, and other
materials and evidence submitted or provided to it. Furthermore, the recitals set forth
above are found to be true and correct and are incorporated herein by reference.

2. That the operational activities taking place at Newby Island have an adverse and negative
effect on the Milpitas community, mainly resulting in chronic odor emissions blanketing
the Milpitas community, its private properties, parks and public spaces on an ongoing
basis, and those activities and the property upon which they are located within the City of
San Jose are therefore hereby declared a public nuisance.
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3. That issuance of the PD Permit PD14-014, currently pending before the San Jose
Planning Commission would constitute an environmental impact as a result of the odors
created at the Newby Island site, as found herein, and will cause an unacceptable negative
effect on adjacent properties, namely on all public and private properties within the City
of Milpitas.

4. That the aforementioned Newby Island property, located in the City of San Jose on
property to the west of the Milpitas border and adjoining the City of Milpitas border,
which constitutes a public nuisance should be subject to an odor study to determine
which activities are the specific sources of odor from the Newby Island site so that
appropriate remediation can be crafted for any and all odor causing activities at Newby
Island.

5. That BAAQMD, as a primary regulatory agency regarding odors at Newby Island, put in
place sufficient regulatory reporting requirements and restraints to abate odors from
Newby Island and to maintain an odor-free condition. To achieve this result, BAAQMD
should participate in the aforementioned odor study and assure its credibility and
implement its findings in creating future restrictions and enforcement.

6. That San Jose as the Lead Enforcement Agency (LEA) regarding the Solid Waste Permit
at Newby Island place additional regulatory requirements and restraints to abate odors
from Newby Island and regularly report to the public its inspections, investigations and
findings regarding compliance with law at Newby Island.

7. The City Council directs the City Clerk to forward a copy of this Resolution to the City
of San Jose Planning Commission, the City of San Jose LEA, Republic Industries,
BAAQMD and CalRecycle.

PASSED AND ADOPTED this day of , 2015, by the following vote:

AYES:

NOES:

ABSENT:

ABSTAIN:

ATTEST: APPROVED:

Mary Lavelle, City Clerk Jose S. Esteves, Mayor

APPROVED AS TO FORM:

Michael J. Ogaz, City Attorney






