*18A

File: City of Milpitas
Berryessa Creek

JOINT USE AGREEMENT
Between City of Milpitas and Santa Clara Valley Water District
For Rortions of Berryessa Creek

Santa Clara Valley Water District, a California Special District, hereinafter referred to as “District;” and the
City of Milpitas, a California general law cily and municipal corporation of the Stale of California,
hereinafter referred to as “City;" agree this day of , 2016 ("Agreement Effective
Date,"} as follows:

A, Whereas, District is the owner of certain real property along Berryessa Creek from Calaveras
Boulevard to Yosemite Drive shown on Exhibit A hereto (“Premises”), so marked and by this
reference made a part hereof.

B. Whereas, the United States Army Corp of Engineers ("USACE"), with the District as local sponsor,
will plan, design, and construct flood control improvements to Upper Berryessa Creek Flood Risk
Management Project (“UBC Project”).

C. Whereas, the City has an interest in using the Premises to provide certain recreational
opportunities to the public that do not unreasonably interfere with the District’s primary use of the
Premises for flood protection, water resource management, and stream stewardship.

D. Whereas, Cily desires to utilize a portion of the District maintenance access road to operate a
recreation pedestrian trail and bike path on the Premises, the limits of which are the western
maintenance access road from Calaveras Boulevard fo Yosemite Drive. The trail will provide a
regional recreational resource, consistent with the City's General Plan and the City's Transit Area
Specific Plan,

E. Whereas, flood protection, water resource management and stream stewardship features and
improvements have been constructed and are maintained by the District (“District Improvements”)
on the Premises.

E. Whereas, the City and District find it to be in the public interest to set forth the joint use of the
Premises by means of this agreement pursuant o the following terms and conditions.

Now, therefore, District and City hereby agree as follows:

1. Scope of the License Grant to the City. Subject to the terms and conditions of this Agreement,
the District hereby grants to City a non-exclusive license, irrevocable for the term of this
Agreement unless earlier terminated by either party pursuant to Section 24, Termination of
Agreement, to access and do any or all of the following on the Premises:

a. Utilize poriions of the District's western aggregate base maintenance access road from
Calaveras Boulevard to Yosemite Drive as construcled by the USACE as a recreational
pedestrian trail and bike path. The new maintenance access road as installed by the UBC
Project will be jointly used. The City may place small signage along the District fences
regarding use of the path or trail.

b. To provide for non-motorized bicycling, walking, jogging, bicycle, and hiking activilies in
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accordance with all applicable legal and permitting requirements to the extent such activities
do not interfere with the District's mission of flood protection, water resource management,
and stream stewardship.

¢. To host special recreational events {e.g., races) that may include an otherwise restricted
component such as allowing private vehicular access for safety purposes, so long as the City
first receives a District Permit to host that event.

2. Prohibited Uses of Premises. City shall post notices at all trail entrances that notify users
of the trail that the following activities are prohibited:

a. Entry of motor vehicles (except for maintenance, emergency, and enforcement vehicles
and mobility devices otherwise allowed by iaw)

Unleashed dogs

Equestrian

Swimming, rafting, boating, fishing

Picnicking

papco

Subject to the foregoing prohibitions and any other restrictions set forth in this Agreement, City
shall have the authority to adopt any tfrail rules and regulations pursuant to the Milpitas
Municipal Code and applicable law for use of the maintenance access road on the Premises
that wiil not interfere with District’s mission of fiood prolection, water resource management,
and stream stewardship.

3. District's Superfor Rights. It is expressly understood that District is engaged in flood
protection, the protection of water resources, and stream stewardship and that the terms and
conditions of this Agreement shall not in any way unreasonably interfere with the right of District
to operate and maintain for flood protection, water resource management, and stream
stewardship purposes the stream bed and banks or any appurtenant works thereto, or to repair
or construct any of its works, to alter the grade and cross section of the channel, to build levees
and floodwalls, or to allow the raising or lowering of the height of the water present upon the
Premises, To the extent such work by District is anticipated to negatively impact City’s joint use
of the access road for trail purposes, District shall include City in the planning process and
provide reasonable notice of such work to City prior to its commencement. This notice
requirement shall not apply in the event District needs to perform emergency repairs or other
work upon the Premises.

4. City’s Subordinate Rights. City will have the right to use the specified portions of District's
maintenance access road on the Premises for the recreational pedestrian trail and bike
purposes stated in this Agreement. City may also locate and design any signage in furtherance
of such purposes. The location of signage must be approved by District, which approval shall
not be unreasonably withheld, as signified by issuance of a District Permit.

5. City's Responsibility for Public Use. Subject to the conditions and restrictions contained in this
Agreement, City has the full control and responsibility for the specified public recreational use of
the Premises as set forth herein, and City shall take reasonable steps to restrict, control,
regulate, and/or supervise the public use thereof as may be necessary. Without diminution of
the flood protection, the water resources management function, or the physical integrity of the
Premises, City may, take measures necessary for the health and safety of the users of the
Premises for any purpose under this Agreement. If the health or safety measure involves the
construction, instaliation, or implementation of physical structures on the Premises, the City shall
obtain District approval, which shall not be unreasonably withheld. Such measures shall include
the legal right by the City to cite and enforce all provisions of the Milpitas Municipal Code or
other applicable laws against persons for purposes of furthering and protecling the public
recreational uses of the Premises. In the event City negligently or willfully damages District
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facilities, City shall be responsible for repair or cost of repair to restore District facilities.

6. Water Level Fluctuations. It is expressly understood by City that the level of water upon the
Premises may fluctuate from day to day due to controlled or uncontrolled flows upon and across
the same.

7. Security. The recreational pedestrian trail and bike path to be located on the Premises must be
reasonably patrolied by City maintenance personnel under contract with City and/or volunteers
supervised by City. District has no obligation whatsoever to provide or pay for any such patiol
services. Notwithstanding the foregoing, District and CiHy agree that nothing within this
Agreement requires the City to provide security or police services on the Premises greater than
that provided elsewhere within City boundaries, or sets a special standard of care different than
that generally applied by law to the provision of police sarvices to persons and businesses within
the boundaries of a general law city.

8. Public Complaints, City is responsible for responding fo all public complainis and inquiries
regarding the use of the Premises as a recreational pedestrian trail and bike path including City
signage and frash receptacles on the Premises. District is responsible for responding to all
complaints regarding District facilities, and the City will provide District notice of complaints
received.

9. Disclosures. City shall reasonably ensure disclosures for adjacent development identifies the
public use, for trails and District stream maintenance of the Premises.

10. Damage to City’s Improvements on Premises, District shall be responsible for any damage
oceurring to City improvements, such as signs and trash receptacles or structures, within the
Premises that results from the District’s maintenance, construction or reconstruction aclivities.
District is not responsible for damage occurring to City improvements from its water
management andf/or flood control facilities located on or near the Premises, including (without
iimitation) any flood flows, or inundation onto the Premises. District and District’s agents shall
endeavor not to unnecessarily damage or destroy improvements made by City. Cily is solely
responsible for any damage occurring to City improvements or structures located on the
Premises that result from the public's use of the Premises. ‘Notwithstanding the foregoing or any
contrary provision of this Agreement, in the event District negligently or willfully damages a City
improvement on the Premises, District shall be responsitie for all damages arising therefrom.

11. Channel coendition. City acknowledges existing erosive conditions of creek banks on the
Premises and agrees to close the trail for the safety of the users and for District maintenance
and repair of the access road and creek banks upon receipt of reasonable ncotice from the
District. City further agrees and acknowiedges that District may require reconfiguration of the
access road due to erosive conditions of creek banks. District has no affirmative duty to guard
against erosive conditions, and any reconfiguration or repair shall not be deemed a guaranty or
warranty of safe conditions.

12. Maintenance and Repair. The City is responsible for the maintenance and repair of its signage
and trash recepiacles located on Premises. District shall be responsible for all other
maintenance and repair. District’s performance of routine maintenance on the Premises for fiood
proteclion and water management purposes will be to a standard acceptable to the City and
District for its operational and maintenance activities. City has chosen to use the maintenance
access road aggregate base surface, a material inherently subject to damage from heavy
vehicles and wet conditions, for recreational pedesirian trail and bike use. District agrees to
maintain the access road in a neat and graded condition that is reasonably weed and trash free,
and shall, weather and permit restriclions permitting, promptly repair damage, vehicular wheel
ruts, and scil track-out on sidewalks and roadways caused by the District whiie crews are onsite.
In non-emergency situations, City and District staff will meet whenever necessary for the
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purpose of scheduling routine maintenance, including, bui not limited to:

(a) Maintenance issues refaled to improvements;

(b) Inspection for unauthorized paths (pioneer trails) and access points

(¢} Method and timing of issues related to affected wildlife; and

{(d) Non-emergency work requiring the use of heavy equipment, barricading, and/for
restricting access lo the Premises.

13. Bird Nesting Season. Any construction and maintenance work during nesting season
{generally between February 1% and July 15") will be avoided whenever possible. If
conslruction or maintenance work must be done during the nesting season, a pre-construction
survey by a qualified biologist retained must be undertaken to determine the presence of
nesting. If nesting is reported, the biologist shall recommend the implementation of adequate
mitigation measures. Environmental impacts will be considered prior to all work. Any and all
work refated to this Section 13 will be completed in accordance with applicable federal, state,
and local environmental health and safety statutes, regulations, ordinances and laws including,
but not limited to, the federal Migratory Bird Act of 1918, Clean Water Act, Endangered Species
Act, the California Fish and Wildlife Code and the Porter-Cologne Act and any current and future
amendments thereto.

14. Notification of Trail Closures. For non-emergency or planned maintenance, District will
provide City with prior written notice of its maintenance work on the Premises at least ten (10)
business days before commencing it. District and the City will coordinate the closure of the trails
for public safely purposes should it be reasonably necessary to accommodate the District's
maintenance and operations. District will notify the City of Milpitas Depariment of Public Works
should closures be necessary due to District maintenance and operations. City is responsible for
providing all reasonable security measures to temporarily prohibit or control public access to the
access road trail during District maintenance of the Premises. in case of emergency
maintenance or repairs, the responsible party wili provide as much prior notice as Is reasonably
possible.

15. Trail Access Points. Public access entry points to the Premises at Calaveras Boulevard, Los
Coches Street, and Yosemite Drive will be provided by District as shown on the City approved
set of plans for the USACE Upper Berryessa Creek Improvement Project,, No other future
access points shall be provided without District approval and authorization.

16, Trash and Litter Removal, City will empty City installed trash receptacles and provide trash and
litter removal at the pedestrian trail and bike path access points at Calaveras Boulevard, Los
Coches Street, and Yosemite Drive that is reasonably likely to have been generated from the
public’s use. District shall be responsible for all other trash and litter removal.

17. Graffiti Removal. District will provide graffiti removal for District Improvements in compliance
with City’s graffiti abatement program, including graffiti removal from walls, fences, structures,
and District signs installed in conjunction with District Improvements. District agrees to
acknowledge receipt of request from City to remove graffiti from District improvements within 24
hours, and shall provide Cily with a date not to exceed 10 working days following ils receipt of
the City's request as to when graffiti will be removed. City has primary responsibility for removal
of graffiti on City signage, trash receptacies or other City infrastructure located on the Premises.

18. Vegetation & Weed Management. District will be responsible for the weed control aclivities and
for management of mitigation planting areas that the District planted (or caused to be planted),
and as installed by the UBC project. Weed management control will be provided for fire
suppression, flood protection, and to maintain facilities in a clean condition in accordance with
City ordinances and regulatory permit conditions District agrees to acknowledge receipt of
request from City for reasonable weed control along the District’s maintenance road within 24
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18.

20.

21.

22,

23.

24,

25,

hours, and shall include the request in its current work schedule. The District shall provide the
City with a proposed schedule for remedy within 10 working days following its receipt of the
City's request for weed control activities.

Signage. The parties will work together to create and install signage that benefits the programs
of each party such as warnings, entrance signage, interpretive signs, and joint uses when
applicable. The City shall install and maintain trail signage at street crossings that are trai entry
locations. Ali signs placed on the Premises by City (except existing signs that identify the facility
(e.g. Lower Berryessa Creek) must include a District logo in equal size and symmetrical
relationship to other logos contained on such signs, In addition, all City signs, City posters, or
City flyers piaced on or referencing the Premises that describe water resources must be
developed in conjunction with the District’s Communications Unit. Each party is responsibie for
the maintenance and upkeep of its signage installed on the Premises.

Flood Protection Projects. The District may construct flood protection improvements that may
result in the need to modify, remove or relocate the District access road that the City enjoys as a
{rail.

Black Vinyl Clad Fencing. District shall provide and maintain new Black vinyl clad fencing and
gates as shown on the City approved UBC plans along City streel frontages that cross Upper
Berryessa Creek facilities. The fencing shall include pedestrian trail and bike path access points
at the locations identified on the UBC project plans, and shall be provided at no cost to City.

Mitigation Trees. District shall be responsible for the health, care, waiering, maintenance,
removal, and replacement of mitigation trees planted along the District maintenance road as part
of the UBC project,

Term of Agreement and Renewal Option. The term of this Agreement ({including the rights and
obligations contained therein} is ten {10) years commencing on the Agreement Effective Date.
The City, upon providing the District with no fess than ninety {90) calendar days’ written notice,
but no more than one hundred slghty (180) calendar days’ written notice prior to the expiration of
the initial 10-year term, may renew this Agreement for one additional 10-year period.

Termination of Agreement. A party may terminate this Agreement after providing the other
party with at least one hundred eighty {180} days prior wrilten notice of its intent to terminate this
Agreement. Upon the termination or expiration of this Agreement, City must remove all signage
and trash receptacles from the Premises, and leave the Premises in a condition as near as
reagsonably practical to its condition prior to the installation andfor development of such
improvements. District will be responsible to close all existing trail access points with District
owned fencing.

Indemnification, In lieu of and notwithstanding the pro rata risk altocation, which might
otherwise be imposed between the parlies pursuant to Government Code Section 8985.6, the
parties agree that ail losses or liabilities incurred by a party shall not be shared pro rata but,
instead, District and Cily agree that, pursuant to Government Code Section 895.4, each of the
parties hereto shail fully indemnify and hold each of the other parties, their officers, board
members, employees, and agents, harmless from any claim, expense or cost, damage or liability
imposed for injury (as defined in Government Code Section 810.8) occurring by reason of the
negfigent acts or omissions or willful misconduct of the indemnifying parly, its officers,
employees, or agents, under or in connection with or arising out of any work, authority, or
jurisdiction delegated to such party under this Agreement. No party, nor any officer, board
member, or agent thereof shall be responsible for any damage or liability occurring by reason of
the negligent acts or omissions or willful misconduct of the other party hereto, its officers, board
members, employees, or agents, under or in connection with or arising out of any work, authority
or jurisdiction delegated to such other party under this Agreement. The obligations seft forth in
this paragraph will survive termination and expiration of this Agreement.
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26.

27.

28,

29.

30.

31.

32.

33.

Notices. Any and all notices required to be given hereunder will be deemed to have been
delivered upon deposit in the United States mail, postage prepaid, addressed to either of the
parties at the address hereinafter specified or as later amended by either party in writing:

City: District:

City of Milpitas Santa Clara Valley Water District
455 East Calaveras Boulevard 5750 Almaden Expressway
Milpitas, CA 95035 San Jose, California 95118
Attention: City Manager Attention: Clerk of the Board

With a copy to the City Engineer With copy to the Community Projects Review Unit

Successors and Assigns. This Agreement, and all terms, covenants, and conditions hereof,
will apply to and bind the successors and assigns of the respective parties hereto. Neither party
will assign nor sublet this Agreement without the prior written consent of the other party.

Choice of Law. This Agreement is governed by California law. Venue will be exclusively vested
in the state courts of either the County of Santa Clara, or in the United States Court, Northern
District of California, in San Jose, California.

Amendments. This Agreement may not be modified or amended except in writing signed by
both parties.

Compliance with Laws. Each party must, in all activities undertaken pursuant to this
Agreement, comply and cause its contractors, agents and employees to comply with all federal,
state and local laws, statutes, orders, ordinances, rules, and regulations.

Not Real Property Interest. It is expressly understood that this Agreement does not in any way
whatsoever grant or convey any permanent easement, fee or other interest in a party's real
property to the other party.

Attorney’s Fees. In the event of a dispute between the parties with respect to the terms or
conditions of this Agreement, the prevailing party is entitled to collect from the other its
reasonable attorney’s fees as established by the judge or arbitrator presiding over such dispute.

Entire Agreement. This Agreement, together with all exhibits attached hereto, constitutes the
entire agreement between the parties and supersedes all prior written or oral understandings.

WITNESS THE EXECUTION HEREOF, effective on the Agreement Effective Date hereinabove set forth.

City": “District":
City of Milpitas, a California General Law City, SANTA CLARA VALLEY WATER DISTRICT,
a municipal corporation a California Special District
By: By:, W
Thomas C. Williams Norma J. CargéiGho
City Manager Interim Chief Executive Officer
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Approved as to content:

Steve Machida
Engineering Director

Approved as to form: Approved as to form:
Christopher J. Diaz Joseph D. Aranda
City Attorney Assistant District Counsel
ATTEST: ATTEST:
A ecd e F b b
Mary Lavelle Michele King
City Clerk Clerk/Board of Directors
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*18B

City Agreement No.: District Agreement No.:

MASTER AGREEMENT
FOR THE REMOVAL & CONSTRUCTION OF CITY IMPROVEMENTS, MODIFICATION TO
CITY FACILITIES AND WORK WITHIN CITY’S RIGHT OF WAY INCLUDED IN THE
DISTRICT/ARMY CORP UPPER BERRYESSA CREEK FLOOD RISK MANAGEMENT
PROJECT

This Agreement for the Removal & Construction of City Improvements, Modification to City
Facilities and Work within the City’s Right of Way {"Agreement”} is entered into by the City of
Milpitas, a municipal corporation (“City”), and Santa Clara Valley Water District, a special district
created by the California Legisiature (“District”) on 2016, (“Agreement
Effective Date”), and the parties agree to the terms and conditions as set forth herein.

RECITALS

A, WHEREAS, the United States Army Corps of Engineers (“USACE") and the District as the
local sponsor desires to construct significant flood control levee and channel improvements
in the City of Milpitas along Upper Berryessa Creek. Such work will extend approximately
11,200 feet, from Calaveras Boulevard upstream to Interstate 680. Such work is collectively
referred to herein as the “Upper Berryessa Creek Flood Risk Management Project” (“UBC
Project”);

B. WHEREAS, the UBC Project would provide 100-year flood protection for homes, schools,
and businesses in Milpitas;

C. WHEREAS an existing jogging path, landscaping, irrigation and exercise equipment
(“Sinclair Horizon Recreational Improvements”) were constructed and permitted (Exhibit A)
as part of the Sinclair Horizon Tract 9018 on District-owned land along portions of Los
Goches and Upper Berryessa Creek;

D. WHEREAS the City currently owns and maintains said Recreational Improvements;

E. WHEREAS the City owns and maintains their public storm drain outfalls located within the
District's Berryessa Creek;

F. WHEREAS, City is the owner of certain improvements and right-of-way within UBC Projects
limits;

G. WHEREAS, the City has an interest in removing blight and in enhancing the appearance of
the frontages along City Streets;

H. WHEREAS, the Cily has an interest in, utilizing a portion of the District's new maintenance
road as constructed by the UBC project as a public recreational pedestrian trail and bike
path along the western maintenance access road from Calaveras Boulevard to Yosemite
Drive (“Public Trail"), where it does not unreasonably interfere with the primary use of the
property which is for the District to carry out its mission of flood protection, water resource
management, and stream stewardship;
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{. WHEREAS, the roles and responsibility relating to any future use of a portion of the District’s
maintenance access road as a public recreational pedestrian trail and bike path shall be
addressed in a separate Joint Use Agreement to be approved by the legislative body of
each party; however it is agreed herein that the City shall not be responsible for
maintenance of the District maintenance access road, fencing, or other improvements

WHEREAS, in view of the above, District and City wish to enter into this Agreement to
outline respective party obligations for the removal, replacement, reconstruction or alteration
of existing City improvements as a result of the UBC Project, including the removal of the
Sinclair Horizon Recreational improvements, landscaping, irrigation, and asphait walking
path and modification of bridge structures owned by the City as shown on the City approved
UBC plans;

J. WHEREAS, USACE with the District as the local sponsor has acted as the Lead Agency
and project proponent for the UBC Project as described by California Environmental Quality
Act (CEQA). An Environmental Impact Report for the project was certified by the District
Board of Directors on February 9, 2016.

NOW THEREFORE, the parties hereto agree as follows:

1. Incorporation of Recitals. The recitals set forth above are incorporated herein by this
reference.

2. Scope of Work.

A. Sinclair Horizon Recreational Improvement, Landscape, lrrigation, and Asphalt Walking
Path Removal Work. If required by the District, USACE wili remove City-owned Sinclair
Horizon Recreational, landscape, irrigation, and asphalt walking path Improvements
located on District Property to enable the construction of the UBC Project. At the behest
of the City, the District is willing to work with the USACE to undertake such planning,
design, construction, and construction management necessary to remove those
Improvements described in Exhibit B of this Agreement (“Scope of Removal of Existing
Recreational Improvements”) and seal the existing subdivision pedestrian gate leading
to the existing recreationai Area. This is considered minor work, and shall be completed
at no cost to the City. While the new District maintenance road constructed by the UBC
from Calaveras to Yosemite will provide the City the opportunity to operate and maintain
a public walking/bike path, it is understood the unpaved maintenance road does not
conform to any trail or Americans with Disabilities Act standard.

i, City shall provide all reasonable necessary support and timely approvals/permits to
coincide with the construction schedule for the UBC Project including the Sinclair
Horizons Recreational Improvement Removal Work. District agrees to coordinate the
Removal Work, including community outreach and notifications, for the closure of the
existing pedestrian access gate with the Sinclair Horizons Subdivision Homeowners
Association.

3. City Design Review and Construction Inspection:,
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A. City's Review of USACE Design Plans and Encroachment Permit Application submitted
by USACE’s Contractor

The District shall pay City of Milpitas an amount not to exceed fifteen thousand
dollars ($15,000), upon the receipt of an invoice from City for City staff plan review,
for the total reasonable cost of engineering staff time for review of the design plans
prior to issuance of City plan approval and Encroachment Permit. Payment to the
City by District shall be made within 30-days of the execution of this Agreement by
both parties.

Prior to starting any UBC Project construction work, District shall ensure that
USACE'’s contractor obtains a City Encroachment Permit and opens a City Private
Job (PJ) Account to cover the cost for City Construction Inspection, The initial
minimum PJ Account balance to be paid for by the USACE contractor is $4,000.

4. City UBC Project Conditions of Approval:

A. The USACE & District UBC Project will construct, remove, or relocate certain City owned
utilities and improvements. As a Condition of Approval for such work to City
infrastructure, the District agrees to the following:

City Outfall Replacement. The UBC Project will improve and modify existing outfall
structures as they tie-in to Upper Berryessa Creek levees. As a cooperative effort
between the District and the City, the District agrees to fund the in-kind replacement
of the City outfalls with the addition of standard flap gates along the UBC Project.
Upon completion of the UBC Project and acceptance of the outfall improvements by
the City, the City shall own and maintain the newly constructed outfall structures and
flap gates in perpetuity. The rights, duties, and obligations of the Parties as set forth
above in this Section 4.A.i. will survive termination, expiration, and suspension of this
Agreement.

At City’s request {o remove blight, the USACE UBC Project design shall incorporate
black vinyl coated fencing and gates along the City’s street frontage at all
intersections, where real estate rights allow, with District maintenance access roads
and Upper Berryessa Creek facilities as shown in Exhibit C. The fencing shall include
appropriate pedestrian access points in locations where the proposed new
walking/bike path intersects City streets. The black vinyl fencing will be provided at
no cost to City and shall be maintained in kind by the District.

City standard concrete driveway aprons shall be installed as part of the UBC Project
at all intersections of District levee maintenance access roads and City streets.

District shall provide project outreach to the City of Milpitas community along the
length of the UBC Project prior to the start of construction. Methods of outreach
acceptable to the City include notices with the local Milpitas Post Newspaper,
Construction Notices sent to residents and business along the UBC Project, and
community meetings. A least three community outreach methods shall be provided
and proof of such outreach shall be provided to the City.

Page 3 of 17



v. The District agrees to ensure the UBC Project removes the existing access road soil

Vi,

vii.

burden along the eastern wall of the Cox building (Cox Building, 1570 Gladding
Court, Milpitas) and to modify the levee access road as required. The District is
responsible for any future levee/access road modification required to stabifize or
restore the condition of the access road should the existing Cox building be
removed. District shall also provide project outreach and coordination with the owner
of the Cox Building with regard to the proposed construction adjacent to his structure
prior to the start of construction.

The UBG Project will remove and modify a portion of the steel railing and concrete
crash batrrier on the City’s Ames Avenue Bridge to allow District access to a new
maintenance road. This District is responsible for any future repairs necessary to the
modified portion of the Ames Avenue Bridge attributable to deterioration and
degradation caused by weather, natural causes, and the passage of time.

As part of the UBC Project, it is necessary to construct, operate and maintain a
rectangular channel structure (“Structure” - see Exhibit D), to bear against the City's
Los Coches Bridge for the dual purpose of controlling the flow of creek water and
protecting the bridge from erosion.

a. The City will allow this construction, and the District will have sole responsibility
for the operation and maintenance of the Structure to be attached to the City's
Los Coches Bridge in perpetuity for as long as these structures are in place. The
City also grants the District all its rights, and interest necessary for the
construction, operation and maintenance of the Structure to be attached to the
Los Coches Bridge for as long as either of these structures are in place.

b. In exchange, the District agrees to be held solely responsible for the repair or
resolution of any damage to the Los Coches Bridge or any other City property,
directly caused by the construction, operation and maintenance of the Structure.

c. City will provide timely written notification to the District for any modifications to
the Los Coches Bridge to be made by the City. Modifications to the Los Coches
Bridge wiil not occur without first consulting with the District, who holds the
responsibility to determine what modifications, if any, are necessary to the
Structure as a result of the City’s action. Any modifications to the Structure will
be the responsibility of the District.

d. If the Los Coches Bridge should ever be removed, the District will, at its sole
cost, modify the Structure to be free standing, so as to provide the same level of
flood risk management as originally designed.

e. District agrees the box structure may impede City’s ability to maintain, remove, or
replace the Los Coches Bridge structure. In the event the box structure is
deemed by City to be an unreasonable impedance to the City's ability to
maintain, remove, or replace the Los Coches Bridge, the District shall have sole
responsibility for all costs to remove and replace the box structure upon notice
from the City. The City will reasonably cooperate with the District in the planning
for removal or replacement of the City's Los Coches Bridge.

. The rights, duties, and obligations of the Parties as set forth above in this Section
4.A.vii.(a-f} will survive termination, expiration, and suspension of this
Agreement.
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B. Maintenance of District Facilities.

.

Vi,

District shall be solely responsible for the maintenance and up keep of newly
installed UBC improvements that are not otherwise owned by the City. District owned
improvements include levee maintenance access roads including surfacing, fencing,
signage, mitigation trees, levees, concrete channeis, concrete floodwalls, channel
rip-rap revetments, concrete driveway aprons, crane pads, and flood protection
channels.

District shall be diligent in its maintenance practices of District facilities within the City
of Milpitas and agrees to develop and follow a program that incorporates the regular
trash, litter, graffiti, fence repair, and weed removal.

District agrees to regularly inspect and repair District fencing and signage for
damage. District shall respond with anticipated date of repair within 24-hours upon
receipt of notice from the City. District agrees to acknowledge receipt of request from
City for repairs within 24 hours from receipt of notice from City, and shall include the
reguest in its current work schedule, subject to regulatory permit restrictions. The
District will provide the City with a proposed schedule for remedy within 10 business
days. At the conclusion of maintenance practices, driveway aprons and street areas
shall be swept clear of track-out from District levee maintenance access roads.

District agrees to conduct its maintenance activities consistent with City requirements
and District storm water management best management practices in such a way as
to prevent soil track-out onto City streets and driveway aprons, and to promptly
remove any track-out on driveway aprons. District crews shall sweep and clean
driveway aprons and City streets to clear track out at the time the crew is performing
work onsite,

District agrees to perform regular inspections and removal of graffiti from District
facilities consistent with the City municipal code and District programs throughout the
District. District shall respond with anticipated date of removal of graffiti from its
facilities upon receiving notices from the City within 24-hours, and shall remove
graffiti within 10 business days.

District agrees to inspect, care for, and repiace mitigation trees installed by the UBC
Project. Trees shall be routinely pruned and maintained in a neat and healthy
condition, Dead and diseased trees shall be replaced as soon as possible. Trees
shall be maintained so as not to be a nuisance to adjacent property owners or the
City.

5. Completion; Inspection; Acceptance:

A,

District shall provide a “Preliminary Notice of Completion” to City within seven (7)
business days after completion of the UBC Project improvements that will be owned by
the City (“City Project Improvements”).

City shall conduct, and District shall permit, within ten (10) business days thereafter (the
“Inspection Period”), a final inspection of the City Project Improvements.
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C. It City determines that the City Project improvements have met the requirements in the
plans and specifications for the UBC Project approved by the City, the City will, no later
than thirty (30) calendar days after receipt of the Preliminary Notice of Completion,
provide District with written notice of its acceptance of the City Project Improvements
(“Notice of Acceptance”).

D. if City reasonably determines that the City Project Improvements do not meet the
requirements of the plans and specifications for the UBC Project approved by the City,
the City shall, no later than ten (10) business days after the close of the Inspection
Period, provide District with a written enumeration of the reasons why the City Project
tmprovements do not comply with said plans and specifications, The parties will
thereafter confer within ten (10) business days to determine what additional matters
should be addressed to bring the City Project Improvements into compliance with the
plans and specifications for the UBC Project approved by the City. District shall meet
with USACE to make any agreed upon corrections as are necessary to meet the terms
of the plans and specifications.

E. Upon compietion of such corrections, District shall again submit to City a Preliminary
Notice of Completion. The process of inspection and acceptance set forth in the
preceding paragraphs of this Section 5 will then apply {o this subseguent Preliminary
Notice of Completion and issuance of a Notice of Acceptance.

6. Record Drawings. The District agrees to provide the City with slectronic as-buiit record
drawings for the City Project Improvements in CAD format and PDF format within thirty (30)
business days after District receives as-built record drawings from the USACE. The District
will provide the Gity with a paper copy of the USACE contractor’s red-lined construction as-
built drawings upon comptletion of construction activities.

7. Ownership of Improvements. Upon completion of the UBC Project by the USACE, the
project improvements appurtenant thereto shall become the responsibility of the District.
Certain utility, bridge, and other facilities which were owned by the City prior to the UBC
Project shali remain the property of the City.

8. Indemnification. In lieu of and notwithstanding the pro rata risk allocation, which might
otherwise be imposed between the parties pursuant to Government Code Section 895.6, the
parties agree that all losses or liabilities incurred by a party shall not be shared pro rata but,
instead, District and City agree that, pursuant to Government Code Section 895.4, each of
the parties hereto shall fully indemnify and hold each of the other parties, their officers,
board members, employees, and agents, harmless from any claim, expense or cost,
damage or liability imposed for injury (as defined in Government Code Section 810.8)
occurring by reason of the negligent acts or omissions or willful misconduct of the
indemnifying party, its officers, employees, or agents, under or in connection with or arising
out of any work, authority, or jurisdiction delegated to such party under this Agreement. No
party, nor any officer, board member, or agent thereof shall be responsible for any damage
or liability occurring by reason of the negligent acts or omissions or wiilful misconduct of the
other party hereto, its officers, board members, employees, or agents, under or in
connection with or arising out of any work, authority or jurisdiction delegated to such other
party under this Agreement. The obligations set forth in this paragraph will survive
termination, suspension, completion and expiration of this Agreement.

9. Term and Termination.
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A. The term of this Agreement will commence on the Agreement Effective Date and shall
be for a period of twenty-five (25) years. One year prior to the expiration of the 25 year
term, the District and City of Milpitas may mutually agree to extend the term of this
Agreement for an additional 25 year period.

10. Insurance, Bonds, Risk of Loss and Warranty.

A. Encroachment permits issued by the City of Milpitas for construction of the UBC Project
shall specify the necessary risk allocation requirements applicable to the contractor on
the UBC Project, including requirements related to indemnity, warranty for the work and
insurance coverage and endorsements.

B. During construction and until acceptance of the City Project improvements as evidenced
by City’s issuance of the Notice of Acceptance, the District assumes and shall bear all
risk of and from {(a) loss, injury, damage or destruction to the City Project Improvements
(including construction work in progress, materials, improvements, machinery and
equipment) and (b) surface and subsurface geotechnical, geologic, geohydrologic and
other conditions at the City Project improvement site(s) including rocks, boulders, water,
man-made objects and hazardous material or waste as they may affect the construction
and performance of the City Project Improvements.

11. Disputes.

A. This Agreement requires that City and District work together in good faith to achieve the
intent of this Agreement. In the event that a dispute arises as to the proper interpretation
of the respective obligations and responsibilities of the Parties under this Agreement, or
as to any other aspect of this Agreement, City and District agree that they each will
assign the appropriate individuals to meet and make good faith efforts to negotiate in
order to arrive at a resolution of the dispute.

B. If after employing this informal resolution process either City or District may request an
independent, mutually agreed upon mediator to facilitate further negotiation with the
costs shared equally between each Party. However, nothing herein will prevent either
City or District from exercising any rights it may have to enforce the terms of this
Agreement at law or in equity.

12, Assignability. Both City and District agree that each party’s responsibilities as detailed
herein have been determined in their mutual best interest toward accomplishing UBC
Project completion. Without the written consent of the other, neither City nor District will
assign or transfer any interest in this Agreement or any of the obligations hereunder except
to contractors or consultants working directly for them. Any unauthorized attempt by City or
District to assign or transfer will be void and of no effect.

13. Written Notices. Except as otherwise specifically described herein, all communications with
respect to this Agreement shall be given by first class mail to the parties as follows:

District City
Melanie Richardson Steve Machida
Deputy Operating Officer Engineering Director
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14.

15.

16.

17.

18.

19.

Santa Clara Valley Water District City of Milpitas
5750 Aimaden Expressway 455 E. Calaveras Blvd
San Jose, CA 95118 Milpitas, CA 95035-5411

Or to such other person, addresses, or telephone numbers as the parties may designate in
writing from time to time.,

Severance of Invalid Terms. if any term, condition or covenant of this Agreement is held by
a court of competent jurisdiction to be illegal, invalid, void or unenforceable, the remaining
provisions of this Agreement shall be valid and binding on District and City, unless an
essential purpose of this Agreement would be defeated by the loss of the illegal, invalid, void
or unenforceable provision.

No Implied Waiver. The waiver by either City or District of any breach of any term,
covenant, or condition contained in this Agreement, or any default in the performance of any
obligations under this Agreement, shall not be deemed to be a waiver of any other term,
covenant, condition, or obligation. Nor shall any waiver of any incident of breach or default
constitute a continuing waiver of the same.

Governing Law _and Compliance with Laws. This Agreement shall be constructed in
accordance with the laws of the State of California. In the performance of this Agreement,
City and District will comply with all applicable iaws, ordinances, codes and regulations of
the federal, state, and local governments.

Venue. In the event that suit is brought by either City or District, each agrees that venue will
be exclusively vested in the state courts of either the County of Santa Clara, or in the United
States Court, Northern District of California, in San Jose, California.

Nendiscrimination.

A. In the performance of the Agreement, the City will comply with all applicable federal,
state, local laws and regulations, and will not discriminate against any contractor,
subcontractor, employee, or applicant for employment, in the recruitment, hiring,
employment, utilization, promotion, classification or reclassification, transfer, recruitment
advertising, evaluation, treatment, demotion, layoff, termination, rates of pay or other
forms of compensation, and selection for professional development training {including
apprenticeship), or against any other person, on the basis of sex (which includes
pregnancy, childbirth, breastfeeding and medical conditions related to pregnhancy,
childbirth or breastfeeding), race, religion, color, national origin (including language use
restrictions), ancestry, religious creed {including religious dress and grooming practices,
political affiliation, disability {mentat and physical, including HIV or AIDS), medical
condition {cancer and genetic characteristics), genetic information, marital status,
parental status, gender, age (40 and over), pregnancy, military and veteran status,
sexual orientation, gender identity and gender expression, the exercise of family and
medical care leave, the exercise of pregnancy disability leave, or the request, exercise,
or need for reasonable accommodation.

Ownership_of Materials. City and District will make available to the other party such other
records under its control as may be reasonably required for the parties to perform under this
Agreement. City and District will maintain all documents and records produced under this
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20.

21.

22.

23.

24.

25.

26.

27.

Agreement for a minimum period of three years, or any longer period required by law, from
the date of termination or completion of this Agreement.

Execution in Counterparts. This Agreement may be executed in counterparts, each of which,
when executed and delivered, will be deemed to be an original, and which taken together
will be deemed to be one and the same instrument, and will be binding as executed.

No Third Party Beneficiaries. This Agreement is entered into only for the benefit of the
parties executing this Agreement and not for the benefit of any other individual, entity, or
person.

Compliance with other Conditions. District acknowledges that the authorization contained
herein Is in addition to and not in lieu of any other easements, inspections, or approvals
which District may need to obtain from City, from other utility providers, or from property
owners with respect to its construction of the UBC Project.

Successors and Assigns. This authorization will bind and inure to the benefit of the parties,
the respective heirs, successors and assigns.

Exhibits. The following Exhibits are attached hereto and incorporated herein by this
reference;

Exhibit A: District Permit 98443

Exhibit B: Scope of Existing Recreational Improvement Removal
Exhibit C: Extent of the Black Vinyl Fences

Exhibit D: Rectangular Box Structure

Exhibit E: District June 30, 2016 letter with City acknowledgement

Construction of Agreement. The parlies hereto acknowledge and agree that, although this
Agreement has been drafted by District’'s lega!l counsel, City has had an opportunity to
review and negotiate the terms of this Agreement as well as consult with City's own legal
counsel regarding the meaning of its terms. Consequently, the doctrine that ambiguities in
an agreement should be resolved against the drafting party shall not be employed in
connection with this Agreement, and this Agreement shall be interpreted in accordance with
its fair meaning.

Amendments. All modifications to this Agreement must be in writing in the form of an
amendment approved by both parties.

Entire Agreement. This Agreement constitutes the entire agreement between the parties
pertaining to the subject matter contained therein and supersedes ali prior or
contemporaneous agreements, representations and understandings of the parties relative
thereto. Notwithstanding the foregoing, the parties’ obligations under District Permit 98443
shall not in any way be diminished by the District’s performance of the UBC Project
improvements except as expressly noted herein.
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IN WITNESS WHEREQF, the above parties have executed this Agreement the day and year last
written below.

SANTA CLARA VALLEY WATER DISTRICT, A SPECIAL DISTRICT CREATED BY THE
CALIFORNIA LEGISLATURE:

APPROVED AS TO FORM:

y _Quasgsd Gned— By: %%

Joseph D. Aranda Norma J£Zamacho
Assistant District Counsel Interim Chief Executive Officer

Date: % 79 5

CITY OF MILPITAS, A MUNICIPAL CORPORATION:

Recommended by:

Steve Machida
Engineering Director

Attest:

Mary Lavelle
City Clerk

APPROVED AS TO FORM:

By: By:
Christopher J Diaz Thomas C. Williams
City Attorney City Manager

Date:
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EXHIBIT A
District Permit 98443

4306
Saria Gow Velley Woler Ditricl O 5750 ALMATEN EXPISSWAY. SAN JOSE CA 55113 1408, 26,2500 PER M l T

g

<C.

Facdity: Beriyessa Creak Date Issued: September 1, 1998 Pormit No.. 88443
Permittes, Tha Mission Peak Company Telephona (408} 3341600 fFile: 23820
Attention: Mr. Jetray Mohdylien Eairyessa Craek
245 Sincizir Frontage Read Sty tos Cozhes Steegt
Hilpitas, CA 956035 Wiy Sinclait Frontage Aqag
XFac:  |os Cockes Creak
Applicant: Mr. Mike Cooper {408} 834-t 388
Rugigen-Jensen-Azar and Assoclates Re! Sinclait Horizons—Tract 9518
100 North Mipltas Boutavard,
Sulte 1680

Milpitas, CA 95038

Purposa of Permit

# Encraschment ' 1. Instaflation of a pro-fabricated 3-s.ded eulverl brifge, subpoarted cn giers. crossirg Los Coche:
# Construction | Creek within Bistrlct easamant

Tamporary - Continued on page 3
Construction Expiration Date: ___ Soptember 1, Jg8g Encrouchment Expiration Date o

PERMITTEE MUST NOTIFY AND FURNISH SCHEDULE OF WORK TO:

District's Construction Unit, ¢/o Wr. Dean Arrgyo, (4081 265-2607, uxtension 2801, 5t least 2 normal warking days
before starting any work undar this parmit. Esifure to notify is cause for revacation of parmit and romoval of work.
Exercise of this peraut shall indicate acceptante of and agrearent 10 compiy with all provisiors included herein, This
perreit is subject to the Goneral Provisions listed on thae reverse side hereof or as axpressly moditied in the addivenal
Special Provisions listed below. Viotation of any provision shaif be cause for immadiate revoeation of perrut

SPECIAL PROVISIONS

Adl backfill vithin District right of way shall be compacted 19 2t least 90 percent reiative compantion in accordance witt:
Califurnia Tost Method 276 or 231 or ASTM Test Dosignaticns D1856, DI15567, or 122422 uxzept as moditied nerew.
Obstructions to the existng waterway hetween QOctober 15 and Aptil 15 wil not be allowen oxcept by special pernnt
frgmn the District. Allow at least 15 days for the District 10 feview and approve detailed plans and provis'ong for
emergency flows,

Continyegrd on paga 3 Apotoval

OFIGINAL SIGNED BY

Sue A. Tippets, P.E,
Supervisirg Enginasr
Community Prejents Review Unit

Public Works Depanmant
City of Mi'pitas

455 East Calaveras Boulevard
Milpitas, CA 950356

D. Arroye, 8. Tippets, R, Taley, b Spahr. T Bramer, K. Mokeneic. File (2)

Bi:ghs

FLE&L: 1224y
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.

GENERAL PROVISIINS ]

PERRGTTEE MUST MAINTAIN A COREY OF THIS PEBMT Al AFPRIUED P &bl DN JOBSITE FOR CLRATION OF
COMNSTRUCTION PERIOD.

AR wooth Shal B constructed o accordanse vath agproved plans pnd 10 the satslacnnn of the st s Inspester
o change of program, as outlined m appicat-on of AW Sutrn Hed with apghicaton, wil be aiowed axcept uscs
written permvssen af the Distrct. The wark 3105 must ke featored 13 the satisfacuon of the [istret's Inspesios

Arivities and uses authonzed yRde) 15 Dernt are sublect 1o any wistructions of the Fssigned Dsstrdt representat e
ALl INSTRUCTIONS MUST BE STRICTLY OBSEHVED

Prrmittes i mspanshle for complving with anv agplicabie water quildy standards agopted by the Diswat Regiuns'
Warer Jusaty Cantred Board, State \Water fescuices Conte Boargd or other wimthetional o property empoweras
regutatary agency '

The permrites shall nol use, Store, FaneDOTL OF PHa0e ety azatdous SUBSIANCes. karardous wastes or matenas .
sontpmenatad with hazardous cubstarzes or SIC ¢.gnt ot sy of adjacant 10 DiSTRoL Aght of Wi sech that & mas
purposetully of accidently b spilled nr oferwizg discharged 2a1 sare ught of way 17 3 Ssonarge of a hazardoos
Substance OF wlkie OCCWE 5  result ol (e peematee’s 0REranes, the germilos s responsiote 12 11 notdy fre
proper aurhornties, 124 ivesligate, (emove, and monHor e hIatdous Substances o Waes 1o the satsbreicn ot
the DisTicy and any regulatory agency. 31 Deas any ans al couis aspaoated voth the rempd 3l actw e ang, 1. e
fRcagrired o the grenerator and owned of the wastes

The permittes shall submit to the Distnicr a3 felly Cumpsetat anpars Maenat Cecnhisatmn Form” for oo
be plated or stoved oo Districs ngbt af way ther oo nor cogmate from anhen ghe g boun.
7ight ol way.

At

o -

' Pﬁfﬂﬁil!ee Shalt Figume emtirg sesporsbinty Far ail a0hoba 3 400 Lows undor vhes petmytt o0d 573l indemnity, doters

angd hold rarmiess. Disuat, 13 Brrectors olhicars age=ts ana empovess from any ang 3l gemands  clamsg
expeniges, coity ar Babilicy of eny nawre «noiuging death o i, 13 ARy GEESAN, propesty damage. or any ather foss.
caused by af 3659 gt of, gr ineytesd in Gornertior st /e uiteg from, the exermine of this permmet by permatres
or perrmimee’ s SFLCers, sganta subronfracions. S5Enees. Of 2vplayera. ur any of mem acleding, B ROt e ten
to, ngghgent 3015, errors, of amissions, or o liful mgeemguery of sondoct dor wheh 1he v MpOsE; S3red et s
an ot roities

Any damage taused 10 Disinet structures imchuding, Sl AcTomited 10 “enumg. leves surfacin) ang aspdol wak s,
by 1eason of exercise of ts paiaid SHAE Le repared 2¢ the coit of penvetter to the ssustacuon al the [hatr.o:
Stould permitiee neqlect 10 Mase ‘eodia grornptly, Dimtest gy make rapans o have regats mads, and Deren e
#grees ty reimburse Digrnct for 38 02308 0% sueh reg Daytozr wan reduwe & secuniy deposit i 3Ovance frem
permaize 10 securt: the gerformance of thig flause  Unexpemdes pomions oY any decoist 3hal e refundea oo
perm:tiee wothis 14 wetiking davs o 8 & ewpirauon of 15 petat The postng of such 3 secuaty dupont shabl net
relipve the permmattee flam any Labaity uns 7 1rag poemg wfil s sstreds the valoe of the GELOL T refuytgl

Th-s perma = vabd Drdy e the eatent of [isT0e) wrasdictns e required by OIRer mterestad agencies ang
consent of urderying fee owiirs of Duatrry 35eMent fance ot the mEponsbday of the petviiiee  NOTHING
CONTANED IN THIS PERMIT SHALL BE SONSTRUEDAS A REL LIOUIESRENT OF ARy PICHTE MO0 HELOYVET [
HSTARICT.

Thss permit is subiect ¢ 8¢ prgr unexpred permits SPEY ML Runtnemis. prwisges oF orher ngris o hgther
racprded or yaserorded nthe 3red apecbiord it Yus perany Pzimaten chell make Arrzngerpnts with raledeog oF goen
prrige raghis

Unlass otharwise specfwd Nevew thas pormt may De 14 okmil 5 canesdod 35 37y Jame by 1rk Deair WO B RED
for fincd conurol coONSERVELDN, oY waler atiay SLrpe s

Upon writtan nptse 0f CANCRRELON Gr rpugrattn © s et 401 any CRUSE WOSTEGEVE Lurmiize shal resinee
Digtrict right 6! way gng structure te the song.uon 2Rt e Sanet g gl dhe porma gand thes gRal vacate Mstret
Eropetly. Sheuls pasrmuter nEQlecl 10 151G T [rem 55 57 17 P11y 10 4 547 Starreay randon, the Dhatnet m
PErfGIM SUCh wirk Ot Mve wore DErfIrmEd Ing GRormicer 7oty 1 PR DL EE tHE Diitoet tar 87 0o3E O The W
80 SEVCTMeEn upon (ECESl of 4 staterent therefor

Trerosh safety hay aet tega checked 4~ w ~vt mplioe oo s itenr D umphares rotr Toovan G005 gf tha L abho
Code ganeern ey pench exCavaton ana 1he SRV DT F T T e ate” st Byt Dosegmoof Dy Latana
Safery and Hieatth as renored By L anor Dode Sustor OG5 i ca v a tegEORs Tty 2 (he pEEeT T

I RO TR R T

Pereanttin 3hai pu rerpangsly 01 comn o

.
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FLEAM b

Berryessa Creex N 2 Permit No, 38443

Purpose of Permh—Continued

weoon

N@os

Flacement of Y.-ton rock riprap sfope protection on Los Coches Creek vanks through hridga and
on upstreamn and downstream ends of the culvert.

Instaliation of cne (1) 8-inch gustis iron pipe water fine vathin the bridpe crossing Los Coches
Creek.

Canstruction of transitions from maintenance access roads to the bridge.

Instailation of fandscaping and irrigation Systems along Los Caches and Betryessa Creaks,
Instailation of fitness epparatus vathin the District’s Barryessa Creek sasernent.

Installation of an 8-foot-wide asphait concrete path adiscent to both craeks

SPECIAL PROVISIONS- Continued

3.

Parmitiee shall use anly nonpotable or reclaimed water for complation of actvities ungder this
permit, unless the Dlistrict approves another source.

Ristrict review of bridge design Is for hydraufic capacity only.

Cuercus agrifolia plant stock 15 1o be selected from Santa Clara Valley parent stack. Yoo may
contact Me, Linda Spahr at [408) 265-2807, extansion 2752, for a list of lacal sources,

The tandscaping and path are subsidiary uses to flond control ard drainage functions of thuse
¢re¢ks and pormittea improvaments sre subject to damage frem District raintenance oporations
Maintgnance and repairs of these recrestional and lamscaping features are the msponsibility of
tha pesmittee and WW's successors or assigns including the Sinclair Horizon Lighting and
Maintenance District {SHLME, Fulre flood protection activities may aiso necossitate the remaval
of landscaping, the fitness opparatus, snd the path. The District will not be respensible for
replacement. Raplacemsnt will only be gllowed by the SHLMD o compatible with the Distnet's
fiood tentrol project,

The ares adjacent 1o the upstream end of Los Cochoes Creak at the headwal is used for District
access to clean the trash rack on a seaszonal basis, Any planting n this area Is subjest o damage.
The SHLMD shall be responasible for any repairs necessary 10 Los Coches Creok and Berryessa
Cresek banks from erosion atiributabis to langseaping irfgation,

The SHLMD shall assume tesponsibility and asscclated Kabifity for recreaticnsi uses of the
property ownod by Standard Reafty slong both Berryessa and Los Coches Creeks

Permittee must prevent consttuction materigls and wastes. including sediment and nonstarm
water, from antering Los Cochds and Berryesss Creeks,

All work associated with this parmit is to be in sccordance with she wans wheeh vore submitrad
to end approved by the District.
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EXHIBIT B
Scope of Removal of the Existing Recreational Improvements

THZ
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EXHIBIT C
Extent of Black Vinyl Coated Fencing
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EXHIBITD

Proposed Rectangular Channel Structure attached to the Existing Los Coches Bridge
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EXHIBIT E
District June 30, 2016 letter with City acknowledgement

5750 Almadan Expresswoy, Son Jose, CAQ51183614 | (408} 265 260D www volleywater org %}Qnég‘ ggﬂli:?rlvuunq

Juno 30, 2016

Mr. Steven Machida, P.E,
Diractor of Enginvoring

City of Milpitas

455 Fast Calaveras Boulevard
Milpitas, California 95035-5479

Subject: Upper Berryensa Flood Hisk Management Project
Plan Approval Request

Dear Mr, Machida:

As you aro aware, the Unitod Statos Army Corps of Engineers (USAGE) has submiited plans and
specifications to the Gily of Milpitas (City) for tho Uppor Berryassa Flood Risk Managoement Project for
review and approval, As part of the Cily's review, comments were gonerated that required execution of
an agreement, or agroamonts, botwaen the Gity and Santa Clara Valley Water District (Dlstrict),

I Is my undurstanding that execution of these agreements will require Gity Councit appraval, which
eannot oceur until August of this year, at the earliosl. In order fo comply with the project achedule and
allow for prosecition and completion of the project in a timoly mannor, tho District hareby requests that
the Gity provide plan approval for the Upper Bonryessa Flood Risk Management Project prior to
axacution of these agreements as woll as wrilten confirmation that the Distlct has the right in perpotully
to conalruct new channel improvoments that will boar against the Gily's Los Coches Bridgo as agreed
upon within the above raference agroemants..

The District has recelved and reviewed the commaonts generated by the City dwing the plan review
process, and Intends to execute all necessary agreements and stipulations to comply with the plan
approval congitions set forth by the Gily. The sole excoption to these conditions and stipulations Is the
raguiremont 1o inslall concrole or asphalt housekeeping pads at tha back of all accoss road driveway
aprans. As previously discussed, the District is unable to comply with this requirement dua to current
pormit restriclions,

To discuss the matter with ma in greator dotall, please contact me at (408) 630-3796 or emnall me at
chakes@valleywater.org.

Sincerely, The Cily agrees to provide the Army Corp with City Plan Approval
7\/\/ and grants rights in perpetuity to construct new channel

|mprovem /ythat wdl/b?( agamst Clty s brldge at | os Coches

Christopher Hakes Creek. o o304

Enginooring Manager
Watersheds Doslgn and Conslrugtion Steve Erickson, ('lP Ma”agﬂr

cc: M. Richardson, 8. Tippats, C. Hakes, 4. Num, 5, Yung, Flle

Our mission Iy o provide Siticon Vollay sale, clean wuter for 0 heahy ke, evvironment, ond ecorcry.
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