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AGREEMENT FOR PURCHASE OF AFFORDABILITY COVENANTS

THIS AGREEMENT FOR PURCHASE OF AFFORDABILITY COVENANTS

("Agreement") is made this____ day of October, 2017 ("Effective Date"), by and between the

City of Milpitas, a municipal corporation (the "City"), and Sunnyhills Investors LLC, a

California limited liability company (the "Owner"). City and Owner sometimes individually are

referred to hereinafter as a "Party" and, together as the "Parties."

RECITALS

WHEREAS, the City is committed to retaining affordable housing throughout the City,

given the lack of readily available affordable housing units both in the City and the region;

WHEREAS, Owner owns the real property located at 1724 Sunnyhills Drive, Milpitas,

CA (APN No. 026-06-009) (“Property”), which has supplied 149 affordable housing units to the

City through Housing and Urban Development (HUD) project-based housing vouchers over the

last 30 years;

WHEREAS, the City understands Owner would prefer to redevelop the Property or

potentially build additional housing units on the Property, and that development scenarios will

take some time to plan, engage the public, determine the level of environmental review required

under the California Environmental Quality Act (CEQA), and obtain the requisite entitlements

and permits;

WHEREAS, the City is also aware that Owner is required to provide notice to HUD by

October 27, 2017 regarding whether Owner intends to renew the existing project-based housing

voucher contract with HUD, which will expire on February 28, 2018;

WHEREAS, due to this time constraint and because the City would like to retain the

existing affordable housing units, the City is prepared to assist Owner with the preservation of

affordable housing units by providing monetary contributions intended to meet any shortfall

associated with operations and maintenance of the Property that may not already be covered by

the existing HUD housing voucher program. The City’s monetary contribution will be in the

form of a purchase from Owner of a Covenant in the Property requiring Owner to renew a

contract with HUD for a minimum of 5 years to ensure the continued affordability of the existing

units at the Property in the HUD housing voucher program (“HUD Covenant”)
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NOW THEREFORE, in consideration of the foregoing recitals, which are incorporated

herein, and the mutual covenants listed herein, the Parties agree as follows:

1. Recitals. The Recitals set out above are true and correct.

2. Owner's Obligations:

a. The Owner shall renew its existing HUD Covenant with HUD for an additional 5

years to the date ending February 28, 2023 and shall at all times remain in

compliance with that HUD Covenant.

b. Owner shall record the extension of the HUD Covenant against the title to the

Property and reasonably provide evidence of such to the City.

c. In the event that the HUD Covenant expires, for whatever reason, Owner agrees

to use best efforts to record another document that is acceptable to the City, to

ensure the continued affordability of the existing units at the Property for the 5

years contemplated in Section 2 a. above.

d. Owner shall provide City with an annual certification of compliance with the

HUD Covenant.

e. Owner agrees to record a “Memorandum of Agreement”, a form of which is

attached hereto as Exhibit A, against the Property.

f. Owner shall comply with all applicable requirements of local, state and federal

law.

3. City Obligations:

a. If the HUD Covenant is renewed for 5 years to the date ending February 28,

2023, and Owner is at all times in compliance with the HUD Covenant, then the

City would commit to pay Owner up to the total amount of $1.25 Million.

b. With evidence acceptable to the City that the HUD Covenant is in effect,

Memorandum of Agreement recorded against the Property, certification of

compliance with the HUD Covenant, City shall pay Owner $250,000 per year by
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January 15th of each year for five years, ending January 15, 2023, to reimburse

capital improvements and repairs.

c. City shall comply with all applicable requirements of local, state and federal law.

d. City agrees to execute the “Memorandum of Agreement”.

e. Upon receipt of a formal application, the City is prepared to diligently process a

development application for the consideration of up to 45 new residential units on

the Property along with a development agreement.

4. Term of Agreement; Early Termination; Refund of Payment.

This Agreement shall terminate upon the expiration of the HUD Covenant or sooner if
Owner is not in compliance with the terms of the provisions of this Agreement. In the event that
Owner is not in compliance with this Agreement, or in the event that the HUD Covenant does
not extend for the period of 5 years ending February 28, 2023, then Owner agrees to refund any
payments made by City to Owner pursuant to this Agreement. The City shall have the right to
terminate this Agreement based on any unforeseen financial constraints or any action by Owner
that is adverse to the preservation of the Property for affordable housing.

5. Notice.

All notices given or required to be given hereunder shall be in writing and addressed to

the Parties set out below, or to such other address as may be noticed under and pursuant to this

paragraph. Any such notice shall be considered served when actually received by the Party

intended, whether personally served or sent postage prepaid by registered or certified mail, return

receipt requested.

City: City Manager

City of Milpitas

455 East Calaveras Blvd

Milpitas, CA 95035

With copy to: City Attorney

City of Milpitas

455 East Calaveras Blvd

Milpitas, CA 95035
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Owner: Sunnyhills Investors LLC

Attn: John Kehriotis

100 Saratoga Ave, Suite 300

Santa Clara, CA 95051

With copy to: __________________

__________________

__________________

__________________

6. Limitations of this Agreement.

This Agreement does not commit the City to anything other than the transactions outlined

above.

7. Miscellaneous:

a. Exemption from CEQA.

The approval of this Agreement does not constitute a project under CEQA nor is any

additional environmental review required at this time as there is no impact on the environment.

b. Entire Agreement; Integration. This Agreement constitutes the complete and

exclusive statement of Agreement between the City and Owner with respect to the subject matter

of this Agreement. All prior written and oral communications, including correspondence, drafts,

memoranda, and representations, are superseded in total by this Agreement.

c. Waiver. No waiver of any term or condition of this Agreement shall be a

continuing waiver thereof.

d. Amendments to Agreement. Any amendment to this Agreement shall be in

writing and signed by the appropriate authorities of the Parties.

e. No Third Party Beneficiaries. This Agreement is for the sole and exclusive benefit

of the Parties. No other persons or entities are intended to be, or shall be considered, a

beneficiary of the performance of any of the Parties' obligations under this Agreement.

f. Counterparts. This Agreement may be executed in counterparts, each of which
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shall be deemed an original, but all of which, taken together, shall constitute one and the same

instrument.

g. Indemnification; Hold Harmless. Upon the Effective Date of this Agreement, the

Owner, on behalf of itself and its successors and assigns, shall indemnify, defend (with Counsel

acceptable to the City), hold harmless City and its respective members, officers, employees,

agents, contractors and consultants, from any and all claims, debts, liabilities, obligations, and

causes of action, whether known or unknown, suspected or unsuspected, and from all liability for

damages, losses, costs, liabilities, fees and expenses (including, without limitation, attorneys’

fees) caused by or in any way arising out of or relating to this Agreement, including state or

federal prevailing wage laws. This provision shall survive termination of this Agreement.

h. Further Assurances. Each of the parties hereto shall execute and deliver such

additional papers, documents and other assurances in each case as are reasonably necessary, and

shall do any and all acts and things in each case as are reasonably necessary in connection with

the performance of their obligations hereunder and to carry out the intent of this Agreement.

i. Financing. The Parties do not intend for this Agreement to impact Owner’s ability

to use the Property for financing. If this Agreement and the recordation of the Agreement

creates such issues, the Parties agree to meet to discuss the issue.

j. Attorney Fees; Governing Law; Venue. In the event of the bringing of any action

or lawsuit by either Party against the other in connection with this Agreement, including but not

limited to an alleged uncured material breach of this Agreement, the prevailing Party shall be

entitled to have and recover of and from the other Party all costs and expenses of the action or

lawsuit including, without limitation, actual attorneys’ fees and other professional fees resulting

therefrom. The interpretation and enforcement of this Agreement shall be governed by the laws

of the State of California, with venue in the Superior Court of Santa Clara, California.

k. The Parties have participated jointly in the negotiation and drafting of this

Agreement and had the opportunity and right to have this Agreement reviewed by their

respective legal counsel. In the event an ambiguity or question of intent or interpretation arises,

this Agreement shall be construed as if drafted jointly by the Parties and no presumption or

burden of proof shall arise favoring or disfavoring any Party by virtue of the authorship of any

provisions of this Agreement.

IN WITNESS WHEREOF, the Parties hereto, through their duly authorized officers,

have caused this Agreement to be executed as of the Effective Date.
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CITY OF MILPITAS,

a California Municipal Corporation

BY:___________________________

ITS:___________________________

APPROVAL AS TO FORM:

City Attorney

Sunnyhills Investors LLC,

a California limited liability company

BY:___________________________

ITS:___________________________
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EXHIBIT A

RECORDING REQUESTED BY
AND WHEN RECORDED RETURN TO

City Manager
City of Milpitas
455 East Calaveras Blvd
Milpitas, CA 95035

(Space above for Recorder’s use only)

MEMORANDUM OF AGREEMENT FOR
PURCHASE OF AFFORDABILITY COVENANTS

This Memorandum of Agreement (the “Memorandum”) is made as of the date of the
latter signature below by and among City of Milpitas, a municipal corporation (“City”), and
Sunnyhills Investors LLC, a California limited liability company (“Owner”).

City and Owner entered into an Agreement for Purchase of Affordability Covenants (the
“Agreement”) on the last date of execution thereof, for an initial term of five (5) years

The terms, covenants and provisions of the Agreement, the terms of which are hereby
incorporated by reference into this Memorandum, shall extend to and be binding upon the
respective executors, administrators, heirs, successors and assigns of City and Owner

IN WITNESS WHEREOF, City and Owner have caused this Memorandum to be duly
executed on the date last written below.

City
City of Milpitas,
a municipal corporation

By: ______________________________

Name: ______________________________

Title: _______________________________

Date: ______________________________

Owner
Sunnyhills Investors LLC, a California limited
liability company

By: ________________________________

Name: ________________________________

Title: _________________________________

Date: _________________________________
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CITY ACKNOWLEDGMENT

STATE OF ____________ )
)

COUNTY OF _______________ )

On ____________________, before me, ______________________________, Notary
Public, personally appeared _____________________________, who proved to me on the basis of
satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within instrument
and acknowledged to me that he/she/they executed the same in his/her/their authorized
capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or the entity
upon behalf of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of ______________
that the foregoing paragraph is true and correct.

WITNESS my hand and official seal.

______________________________________
(Seal) Notary Public

A notary public or other officer completing this
certificate verifies only the identity of the
individual who signed the document to which this
certificate is attached, and not the truthfulness,
accuracy, or validity of that document.
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OWNER ACKNOWLEDGMENT

STATE OF CALIFORNIA )
)

COUNTY OF SANTA CLARA )

On __________________ before me, , Notary Public,
personally appeared _________________, who proved to me on the basis of satisfactory evidence
to be the person whose name is subscribed to the within instrument and acknowledged to me that
he/she executed the same in his/her authorized capacity, and that by his/her signature on the
instrument the person, or the entity upon behalf of which the person acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that the
foregoing paragraph is true and correct.

WITNESS my hand and official seal.

______________________________________
Notary Public

(Seal)

A notary public or other officer completing this
certificate verifies only the identity of the
individual who signed the document to which this
certificate is attached, and not the truthfulness,
accuracy, or validity of that document.
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Exhibit “A”

Real property in the City of Milpitas,
County of Santa Clara,
State of California, described as follows:

____________________________________________________
____________________________________________________

APN: _________________________________
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