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Christopher J. Diaz 
(925) 977-3309 
christopher.diaz@bbklaw.com 
File No. 38077.00180 

October 16, 2018 

Honorable Mayor Tran, Vice Mayor Grilli and Members of the City Council  

Milpitas City Hall 

455 E. Calaveras Blvd 

Milpitas, CA  95035 

San Jose, CA  95113-2233 

 

Re: October 16, 2018 City Council Agenda, Item #11 

Appeal of Planning Commission Determination 1831 Tarob Court 

Dear Mayor Tran, Vice-Mayor Grilli and Councilmembers:  

This letter addresses the October 14, 2018 letter of Andrew Faber, Esq., regarding agenda 

item 11 on the October 16th City Council agenda item (the “Appeal”).   Mr. Faber represents Mr. 

George Quinn, the owner of the property that is the subject of the Appeal.  We are providing this 

response to address issues Mr. Faber has raised regarding the City’s process concerning the 

Appeal.   

The points Mr. Faber raises, and our responses to each, are as follows:  

1. Status of Planning Director as “Appellant.”  

Mr. Faber asserts that the Planning Director’s appeal is improper under Milpitas 

Municipal Code Section I-20-5.02 because he was acting in his official capacity and cannot be an 

“aggrieved” party.  Mr. Faber asserts that the Appeal violates due process because it is not in 

compliance with the Municipal Code.  

 The Appeal, however, is expressly authorized by, and in strict compliance with, 

provisions of the Milpitas Municipal Code other than the section Mr. Faber cites.  Milpitas 

Municipal Code Section I-20-6.03 empowers the City Manager, the City Council or any member 

of the City Council to appeal any decision of any officer, board, commission or department.  The 

Code does not require that the appellant in this context be “aggrieved.” Rather, this type of 

appeal requires only that its subject matter “should be reviewed and decided by the City Council 

in the interest of the City.” Id. This provision of the Municipal Code is consistent with 

established case law, which supports a city representative ability to appeal city’s own internal 

decision to its city council in accordance with a city’s ordinances. (See e.g., Breakzone Billiards 

v. City of Torrance, 81 Cal.App.4th 1205, 1239)(2000)(no due process violation a member of the 

City Council, appealed a Planning Commission decision and later participated in the City 
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Council decision on the appeal).  Where, as here, the City has complied with its own procedures, 

as established by its own, carefully drawn ordinance, there is no due process concern associated 

with the Planning Director’s role as the appellant. (Id.; Cohan v. City of Thousand Oaks, 30 Cal. 

App. 4th 547, 559(1994)).    

Mr. Faber cites several cases for the proposition that the Appeal violates due process 

because it is not in strict compliance with the Municipal Code.  Although the cases Mr. Faber 

cites might be instructive if there were no ordinance expressly authorizing this appeal, they do 

not apply here.  Acting at the direction of the City Manager, and under her delegated authority, 

Planning Director’s role as an appellant is proper under the Municipal Code Section I-20.6.03.   

2. Validity of the Appeal Without Paying Filing Fee   

Mr. Faber asserts that the Appeal is invalid because the Planning Director failed to pay a 

fee when filing the Appeal.  Mr. Faber asserts that the Municipal Code does not explicitly 

authorize a filing fee waiver and, therefore, the Appeal does not conform with due process.  

Although Mr. Faber is correct that Milpitas Municipal Code Section I-20-5.03 requires a 

filing fee for an appeal by an “aggrieved” party, appeals by City staff the City Council or 

individual Council members may be filed without payment of a fee.   As noted above, such 

appeals are authorized and governed by Milpitas Municipal Code Section I-20-6.03, which states 

that “the City Manager, City Council or any member of the City Council is empowered to appeal 

any decision of any officer, board, commission or department of the City of Milpitas within the 

time limits allowed by law and without fee.”  Section I-20-6.03 further provides that “[n]o 

further formality in the case of appeals under this section need be met, and the requirements of 

Section I-20-5.03 and I-20-5.04 are specifically declared to be inapplicable to an appeal under 

this section.”   

3. Due Process Considerations of Planning Staff Role and The Staff Report.    

Mr. Faber asserts that the Planning staff’s report violates due process and that staff has a 

“conflict of interest” in advising the City Council.  The record, however, does not reflect any 

bias that undermines a fair process or the ability of the City Council to make an impartial and 

balanced decision on the Appeal.  The examples Mr. Faber asserts as evidence of staff’s bias do 

not reflect the totality of the record.  For example, Mr. Faber has expressed concern that the 

agenda and agenda-related materials only provide Council with a path to uphold the Appeal; 

however, the matter was agendized in a manner that would allow Council action either to uphold 

or deny the Appeal, and the packet includes alternative resolutions that would allow either 

decision to be made on October 16.  In addition, although Mr. Faber has objected to staff’s 

omission of certain documents from the record, it is our understanding that the documents Mr. 

Faber has described in his communications with staff and this office already are included in 
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supplemental agenda materials posted on the City’s website.  The City intends for all 

documentary and other evidence to be fully presented to the Council.   

Mr. Faber also asserts that the staff report must be “stricken” from the record because it 

portrays a staff position that not neutral or objective.  However, to raise a serious due process 

claim, the complaining party must establish “an unacceptable probability of actual bias on the 

part of those who have actual decisionmaking power over [his] claims.” (Breakzone Billiards v 

City of Torrance, 81 Cal. App. 4th 1205, 1236 (2000)(emphasis added); see also U.S. v. State of 

Oregon, 44 F.3d 772 (1994).  Here, the City Council is the body with actual decision making 

power, and no evidence of bias has been asserted or demonstrated.  

As is inherent in an appeal, Mr. Faber and his client disagree with the appellant Planning 

Director’s interpretation of the facts and the applicable principles of law.  The presence  of such 

a disagreement does not mean there is improper bias or evidence of a due process violation.  The 

purpose of the public hearing process is to provide both the appellant and Mr. Faber and his 

client the full and fair opportunity to present these differing positions to the City Council.   It is 

the Council’s role, as an unbiased, neutral arbiter, to evaluate these differing assertions and reach 

its own, independent conclusions.  As always is the case with a public hearing on appeal, Mr. 

Faber and his client are free to present any arguments or additional evidence they may wish, 

including any of the discussion and debate that occurred at the Planning Commission hearing. 

The City Council will have the opportunity to fully and fairly evaluate all of the evidence, 

together with arguments for and against the appeal, at the public hearing.  Planning staff’s 

involvement in that process does not compromise the ability of the Council to reach a fair 

decision. 

4. Role of the City Attorney.   

 Mr. Faber asserts that neither the City Attorney, nor any member of the City Attorney’s 

firm, may advise the City Council on the Appeal because of the need to separate “prosecutorial” 

and “advice” functions of legal counsel.  Specifically, Mr. Faber asserts that due process requires 

that the Council obtain legal advice from attorneys who have not been involved in any way in the 

staff process. 

 The principles Mr. Faber cites do not apply here.  In this case, any advice provided to 

staff or the Planning Commission did not involve a “prosecutorial” role where the City 

Attorney’s firm functioned as an advocate.  The California Supreme Court has made a clear 

distinction between a situation where an attorney acts as an advocate and a mere advisor. In 

Today's Fresh Start, Inc. v. Los Angeles County Office of Education, the California Supreme 

Court held that the general counsel of a governing board did not act as an advocate because the 

hearing was not a classic adversarial hearing, with a prosecutor and defendant.  The counsel had 

not presented evidence, examined no witnesses, and made no arguments.  Instead, she merely 
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advised the board on its duties and agency staff on their powers and responsibilities.  (Today's 

Fresh Start, Inc. v. Los Angeles County Office of Education,  57 Cal.4th 197 (2013)). 

 Similarly, throughout this process, the City Attorney’s firm has acted as a mere advisor to 

staff and the Planning Commission.  There has been no classic adversarial hearing with a 

prosecutor and a defendant.  There is no risk of improper commingling of prosecutorial and 

advice functions, because there has been no prosecutorial proceeding.  As a result, there is no 

need for the City to retain different counsel to advise the City Council on the Appeal.  

We hope you find this information helpful. 

Sincerely, 

 

Christopher J. Diaz 

City Attorney for the City of Milpitas 

for BEST BEST & KRIEGER LLP 

 
































