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For assistance in the following languages, you may call: 
Đối với Việt Nam, gọi  408-586-3122 

Para sa Tagalog, tumawag sa 408-586-3051 
Para español, llame   408-586-3232 

 
 

AG END A  
 

TUESD AY,  JUNE 18 ,  20 19  
COUNCIL CHAMBERS, 455 E. CALAVERAS BLVD, MILPITAS, CA 

5:30 PM (CLOSED SESSION) 
7:00 PM (PUBLIC BUSINESS) 

 
 

CALL MEETING TO ORDER by Mayor and ROLL CALL by City Clerk 
 
ADJOURN TO CLOSED SESSION 
 

(a) CONFERENCE WITH LEGAL COUNSEL – EXISTING LITIGATION 

Pursuant to Government Code Section 54956.9(d)(1) 
County Sanitation District 2-3, West Valley Sanitation District, Burbank Sanitary District, 
Cupertino Sanitary District, and City of Milpitas v. City of San Jose, City of Santa Clara 

Santa Clara County Superior Court Case No. 18CV325480 

  
(b) CONFERENCE WITH LABOR NEGOTIATORS 

Pursuant to Government Code Section 54957.6 

Agency designated representatives: Human Resources Director Liz Brown, City Attorney Chris Diaz 

Employee: Interim City Manager 
  
(c) PUBLIC EMPLOYEE RELEASE 

Pursuant to Government Code Section 549547 

Title: City Manager 
  
(d) CONFERENCE WITH LABOR NEGOTIATORS 

Pursuant to Government Code Section 54957.6 

Agency designated representatives: Steve McHarris, Interim City Manager 
Employee: City Attorney 
 
(e) CONFERENCE WITH LABOR NEGOTIATORS 

Pursuant to Government Code Section 54957.6 

City Negotiator:  Human Resources Director Liz Brown 

Employee Groups: Professional & Technical Group, Mid-Management & Confidential Group, Milpitas 
Employees Association; Milpitas Police Officers Association; and unrepresented employees 
Under Negotiation:  Wages, Hours, Benefits and Working Conditions 
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CLOSED SESSION ANNOUNCEMENT: Report on action taken in Closed Session, if required per Government Code 

Section 54957.1, including the vote or abstention of each member present 

 
PLEDGE OF ALLEGIANCE 
 
INVOCATION 
 
PRESENTATIONS 

 Present Certificates to "All Hearts One Bullet" High School Event Organizers 

 Proclaim Philippines Independence Day for June 12, 2019 
 
PUBLIC FORUM 
Those in the audience are invited to address City Council on any subject not on tonight’s agenda. Speakers must come to 
the podium, state their name and city of residence for the Clerk’s record, and limit spoken remarks to three (3) minutes. 
As an item not listed on the agenda, no response is required from City staff or the Council and no action can be taken. 
Council may instruct the City Manager to place the item on a future meeting agenda. 

 
ANNOUNCEMENTS 
 
ANNOUNCEMENT OF CONFLICT OF INTEREST AND CAMPAIGN CONTRIBUTIONS 
 
APPROVAL OF AGENDA 
 
CONSENT CALENDAR 
Consent calendar items are considered to be routine and will be considered for adoption by one motion.  There will be no 
separate discussion of these items unless a City Councilmember, member of the audience or staff requests the Council to 
remove an item from (or be added to) the consent calendar.  Any person desiring to speak on any item on the consent 
calendar should ask to have that item removed from the consent calendar. If removed, this item will be discussed in the 
order in which it appears on the agenda. 

 
C1. Receive City Council Calendars of Meetings for June and July 2019 (Staff Contact: Mary Lavelle, 

408-586-3001) 
 
C2. Cancel the Milpitas City Council Regular Meeting on Tuesday, August 6, 2019 due to National 

Night Out events and Call for a Special City Council meeting on Tuesday, August 13, 2019 (Staff 
Contact:  Mary Lavelle, 408-586-3001) 
 
Recommendation: 
1) Move to cancel the Milpitas City Council Regular Meeting on Tuesday, August 6, 2019 due to 

National Night Out events. 
2) Call for a Special City Council meeting on Tuesday, August 13, 2019 at 7:00 PM. 

 
C3. Approve City Council regular meeting minutes of June 4, 2019 (Staff Contact: Mary Lavelle, 408-

586-3001) 
 

Recommendation:  Approve meeting minutes of the June 4 regular City Council meeting.  
 
C4. Adopt Two Resolutions Approving Memorandums of Understanding between the City of 

Milpitas and United Public Employees of California Mid-Management and Confidential Unit 
(MidCon) and the Milpitas Professional and Technical Group (ProTech); and Adopt a Resolution 
updating the Unrepresented Miscellaneous, Police and Fire Management Salary and Benefit 
Matrix (Staff Contact:  Liz Brown, 408-586-3086) 

 
Recommendation:  Adopt three City Council Resolutions: 
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1. Adopt a Resolution approving a new Memorandum of Understanding between the City of Milpitas 
and United Public Employees of California Mid-Management and Confidential Unit (MidCon) 
covering the period of July 1, 2019 through June 30, 2023. 

2. Adopt a Resolution approving a new Memorandum of Understanding between the City of Milpitas 
Professional and Technical Group (ProTech) covering the period of July 1, 2019 through June 30, 
2023.  

3. Adopt a Resolution updating the Unrepresented Miscellaneous, Police and Fire Management 
Salary and Benefit Matrix covering the period of July 1, 2019 through June 30, 2023. 

 
C5. Adopt a Resolution Certifying Election Results and Adding Tract No. 10470 to Community 

Facilities District 2005-1 (Annexation No. 20); Approve Final Tract Map  No. 10470; and Approve 
and Authorize the Interim City Manager to Execute the Subdivision Improvement Agreement for 
a Mixed Use Development at 808 South Main Street (Staff Contact: Steve Erickson, 408-586-
3301) 

 
Recommendations: 
1. Adopt a Resolution certifying election results and adding Tract No. 10470 to Community Facilities 

District 2005-1 (Annexation No. 20); and  
2. Approve Final Tract Map No. 10470, accept all offers of dedications as stated and depicted on the 

final map upon completion and acceptance of improvements; and  
3. Approve and authorize the Interim City Manager to execute the Subdivision Improvement Agreement 

between the City of Milpitas and Eighty-Eight Homes LLC.  
 
C6. Adopt a Resolution to Approve Project Plans and Specifications, and Award a Construction 

Contract for the Base Bid plus Add Alternates 1 and 4 for the Milpitas Skate Park and 
Concession/Storage/Restroom Buildings, Projects No. 5111, No. 3424 and No. 6133; and 
Approve a Budget Appropriation (Staff Contact: Steve Erickson, 408-586-3301) 

 
Recommendations: 
1) Adopt a Resolution to approve Project Plans and Specifications and award a construction contract 

for the Base Bid plus Add Alternates 1 and 4 and authorize the Interim City Manager to execute the 
contract with the Lowest Responsible Bidder Submitting a Responsive Bid, Suarez and Munoz 
Construction, Inc., in the amount of $4,579,156 for the Milpitas Skate Park and Concession/ 
Storage/Restroom Buildings, Projects No. 5111, No. 3424 and No. 6133, and authorize the 
Engineering Director/City Engineer to negotiate and execute contract change orders in an 
aggregate amount not to exceed $690,000;  

2) Approve a Budget Appropriation in the amount of $800,000 from the General Fund Unassigned 
Reserves. 

 
C7. Adopt a Resolution Authorizing the City Manager to Execute a Lease with Xerox Corporation for 

Copier/Multifunction Digital Devices and Full Service Maintenance through a Cooperative 
Procurement Contract by Region 4 Educational Services Center for a maximum contract amount 
of $292,867 for 60 months (Staff Contact: Chris Schroeder, 408-586-3161) 
 
Recommendation: Adopt a Resolution authorizing the City Manager to execute a lease with Xerox 
Corporation for copier/multifunction digital devices and full service maintenance through a Cooperative 
Procurement Contract by Region 4 Educational Services Center for a 60-month (5 year) maximum 
contract amount of $292,867. 
 

C8. Approve a Professional Services Agreement with Strategic Economics to develop an Economic 
Development Strategy (Staff Contact: Alex Andrade, 408-586-3046) 

3



 
 

 

June 18, 2019 Milpitas City Council Agenda Page 4 
 

Recommendation: Approve and authorize the Interim City Manager to execute a Professional Services 
Agreement with consultant Strategic Economics for development of an Economic Development 
Strategy in the amount of $129,985. 
 

C9. Partial Assignment and Assumption Agreement of First Amendment to the McCarthy Ranch 
Development Agreement to Embarcadero Capital Partners and Bridge Development Partners 
(Staff Contacts: Alex Andrade, 408-586-3046 and Noa Kornbluh, 408-586-3047) 

 
Recommendation: Approve form Partial Assignment and Assumption Agreements to Embarcadero 
Capital Partners and Bridge Development Partners and authorize Interim City Manager or designee to 
execute the assignments subject to minor conforming and clarifying changes approved by City 
Attorney. 
 

C10. Direct the Interim City Manager to Proceed with a City Digital Billboard Guidance Study through 
a Professional Services Agreement (Staff Contact: Alex Andrade, 408-586-3046) 
 
Recommendation: Direct the Interim City Manager (or his designee) to proceed with a City Digital 
Billboard Guidance Study through a Professional Services Agreement. 
 

C11. Approve an Agreement with Peninsula Pump & Equipment Inc. for Wet Well Rehabilitation and 
Annual Maintenance for a total Amount Not-to-Exceed $457,800.00 for a Five-Year Period, 
Subject to the Annual Appropriation of Funds (Staff Contact: Chris Schroeder, 408-586-3161 and 
Tony Ndah, 408-586-2602) 
 
Recommendation: Approve a 5-year Agreement with Peninsula Pump & Equipment Inc. from the date 
of execution through June 30, 2024, for a total maximum compensation of $457,800, to provide Wet 
Well Rehabilitation and Annual Maintenance Services, subject to annual appropriation of funds. 
 

C12. Award the Contract to and Authorize the City Manager to Execute an Equipment Purchase 
Agreement with Stageline Mobile Stage, Inc. for an SL100 Mobile Stage (Staff Contact: Renee 
Lorentzen, 408-586-3409) 

 
Recommendation:  Award the bid to and authorize the City Manager to execute an Equipment 
Purchase Agreement with Stageline Mobile Stage, Inc. in the amount of $190,543 for the purchase of a 
Stageline SL100 Mobile Stage. 
 

C13. Approve and Authorize the Interim City Manager to Execute a Stormwater Management 
Facilities Operation and Maintenance Agreement for Waterstone Community Association for 
Waterstone Residential Project at 1494-1600 California Circle (Staff Contact: Kan Xu, 408-586-
3253) 

 
Recommendation: Approve and authorize the Interim City Manager to execute a Stormwater 
Management Facilities Operation and Maintenance Agreement for Waterstone Community Association 
for Waterstone Residential Project at 1494-1600 California Circle. 

 
C14. Approve Amendment No. 1 to the Agreement with Best, Best & Krieger, LLP, and Budget 

Amendment (Staff Contact: Jane Corpus, 408-586-3125) 
 

Recommendations: 
1. Approve Amendment No. 1 to the agreement with Best, Best & Krieger, LLP increasing the 

Agreement’s not to exceed amount to $2,862.250 and extending the term to June 30, 2021. 
2. Approve a budget amendment to appropriate an additional $337,000 to the City Attorney’s 

operating budget in Fiscal Year 2018-19. 
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PUBLIC HEARINGS 
15. Conduct a Public Hearing and Introduce Ordinance No. 38.834 Amending Milpitas Municipal 

Code Title XI, Chapter 10, Sections 2, 13, 15, 24, 53, 55, 57, and 64 to Streamline the 
Development Review Process by Establishing an Administrative Hearing Process and 
Discontinuing the Planning Commission Subcommittee (Staff Contact: Rozalynne Thompson, 
408-586-3278) 
 
Recommendations: 
1. Conduct a public hearing and move to close the hearing following comments. 
2. Consider the Exemption in accordance with the California Environmental Quality Act (CEQA) 

pursuant to CEQA Guidelines Section 15061(b)(3) (Common Sense Exemption) and CEQA 
Guidelines Section 15378(b)(5) (Not a Project). 

3. Following the City Attorney reading aloud the title of Ordinance No. 38.834, move to waive the first 
reading beyond the title and introduce Ordinance No. 38.834 Amending Milpitas Municipal Code 
Title XI, Chapter 10, Section 2 (“Definitions”), Section 13 (“Special Uses”), Section 15 (“Special 
Events and Activities”), Section 24 (“Signs”), Section 53 (“Off-Street Parking Regulations”), Section 
55 (“Exceptions”), Section 57 (“Applications”), and Section 64 (“Development Review Process”). 

 
COMMUNITY DEVELOPMENT 
16. Adopt a Resolution Approving an Amendment to the Bylaws Governing  the Milpitas Planning 

Commission (Staff Contact: Rozalynne Thompson, 408-586-3278) 
 
Recommendation: Adopt a Resolution approving an amendment to the bylaws governing the Milpitas 
Planning Commission. 
 

PUBLIC SAFETY 
17. Consider Introduction of Ordinance No. 172.6 to amend Milpitas Municipal Code, Title III, 

Chapter 6 Relating to Massage Establishments and Practitioners (Staff Contact: Christopher 
Diaz, 408-586-3041) 

 
Recommendations: 
1. Following a reading aloud of the title of Ordinance No. 172.6 by the City Attorney, move to waive 

the first reading beyond the title. 
2. Introduce Ordinance No. 172.6 to amend Milpitas Municipal Code, Title III, Chapter 6 relating to 

massage establishments and practitioners. 
 
LEADERSHIP AND SUPPORT SERVICES 
18. Receive an Update on the City Council Rules Subcommittee and Provide Direction on Rules 

Subcommittee Scope (Staff Contact:  Ashwini Kantak, 408-586-3053) 
 
Recommendation: Receive an update on the City Council Rules Subcommittee and provide direction 
on Rules Subcommittee scope. 
 

19. Adopt a Resolution Affirming Appointment of Steven McHarris as City Manager on an interim 
basis and Approving Specified Salary and Benefits for the Position, and Approve a Budget 
Amendment (Staff Contact: Liz Brown, 408-586-3086) 
 
Recommendation:  Adopt a Resolution affirming the appointment of Steven McHarris as City Manager 
on an interim basis and approving specified salary and benefits for the position; and approve a FY 
2019-20 Budget Amendment to appropriate $203,000 from the General Fund Unassigned Reserves. 
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REPORT OF MAYOR & COUNCILMEMBERS  
20. Consider the Appointment to the Planning Commission of One Planning Commissioner (Staff 

Contact: Christopher Diaz, 408-586-3041) 
 
Recommendation: Consider appointment of one new Planning Commissioner to a term on the City of 
Milpitas Planning Commission that will expire in December 2020. 
 

NEXT AGENDA PREVIEW 
21. Receive Preview List for the Next Regular City Council Meeting Scheduled for August 6, 2019 

(Staff Contact: Mary Lavelle, 408-586-3001) 
 
 
ADJOURNMENT 

 
 

NEXT CITY COUNCIL MEETING 
TUESDAY, AUGUST 6 (or 13), 2019 

 

 

 

 
KNOW YOUR RIGHTS UNDER THE OPEN GOVERNMENT ORDINANCE 

 
Government’s duty is to serve the public, reaching its decisions in full view of the public. 

Commissions and other agencies of the City exist to conduct the people’s business.  This ordinance assures 
that deliberations are conducted before the people and the City operations are open to the people’s review. 

For more information on your rights under the Open Government Ordinance or to report a violation, 
contact the City Attorney’s office at Milpitas City Hall, 455 E. Calaveras Blvd., Milpitas, CA  95035 

e-mail:  cdiaz@ci.milpitas.ca.gov  /  Phone:  408-586-3040 
 

The Open Government Ordinance is codified in the Milpitas Municipal Code as Title I Chapter 310 and is 
available online at the City’s website www.ci.milpitas.ca.gov by selecting the Milpitas Municipal Code link. 

 
Materials related to an item on this agenda submitted to the City Council after initial distribution of the 

agenda packet are available for public inspection at the City Clerk’s office at Milpitas City Hall, 3rd floor 
455 E. Calaveras Blvd., Milpitas and on the City website.  City Council agendas and related materials can be 
viewed online here: www.ci.milpitas.ca.gov/government/council/agenda_minutes.asp (select meeting date) 

 
APPLY TO SERVE ON A CITY COMMISSION 

 
Commission application forms are available online at www.ci.milpitas.ca.gov or at Milpitas City Hall. 

Contact the City Clerk’s office at 408-586-3003 for more information. 
 

 
 
 
 
 
 

If you need assistance, per the Americans with Disabilities Act, for any City of Milpitas public meeting, please call the City 
Clerk at 408-586-3001 or send an e-mail to mlavelle@ci.milpitas.ca.gov prior to the meeting.  You may request a larger 
font agenda or arrange for mobility assistance.  For hearing assistance, headsets are available in the City Council 
Chambers for all meetings. 
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Item Attachment Documents: 

 

C1. Receive City Council Calendars of Meetings for June and July 2019 (Staff Contact: Mary Lavelle, 
408-586-3001) 
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Updated 6/6/2019 

 

 
 

 

  Milpitas City Council Calendar 
                              June 2019 

 
Sunday Monday Tuesday Wednesday Thursday Friday Saturday 

 
 

 
 

 
 

 
 

 
 

 
 

 1 
4:00 PM-
LGBTQ Pride 
@ Cesar 
Chavez plaza 

 2 
 

 3 
7:00 PM-Parks, Recreation & 
Cultural Resources Commission 
(AP) 
 

 4 
3:00 PM-City Council Housing 
Subcommittee (BN/CM) 
6:00 PM-Closed Session 
7:00 PM-City Council 
 

 5 
1:00 PM-Santa Clara VTA - 
Northeast Group (RT)  
5:30 PM-Veterans Commission 
(RT) 
7:00 PM-Community Advisory 
Commission (BN) 

 6 
8:00 AM-Community Development 
Roundtable 
10:45 AM-ABAG General Assembly  
– in Oakland  (KD/AP) 
5:30 PM-Milpitas Chamber of 
Commerce Board (CM) 
5:30 PM-Santa Clara VTA Board of 
Directors (RT) 

 7 
10:00 AM-City Council 
Rules Subcommittee 
(RT/KD) 
 

 8 
 

 9 
 

 10 
9:00 AM-City Council CDBG 
Funding Subcommittee (KD/BN) 
4:00 PM-Economic Development 
& Trade Commission (KD) 
 

 11 
10:00 AM-City Council Housing 
Subcommittee (BN/CM) 
6:00 PM-Special City Council 
 

 12 
*4:30 PM-City Council Finance 
Subcommittee (RT/CM) 
7:00 PM-Silicon Valley Clean 
Energy Board of Directors (BN) 
(Cupertino) 
7:00 PM-Planning Commission 
 

 13 
4:00 PM-Treatment Plant Advisory 
Committee (San Jose) (CM) 
4:00 PM-Santa Clara VTA Policy 
Advisory Committee (KD) 
7:00 PM-Youth Advisory 
Commission (AP) 
7:00 PM-Cities Assoc of SCC (CM) 

 14 
8:00 AM-7th Annual SV 
Energy & Sustainability 
Summit (Redwood City) 
(BN/CM) 

 15 
 

 16 
 

 17 
12:00 PM-Silicon Valley Clean 
Energy Finance & Admin 
Committee (BN) 
7:00 PM-Science, Technology, & 
Innovation Commission (BN) 
 

 18 
6:30 PM-Juneteenth Flag 
Raising (Cesar Chavez Plaza) 
5:00 PM-Closed Session  
7:00 PM-City Council 
 

 19 
6:00 PM-Energy & Environmental 
Sustainability Commission (BN) 

 20 
2:00 PM-VTA Safety, Security, & 
Transit Ops (RT) 

 21 
9:00 AM-VTA Board of 
Directors (RT) 

 22 
 

 
League of California Cities Conference 

Newport Beach, CA (BN) 

 23 
 

 24 
 

 25 
1:30 PM-Senior Advisory 
Commission (BN) 
 

 26 
12:00 PM-Santa Clara Valley 
Water Commission (CM) 
5:30 PM-Santa Clara County 
Recycling & Waste Reduction 
Commission (AP) 
7:00 PM-Planning Commission 

 27 
1:30 PM-Santa Clara County 
Library Joint Powers Authority 
Board (CM) 
 

 28 
June 28 - July 1 

US Conference of Mayors 
–Hawaii (RT/KD) 

 29 
 

 30 

 
 

 
 

 
 

 
 

 
 

 
 

 
 

 
 

*Finance Subcommittee will meet only as needed 

July 2019 
S M T W T F S 

  1  2  3  4  5  6 
 7  8  9  10  11  12  13 

 14  15  16  17  18  19  20 

 21  22  23  24  25  26  27 
 28  29  30  31    

       

May 2019 
S M T W T F S 

    1  2  3  4 
 5  6  7  8  9  10  11 

 12  13  14  15  16  17  18 

 19  20  21  22  23  24  25 
 26  27  28  29  30  31  
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Created 6/10/2019

Milpitas City Council Calendar

July 2019
Sunday Monday Tuesday Wednesday Thursday Friday Saturday

1 2 3 4
INDEPENDENCE DAY

City Hall Closed

5 6

7 8 9 10
*4:30 PM-City Council Finance
Subcommittee (RT/CM)

11
4:00 PM-Santa Clara VTA Policy
Advisory Committee (KD)

12 13

14 15 16 17 18
6:30 PM-Bay Area Water Supply
Conserv Agency-San Mateo (CM)

19 20

21 22 23 24
12:00 PM-SCVWD Water
Commission (CM)

25
12:00 PM-Terrace Gardens
Board of Directors (BN)

26 27

28 29 30 31
1:00 PM-Santa Clara VTA -
Northeast Group (RT)
7:00 PM-Special Planning
Commission

*Finance Subcommittee will meet only as needed

August 2019
S M T W T F S

1 2 3
4 5 6 7 8 9 10

11 12 13 14 15 16 17
18 19 20 21 22 23 24
25 26 27 28 29 30 31

June 2019
S M T W T F S

1
2 3 4 5 6 7 8
9 10 11 12 13 14 15

16 17 18 19 20 21 22
23 24 25 26 27 28 29
30
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Item Attachment Documents: 

 

C2. Cancel the Milpitas City Council Regular Meeting on Tuesday, August 6, 2019 due to National 

Night Out events and Call for a Special City Council meeting on Tuesday, August 13, 2019  

Mary Lavelle, 408-586-3001 

Recommendation: 

3) Move to cancel the Milpitas City Council Regular Meeting on Tuesday, August 6, 2019 due to 

National Night Out events. 

4) Call for a Special City Council meeting on Tuesday, August 13, 2019 at 7:00 PM. 
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CITY OF MILPITAS 
AGENDA REPORT 

(AR) 
 
 
 

Item Title: Cancel the Milpitas City Council Regular Meeting on Tuesday, August 6, 2019 due 
to National Night Out events and Call for a Special City Council meeting on 
Tuesday, August 13, 2019  

Category: Consent Calendar-Leadership and Support Services 

Meeting Date: 6/18/2019 

Staff Contact: Mary Lavelle, 408-586-3001 

Recommendation: 1) Move to cancel the Milpitas City Council Regular Meeting on Tuesday, August 6, 
2019 due to National Night Out events. 

2) Call for a Special City Council meeting on Tuesday, August 13, 2019 at 7:00 PM. 

 
 
Background: 
Milpitas City Council regularly meets throughout the year on the first and third Tuesdays at 7:00 PM. On May 
21, 2019, the City Council voted to move permanently the community’s National Night Out events to be held on 
the first Tuesday every August to align with National Night Out events across the country. The first Tuesday in 
August this year will be August 6, and that coincides with a regularly scheduled City Council meeting night. 
 
At the City Council Rules Subcommittee meeting on June 7, the August 6 Council meeting was discussed in 
context of the first Rules Subcommittee meeting of the next fiscal year. Both members of the Subcommittee 
expressed an interest in attending the scheduled National Night Out activities in Milpitas and requested staff to 
bring forward a request to reschedule the August 6 Council meeting. Staff therefore has a recommendation to 
City Council regarding its meeting schedule for the month of August. 
 
Recommendation: 
1) Move to cancel the Milpitas City Council Regular Meeting on Tuesday, August 6, 2019 due to National 

Night Out events. 
2) Call for a Special City Council meeting on Tuesday, August 13, 2019 at 7:00 PM. 
 
Attachment:  none 
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Item Attachment Documents: 

 

C3. Approve City Council regular meeting minutes of June 4, 2019 (Staff Contact: Mary Lavelle, 408-
586-3001) 
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Milpitas City Council Minutes 

Draft MEETING MINUTES 

CITY OF MILPITAS 

 

Minutes of: Joint Meeting of the Milpitas City Council and Milpitas 

Housing Authority  

Date: Tuesday, June 4, 2019 

Time: 6:00 PM Closed Session 

7:00 PM Open Session 

Location: Council Chambers, Milpitas City Hall,  

455 East Calaveras Blvd., Milpitas 
 

 

 

CALL TO ORDER Mayor Tran called the joint meeting to order at 6:00 PM. City Clerk Mary Lavelle called the roll. 

 

PRESENT: Mayor Tran, Vice Mayor Dominguez, Councilmembers Nuñez and Phan 

 

ABSENT:  Councilmember Montano was not present at roll call. She was in the Council 

Chambers just prior to roll call and was present at the start of Closed Session.  

 

CLOSED SESSION City Council convened in Closed Session to discuss three matters listed on the agenda.  

 

 City Council convened at the dais for the Open Session regular agenda at 7:25 PM. 

 

ANNOUNCEMENT City Attorney Chris Diaz stated out of Closed Session that City Council voted unanimously to 

appoint Steve McHarris to serve as City Manager on an interim basis at the established salary and 

including a monthly car allowance.  

 

 Mayor Tran took a moment to thank Ms. Julie Edmonds-Mares for her great work and service as 

the Milpitas City Manager for the past 15 months, with great service to the community, employees 

and City Council.  

 

PLEDGE Boy Scouts Troop No. 92 presented the flags and led the pledge of allegiance.  

  

INVOCATION Councilmember Nuñez invited Pastor Jeff Moore to offer a prayer to start the meeting. He asked 

for a moment of silence to remember those shot and killed in Virginia the previous Friday.  

 

PRESENTATION Mayor Tran proclaimed July as Parks & Recreation Month in the City of Milpitas.  The 

proclamation was accepted by a Joanna Yaeger and her son Alex, who volunteered five days a 

week at the Senior Center, Sports Center and Community Center. 

 

PUBLIC FORUM Audrey Brahmbhatt spoke as a resident and volunteer for BPS charity in Milpitas, Bay Area 

chapter in Milpitas since 1991.  She thanked City Council for its long term support, including for 

the walkathon attended recently by the Mayor and Vice Mayor.   

  

 Ana Narajo, addressed the City Council in Spanish, referred to the Council meeting on May 7, 

when rent control and just cause eviction was denied to Milpitas families. She had not seen any 

economic assistance from the City for tenants in the current emergency. She lived in Milpitas for 

28 years, where her kids were born and raised. 

 

 Alejandra Narajo, addressed the City Council in Spanish, was a resident of Milpitas for 28 years. 

She asked for help to get rent control and just cause eviction passed. There was a need to help 

children and families. She urged the City to speak with the landlords to help tenants. 

 

 David Jenkins, resident, felt he was ignored except by two Councilmembers. There were needs to 

be handled by Public Works that he’d identified. His concern was about sidewalks, curbs, 
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potholes, and work done incorrectly from his view. Some had been addressed by Public Works 

Director Tony Ndah since he’d reached out to the City Council.  

 

Rob Means, 1421 Yellowstone resident, referred to rent control and a flawed Stanford University 

study about rent control causing increase in rents. That study was not peer reviewed.  

 

 Tess Santos, a 39 year resident and Arts Commissioner, spoke about Dagupan City, Philippines  

association, asking to continue the Sister City relationship with that City in the P.I. Students were 

sponsored for most of the last 25 years. She urged renewal of the Memorandum of Understanding 

with Dagupan.  

 

 Mayor Tran said he would direct that request to staff, looking to Mr. McHarris.  

 

 Allysson McDonald, a 29 year resident, spoke of arguments made against tenant protection, 

referring to comments about rent control causing rent increases, and that landlords would no 

longer want to be landlords if rent control was implemented.  

 

 Yolie Garcia, a 47 year resident, thought the budget would include funds for emergency needs of 

residents. She’d like that included in the new budget to be discussed, not at the mid-year. 

 

 Mayor Tran looked toward staff, and the City Attorney said staff may refer to some programs 

within the budget that City Council might consider.  

 

 Sandy Perry, a San Jose resident, was concerned about the Housing Subcommittee, noting some 

people showed up this date to attend a meeting but apparently it did not happen. There needed to 

be a functional Subcommittee. He urged Council to set up an emergency fund in the new budget. 

 

 Mayor Tran and Councilmember Nuñez responded to the last few speakers, and apologized about 

no Subcommittee meeting on this date.  

 

 Voltaire Montemayor, resident, mentioned he’s just had cataract surgey on both eyes. Milpitas 

would shine, with a lot still to do. Improve traffic and there are 32 or 34 parks in Milpitas. 

 

ANNOUNCEMENTS Interim City Manager McHarris introduced new Finance Director Walter Rossmann, who started 

with the City the previous day.  Mr. Rossman had worked for five cities before joining the City of 

Milpitas and he thanked the city for his chance to join Milpitas.  

 

 Mr. McHarris noted that the regular June 18 City Council meeting agenda would be lengthy – and 

a busy one.  Later on, he said the Council might need to discuss the opportunity for a Special 

Meeting if needed to complete all business before the scheduled Council recess in July. 

 

 Councilmember Phan welcomed Mr. Rossmann and thanked Jane Corpus for stepping in as 

Interim Finance Director prior to the new Finance Director’s arrival. 

 

ANNOUNCEMENT OF  City Attorney Diaz asked Councilmembers if they had any personal conflicts of interest or  

CONFLICT OF INTEREST  reportable campaign contributions. By roll call, none were reported. 

AND CAMPAIGN  

CONTRIBUTIONS Councilmember Montano had received a donation from McCarthy Ranch during the last campaign 

(agenda item no. 13 regarding electronic billboard).  Mayor Tran asked the City Clerk to check if 

he had received anything similar in his last campaign for election. Later in the meeting, Mary 

Lavelle reported he did receive at least four contributions from McCarthys in the last campaign. 

 

APPROVAL OF AGENDA Motion:  to approve the meeting agenda, as submitted 

 

    Motion/Second:                                   Councilmember Nuñez/Vice Mayor Dominguez  

 

    Motion carried by a vote of:   AYES:  5 

          NOES:  0 
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CONSENT CALENDAR Motion:  to approve the consent calendar including agenda items no. 1, 2, 6, 7, 9 and 10   

 

 Councilmember Phan requested to add item no. 13 to consent and to defer No. 14 until after the 

recess. However,  Mayor Tran wanted to discuss both, so he disagreed.  

 

 Councilmember Montano asked to remove item no. C3 (street resurfacing), C4 (enterprise fleet), 

C5 (Historical Grant) and C8 (write-offs) from consent.  

 

 Councilmember Nuñez asked if agenda item no. C6 (Delegation of Authority to City Manager) 

was something discussed previously, and Mr. McHarris replied that this meeting’s action was only 

intended for the recess period during July. 

 

 Councilmember Phan asked for item no. 13 to be heard first for discussion.  

 

 Motion/Second:                                    Councilmember Nuñez/Councilmember Phan 

 

 Motion carried by a vote of:                                            AYES:  5 

                                                                                            NOES:  0 

 

    Mayor Tran said items would be heard with No. 11 and No. 13 first, and then in order.  

 

C1. Council Calendars Accepted City Council calendar for June 2019. 

  

C2. Meeting Minutes Approved City Council meeting minutes of May 15, 21 and 28, 2019. 

   

3. Adopt Resolution This item was removed from consent. Councilmember Montano asked which streets would the 

following action cover. Transportation Engineer Steve Chan replied streets resurfacing would 

occur on Park Blvd., Jacklin and a small segment of Hillview.   

 

Ms. Montano noticed some neighborhoods needed to be resurfaced and asked when the City 

would focus on select neighborhoods, e.g. Summerwind.  Mr. Chan replied regarding the 

pavement management program in the City, as prescribed per the Metropolitan Transportation 

Commission. 

 

Motion: to approve project Plans & Specifications and approve a budget appropriation - adopt 

Resolution No. 8877 awarding a construction contract; authorize the City Manager to execute the 

contract with the lowest responsible bidder submitting a responsive bid, DeSilva Gates 

Construction, Inc., in the amount of $3,691,691 for the Street Resurfacing Project 2019, Projects 

No. 4291 and No. 4296; and authorize the Engineering Director/City Engineer to negotiate and 

execute contract change orders in an aggregate amount not to exceed $554,000 for the project 

 

Motion/Second:                                    Councilmember Montano/Councilmember Phan  

 

Motion carried by a vote of:                                            AYES:  5 

                                                                                         NOES:  0 

  

4. Adopt Resolution This item was removed from consent.  Councilmember Montano asked about the City’s vehicle 

fleet with Enterprise and wanted to know if those were going to be used rental cars. Public 

Works Director Tony Ndah replied these would be brand new vehicles, after studying what many 

cities across California were doing, via a cooperative purchase to lease vehicles. All vehicles 

would be energy efficient, in varying format. 

 

Motion: to adopt Resolution No. 8878 approving a Master Equity Lease Agreement with 

Enterprise Fleet Management through a Cooperative Procurement contract with Sourcewell 

(formerly NJPA), for an annual amount of $168,000 and a total not to exceed amount of 

$840,000 for a five-year period, subject to appropriation of funds 

 

Motion/Second:                                    Councilmember Montano/Vice Mayor Dominguez 
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Motion carried by a vote of:                                            AYES:  5 

                                                                                         NOES:  0  

  

5. Adopt Resolution This item was removed from consent.  Councilmember Montano asked about the list of events 

that the grant would support. She asked about other groups being recognized.  Recreation 

Director Renee Lorentzen responded those were part of a flag celebration series already planned.  

 

Motion:  to adopt Resolution No. 8879 approving City applications for a County of Santa Clara 

Historic Grant for projects including Lunar New Year, LGBTQ Pride, Cultural Flag Raising 

Series, and Carlo Park; delegating authority to the City Manager to sign and submit the grant 

applications to the County of Santa Clara, to sign the grant agreements and administer the project 

on behalf of the City of Milpitas 

 

Motion/Second:                                    Councilmember Montano/Councilmember Phan  

 

Motion carried by a vote of:                                            AYES:  5 

                                                                                         NOES:  0 

  

C6. Delegation of Authority Approved delegation of authority to the City Manager (or designee) to approve project related 

documents and urgent administrative items during the City Council recess scheduled from June 

19 – August 5, 2019. 

  

C7. Approve Councilmember 

Travel 

Item was removed from the agenda and not considered.  

  

8. Approve FY 2018-19 

Write-off Amounts 

This item was removed from consent.  Councilmember Montano asked Assistant Finance 

Director Jane Corpus what property paid rent to the City and reply was a Main St. auto body 

shop. No rent was received, the business left the City, and therefore the amount was necessary to 

write off. 

 

Councilmember Nuñez commented that could be a site where to place Accessory Dwelling Units 

or other rental property on such a site.  The City Attorney noted that could be for a future 

Council discussion.  

 

Motion:  to approve accounts receivable write-off for utilities and miscellaneous amounts for the  

Fiscal Year ending June 30, 2019 

 

Motion/Second:                                    Councilmember Montano/Councilmember Phan  

 

Motion carried by a vote of:                                            AYES:  5 

                                                                                         NOES:  0  

  

C9.  Agreement – Design for 

Fire Station No. 2 

Approved and authorized the City Manager to execute a Professional Services Agreement with 

Swinerton Builders in the amount of $219,983 for construction management services for 

replacement of Fire Station No. 2, Project No. 3447.  

  

C10. Agreement – AAA 

Backflow Prevention 

Approved the five year Professional Services Agreement with Jordan C. Lee doing business as 

AAA Backflow Prevention Devices for Backflow Prevention Device Testing and Reporting, for 

the annual amount of $24,655 and a total not to exceed $123,275, subject to appropriation of 

funds. 

  

PUBLIC HEARINGS  

  

11.  Community Development 

Block Grant funding  

Planner Avery Stark and Housing Authority Administrator Robert Musallam gave a background 

report, describing the full amount of funding - $608,734 – to be allocated by the federal 

Department of Housing and Urban Development in Community Development Block Grant 

(CDBG) funds to the City of Milpitas in the coming Fiscal Year.  Funds were to be allocated in 

three specific categories: public services, capital expenditures and program administration. 

Recommendations brought to City Council at this meeting were based on the public hearing held 
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at the Community Advisory Commission (CAC) meeting on March 28, and revised at the CAC 

meeting on May 1, 2019. Staff also sought Council approval of the Draft Annual Action Plan for 

these funds in Milpitas.  

 

A representative of the organization Rebuilding Together came to the podium to answer 

questions by Councilmember Nuñez. He asked about having funds available to more agencies 

than just one for rehabbing affordable apartments in Milpitas, among other urgent needs. 

 

Councilmember Nuñez made lengthy remarks about his goal to provide the funds to those most 

in need immediately for housing, rent and rehabilitation, as noted by speakers at the Public 

Forum during recent Council meetings. He urged funding support of child care and other uses.  

 

Mayor Tran advocated for Next Door Solutions for domestic violence services in Milpitas. He 

wished to advocate for SALA also. He supported Silicon Valley Living Center and the SV 

Health Trust, YWCA and Terrace Gardens.  On Life Moves homeless services for men, he 

wanted to divert those proposed funds for homeless services for women.  

 

Councilmember Phan said the last time on CDBG, direction was given to staff about Council 

giving input well ahead of time, before the budget cycle, so that was needed in future. Time 

restraints he understood about the federal requirement.  He asked if the City could get around 

that by allocating funds into the Housing Authority for rental assistance and rehabilitation.  

 

City Attorney Chris Diaz had not looked recently at CDBG regulations. There were strict 

timelines about doling out that money. He could research it and would need to come back.  Mr. 

Phan wanted more flexibility and was trying to meet City’s needs. He asked about energy 

efficient upgrades to housing.  

 

Vice Mayor Dominguez knew about the strict regulations, from the other side. The City could 

not re-open the application period and meet all deadlines. Staff and Council shall work with the 

non-profit organizations (recipient groups). Many have more than one program.  They needed to 

align with Milpitas needs. Her focus would be on helping domestic violence and housing needs. 

Maybe do a co-partnership with any non-profit group.  She recommended a subcommittee to 

meet in July, find out how many units of service would be provided with each grant, if awarded.  

 

Councilmember Montano also knew that dealing with the federal government, there were a lot of 

constraints. If the City did not use money by the proper date, then it was lost.  Work with non-

profits, she urged, and she wanted to see new applicants next time for the Council priorities, 

including those for housing related service.  Domestic violence incidents occur in Milpitas, so 

services were needed. She wanted to see an audit on Terrace Gardens and did not know if they 

were serving those they were supposed to. More outreach and diversity was needed for CDBG. 

 

Councilmember Nuñez replied that annual audits were done for Terrace Gardens. The City 

Manager could provide to City Council. Easiest: pass this through this year and wait til next 

year. He did not want to wait and wanted funds to go to those truly needy, getting pushed out of 

housing.  

 

Mayor Tran did not see the money in CDBG to fund what Mr. Nuñez had referred to, and could 

discuss those needs at the budget hearing next week. He wanted to go forward as recommended 

by the Community Advisory Commission.  

 

Building Director Sharon Goei referred to services previously provided at Sunnyhills Church, 

that were soon to be in-need when the group gets moved out from their church’s location.  That  

could be discussed at the budget hearing.  Staff was seeking direction on priorities for CDBG 

funds and annual action plan.  Applicants were present at the meeting, including Life Moves, 

which provided assistance to keep people in their homes.  

 

Mr. Robert Musallam described the draft one year Action Plan for FY 2019-20 to be approved 

after a 30 day comment period.  June 12, 2019 was the due date for the final Annual Action Plan, 

following input at this meeting.  
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Mayor Tran opened the public hearing.  

 

Beth Williams of Next Door Solutions, which aided victims of domestic violence since 1971, 

thanked the City for its ongoing support.  She described what her group did for those in need, 

including helping 63 residents in Milpitas. 

 

Teresa Johnson, from the Health Trust, spoke about hunger in Milpitas and gave a handout for 

the Council. Funds were spent on extremely low income people in Milpitas, providing them with 

healthy food.  

 

Wanda Hale of the Long Term Care Ombudsman program, advocated for the most vulnerable 

population. Theirs was an unduplicated service in the county, with access to nursing homes and 

assisted living facilities. The program dealt with elder abuse investigation and service was free.  

 

Joann Price, Vice President of Life Moves, spoke on the number of homeless in the county. Her 

agenda provided services and direct financial aid to those who cannot stay in homes.  They had 

helped over 160 residents in Milpitas.  

 

Mayor Tran did not support the program unless services were solely for women and children. 

 

Councilmember Montano felt the City needed to support Life Moves. 

 

Councilmember Nuñez asked what services directly helped Milpitas. More discussion on Life 

Moves’ services, its evaluation and reporting, and staff interaction with the non-profit group’s 

staff was explained.  

 

Laura Holden, Child Advocates of Silicon Valley, helped foster children in Santa Clara County.  

Court appointed advocates (“CASA”) were assigned to work one on one with foster children to 

get their needs met. 50% of children have had four or more adverse actions, she said.  

 

Georgia Bacil, of Senior Adults Legal Assistance, was helping seniors with legal services, 

provided at the Barbara Lee Senior Center. A minimum of 30 seniors were helped. If not funded 

with CDBG money, SALA would cut that figure by 50%. She thanked Council for its ongoing 

past support. 

 

Angelica of YWCA of Silicon Valley thanked the City Council for past support.  Essential 

domestic violence services would be provided to Milpitas residents by her group. 

 

Voltaire Montemayor, resident, said he was for all sides.   

 

Tom Valore, resident and member of Terrace Gardens Board of Directors, noted that the board 

had a member of the City Council on it. Funds granted were spent appropriately. It was a private 

corporation (not part of City) and was self-funded.  He noted it would not be appropriate for the 

City to audit that entity, and an audit had been done last year.  

 

Allysson McDonald, Milpitas resident, asked about $111,000 for staffing to administer these 

programs. She thought that sounded liked too much and did not believe there was one full time 

employee doing this work.  

 

Mayor Tran asked about Project Sentinel.  An attorney from that organization explained that 

tenant-landlord counseling would occur in Milpitas with the CDBG funding, out of the Fremont 

office.  

 

The Mayor asked further questions about program administration and use of that category of 

funds. Building & Housing Director Sharon Goei explained the funds used for city staff to 

administer the CDBG program, through her department (previously, in Planning).  

 

(1) Motion:  to close the public hearing, following 11 speakers  
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Motion/Second:                                    Councilmember Nuñez/Vice Mayor Dominguez 

 

Motion carried by a vote of:                                           AYES: 5 

                                                                                        NOES: 0 

 

Mayor Tran supported all of the organizations on the list, except Life Moves since the funds 

were not going to women and children (it was for men) in shelters. 

 

Councilmember Nuñez also did not support Life Moves. He asked about Project Sentinel and the 

additional dollars allocated for this group.  Ms. Goei explained there was more in the City budget 

(next item on the agenda), with $40,000 more to expand services from the Housing Authority. 

Mr. Nuñez felt that was not allowed to be funded that way, while the City Attorney believed the 

Housing Authority could do so. 

 

Councilmember Nuñez felt the City needed all these non-profits and the services they provided  

in Milpitas. The City needed to help renters being displaced and pushed out of homes, along with 

renter protection programs.  

 

Vice Mayor Dominguez suggest starting a Council Subcommittee to meet in July and work with 

staff, vet through some of the applicants. She had questions for Rebuilding Together Silicon 

Valley, since the funding recommended was a lot. The Vice Mayor wanted to fund Next Door 

Solutions, SV Independent Living, the Health Trust but not that program due to numbers served, 

SALA, Terrace Gardens, and Project Sentinel. 

 

Councilmember Montano felt there were much programs overlapping with housing programs, 

such as YWCA – gives shelter, Next Door Solutions, Child Advocates, SALA, Catholic 

Charities for seniors. She agreed on the Health Trust, it could be enhanced to do more than 

Meals on Wheels. On the Council Housing Subcommittee, they could look into this issue. 

 

Mayor Tran reminded City Council that by June 12, the city needed to submit its Annual Action 

Plan to HUD.  Priorities for funding needed to be set. 

   

Councilmember Phan said his priority was housing, with everything else secondary.  Whatever 

approach or the case, he wanted funding set aside for rental assistance. Maybe that could be 

through a non-profit. 

 

Councilmember Nuñez provided further extended comments, and was not in favor of the way it 

was always done in Milpitas. Now, at this time this year, it was time to do it differently.  

  

Mayor Tran asked if any organizations in the audience provided direct funding to people for 

rental assistance, and two raised hands. 

 

The Mayor next asked if Life Moves would move its funds to women’s’ shelter including 

children. Otherwise, he would not support that one.  

 

Vice Mayor Dominguez wanted to be clear on timelines. She asked about having a subcommittee 

to vet the applications by next Monday and to reallocate funding to match Council priorities. 

 

Councilmember Montano asked staff about a new president of Silicon Valley non-profits and if 

there had been any outreach. Staff replied not yet.  She asked Vice Mayor Dominguez if Council 

would be contacting people outside the list of recommended non-profits. Ms. Dominguez 

indicated the goal would be to work with the list already provided. 

 

Mayor Tran asked Mr. Nuñez about the March 28 CAC meeting and discussion. Mr. Nuñez said 

that Commissioners worked as they’d always done so in the past. He suggested inviting the 

Chair of the Commission to the City Council, earlier in the process and allow Commissioners to 

hear what the priority of Council was.  
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Vice Mayor Dominguez wanted to make a motion to create a subcommittee of two members to 

meet and re-allocate CDBG funding, working with staff, place those into a different priority list, 

in order to submit documents to HUD by the June 12 deadline.  She suggested the Mayor to 

appoint the members (she volunteered) and to schedule a meeting on Monday.  

 

Mayor Tran wanted to understand how the subcommittee would prioritize needs based on the 

entire Council. The Vice Mayor responded that all heard comments at the dais at this meeting.  

Councilmember Nuñez said he would second that motion. 

 

Mayor Tran questioned if this proposal was legal. 

 

City Attorney Diaz responded that the full Council would be putting its trust into two City  

Councilmembers.  The group could call out what the priorities should be to the Subcommittee.  

He mentioned that housing, rental assistance and domestic violence were noted by the majority 

of Councilmembers.  

 

Mayor Tran asked if each Councilmember would state out loud a priority. 

 

Councilmember Phan noted a prior non-profit Council Subcommittee.  He and Mr. Nuñez were 

on that. He would be fine if Vice Mayor Dominguez would serve along with Mr. Nuñez on a 

new subcommittee with a fairly defined scope. He wanted to add to a motion to have the same 

scope of the former Non-profits Subcommittee.   

 

The City Attorney said a new Subcommittee would be ad hoc.  City Council would also need to 

re-open the public hearing and continue it to June 11 to add to a motion.  

 

Mayor Tran nominated Vice Mayor Dominguez and Councilmember Montano nominated 

Councilmember Nuñez to go on the new subcommittee, since he knew a lot of people in the non-

profit world and was on the Housing Subcommittee.  

 

Motion: to form a new Council Subcommittee on Community Development Block Grant 

(CDBG) funding to meet very soon, consisting of Vice Mayor Dominguez and Councilmember 

Nuñez, with a fairly defined scope to review the allocation of CDBG funding recommendations, 

with an emphasis on housing, rental assistance and domestic violence needs, and to return at the 

next meeting with revised recommendations for grant funding in FY 2019-20 

 

Motion/Second:                                           Councilmember Phan/Councilmember Montano 

 

Motion carried by a vote of:                                                   AYES: 5 

                                                                                                NOES: 0  

 

Motion:  to re-open the public hearing on CDBG funding and continue it to a special City 

Council meeting on Tuesday, June 11, 2019 

 

Motion/Second:                                           Vice Mayor Dominguez/Councilmember Nuñez 

 

Motion carried by a vote of:                                                   AYES: 5 

                                                                                                NOES: 0  

  

12.  Consider Action on FY 

2019-20 Budget and CIP 

Motion:  to open the public hearing and continue it to Tuesday, June 11, 2019 at 6:00 PM at a 

Special City Council meeting  

 

Motion/Second:                                           Councilmember Nuñez/Councilmember Phan 

 

Motion carried by a vote of:                                                   AYES: 5 

                                                                                                NOES: 0  

 

No action on the new FY 2019-20 City Budget and Capital Improvements Program were taken at 

this meeting.  
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COMMUNITY 

DEVELOPMENT 

 

  

13. Electronic Billboard Economic Development Director Alex Andrade provided a background report to Council on how 

the Request for Proposal and recommended agreement for a new digital billboard next to 

Interstate 880 was before the Council for approval. 

 

Bruce Qualls, a representative from Clear Channel Outdoors, spoke to the Council.  

 

Mayor Tran looked forward to a high quality visual billboard in Milpitas.  

 

Councilmember Phan thanked staff work of the evaluation committee and having a competitive 

process. Welcome to Clear Channel, he stated.  

 

Councilmember Montano asked why this was the best deal and what was the financial terms. 

Purchasing Agent Chris Schroeder responded to her that the specifics of the details of the deal 

were not allowed to be discussed or disclosed.  

 

Councilmember Nuñez originally asked how many signs the City could end up with and where 

would those be located. He wanted to know about sites or the last one. He referred to three 

existing sign and spoke of comments he’d heard, of a complaint of two existing signs. His 

opinion was the lighted sign by Piercey Toyota was a really good one. Mr. Andrade responded. 

 

Councilmember Phan had great faith in the vendor to get something that looks better than what 

Mr. Nuñez described.  

 

Councilmember Montano asked about where the funding would go, revenue from the signs to the 

City. Maybe the money could go into affordable housing, she suggested.  

 

Public comment:  Resident Voltaire Montemayor said all good, thank you.  

  

Campaign contributions from McCarthy were reported by Councilmember Montano and City 

Attorney Diaz commented some were located, on campaign reports, made to Mayor Tran also. 

Mr. Diaz explained that these did not prevent voting on this matter by the elected officials.  

These were made only as disclosures.  

 

Motion: 

1. To approve Clear Channel Outdoor as the most qualified vendor for a digital billboard 

project located at the northern terminus of Barber Court; 

2. To authorize the City Manager to negotiate a Lease Agreement with Clear Channel Outdoor 

for design, construction and management services of a digital billboard on Barber Court, 

subject to City Council approval. 

 

Motion/Second:                                    Vice Mayor Dominguez/Councilmember Phan  

 

Motion carried by a vote of:                                           AYES:  3 

                                                                                        NOES:  0 

                                                                                  ABSTAIN: 2 (Montano, Tran) 

  

LEADERSHIP  

  

14. Update on Rules 

Subcommittee 

Vice Mayor Dominguez provided an oral report on what the City Council Rules Subcommittee 

had discussed over two meetings, to date.  She described next steps regarding the process for 

adding Council items to a City Council agenda, among other topics, and asked for Council input.  

 

Mayor Tran commented on the success of the Rules Subcommittee that he served on with the 

Vice Mayor.  He looked forward to implementing the ideas mentioned.  
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Councilmember Montano said the process overall was great. She asked if ideas from Council 

would go to the City Attorney to be vetted.  She felt a “pilot” program should be 9 months, not 6 

as proposed. She asked if the Council would still apply the “4 hours of staff time” or more, 

requiring a request for that to go on an agenda.  The City Attorney described the proposal to have 

Councilmembers complete a form, get another Councilmember to sign on the request, submit it 

to City Manager, and then bring the request to Rules Subcommittee for review (but not approve 

or deny it). 

 

Mayor Tran replied, on the request for four hours of staff time, that a topic could never be 

brought forward alone, since a member would have to link up with one other Councilmember.  It 

then would go to Rules, including a review by City Attorney, and finally would go onto the 

Council agenda.  

 

Councilmember Phan thought that on the request form, could there be a question asked, How 

many hours of staff time would it take?  This was regarding the scope of the topic being asked 

about.  Management team should provide some input, considering staff’s workload.   

 

Mr. Phan said whatever a Councilmember requested, it would still go onto a Council agenda. So 

the Subcommittee would not block it. 

 

Councilmember Nuñez noted he was present at the Subcommittee meeting, in the audience.  On 

the current agenda, wording is that Council can ask the City Manager to put an item on an 

agenda, so that would need to change. He asked about the City Manager and that person’s role. 

A process in writing should include staff (including the City Manager) items, and that those 

would be vetted at the Rules Subcommittee. 

 

Mr. Nuñez asked for an explanation of why a Milpitas Municipal Code change was 

recommended and how that was different than a suggestion or policy. 

 

Councilmember Montano asked if the committee would look at how many items go on an 

agenda. Maybe City Council might consider to curtail it a bit, so agendas could be completed.  

 

City Attorney Diaz responded that staff heard all of the direction for the subcommittee, based on 

discussion at this meeting, to review at its next meeting on Friday, June 7. No vote was taken. 

  

NEXT AGENDA  

  

15.  Preview next agenda This item was added to the consent calendar. Received a preview list of items for June 18, 2019 

City Council meeting agenda. 

  

ADJOURNMENT Mayor Tran adjourned the meeting at 12:09 AM on Wednesday, June 5, 2019.   

 

 

Meeting minutes respectfully drafted and submitted by  

Mary Lavelle, City Clerk 

22



 
 

 

June 18, 2019 Milpitas City Council Agenda Page 23 
 

Item Attachment Documents: 

 

C4. Adopt Two Resolutions Approving Memorandums of Understanding between the City of 
Milpitas and United Public Employees of California Mid-Management and Confidential Unit 
(MidCon) and the Milpitas Professional and Technical Group (ProTech); and Adopt a Resolution 
updating the Unrepresented Miscellaneous, Police and Fire Management Salary and Benefit 
Matrix (Staff Contact: Liz Brown, 408-586-3086) 

Recommendation:  City Council shall adopt three Resolutions: 

Adopt a Resolution approving a new Memorandum of Understanding between the City of Milpitas 
and United Public Employees of California Mid-Management and Confidential Unit (MidCon) 
covering the period of July 1, 2019 through June 30, 2023. 

Adopt a Resolution approving a new Memorandum of Understanding between the City of Milpitas 
Professional and Technical Group (ProTech) covering the period of July 1, 2019 through June 30, 
2023.  

Adopt a Resolution updating the Unrepresented Miscellaneous, Police and Fire Management 
Salary and Benefit Matrix covering the period of July 1, 2019 through June 30, 2023. 
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CITY OF MILPITAS 
AGENDA REPORT 

(AR) 
 
 
 

Item Title: Adopt Two Resolutions Approving Memorandums of Understanding between the 
City of Milpitas and United Public Employees of California Mid-Management and 
Confidential Unit (MidCon) and the Milpitas Professional and Technical Group 
(ProTech); and Adopt a Resolution updating the Unrepresented Miscellaneous, 
Police and Fire Management Salary and Benefit Matrix 

Category: Consent Calendar-Leadership and Support Services 

Meeting Date: 6/18/2019 

Staff Contact: Liz Brown, Human Resources Director 408-583-3086 

Recommendation: Adopt Three Resolutions: 
1. Adopt a Resolution approving a new Memorandum of Understanding between the 

City of Milpitas and United Public Employees of California Mid-Management and 
Confidential Unit (MidCon) covering the period of July 1, 2019 through June 30, 
2023. 

2. Adopt a Resolution approving a new Memorandum of Understanding between the 
City of Milpitas Professional and Technical Group (ProTech) covering the period of 
July 1, 2019 through June 30, 2023.  

3. Adopt a Resolution updating the Unrepresented Miscellaneous, Police and Fire 
Management Salary and Benefit Matrix covering the period of July 1, 2019 through 
June 30, 2023. 

 
Background:  
The current Memorandum of Understanding (MOU) between the City of Milpitas and the United Public 
Employees of California Mid-Management and Confidential Unit (MidCon) as well as the Memorandum of 
Understanding (MOU) between the City of Milpitas and the Milpitas Professional and Technical Group 
(ProTech), also an affiliate of LIUNA/UPEC, are set to expire on June 30, 2019. Thus, the City needs to enter 
into new MOUs with both groups. 
 
Unrepresented Miscellaneous Exempt Classifications are not part of a bargaining group but the wages and 
benefits for classifications in this group are outlined in a Resolution adopted by Council in June 5, 2018. Since 
several classifications in MidCon report to classifications in the Unrepresented Miscellaneous group, the wages 
and benefits of the Unrepresented Miscellaneous group also need adjustments in order to avoid compaction. 
 
On March 5, 2019, the City Council approved staff recommendations to tie the wage increases of the 
Unrepresented Exempt and Police Classifications to the Milpitas Police Officers Association and to tie the 
wage increases of Unrepresented Exempt Fire Classifications to the International Association of Firefighters. 
Since these wage increases do not align with the wage increases for the Unrepresented Miscellaneous group, 
staff is bringing forward updated recommendations for Council consideration. 
 
Analysis: 
 
MidCon and ProTech MOUs 
City representatives and representatives from MidCon have met and conferred in good faith to negotiate a new 
Memorandum of Understanding.  The City and MidCon began negotiations on March 27, 2019 and have met 
six times.  A Tentative Agreement has been reached with a new successor Memorandum of Understanding 
(See Exhibit A) with an effective date of July 1, 2019 and will remain in effect through June 30, 2023. The 24



 
 
MidCon Bargaining Group voted in favor of the Tentative Memorandum of Understanding on June 5, 2019.  
The major point of the agreement is a four year contract with a wage adjustment of 5% effective July 7, 2019; 
4% wage adjustment effective July 5, 2020, a 3% wage adjustment effective July 4, 2021 and a 3% wage 
adjustment effective July 3, 2022.   
 
City representatives and representatives from ProTech also met and conferred in good faith to negotiate a new 
contract.  The City and ProTech began negotiations on March 27, 2019 and have met five times.  A Tentative 
Agreement has been reached with a new successor Memorandum of Understanding (See Exhibit B) with an 
effective date of July 1, 2019 and will remain in effect through June 30, 2023.  The ProTech Bargaining Group 
voted in favor of the Tentative Memorandum of Understanding on June 10, 2019.  The major point of the 
agreement is a four year contract with a wage adjustment of 5% effective July 7, 2019; 4% wage adjustment 
effective July 5, 2020, a 3% wage adjustment effective July 4, 2021 and a 3% wage adjustment effective July 
3, 2022.  
 
The Memorandums of Understanding are included in the City Council’s agenda packet as Exhibit A to both 
Resolutions to approve the MOUs..  The draft MOU document was available for public review for the 10 day 
period required by the City of Milpitas Open Government Ordinance starting on Friday, June 7, 2019. 
 
Unrepresented Miscellaneous 
Due to the agreements made with the MidCon and ProTech bargaining units, salary compaction will occur to 
the Unrepresented Classifications because of the wage increases applied to the classifications that report to 
the Unrepresented Miscellaneous Management Classifications.  On June 5, 2018 the City Council approved a 
3% wage increase for the Unrepresented Management Employees effective the first full pay period of July 
2018, 2019 and 2020.  To address the salary compaction between the Represented MidCon and ProTech 
employees and the Unrepresented Miscellaneous Management Classifications and Represented Employees, it 
is requested that effective July 7, 2019, the Unrepresented Miscellaneous Exempt Classifications be tied to 
MidCon for wage adjustments in the same percentage amounts that MidCon is receiving for the same four 
years to avoid internal salary compaction.    
 
The wage adjustments that would take effect over four years would be as follows: 5% effective July 7, 2019; 
4% wage adjustment effective July 5, 2020, a 3% wage adjustment effective July 4, 2021 and a 3% wage 
adjustment effective July 3, 2022.  It is a best practice in the Public Sector to tie the most relevant 
classifications, in this case MidCon, with the Executive and Unrepresented Employees.  If the classifications 
are not tied, the Unrepresented Classifications will begin to experience compaction at a compounding rate.   
It is also requested that the Council consider amending the benefits for the Unrepresented Miscellaneous, 
Police and Fire Exempt classifications to remain competitive externally with other local jurisdictions.   
 
Unrepresented Police and Fire 
On March 19, 2019, the City Council approved staff’s recommendation to tie the wage increases of the 
Unrepresented Exempt Police Classifications to the Milpitas Police Officers Association (POA) and to tie the 
wage increases of Unrepresented Exempt Fire Classifications to the International Association of Firefighters 
(IAFF). This would result in a 4.5% increase for Unrepresented Police Classifications in January 2020 and a 
4% increase for Unrepresented Fire Classifications in July 2019. These increases would be less than what is 
being recommended as a wage increase for the Miscellaneous Unrepresented Classifications. Thus, to ensure 
internal equity, staff is now recommending tying the higher of the two percentage wage increases from either 
Unrepresented Miscellaneous Exempt Classifications or POA and IAFF to the Unrepresented Police and Fire 
Classification respectively including the effective dates to the Unrepresented Miscellaneous Exempt Wage 
Increase dates.   
 
With the recommended wage increase to Miscellaneous Unrepresented Classifications, the Police Exempt 
Classifications would receive a 5% wage adjustment effective July 7, 2019; a 4.5% wage adjustment effective 
July 5, 2020; a 5% wage adjustment effective July 4, 2021 and a 3% adjustment effective July 3, 2022.  Fire 
Exempt Classifications would receive a 5% wage adjustment effective July 7, 2019; a 4% wage adjustment 
effective July 5, 2020; a 4% wage adjustment effective July 4, 2021 and a 3% adjustment effective July 3, 
2022. 
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Unrepresented Classifications July 7, 2019 July 5, 2020 July 4, 2021 July 3, 2022 

Miscellaneous Unrepresented 5% 4% 3% 3% 

Police Unrepresented 5% 4.5% 5% 3% 

Fire Unrepresented 5% 4% 4% 3% 

 

 

Policy Alternative: 
 
Alternative 1: Not adopt the Resolutions in the Recommendation 
Pros: The City would not have to incur additional costs due to wage increases 
 
Cons: The City would not have current MOUs with two bargaining groups representing 137 number of City 
employees and would not have internal equity with unrepresented employees serving in leadership roles 
 
Reason not recommended: The City would not have successor Memorandum of Understandings for MidCon 
and ProTech by July 1, 2019 and would not have internal equity in wages for the Unrepresented Exempt 
Classifications. 
 
Fiscal Impact:   
There is sufficient funding in the Fiscal Year 2019-20 budget to cover the costs for the proposed wage 
increases for the next fiscal year. 
 
The proposed wage increase MidCon will be approximately $1,748,073 over four fiscal years.  
 
The proposed wage increase for ProTech will be approximately $2,274,848 over four fiscal years.  
 
The 3% wage increases for 2018, 2019 and 2020 for Unrepresented Miscellaneous Exempt Classification 
approved by City Council on June 5, 2018 and the wage increases for Unrepresented Police and Fire Exempt 
Classifications approved by City Council on March 19, 2019 have been incorporated into the proposed budget 
and five-year forecast. The costs outlined in this section are the incremental costs based on the proposed 
recommendations.  
 
The incremental wage increase from 3% to 5% for Unrepresented Miscellaneous Exempt Classifications 
effective July 7, 2019 will be approximately $117,000; the incremental wage increase effective July 5, 2020 
from 3% to 4% for Unrepresented Miscellaneous Exempt Classifications will be approximately $209,000 and 
the increase of 3% effective July 4, 2021 and 3% effective July 3, 2022 will be $310,000.   
 
The incremental wage increase from 4% to 5% for the Unrepresented Police Exempt Classifications effective 
July 7, 2019 will be approximately $88,000; the increase of 3% effective July 3, 2022 will be $116,000. The 
incremental wage increase from 4% to 5% for the Unrepresented Fire Exempt Classifications effective July 7, 
2019 will be $17,208; the increase of 3% effective July 3, 2022 will be $91,000.  
 
The incremental proposed wage increase for Unrepresented Miscellaneous Exempt, Unrepresented Fire 
Exempt and Unrepresented Police Exempt will be approximately $948,208 over four years. 
 
California Environmental Quality Act: 
The action being considered does not constitute a “project” within the meaning of the California Environmental 
Quality Act (“CEQA”) pursuant to CEQA Guidelines section 15378(b)(5) in that it is a government 
organizational or administrative activity that will not result in direct or indirect changes in the environment. 
 
Recommendation:  Adopt three City Council Resolutions: 
1. Adopt a Resolution approving a new Memorandum of Understanding between the City of Milpitas and 

United Public Employees of California Mid-Management and Confidential Unit (MidCon) covering the 
period of July 1, 2019 through June 30, 2023. 
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2. Adopt a Resolution approving a new Memorandum of Understanding between the City of Milpitas 

Professional and Technical Group (ProTech) covering the period of July 1, 2019 through June 30, 2023.  
3. Adopt a Resolution updating the Unrepresented Miscellaneous, Police and Fire Management Salary and 

Benefit Matrix covering the period of July 1, 2019 through June 30, 2023. 
 
 
Attachments: 
1. Resolution Approving Memorandum of Understanding between the City of Milpitas and United Public 

Employees of California Mid-Management and Confidential Unit (MidCon) July 1, 2019 through June 30, 
2023 with Exhibit A – Memorandum of Understanding. 

2. Resolution Approving Memorandum of Understanding between the City of Milpitas Professional and 
Technical Group (ProTech) July 1, 2019 through June 30, 2023 with Exhibit A – Memorandum of 
Understanding. 

3. Resolution Approving Updated Salary Table and Benefit Matrix for Unrepresented Miscellaneous, Police and 
Fire Management Salary for July 1, 2019 through June 30, 2023 with Exhibit A – Salary Table and Exhibit B 
– Benefit Matrix. 

 

27



   

RESOLUTION NO. ____ 

 

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF MILPITAS ADOPTING THE 

MEMORANDUM OF UNDERSTANDING WITH THE MILPITAS UNITED PUBLIC 

EMPLOYEES OF CALIFORNIA (UPEC LOCAL792, AFL-CIO), MID-MANAGEMENT AND 

CONFIDENTIAL UNIT FOR THE PERIOD OF JULY 1, 2019, THROUGH JUNE 30, 2023 
 

WHEREAS, the most recent Memorandum of Understanding (MOU) between the United Public 

Employees of California (UPEC Local 792, AFL-CIO), Mid-Management And Confidential Unit, and the 

City of Milpitas covered the period of January 1, 2016, through June 30, 2019; and 
 

WHEREAS; representatives of the UPEC Local 792, AFL-CIO, Mid-Management And 

Confidential Unit and the City of Milpitas met in good faith and negotiated a successor MOU; and 
 

WHEREAS, the new MOU between the UPEC Local 792, AFL-CIO, Mid-Management And 

Confidential Unit and the City of Milpitas shall be effective July 1, 2019, through June 30, 2023, a copy 
of which is attached as “Exhibit A.” 

 

 NOW, THEREFORE, the City Council of the City of Milpitas hereby finds, determines, and 

resolves as follows:  
 

1. The City Council has considered the full record before it, which may include but is not 

limited to such things as the staff report, testimony by staff and the public, and other 
materials and evidence submitted or provided to it.  Furthermore, the recitals set forth 

above are found to be true and correct and are incorporated herein by reference.  

 

2. The MOU between the Local 792, AFL-CIO, Mid-Management And Confidential Unit 
and the City of Milpitas, attached hereto as Exhibit A, is hereby approved and the City 

Representatives are hereby authorized to execute it. 

 
PASSED AND ADOPTED this ______ day of ___________, 2019, by the following vote: 

 

AYES: 

NOES: 

ABSENT: 

ABSTAIN: 

 

ATTEST:       APPROVED: 
 

 

_________________________________   ___________________________ 
Mary Lavelle, City Clerk     Rich Tran, Mayor  

 

 

APPROVED AS TO FORM: 
 

 

_________________________________ 
Christopher J. Diaz, City Attorney 
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EXHIBIT A 

 

MEMORANDUM OF UNDERSTANDING 
 

 

 

BETWEEN THE 

 

 

 

CITY OF MILPITAS 

 

 

 

AND 
 

 

 

UNITED PUBLIC EMPLOYEES OF CALIFORNIA 

(UPEC LOCAL 792, AFL-CIO) 
 

 

 

 

 

(MID-MANAGEMENT AND CONFIDENTIAL UNIT) 

 

 

 

 

 
 

 

July 1, 2019 – June 30, 2023  
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MEMORANDUM OF UNDERSTANDING BETWEEN THE CITY OF MILPITAS 

THE MID-MANAGEMENT AND CONFIDENTIAL UNIT,  

REPRESENTED BY UPEC LOCAL 792, AFL-CIO 
 

July 1, 2019 – June 30, 2023 

 

PREAMBLE 

 

The term of this Memorandum of Understanding (MOU) is from July 1, 2019 through June 30, 

2023. 

 

This MOU shall apply to represented permanent and probationary employees hereafter referred 

to as “employee(s)” unless otherwise specifically indicated, assigned to those classes listed in the 

salary schedule set forth in Appendix “A” attached hereto.  When classes are created which the 

City determines fall under the representation of the Union, this MOU shall also apply. 

 

Appendix “A” also indicates whether employees covered by this MOU are “hourly non-exempt” 

employees whom the City pays overtime or “exempt” employees whom the City does not pay 

overtime. 

 

 

SECTION 1.00 - EMPLOYEE RIGHTS 

 

Any employee in the City's competitive service may join, organize or maintain 

membership in a labor organization if the employee so desires. The City neither 

encourages nor discourages these activities, nor does membership or non-membership in 

any labor organization affect the employee's standing or right as a City employee. The 

right to join, organize, or maintain membership in a labor organization is also extended to 

any association of municipal employees not identified with any labor organization. The 

right to join a labor union or any association of municipal employees also includes the 

right not to join. Any employee desiring to join, remain a member, or become 

independent of any such organization or association must be free to exercise their right 

without undue influence, coercion, intimidation, or pressure of any kind from any person. 

 

1.01 City employees participating in organizational or other labor union activities or similar 

activities of any employee association are required to conduct such activities on their own 

time and not during regularly assigned working hours, with the following exceptions: 

 

1.01.1 A steward representing or assisting a fellow employee in the presentation of a 

grievance may utilize such time as is essential for the presentation of the 

grievance to management during working hours; however, solicitation of 

grievances shall be on the steward and employee's own time. 

 

1.01.2 Officials of any organization representing City employees may meet on City 

time with the City Manager or other City officials when such meeting times 

are approved by the City Manager or designee. 
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1.01.3 Representatives of the Union, having business (other than recruiting of 

members) with the officers or individual members of the Union may meet and 

confer with such officers or members during the course of the working day for 

a reasonable period of time provided that permission is first obtained from the 

Department Head or the employee's immediate supervisor, and further 

provided that the conduct of such business will in no way conflict with the 

performance of City business. 

 

1.02 Use of work place or premises for organizational activities other than the presentation of 

a grievance or the conduct of business as provided for above, is permitted only after 

working hours, with the advance notice to the Human Resources Director or City 

Manager and shall in no way interfere with the performance of official duties of on-duty 

personnel.  Official bulletin boards may be used only for notice of meetings of any 

employee organizations and for no other organizational purpose.  The City shall, 

however, provide space upon request at any City facility for a union or employee 

association furnished, installed and maintained bulletin board for posting of notices and 

bulletins and a magazine rack for the distribution of union or association literature. 

 

 

1.03 In accordance with A.B. 119 (2017), every one (1) month, the City shall remit all 

sums deducted to the Union. The City will share with Mid Con the following 

information related to newly hired employees: the name, job title, work location, 

work, home, and personal cellular telephone numbers, personal email addresses on 

file with the City, and home address of all employees within 30 days of the new hire 

and will provide an accumulated total annual amount deducted per employee.   

1.04 The City will notify the Labor Relations Representative of new hire orientations, so    

that the Union Representative may attend the orientation. 

 

 

SECTION 2.00 - CITY RIGHTS 

 

2.01 Unless specifically in conflict with this MOU or any formal legislative action by the City 

Council (i.e. resolution or ordinance), all management rights shall remain vested 

exclusively with the City. City management rights include, but are not limited to, the 

following rights, which the City may exercise in its discretion: 

 

2.02.1 To determine the mission of all constituent departments, commissions, and 

boards;  

 

2.02.2 To set standards of service; 

 

2.02.3 To determine the appropriate levels of City services, except where defined in 

the MOU; 

 

2.02.4 To take disciplinary action for just and sufficient cause(s); 

 

2.02.5 To determine the procedures and standards of selection for employment; 
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2.02.6 To organize and reorganize its departments and affairs, and to otherwise 

exercise complete control and discretion over its organization; 

 

2.02.7 To employ any appropriate means or method to maintain the efficiency of 

governmental operations and administration; 

 

2.02.8 To determine the methods, means, and personnel by which government 

operations are to be conducted; 

 

2.02.9 To determine the procedure and standards for selection for employment and 

determine the content of job classifications; 

 

2.02.10 To determine when an emergency exists and to take all necessary action to 

carry out its mission in emergencies, including recalling and deploying off-

duty personnel and requiring that employees work overtime; 

 

2.02.11 To exercise complete control and discretion over its organization and 

technology; 

 

2.02.12 Except in case of emergency the City shall give written notice in advance of 

any contract with third parties which shall result in the lay-off, demotion, or 

transfer of any employee represented by the union and shall meet and confer 

with the union regarding the same upon reasonable written notice; 

 

2.02.13 To direct employees, make assignments, and require overtime work; 

 

2.02.14 To transfer or reassign employees, as outlined in the MOU; 

 

2.02.15 To layoff employees by position for reasons such as elimination of positions 

through City Council resolution, lack of work, budgetary considerations 

(including without limitation lack of funds or revenue downturn), 

reorganization, and failed probation so long as the reason is legitimate. 

 

2.02.16 Any agreement between the City and the Union evidenced by a Memorandum 

of Understanding pursuant to Government Code Section 3500 et. seq. shall 

take precedence over any of the above enumerated employee and management 

rights; and that such a Memorandum of Understanding shall be honored in 

good faith during the life of this contract; 

 

2.02.17 Any violation of the policies and procedures created by this MOU may be 

subject to disciplinary action as defined by this MOU; and 

 

2.02.18 The parties acknowledge that the City shall have the right to amend its 

personnel rules and regulations, personnel ordinances and resolutions, and 

employer-employee relations resolution during the term of the Memorandum 

of Understanding.  Such rules and policies may be implemented following 

compliance with the Meyers-Milias-Brown Act. 
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SECTION 3.00 – DISCIPLINE 

 

3.01 Grounds for Discipline 

 

Discipline shall be imposed for good cause based upon, but not limited to, the following 

conduct: 

 

3.01.1 Fraud in securing appointment or falsification concerning records, fellow 

employees, or work performed; 

 

3.01.2 Failure to perform satisfactorily the duties and responsibilities of an 

employee's classification; 

 

3.01.3 Neglect of duty; 

 

3.01.4 Insubordination; 

 

3.01.5 Reporting for or performing duty under impairment as a result of alcohol 

and/or drug use; 

 

3.01.6 Dishonesty or misuse of, or misappropriation of City property and funds; 

 

3.01.7 Conviction of any crime relating to the function of an employee's 

classification; 

 

3.01.8 Unauthorized absence; 

 

3.01.9 Non-observance of employee’s work hours, including tardiness, and abuse of 

sick leave privileges; 

 

3.01.10 Discourteous or non-cooperative treatment of the public or other employees; 

 

3.01.11 Conduct, either during or outside of duty hours, which is of such a nature that 

it causes discredit to the employee's department or the City; 

 

3.01.12 Any discriminatory act or omission based on race, age, sex, religion, political 

opinion or affiliation, national origin, marital status, physical or mental 

disability, color, creed, ancestry, sexual orientation, or medical condition 

towards employees, applicants, independent contractors, City Council and 

Commission members, and/or citizens. 

 

3.01.13 Violation of any condition of employment set forth in the Municipal Code, 

Personnel Rules and Regulations, City or department policies or procedures, 

or Memoranda of Understanding approved by formal action of the Council; 

 

3.01.14 Violation of the City  department’s or this MOU’s outside employment work 

policy; 

 

3.01.15 Knowingly filing or pursuing a false charge; 
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3.01.16 Acceptance of a gift or gratuity for performing a City employment related 

favor or service; 

 

3.01.17 Threats of violence or acts of unjustified non-defensive violence towards 

fellow employees or members of the public in the workplace.   

 

3.02 Types of Disciplinary Actions 

 

3.02.1 Written Reprimand: A written memorandum outlines the violation(s) being 

addressed and the expected actions to be taken by the employee in response to 

the memorandum. The written reprimand contains an indication of subsequent 

disciplinary steps to be taken in the event that the employee fails to respond 

appropriately.  A copy of the written reprimand shall be placed in the 

employee's official personnel record. 

 

The Human Resources Director shall remove a letter of reprimand from a 

personnel file based upon a written request submitted by the employee 

provided there has been no additional disciplinary actions during the 

subsequent thirty-six (36) months.  

 

3.02.2 Suspension: In the event of more severe or repeated violations, the employee 

may be relieved of duty by the City for a specified period of time without pay.  

Such suspension shall not exceed thirty (30) calendar days.  

 

3.02.3 Reduction in Salary Range: In the event of more severe or repeated violations, 

the employee's salary may be reduced by the City within the range for the 

position held.  Such reduction in salary may be made on a permanent or 

temporary basis. 

 

3.02.4 Involuntary Demotion: In the event of more severe or repeated violations, the 

employee may be reduced in rank and pay by the City. Such demotion may be 

made on a permanent or temporary basis. 

 

3.02.5 Termination of Employment: In the event of more severe or repeated 

violations, the City may dismiss the employee from City service. 

 

3.03 Pre-Disciplinary Procedures 

 

In the case of a termination, demotion, suspension, reduction in salary, or involuntary 

disciplinary demotion, the following pre-disciplinary procedures shall apply: 

 

3.03.1 The City shall notify the employee in writing of the following: 

 

(a) The proposed disciplinary action; 

 

(b) The nature of the charges and/or violation of City ordinances, 

resolutions, written procedures, municipal code, or departmental 
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regulations and policies; 

 

(c) The reasons for the proposed action; 

 

(d) The materials upon which the action is based; 

 

(e) The opportunity of the employee to respond to the charge(s) in writing 

and/or in person before a designated City representative at a specified 

place and time; and 

 

(f) The right of the employee to have a representative present at any 

disciplinary meeting or hearing. 

 

3.03.2  Any employee who desires to respond orally may do so by appearing at the 

appointed place and time.  However, the employee is not entitled to an 

evidentiary hearing, and the sole purpose of the meeting shall be to hear the 

response of the employee to the charges. The employee shall be entitled to 

representation, but shall not be entitled to present witnesses, unless the City 

determines that the presentation of witnesses is necessary. 

 

3.03.3 In the event that the employee is unable to respond to the charges within the 

time permitted, and demonstrates the reasonableness of a continuance, the 

City may grant a continuance. 

 

3.03.4 As soon as practical after the employee has had an opportunity to present a 

response, the City shall notify the employee in writing of the nature and extent 

of the discipline, if any, and the time of commencement thereof. Said 

notification shall also advise the employee of any right of appeal. 

 

3.04 Appeal: An employee may appeal a termination, suspension, reduction in salary, or 

involuntary disciplinary demotion in the same manner as a grievant may appeal a 

grievance determination as set forth in Section 7.03.6. of this MOU.  

 

 

SECTION 4.00 - LAYOFF 

 

4.01  Any layoff shall be according to the procedures and seniority as defined in Municipal 

Code Section VI-102. 

 

4.01.1 The City Manager, after review with the Department Head and the Human 

Resources Director, may lay off an employee because of material change in 

duties, organization, or shortage of work or funds in the department or the 

City. 

 

4.01.2 The Human Resources Director shall notify the affected employee(s) in 

writing at least thirty (30) days in advance of the intended layoff and of their 

option to accept a voluntary demotion in lieu of layoff. 
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4.01.3 Employees laid-off or accepting demotions in lieu of layoff shall be placed on 

a Re-employment List in inverse order of displacement for an appropriate 

classification for three (3) years. 

 

 

SECTION 5.00 - RESIGNATION 

 

5.01 An employee wishing to resign in good standing shall file with the Department Head a 

written resignation at least two calendar weeks before the effective date of termination, 

stating the reasons for leaving.  The resignation shall be forwarded to the Human 

Resources Director.  Failure to comply with this requirement shall be entered in the 

service record of the employee and may be cause for denying future employment with the 

City. 

 

 

SECTION 6.00 - OTHER EMPLOYMENT 

 

6.01 Employees may engage in other employment or business activity that does not conflict 

with the employee's duties and which does not involve time demands that would reduce 

the employee's efficiency.  

 

6.02  An employee's outside employment, activity, or enterprise may be prohibited if it: 

 

6.02.1 Involves the use for private gain or advantage of City time, facilities, 

equipment and supplies; or the badge, uniform, prestige or influence of the 

City office or employment. 

 

6.02.2 Involves receipt or acceptance by the employee of any money or other 

consideration from anyone other than the City for the performance of an act 

which the employee, if not performing such act, would be required or 

expected to render in the regular course of hours of City employment or as a 

part of regular duties. 

 

6.02.3 Involves the performance of an act, which may later be subject directly or 

indirectly to the control, inspection, review, audit, or enforcement of any other 

employee of the City. 

 

6.02.4  Involves such time demands as would reduce the employee’s efficiency or 

safe operations of equipment, such as sleep deprivation or physical exhaustion 

prior to start of employee’s shift.  In no case shall the employee conduct non 

City business during City work hours.  

 

6.03 Employees must obtain approval from their Department Head and the Human Resources 

Director of other employment or business activities in writing prior to engaging in such 

activities.  Disapproval of other employment may be appealed to the City Manager whose 

decision shall be final 
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SECTION 7.00 – GRIEVANCE PROCEDURE 

 

7.01. Definitions  

 

7.01.1 For the purposes of this section, a “grievance” is any dispute, which involves 

the interpretation or application of this MOU, or appeal of certain formal 

disciplinary actions.  If any party initiates litigation including but not limited 

to administrative proceedings with a state or federal agency such as OSHA, 

EEOC, DFEH, PERB, etc. concerning a matter which is otherwise subject to 

the grievance process, the other party may (at their discretion) deem the 

litigating party as having elected judicial/administrative remedies and waived 

any rights under this grievance procedure.  Performance appraisal reviews are 

not grievable. 

 

7.01.2 A “grievant” is any employee adversely affected by an alleged violation of the 

specific provisions of the MOU, or the Union, on behalf of one or more 

employees in the Mid-Management and Confidential Unit adversely affected 

by an alleged violation of the specific provisions of the MOU. 

 

7.01.3 A “working day” is any day in which City Hall is open for business. 

 

7.01.4 “Employee organization” is the Mid-Management and Confidential Unit, 

represented by UPEC Local 792, AFL-CIO. 

 

7.02 General Provisions 

 

7.02.1 Every effort will be made by the parties to settle grievances at the lowest 

possible level. 

 

7.02.2 Until final disposition of a grievance, a grievant employee shall comply with 

the directions of the grievant’s immediate supervisor. 

 

7.02.3 No party to a grievance shall take any reprisals against the other party to the 

grievance because the party participated in an orderly manner in the grievance 

procedure.  

 

7.02.4 Failure of the grievant to adhere to the time deadlines shall mean that the 

grievance is withdrawn.  The grievant and the City may extend any time 

deadline by written mutual agreement.  Furthermore, if there is a mutual 

written agreement, the grievant may skip a step in the grievance process. The 

employee concerned shall be personally present at all stages of the grievance 

procedure unless that employee specifically waives the right in writing.  

 

7.02.5 Every effort will be made to schedule meetings for the processing of 

grievances at times which will not interfere with the regular working day of 

the participants.  If any grievance meeting or hearing must be scheduled 

during duty hours, any employee required by either party to participate as a 

witness or grievant in such meeting or hearing shall be released from regular 

duties without loss of pay for a reasonable amount of time.  Overtime is not 
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provided for off-duty time except for witnesses requested to testify by the 

City.  

 

7.02.6 Either the City or the grievant may be represented at any step of the procedure 

by an individual of the party’s choice.  

 

7.02.7 An employee may at any time present grievances to the City and have such 

grievances adjusted without the intervention of the Union, as long as the 

adjustment is reached prior to arbitration and is not inconsistent with the terms 

of this MOU or the Personnel Rules; provided that the City shall not agree to a 

resolution of a grievance until the employee organization has received a copy 

of the grievance and the proposed resolution and has been given the 

opportunity to file a response. 

 

7.02.8 The City and the Union may agree to consolidate grievances at any level.  

 

7.03 Procedure 

 

7.03.1 Grievances must be in writing, and initiated within twenty (20) working days 

following the occurrence, or knowledge of the events on which the grievance 

is based.  Failure to do so will result in the employee being barred from 

advancing the grievance.  A grievance, or a copy of the grievance, should be 

provided to the grievant’s supervisor, Department Head, and the Director of 

Human Resources.  

 

7.03.2 Element of a Grievance 

 

The written grievance shall include: 

 

(a) a description of the specific facts and grounds upon which the 

grievance is based including names, dates, and places necessary for a 

complete understanding of the grievance; 

(b) a specific explanation of how the grievant has been adversely affected; 

(c) listing of the provisions of the MOU, which are alleged to have been 

violated; 

(d) a listing of specific actions requested by the grievant of the City which 

will remedy the grievance, including a specific dollar amount, and the 

basis for the dollar amount, of any alleged damages at issue, provided 

the employee has access to relevant financial data; 

(e) a statement declaring self-representation or the selection of 

representation by the Union for said grievance;  

(f) the printed name and signature of the grievant;   

(g) the name, address and telephone number of the person(s) to whom 

notices may be sent regarding the grievance; and  

(h) date of grievance. 

 

Grievances that fail to include these elements may not be considered or 

appealed unless the City waives this section.   
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7.03.3 Informal Resolution 

 

It is the intent to deal with and settle grievances informally, at the nearest 

practical organizational level, and as promptly and fairly as possible.  An 

employee who has a grievance shall first try to settle it through discussions 

with the employee’s immediate supervisor. The immediate supervisor shall 

respond within thirty (30) working days which may be extended ten (10) 

working days with notice to the grievant and/or the parties may by mutual 

agreement extend the time which is necessary to resolve the grievance.  Any 

decisions rendered shall be consistent with the authority to do so. If the 

employee is not satisfied with the outcome of the informal resolution the 

employee may advance the grievance to Level I.   

 

7.03.4 Level I – Department Head 

 

If the employee is not in agreement with the informal decision rendered, 

he/she shall have the right to file a formal written appeal to the Department 

Head (with a copy to the Human Resources Director) within fifteen (15) 

working days after the date a decision has been rendered.  The appeal shall 

include a copy of the written response(s) provided by the City during the 

informal step of this grievance procedure.  The appeal shall contain an 

explanation why the grievant believes the decision at the informal grievance 

step was unsatisfactory.  The Department Head shall consider the grievance, 

and submit a written response within fifteen (15) working days. 

 

7.03.5 Level II– Human Resources Director 

 

If the employee is not in agreement with the decision rendered by the 

Department Head, he/she shall have the right to file a formal written appeal to 

the Human Resources Director within ten (10) working days after the date a 

decision has been rendered at Level I.  This appeal shall include a copy of the 

written grievance, the grievant’s appeal to Level I, and any written response(s) 

provided by the City during the prior steps of the grievance process.  The 

appeal shall contain an explanation why the grievant believes the decision at 

Level I was unsatisfactory.  The Human Resources Director shall consider the 

grievance, and submit a written response within fifteen (15) working days. 

 

7.03.6 Level III– City Manager  

 

If the employee is not in agreement with the decision rendered by the Human 

Resources Director, he/she shall have the right to file a formal written appeal 

to the City Manager (with a copy to the Human Resources Director) within 

ten (10) working days after the date a decision has been rendered at Level II.  

This appeal shall include a copy of the written grievance, the grievant’s appeal 

to Level II, and any written response(s) provided by the City during the prior 

steps of the grievance process.  The appeal shall contain an explanation why 

the grievant believes the decision at Level II was unsatisfactory.  The City 

Manager shall consider the grievance, and submit a written response within 
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fifteen (15) working days.  Unless the grievance is subject to arbitration (as 

defined herein), the City Manager’s decision is final. 

 

7.03.7 Level IV – Arbitration 

 

(a) In the case of a disciplinary appeal of a termination, suspension, 

reduction in salary, or involuntary disciplinary demotion, an employee 

may appeal to arbitration as set forth in this Section a final disciplinary 

decision made under Section 3.03.4 of this MOU. 

 

 In the case of a grievance concerning interpretation or application of 

this MOU, and if the grievance is otherwise subject to arbitration, and 

the Union is not satisfied with the decision of the City Manager, the 

Union may within fifteen (15) working days of the date of the City 

Manager’s decision submit a request in writing to the Human 

Resources Director that the grievance be submitted to arbitration.  The 

Union and the City shall attempt to agree upon an arbitrator.  If no 

agreement can be reached, they shall request that the State 

Conciliation Service supply a panel of five (5) names of persons 

experienced in hearing grievances involving public employees.  Each 

party shall alternately strike a name until only one (1) name remains.  

The remaining panel member shall be the arbitrator.  The order of 

striking shall be determined by lot. 

 

(b) If either the City or the Union so requests, an arbitrator shall hear the 

merits of any issue raised regarding arbitrability of a grievance first.  

No hearing on the merits of the grievance will be conducted until the 

issue of arbitrability has been decided.  If the issue of arbitrability is 

heard by an arbitrator and the arbitrator decides the underlying dispute 

is arbitrable, a different arbitrator shall hear the merits of the 

underlying grievance, if the City or the Union so requests. 

 

(c) The arbitrator shall, as soon as possible, hear evidence and render a 

decision on the issues or issues.  If the parties cannot agree upon a 

submission agreement, the arbitrator shall determine the issues by 

referring to the written grievance and the answers thereto at each step.  

A certified court reporter shall record the entire arbitration hearing 

unless the parties mutually agree otherwise. 

 

(d) The jurisdiction and authority of the arbitrator so selected and the 

opinions the arbitrator expresses will be confined exclusively to the 

interpretation of the express provision or provisions of the MOU.  The 

arbitrator shall be without power or authority to make any decision 

that requires the City to do an act prohibited by law. 

 

(e) After a hearing and after both parties have had an opportunity to make 

written arguments, the arbitrator shall submit written findings and a 

decision which is final and binding on all parties.  
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(f) The fees and expenses of the arbitrator and the certified court reporter 

shall be shared equally by the City and the Union.  The one exception 

is that the City shall pay all the fees and expenses of the arbitrator for 

employee appeals of disciplinary actions in which the Union chooses 

not to represent the employee at the appeal.  Financial responsibility 

shall be confirmed prior to selection of an arbitrator.  All other 

expenses shall be borne by the party incurring them, and neither party 

shall be responsible for the expense of witnesses called by the other.  

A party requesting a transcript shall bear the cost thereof; or if each 

party receives a copy the cost will be shared equally. 

 

(g) This grievance procedure is the exclusive remedy to resolve disputes 

as described herein. 

 

 

SECTION 8.00 - ANNUAL VACATION LEAVE 

 

8.01 All employees shall be entitled to paid annual vacation leave beginning at the end of the 

first six months of service with the City.  However, vacation credits shall be accrued 

beginning with the date of initial appointment.  For non-exempt employees, vacation is 

earned on the basis of hours in paid status.  For purposes of this section, a “working day” 

shall refer to eight (8) work hours. 

 

8.01.1  During the first through fourth years of service, vacation shall be accrued at 

the rate of 11 working days per year for hourly employees, and 16 working 

days per year for exempt employees. 

 

8.01.2 Beginning the fifth year of employment through the ninth year of 

employment, vacation shall be accrued at the rate of 16 working days per year 

for hourly employees, and 21 working days per year for exempt employees. 

  

8.01.3 Beginning the tenth year of employment through the fourteenth year of 

employment, vacation shall be accrued at the rate of 21 working days per year 

for hourly employees, and 26 working days per year for exempt employees. 

 

8.01.4 Beginning the fifteenth year of employment through the nineteenth year of 

employment, vacation shall be accrued at the rate of 26 working days per year 

for hourly employees, and 31 working days per year for exempt employees. 

 

8.01.5 Beginning and following the twentieth year of employment, vacation shall be 

accrued at the rate of 31 working days per year for hourly employees, and 36 

working days per year for exempt employees. 

 

8.02 Employees who work less than full time shall earn vacation credits on a pro-rated basis. 

 

8.03 Each employee shall be required to have served the equivalent of one year of continuous 

service in the City in order to be eligible for the employee's full annual vacation leave, 

provided however, that after six months of continuous service hourly employees may be 

permitted to take vacation leave not to exceed forty (40) work hours and exempt 
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employees may be permitted to take vacation leave not to exceed the equivalent of one 

work week. 

 

8.04 The times during a calendar year at which an employee may take vacation shall be 

determined by the department head or designee with due regard for the wishes of the 

employee and particular regard for the needs of the municipal service. If the requirements 

of the municipal service are such that an employee must defer part or all of his/her annual 

vacation in a particular calendar year, the appointing power shall permit the employee to 

take such deferred vacation during the following calendar year or allow the employee to 

cash out said vacation at his/her option, to the extent of the deferred portion. 

 

8.05 On the last day of the pay period that includes December 31 in 2019 (going forward 

effective June 1st 2020), no employee may accumulate and carry-over a vacation balance 

in excess of 260 work-hours, without the express approval of the City Manager or 

designee. On the first full pay period after December 31, 2019 and then going forward June 1st, 

any hours above 260 will be cashed out. No employee shall be allowed to be on paid leave 

for a period of over three-hundred and twenty (320) consecutive work hours.  

 

8.06 In the event one or more municipal holidays fall within an annual vacation leave, such 

holidays shall not be charged as vacation leave. 

 

8.07 Upon separation from the service for any reason, an employee shall be compensated for 

all accrued vacation leave. 

 

8.08 Each fiscal year, an employee may elect to cash out up to forty (40) hours of accrued 

vacation, except for employees whose annual vacation balance at the time of requested 

cash out exceeds 15 working days per year who may cash out up to eighty (80) hours, as 

follows:  

 

8.08.1 The employee uses at least one full workday of paid vacation leave.  Vacation 

cash-outs must be requested in advance and are contingent upon having an 

approved vacation leave within thirty (30) days, either before or after; or  

 

8.08.2 Requests for cash-outs other than during approved vacations must be 

submitted to Finance for payment in June by May 31st or in December by 

November 30th of each year. 

 

 

 

SECTION 9.00 - SICK LEAVE 

 

9.01 Employees shall be granted paid sick leave credits beginning with date of original 

employment at the rate of twelve (12) prorated days for each year of service.  Employees 

become eligible to take accrued sick leave upon completion of one full month of 

continuous service. Sick leave is not a privilege, which an employee may use at the 

employee's discretion, but shall be allowed only in case of necessity and actual sickness 

or disability.  Medical and dental appointments should be scheduled and approved in 

advance.  The City Manager shall direct and enforce such administrative control as may 

be necessary to prevent abuse of sick leave privilege. 

43



MidCon 

July 1, 2019 through June 30, 2023 

- 16 - 

 

9.02 Employees who work less than full-time shall earn the sick leave described above on a 

pro-rated basis. 

 

9.03 For employees hired on or before July 17, 1999, the City agrees to pay an employee who 

is separating from the City in good standing with at least five (5) years of service an 

amount equal to 2-1/2% per year of service for unused accrued sick leave. The pay-out 

formula shall be: 2.5% x years of service x highest hourly rate x sick leave hours accrued. 

Good standing shall be based on the employee's overall work record and the decision of 

the Human Resources Director.  (See Sections 21.05 and 21.05.1.) 

 

9.04 For employees hired on or before July 17, 1999, each November, an employee with five 

or more years of service may elect to cash out accrued sick leave.  Payout shall be in 

accordance with appropriate pay out formulas described in section 9.03.  However, the 

maximum annual amount an employee may cash out shall not exceed 50% of the 

employee's sick leave balance and cannot result in the employee’s sick leave balance 

dropping below 240 hours. 

 

9.05 The City agrees to provide PERS Credit for Unused Sick Leave provision (20965).  (See 

MOU Section 21.05.1.) 

 

 

SECTION 10.00 - FAMILY LEAVE 

 

10.01 Employees having available sick leave to their credit may draw upon such sick leave for 

family medical purposes when a member in the employee's immediate family is involved. 

 

10.01.1 As defined for the purpose of this section, family medical purposes shall be 

construed to mean illness, accident, medical appointments or other related 

occurrences. 

 

10.01.2     Spouse shall include registered domestic partner. 

 

10.01.3 Immediate family is defined to include: spouse, parent, child, sibling, 

grandparent, grandchild, aunt, uncle, niece, nephew, domestic partner, and 

foster children (including step, adoptive and in-law relatives). 

 

10.01.4 Each employee shall be allowed to use a maximum of up to 50% of the 

employee’s annual accrued sick leave per calendar year for this purpose.  

Additional leave may be granted in unusual circumstances by the Human 

Resources Director. 

 

10.01.5 In addition, each employee shall be allowed to use fourteen (14) days of 

accrued sick leave for the birth or adoption of a child. 

 

 

SECTION 11.00 - COMPASSIONATE LEAVE 
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11.01 The City agrees to provide compassionate leave when death occurs to a member of the 

employee’s immediate family not to exceed forty hours for hourly employees and one 

regular workweek for exempt employees. 

 

11.02 Immediate family is defined to include: spouse, parent, child, sibling, grandparent, grandchild, 

domestic partner, and foster children (including step, adoptive, or in-law relatives).  
 

11.03 Salary paid during this leave is not deducted from any leave balance.  Additional leave 

may be granted in special circumstances by the Human Resources Director. 

 

11.04 In special circumstances, the Human Resources Director may allow an employee to 

utilize compassionate leave for individuals who are not members of the employee’s 

immediate family. 

 

 

SECTION 12.00 - MILITARY LEAVE 

 

12.01 Military leave shall be granted, in accordance with the provisions of State and Federal 

Law. Employees entitled to military leave shall give the City an opportunity within the 

limits of military regulations to determine when such leave shall be taken. 

 

 

SECTION 13.00 - LEAVE OF ABSENCE 

 

13.01 The Human Resources Director may grant a permanent employee a leave of absence 

without pay not to exceed one year.  Leave shall be considered upon written request of 

the employee. 

 

13.01.1 The Human Resources Director shall consider the recommendation of the 

Department Head, departmental workload, the best interests of the City, the 

employee's duration of employment, the employee's performance record, and 

the reason for the leave. 

 

13.01.2 Any permanent employee with a non-work-related injury or medical condition 

who has exhausted all sick leave may request a leave of absence with a 

doctor's certificate. At the City's discretion and expense, the City at any time 

may require a medical exam at a facility selected by the City. 

 

13.01.3 An employee in a leave without pay status shall not earn any employment 

benefits (including, but not limited to, such benefits as vacation leave, medical 

benefits, sick leave, retirement benefits, credit for time employed or seniority 

entitlements of any kind) for the period of such status. It is the intent of this 

subsection that an employee on leave without pay status is deemed 

unemployed for the period of such status in terms of earning benefits. 

 

13.01.4 The City Manager or designee may authorize continuation of the employee's 

elected medical and/or dental coverage for all or part of the duration of leave 

without pay.  This shall be done only in extraordinary circumstances and 

when it is deemed to be in the best interest of the City. 
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13.02 A Department Head shall have the authority to approve an unpaid leave not to exceed 

160 work hours for hourly employees (and four weeks for exempt employees) per fiscal 

year.  

 

13.03 Nothing herein shall preclude an employee from waiving in writing the right to 

reinstatement as a condition to approval for a leave of absence. Any employee who 

waives the right may be reinstated in accordance with the City's Personnel Rules & 

Regulations as if they had been subject to a reduction in force, except that they shall be 

placed at the bottom of a reemployment list for any position for which they qualify. 

 

 

SECTION 14.00 - JURY LEAVE 

 

14.01 When called to jury service, an employee shall be given leave with pay to do so subject to 

these conditions:  

 

14.01.1 The employee shall notify the Department Head immediately upon receipt of 

the notice to serve; and 

 

14.01.2 Any payment received by the employee while on jury leave for jury service 

shall be remitted to the City, except for mileage allowance and out-of-pocket 

expenses. 

 

 

SECTION 15.00 - WORKERS’ COMPENSATION LEAVE 

 

15.01  An employee unable to work because of a work-related illness or injury is eligible for 

workers’ compensation leave, provided that the employee has notified superiors of the 

illness or injury and the claim has not been denied by the Human Resources Director or 

workers’ compensation insurance administrator authorized by the City. 

 

15.02 For all employees, workers’ compensation leave per incident shall be paid up to a 

maximum of 320 hours as follows: 

 

Hours of Leave  Percent of Salary Paid 

First 80 hours   100% 

Next 240 hours  80% 

 

This leave shall cover all time off from work related to the injury, including doctor's 

appointments and therapy treatments, provided that said hours do not exceed available 

workers' compensation leave.  Following a maximum of 320 hours of workers' 

compensation leave, the City shall discontinue direct workers' compensation payments to 

the employee.  This benefit shall be prorated based on the budgeted position.  An 

employee may apply separately for long-term disability insurance, which becomes 

effective after 320 hours of workers' compensation. 

 

Any employee sustaining such injury or disability may be entitled to compensation to the 

extent provided by the State Workers' Compensation Insurance Act.  An employee who 
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has exhausted eligible workers' compensation leave shall receive full salary to the extent 

the employee's accrued sick leave, compensatory time off (CTO), or vacation time may 

be integrated. 

 

15.03 An employee returning from a work-related injury shall be reinstated to the position 

occupied at the time the injury occurred subject to written release by the attending 

physician. 

 

15.04 Injured employees designated Maximum Medical Improvement (MMI) or accepted into a 

Supplemental Job Displacement Program and unable to return to their prior occupations 

may be involuntarily terminated or retired. 

 

15.05 The City is currently developing a policy on the subject of light duty.  Mid-

Management/Confidential agrees to meet and confer with the City during the term of the 

MOU regarding the policy.  
 

 

SECTION 16.00 – OVERTIME (FLSA NON EXEMPT, HOURLY EMPLOYEES ONLY)  

 

16.01 Hourly employees who work more than forty hours in a workweek shall be entitled to 

overtime as follows: 

 

16.01.1 All overtime shall be compensated at the rate of time and one-half pay or the 

equivalent in compensatory time off (CTO) in lieu of overtime pay. 

 

16.01.2 In the event the City requires the hourly employee to work overtime, overtime 

pay or accrual of CTO shall be at the discretion of the employee. However, 

the determination as to whether overtime pay or CTO shall be taken must be 

made by the employee at the time the “Request for Additional Pay” form is 

submitted to the supervisor for signature. 

  

16.01.3 Employees who work less than eight (8) minutes beyond their normal work 

hours shall not receive overtime. 

 

16.01.4 Overtime occurring on a paid City holiday shall result in pay or CTO at the 

rate of time and one-half in addition to base pay. 

 

16.01.5 A minimum of two hours pay or its equivalent in compensatory time off at the 

option of the employee shall be guaranteed for any hourly employee, at the 

rate of time and one-half, who after leaving their place of duty is required 

without prior notice to return for emergency duties. 

 

16.01.6 CTO may be accrued by the employee throughout the year.  However, the 

accrued hours may not exceed one hundred and sixty hours (160) as of the last 

day of the pay period that includes December 1st, 2019 and going forward 

June 1st.  Effective immediately, hours in excess of one hundred and sixty 

(160) hours during a payperiod shall be paid to the employee in that same 

payperiod. The employee’s CTO accrual bank will never exceed one hundred 

and sixty (160) hours. 
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16.01.7 Any paid accrued leave, including sick leave, vacation leave, compensation 

leave, or compensatory time off, taken by an employee during any work week 

shall be counted as hours worked for the purpose of calculating overtime. 

 

SECTION 17.00   MANAGEMENT LEAVE PAY (FLSA EXEMPT EMPLOYEES) 

 

17.01 Accruals: Effective July 1, 2019 all exempt employees will be eligible for 20 hours 

(prorated) of Management Leave Pay.  Exempt employees will continue to receive 40 

hours of Management Leave added to their Floating Holiday Bank on the pay period 

following December 31. 

 Employees appointed to an eligible classification will receive a prorated amount (from 40 

hours) of Management Leave based on their hire date (number of months they will work 

in a calendar year.) 

 Hours can be taken in any increments, a full 8-hour day is not required. 

 

17.02 Eligibility: All employees shall be eligible for Management Leave beginning with their 

date of appointment. Prior approval must be received from the Department Head in order 

to utilize.  

 

17.03  Carryover: All hours must be used by the end of the pay period that includes December 

31 or they will be removed by Payroll. 

 

17.04 Cash Out: Employees cannot cash out Management Leave hours. Remaining balance will 

not be available for cash out during termination, resignation, or retirement. 

 
 

SECTION 18.00 - HOLIDAYS 

 

18.01 The following shall be paid holidays for City of Milpitas employees: 

 

1.  January 1 (New Year's Day) 

2. Third Monday in January (Observance of Dr. Martin Luther King Jr.'s Birthday) 

3. Third Monday in February (Observance of President Washington's Birthday) 

4.  March 31 (Cesar Chavez Day)  

5. Last Monday in May (Observance of Memorial Day) 

6. July 4 (Independence Day) 

7.   First Monday in September (Labor Day) 

8.   November 11 (Veteran's Day) 

9.  Thanksgiving Day 

10.  Day after Thanksgiving 

11.    Christmas Eve (to be observed last working day prior to Christmas Day) 

12. Christmas Day 
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13. One Floating Holiday1 

 

18.01.1 In the event a holiday falls on a Sunday, the following Monday shall be the 

holiday instead. 

 

18.01.2 In the event a holiday falls on a Saturday, the preceding Friday shall be the 

holiday instead. 

 

18.01.3 Any other holiday declared by the City Council as a City Holiday for City 

employees. 

 

18.01.4 For hourly employees on other than five (5) day workweeks, any workweek 

which includes one or more holidays shall be reduced in hours 

commensurately.  The number of days worked during the workweek shall be 

subject to the approval of the Department Head. 

 

18.02 For hourly employees where one of these holidays falls on a working day, employees 

shall be granted the day off with pay and City offices shall be closed except for such 

municipal services that must be maintained on an around-the-clock basis seven days a 

week.  Hourly employees who work less than full time shall be entitled to credit for paid 

holidays on a pro-rated basis.  Hourly employees required to perform their regular duties 

on a holiday shall be granted pay or compensatory time off, at the rate of time and 

one-half in addition to base salary.  For the purposes of this section a holiday shall be 

deemed to begin and end at 12 midnight. 

 

 

SECTION 19.00 - TRAINING 

 

19.01 If an employee is directed to participate in a training program, which is related to their 

job, the City shall provide compensation for the following: 

 

19.01.1 Regular wages for time away from the job (if during working hours); 

 

19.01.2 For hourly employees, overtime or compensatory time off whenever an 

employee’s combined training time and work time exceeds forty (40) hours in 

a work week; 

 

19.01.3 Cost of tuition and/or registration for the training; 

 

19.01.4 Reimbursement for authorized transportation cost to and from the training (i.e. 

mileage reimbursement if an employee uses their personal automobile as 

allowed by the City.  However, if employees car-pool to a training session, 

only the employee who is the owner of the automobile shall be entitled to 

mileage reimbursement). 

 

                                                 
1 Each employee shall receive one "Floating Holiday" every calendar year.  The Floating Holiday will become 

effective the first day of January or on the date of hire.  Floating Holiday must be used during the calendar year 

accrued; otherwise, they will be lost.  Prior approval must be received in order to utilize the Floating Holiday. 
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SECTION 20.00 – ALTERNATIVE WORK WEEK AND FLEXIBLE SCHEDULES 

 

20.01  All employees shall work a standard bi-weekly schedule of eighty (80) hours unless an 

Alternative Work Schedule has been approved by employee Department Head and City 

Manager. 

 

 

20.02  All employees covered by this MOU who have been designated exempt from the 

overtime provisions of the Fair Labor Standards Act (FLSA) may, with prior approval, 

use FLEXIBLE SCHEDULING for absences of less than a regular work day in 

recognition of extra hours worked that same pay period, subject to Department Head 

approval.  
 

All Mid Con employees may propose an alternate work schedules and the request shall be 

evaluated within each department for each position. Alternate work schedules may not be 

appropriate for all departments or all employees. In reviewing requests, the City shall 

take into consideration the City's desire to maintain a level of service, determined by the 

City, in addition to the employees’ needs.  Upon Department Head approval the 

Department Head shall make a recommendation to the City Manager to approve the 

employees request for an Alternate work schedules, which could include a 9/80, 4/10s or 

Telecommuting.  All schedules must comply with the Fair Labor Standards Act (FLSA) 

for pay purposes. Departments must designate a workweek for non-exempt (hourly) 

employees to determine overtime if outside of the City regularly stated work schedule. 
 

 

SECTION 21.00 – ATTENDANCE (FLSA NON EXEMPT, HOURLY, EMPLOYEES)  

 

21.01 Unauthorized Absence 

 

21.01.1 An hourly employee whose absence is not authorized shall not receive pay or 

benefits for the absent period and shall be subject to discipline. Failure on the 

part of the employee absent without leave to return to duty shall be grounds 

for discipline up to and including discharge.  It shall be the responsibility of 

an employee absent without leave to notify the Department Head or designee 

of the reason the employee is absent and of the employee's availability for 

duty. 

 

21.01.2 Employees should notify their supervisors of the need to miss work.  An 

employee’s failure to report to his/her supervisor or higher authority his/her 

absence at or prior to the beginning of the shift may result in an unauthorized 

absence.  

 

21.02 Breaks for Hourly Employees 

 

21.02.1 Employees shall be entitled to two fifteen (15) minute breaks during each 

standard workday. 

 

21.02.2 No employee shall schedule a break at such time as to leave the office in 

which the employee works unstaffed. 
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(a) Persons whose responsibility includes public contacts shall advise a 

responsible person in their office before leaving for a break. 

 

(b) Persons alone in an office should leave a sign on the door, lock the 

door, and advise the receptionist before leaving for a break, in order to 

ease the handling of incoming phone calls and customers that call at 

the office. 

 

21.02.3 For workdays from 8:00 a.m. to 5:00 p.m., the morning break shall be taken 

between 9:30 a.m. and 11:00 a.m., and the afternoon break shall be taken 

between 2:30 p.m. and 4:00 p.m.  For irregular workdays, breaks shall be 

taken after the first one- and-one-half hours and before the last hour of each 

half shift. 

 

 

SECTION 22.00 - PAY PLAN 

 

22.01 Advancement shall be based on satisfactory performance and increased service value of 

an employee to the City as exemplified by the recommendations of the supervising 

official, length of service, performance record, special training undertaken or other 

pertinent evidence. No salary advancement shall be made so as to exceed the maximum 

rate established in the pay plan for the class to which the advanced employee's position is 

allocated. 

 

22.02 In administering the Pay Plan, the following rules shall be observed for non-exempt 

hourly employees: 

 

22.02.1 Step “A” is the minimum rate for a position and shall be the hiring rate for 

said position. Initial appointment at a rate higher than Step “A” may be made 

in the case of an unusually well qualified person or where other special 

conditions warrant, but only with prior approval of the City Manager. 

 

22.02.2 Step “B” represents an incentive adjustment. An employee shall be eligible for 

Step “B” only after completion of one year from the date of employment on 

recommendation from the Department Head and approval of the City 

Manager. 

 

22.02.3 Step “C” represents the rate at which a qualified and experienced employee 

should be paid after a reasonable period of service. An employee shall become 

eligible for Step “C” only after he/she has proven himself/herself satisfactory 

in the given classification for a period of at least one year after completion of 

his/her probationary period, upon recommendation of the Department Head 

and approval of the City Manager. 

 

22.02.4 Step “D” represents an incentive adjustment for satisfactory performance and 

increased effectiveness.  An employee shall become eligible for Step “D” after 

completion of one year at Step “C” upon recommendation of the Department 

Head and approval of the City Manager. 
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22.02.5 Step “E” represents an incentive adjustment for increasingly satisfactory 

performance.  An employee shall be eligible for Step “E” after completion of 

one year at Step “D” upon recommendation of the Department Head and 

approval of the City Manager. 

 

22.02.6 Employees who have demonstrated outstanding ability may be advanced to 

the next higher step prior to completion of one year's service at the current 

step upon recommendation of the Department Head and approval of the City 

Manager. 

22.03 In administering the Pay Plan, the following rules shall be observed for exempt             

employees: 

 

22.03.1 A salary shall be paid within the range established for that classification.  The 

minimum rate for the classification generally shall apply upon original 

appointment.  However, when circumstances warrant, appointment may be 

made at a higher level upon approval of the City Manager or Human 

Resources Director. 

 

22.03.2 Eligibility for salary advancement occurs on the employee’s anniversary date, 

provided that the maximum level of the established compensation range has 

not been met.  Advancement shall be based upon satisfactory performance 

documented in a Performance Appraisal Review completed in a timely 

manner.  In addition, a merit increase prior to the normal anniversary date 

may be granted to a permanent employee for outstanding performance or 

unusual employment conditions at any time, on the recommendation of the 

Department Head and the approval the City Manager. 

 

22.03.3 Advancement shall be at an amount recommended by the Department Head 

and approved by the City Manager. 

 

 

22.04 Performance Appraisal Review - Performance appraisals are an important personnel tool, 

and the City should endeavor to make them promptly. 

 

22.05  Salary Following Promotion 

 

Employees receiving a promotion to a position within the bargaining unit shall receive at 

least a 5% increase in salary unless limited by the maximum salary range. 

 

22.06 In the event an employee receives overpayment by the City, the employee shall reimburse 

the City for the total overpayment.  Typically, such repayment shall occur over a 

schedule equal to the amount of time over which the overpayment occurred and the City 

may obtain reimbursement by payroll deduction.  However, at the employee's request, the 

City may extend such repayment over a longer period, to be determined by mutual 

agreement of the employee and the Finance Director. 

 

22.07 "Y" Rate Policy:  Whenever an employee would sustain an actual decrease in salary as a 

result of downward reclassification or reorganization within an existing department unit, 
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without fault or inability on the part of the employee, the City Council shall adopt a "Y" 

rate to apply only to the employee so affected.  A "Y" rate is defined as a monthly salary 

rate for an individual employee, which is greater than the established range for the 

employee's class.  An employee for whom a "Y" rate is established shall not receive any 

increase in salary until such time as the employee's rate of compensation is within the 

established range for the employee's class.  An employee who accepts a reassignment to a 

lower paid position in-lieu of layoff, shall not be "Y" rated. 

 

22.08  During the term of this MOU the City shall endeavor to review classifications in the Mid-

Management/Confidential Unit.  

 

 

SECTION 23.00 - RETIREMENT PLAN 

 

23.01 The City will provide the 2% at 62 CalPERS retirement plan based on the highest 3 year 

annual average pensionable compensation, depending on the eligibility of the new hires, 

for employees hired on or after January 1, 2013. Employee shall be responsible for the 

employee portion of the contribution to PERS retirement. 

 

23.02 The City will provide the 2% at 60 CalPERS retirement plan based on the highest 3 year 

annual average pensionable compensation to all new hires (Section 20475: Different 

Level of Benefits Provided for New Employees) and Section 20037 (Three-Year Final 

Compensation) hired on or after October 9, 2011 (City Council Adoption). Employee 

shall be responsible for the employee portion of the contribution to PERS Retirement.  

 

23.03 For employees hired before October 9, 2011, the City shall continue, during the term of 

this MOU, the present retirement plan, commonly referred to as the 2.7% at 55 plan, 

including the final year compensation amendment and 1959 Survivors Benefit in full 

force and effect. 

 

Effective July 1, 1995, the City agrees, as allowed under Internal Revenue Code Section 

414(h) (2), the implementation of the Public Employees' Retirement System (PERS) 

“Pick-Up” program (TDMC) as outlined in PERS Circular Letter 100-364.  In 

completing the conversion to the IRS 414 (h) (2) program, the increase in salary shall be 

calculated on the employee's base salary. 

 

23.04 Effective the first full pay period including July 1, 2016, in addition to paying the 

employee PERS contribution rate to the Miscellaneous plan, employees will pay 1.0% of 

PERSable salary toward the employer PERS contribution rate on a pre-tax basis.  

 

Effective the first full pay period including July 1, 2017, employees will no longer 

contribute toward the employer PERS contribution rate.  

 

23.05 Upon retirement, disability retirement, or death, for those employees who were hired on 

or before July 17, 1999, and who had at least five (5) years of service, the City shall pay 

the separating employee or his or her estate, for unused accrued sick leave. The amount 

paid shall be equal to 2.5% per year of service for unused accrued sick leave.  The 
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pay-out formula shall be: 2.5% x years of service x highest hourly rate x sick leave hours 

accrued. 

 

23.05.1 Upon retiring with PERS, all employees shall be eligible for the PERS Credit 

for Unused Sick Leave provision (20965) of the City’s PERS Retirement plan.  

Employees hired on or before July 17, 1999, may elect either the pay-out 

formula in Section 21.04 or the PERS Credit for Unused Sick Leave plan. 

 

23.06 For the purpose of this section, an employee who is retiring is one who has submitted an 

application for retirement and retires under the Public Employees Retirement System 

(PERS). 

 

23.07 Retiree Medical 

 

23.07.1 For permanent employees hired before July 1, 1995, who have at least five (5) 

years of service in the City of Milpitas, the City agrees to pay up to the single, 

medical premium rate (at a rate no higher than any single plan paid by City for 

active employees), as long as the retiree maintains enrollment in one of the 

eligible health plans. 

 

23.07.2 For permanent employees hired on or after July 1, 1995, the City agrees to pay 

up to the single, medical premium rate (at a rate no higher than any single plan 

paid by City of active employees), as long as the retiree maintains enrollment 

in one of the eligible health plans and shall be subject to the following 

provisions with respect to the retirement benefits: 

 

(a) Upon completion of the fifth through the ninth year of service, and upon 

retirement, the City shall provide 25% of the medical insurance premium 

payment for the employee only, as long as the employee remains in one of 

the City sponsored eligible health care programs. 

 

(b) Upon completion of the ninth year, this payment of the retiree's medical 

insurance shall increase to 50%. 

 

(c) Upon completion of the fourteenth year, this payment of the retiree's 

medical insurance shall increase to 75%. 

 

(d) Upon completion of the nineteenth year, this payment of the retiree's 

medical insurance shall increase to 100%. 

 

 (e) Once any retiree becomes Medicare eligible, the City shall pay up to the 

appropriate Medicare rate per the above sections. 

 

(f) Retirees may elect to continue coverage for dependents under the retiree 

group medical plan provided that the dependent is covered by the group 

plan at the time the employee retires and maintains enrollment as set 

forth in Section 22.01. 
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23.08 Nothing contained in this Section 21.00 is intended and should not be construed, to 

restrict the CalPERS retirement rights under state and/or federal law otherwise applicable 

to bargaining unit employees. 

 

 

SECTION 24.00 - RETIREE DEPENDENT HEALTH CARE 

 

24.01 The Retiree Dependent Health Care Fund  

 

Each year, the City will contribute 1% of payroll with benefits to a fund to be used to 

help pay the medical premiums of retirees' dependents (the “Fund”).  The City’s annual 

1% of payroll with benefits contribution shall be recalculated each year based on the 

Mid-Management/Confidential Units payroll as of the last full pay period in June.  The 

City will annually deposit this amount in the Fund by the end of August. 

 

The City will periodically present a report to the Mid-Management/Confidential Unit 

representative indicating the City’s annual contribution, the total dollars in the Fund, and 

a brief description of how and the extent to which the 1% was used in the previous fiscal 

year to pay for the medical premiums of retirees’ dependents.  The City will use this 

report to set retiree dependent contribution rates.   

 

24.02 Contributions from the Fund toward Retiree Dependent Premiums 

 

 Contributions from the Fund toward the medical premiums of retirees’ dependents shall 

 be as follows: 

 

24.02.1 For permanent Mid-Management/Confidential employees hired before July 1, 

1995, and retired on or after January 2, 2007 (City Council adoption), who 

have at least five (5) years of full-time or equivalent service with the City of 

Milpitas, the City agrees to pay from the Fund up to the family, medical 

premium rate (at a rate no higher than any family plan paid by the City for 

active employees), as long as the retiree maintains enrollment in one of the 

eligible health plans.  

 

24.02.2 For permanent Mid-Management/Confidential employees hired on or after 

July 1, 1995, and retired on or after January 2, 2007 (City Council adoption), 

who have at least five (5) years of full-time or equivalent service with the City 

of Milpitas; the City agrees to pay from the Fund up to the family, medical 

premium rate (at a rate no higher than any family plan paid by the City for 

active employees), as long as the retiree maintains enrollment in one of the 

eligible health plans and shall be subject to the following provisions with 

respect to the retirement benefits:  

 

(a) Upon completion of the fifth through the ninth year of service, and 

upon retirement, the City agrees to provide 25% of the medical 

insurance premium payment from the Fund for the retiree dependent, 

as long as the employee remains in one of the City sponsored eligible 

health care programs. 
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(b) Upon completion of the ninth year, this payment of the retiree’s 

dependent medical insurance shall increase to 50%. 

 

(c) Upon completion of the fourteenth year, this payment of the retiree’s 

dependent medical insurance shall increase to 75%. 

 

(d) Upon completion of the nineteenth year, this payment of the retiree’s 

dependent medical insurance shall increase to 100%. 

 

(e) Once any dependent becomes Medicare eligible, the City agrees to pay 

from the Fund up to the appropriate Medicare rate per the above 

sections. 

 

In no case will the City be required to place funds in the Fund above the 1% of 

payroll with benefits amount.  If funds are depleted before the next year's City 

contribution is due, dependent medical premiums will be the responsibility of the 

retiree and/or dependent.  If less than 1% of payroll with benefits is used in a 

given year for the medical premiums of retirees’ dependents, the remainder shall 

remain in the Fund and may be used in future years to supplement the City’s 

annual 1% of payroll with benefits contribution if this contribution is insufficient 

in a given year to make all the payments set forth in 22.01 above. 

 

 

 

SECTION 25.00 - BENEFITS 

  

25.01 The City shall provide active employees the CalPERS medical insurance for health 

benefits.  The total monthly health benefit per employee shall be based on the Kaiser 

rates for employee, employee + 1, and family plan, etc.  Only employees who have 

eligible dependents shall be compensated above the single rate plans.    

 

25.01.1 The City reserves the right to discontinue offering any of the medical plans 

due to any of the following: 

 

(a) The plan imposes exorbitant costs upon the City; 

(b) The health care carrier refuses to provide services to the City; 

(c) The health care provider no longer offers the services; or 

(d) The health plan is discontinued. 

 

25.01.2 If the City discontinues use of CalPERS health care, to the extent possible, the 

City will provide similar services.  

 

 

25.01.3 The City will provide a life insurance policy in the amount of $50,000.00 for 

each full-time member.  

 

25.01.4 The City shall provide a Short Term Disability Plan with the current benefit 

level for the term of the Agreement.  
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25.01.5 The City shall provide a Long Term Disability Plan with the current benefit 

level for the term of the Agreement. 

 

25.01.6 Payroll deductions for benefit costs above the City benefit contribution shall 

be permitted, provided that the City shall not assume unreasonable 

administrative costs. 

 

25.01.7 Employees who are covered as an eligible dependent under another health 

insurance plan may waive health coverage and receive a total of one hundred 

and twenty-five dollars ($125.00) per month, pro-rated over twenty-six (26) 

pay periods per calendar year.  Employees who wish to waive health 

insurance coverage must complete the City of Milpitas’ “Health Insurance 

Waiver” indicating they agree to abide by the terms and conditions of the 

waiver. 

 

25.01.8 The City will pay seventy-five dollars ($75.00) per month toward deferred 

compensation for each member.  The City’s payments will be pro-rated over 

twenty-six (26) pay periods per calendar year. 

 

25.02  Benefit Contribution: Regular Part-Time Employees: The City agrees to contribute 

monthly premiums for health and life insurance in an amount to reflect hours budgeted, 

pro-rated against the amount contributed for full time employees.  For example, half-time 

employees may elect to take any or all of the benefits and the City and the employee will 

both pay 50% or half of the elected benefit cost(s).  The City agrees to provide short-term 

disability and long-term disability benefits at no cost to part-time employees. 

 

 

SECTION 26.00 - TEMPORARY UPGRADE PAY/SPECIAL ASSIGNMENT PAY 

 

26.01 General: Upon specific written assignment by the Department Head or Department 

Head’s designee, an employee may be required to assume the duties, responsibilities, 

authority and accountability of a vacant higher classification (Temporary Upgrade 

Pay/Out of Class), or to perform work on a special project (Special Assignment).   

 

26.02 Work Out of Class Pay:  

Per Government Code section 20480 of the Public Employees’ Retirement Law, an out 

of class appointment is an appointment to an upgraded position or higher classification 

by an employer or governing board or body in a vacant position for a limited time.  

Vacant position refers to a position that is vacant and it does not refer to a position that 

is temporarily available due to another employee’s leave of absence. 

 

A non-hourly employee assigned to work in an out-of-class capacity with fully upgraded 

duties or classification (100%) for two or more consecutive full work days shall qualify 

for Temporary Upgrade Pay as special compensation. An hourly employee assigned to 

work in an out-of-class capacity with fully upgraded duties or classification (100%) for 

two or more full work days within a pay period, whether consecutive work days or not, 

shall qualify for Temporary Upgrade Pay. 
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Employees assigned to upgraded duties or classification as described above shall be 

compensated at least 5% more than their salary or at the entrance step of the range of the 

higher classification, whichever compensation pattern is greater except where such 

increase exceeds the pay range allocated to the assigned position. The employee shall be 

compensated at the appropriate rate retroactive to the start of the assignment.  

 

An individual placed into an out of class position that is vacant and during a recruitment 

the hours in this position cannot exceed 960 hours. 

 

26.03 Special Assignment Pay: An employee assigned to work on a special assignment shall be 

paid at a rate of a minimum of 10% up to 15% above the employee’s current base salary.  

 

26.04 Voluntary Training: An employee seeking additional training in another classification 

may waive his/her right to work out of classification pay in order to pursue desired 

training. 

 

26.05 An employee who serves in a special assignment in a vacant position for a minimum of 

three months, and receives a permanent appointment to the same position by the 

appointing authority, may receive credit toward completion of probation in the position 

up to the duration of the special assignment. 

 

 

SECTION 27.00 - NO DISCRIMINATION 

 

27.01 The City of Milpitas has a zero tolerance policy to discrimination and/or harassment in 

the workplace.  Discrimination against or harassment of an applicant or employee by a 

supervisor, management employee, co-worker, contractor or other third party with whom 

the applicant or employee comes into contact with on any legally-protected basis (e.g., 

race, color, religion (including dress and religious grooming), religious creed, sex 

(including pregnancy, childbirth, breastfeeding and related medical conditions), gender, 

gender identity (including transgender identity), gender expression, national origin, 

ancestry, physical and/or mental disability, medical condition, genetic information, 

marital status, victim of domestic violence, age, sexual orientation, denial of medical and 

family care leave, or military and veteran status) is strictly prohibited and will not be 

tolerated. 

 

27.02 The Union shall not restrict its membership in regard to any legally-protected basis (e.g., 

race, color, religion (including dress and religious grooming), religious creed, sex 

(including pregnancy, childbirth, breastfeeding and related medical conditions), gender, 

gender identity (including transgender identity), gender expression, national origin, 

ancestry, physical and/or mental disability, medical condition, genetic information, 

marital status, victim of domestic violence, age, sexual orientation, denial of medical and 

family care leave, or military and veteran status) is strictly prohibited. 

 

SECTION 28.00 - SALARY 

 

28.01  July 2019 Salary Schedule Increase:  Effective July 7, 2019, the Salary Schedule 

previously in effect shall be increased by 5%.  This shall be the July 2019 Salary 

Schedule. 
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28.02 July 2020 Salary Schedule Increase:  Effective July 5, 2020, the July 2020 Salary 

Schedule shall be increased by 4%.  This shall be the July 2020 Salary Schedule. 

 

28.03 July, 2021 Salary Schedule Increase:  Effective July 4, 2021, the July 2021 Salary 

Schedule shall be increased by 3%.  This shall be the July 2021 Salary Schedule. 

 

28.04 July, 2022 Salary Schedule Increase:  Effective July 3, 2022, the July 2022 Salary 

Schedule shall be increased by 3%.  This shall be the July 2022 Salary Schedule 

 

28.04 The annual salary schedule labeled Appendix “A” and attached hereto is hereby made a 

part of this Memorandum of Understanding.   

 

28.05 Effective February 4, 2015 “confidential” pay was eliminated.   Those employees who 

were receiving 2% confidential pay at the time of elimination shall retain the pay, which 

is pensionable compensation to the extent permitted by law.  

 

SECTION 29.00 - CLASSIFICATION AND TOTAL COMPENSATION STUDIES 

 

29.01 Each year the union may submit up to 3 classifications (and their related classification 

families) to have a classification and total compensation (salary and benefits) studied.  

The studies will provide information to determine where the classification compensation 

plan is compared internally and to the local jurisdiction.  

 

29.02 The Union and City will review the results of the studies. There is not an automatic 

assumption to amend salaries or benefits.   

 

 

SECTION 30.00 – BILINGUAL PAY  

 

30.01  Effective February 4, 2015, bilingual pay was eliminated. Those employees who were 

receiving the 2.5% bilingual pay at the time of the elimination shall retain the pay, which 

is pensionable compensation to the extent permitted by law.  

 

 

SECTION 31.00 – EYEGLASS REIMBURSEMENT 

 

31.01 The City shall reimburse an employee up to $175 per fiscal year for eyeglasses when 

prescribed by a physician for use at a video display terminal, provided the glasses are not 

fully covered by the employee’s health care plan.  The employee must apply for any 

available insurance coverage. 

 

 

SECTION 32.00 - MOU NEGOTIATIONS 

 

32.01 Negotiations for a new MOU shall commence following written notification by either 

party on or after January 1, 2024 of the desire to begin negotiations. 
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SECTION 33.00 - EMPLOYEE FITNESS PROGRAM  

 

33.01  The City of Milpitas agrees to provide a fitness program that allows employees the 

opportunity to participate in City-sponsored sports and fitness programs at no cost during 

the employee’s non-working hours.  All conditions and requirements regarding use of the 

Sports Center and/or Senior Center, as set by the Recreation and Community Services 

Director, must be followed to remain eligible for this program. 

 

33.02 Resident fees for all other recreational programs, classes and activities shall apply to 

bargaining unit employees, unless modified by the City Council. 

 

SECTION 34.00 - MILEAGE REIMBURSEMENT 

 

34.01 When available, the City shall furnish vehicles from the City’s car pool to conduct 

official City business.  In the event a pool car is unavailable, the employee shall use the 

employee’s own vehicle.  

 

34.02 An employee shall receive authorization from their Department Head or their designee 

prior to using the employee’s own vehicle. 

 

34.03 Employees who use their car on a temporary basis shall be reimbursed by the City at the 

rate established by the IRS. 

 

34.04 Any employee who drives their own vehicle on official City business must have a valid 

California driver’s license and proof of valid insurance. 

 

 

SECTION 35.00 - TUITION REIMBURSEMENT 

 

35.01 The City of Milpitas will provide a tuition reimbursement program for educational 

activities, which are job related or a subject area that is related to other classifications 

within the City and approved, in advance, by the Department Head and the Human 

Resources Director.  The amount of the fund shall not exceed the amount budgeted for 

this purpose.  Subject to the availability of monies in the fund, individual employees are 

subject to a total reimbursement cap for tuition and required course-related texts of up to 

$2,000 per fiscal year.  Reimbursement is subject to the guidelines outlined in the 

applicable Standard Operating Procedure (S.O.P.) #16-13.  

 

35.02 The City shall reimburse employees in the classification of Principal Civil Engineer and 

Traffic Engineer up to $75 every other fiscal year for the renewal of their engineering 

licenses when it is a condition of employment. 

 

 

SECTION 36.00 - REPLACEMENT OF PERSONAL ARTICLES 

 

36.01 The City shall replace, within reason, personal articles damaged or stolen during 

performance of duty upon recommendation of the individual’s immediate supervisor and 

Department Head, and approval of the Human Resources Director.  The prior condition 

of the article, precautions taken to protect the article, and the exercise of proper judgment 
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of wearing or using an expensive article on the job that has certain hazards connected 

with it shall be considered in determining the amount of replacement.  An employee shall 

obtain approval from his/her supervisor to bring in and use personal articles in the line of 

work. 

 

 

SECTION 37.00 - EMPLOYEE ASSISTANCE PROGRAM 

 

37.01 The City agrees to continue to provide, fund and make available a confidential employee 

assistance program for employees in the bargaining unit. 

 

 

SECTION 38.00 - NO STRIKE CLAUSE 

 

38.01 The Union, on its own behalf and on behalf of the unit employees it represents, agrees 

that during the term of this MOU, and throughout all periods when there is any effort or 

procedure underway to arrive at a successor MOU and during any period when the law 

specifically prohibits strike activity, there will be no strikes, work stoppages, concerted 

unauthorized absences, slow-downs, or refusals to cross picket lines of any sort; and that 

the Local will not directly or indirectly encourage or condone such actions by unit 

employees, and will undertake all possible steps to cause any such actions to cease. 

 

38.02 Any bargaining unit member violating this provision shall be subject to disciplinary 

action up to and including termination of employment. 

 

38.03 This provision may be specifically enforced in any court of competent jurisdiction. 

 

 

SECTION 39.00 - SAVINGS CLAUSE 

 

39.01 If any section, subsection, sentence, or clause or phrase of this MOU is for any reason 

held illegal, invalid or unconstitutional by decision of any court of competent jurisdiction, 

such decision shall not affect the validity of the remaining portions thereof. 

 

61



MidCon 

July 1, 2019 through June 30, 2023 

- 34 - 

 

UNION REPRESENTATIVES:   CITY REPRESENTATIVE: 

 

____________________________   ____________________________ 

Ryan Heron  Liz Brown  

Labor Relations Rep      Human Resources Director   

UPEC Local 792   

      

____________________________   _____________________________ 

Toni-Lynn Charlop                          Elaine Marshall 

    Deputy Public Works Manager 

 

____________________________   ______________________________ 

Christopher Schroeder     

         

 

____________________________    

Natalie Livezey     

 

Date ______________________ 

62



MidCon 

July 1, 2019 through June 30, 2023 

- 35 - 

 

Appendix A – SALARY SCHEDULE 

5% Salary Increase  

Effective July 7, 2019 

Job Classification Annual Salary 

Administrative Analyst I       $80,781.79 - $106,343.87 

Administrative Analyst II      $89,213.94 - $117,426.04 

Administrative Assistant* $77,067.90 - $93,676.13 

Budget Manager                 $104,794.87 - $137,940.35 

Building Inspection Manager    $122,673.10 - $149,111.24 

Buyer                          $80,049.61 - $105,369.81 

Crime Analyst                  $96,703.43 - $127,291.44 

Deputy City Clerk              $92,082.35 - $111,926.72 

Economic Development Coordinator $101,613.88 - $125,999.87 

Economic Development Specialist  $96,767.03 - $116,807.42 

Emergency Services Coordinator $106,911.71 - $140,710.21 

Environmental & Regulatory Compliance Specialist $103,276.17 - $135,941.17 

Executive Assistant*            $84,762.68 - $103,029.93 

Financial Analyst I            $75,427.72 - $99,284.91 

Financial Analyst II           $83,303.49 - $109,652.63 

Housing & Neigh Svcs Manager   $103,572.92 - $136,338.66 

Human Resources Analyst I      $80,781.79 - $106,343.87 

Human Resources Analyst II     $89,213.94 - $117,426.04 

Human Resources Assistant*      $57,544.58 - $69,943.42 

Human Resources Technician*     $69,794.09 - $84,840.21 

Information System Analyst         $102,302.93 - $134,660.80 

Information Technology Manager             $121,613.04 - $160,087.20 

Management Analyst** $107,100.00   $149,972.59 

Principal Civil Engineer       $127,809.86 - $166,228.34 

Principal Planner** $131,775.00 - $159,600.00 

Purchasing Agent               $105,513.68 - $136,083.13 

Recreation Services Supervisor $100,792.69 - $132,656.32 

Senior Accountant              $93,770.59 - $123,422.75 

Senior Administrative Analyst $103,572.92 - $136,338.66 

Senior Executive Assistant** $89,213.94   $117,426.04 

Senior HR  Analyst             $96,703.97 - $127,291.44 

Senior Planner                 $120,803.32 - $146,841.24 

Senior Information Analyst/Developer $107,688.00 - $141,750.00 

Video Media Specialist         $83,303.49 - $109,652.63 

*=Non-Exempt Status                                               

** = New Classifications Approved on 06/11/19       
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Appendix B – SALARY SCHEDULE 

4% Salary Increase  

Effective July 5, 2020 

Job Classification Annual Salary 

Administrative Analyst I       $84,013.06 - $110,597.63 

Administrative Analyst II      $92,782.50 - $122,123.08 

Administrative Assistant* $80,150.62 - $97,423.17 

Budget Manager                 $108,986.67 - $143,457.96 

Building Inspection Manager    $127,580.02 - $155,075.68 

Buyer                          $83,251.59 - $109,584.60 

Crime Analyst                  $100,571.56 - $132,383.09 

Deputy City Clerk              $95,765.65 - $116,403.79 

Economic Development Coordinator $105,678.43 - $131,039.87 

Economic Development Specialist  $100,637.72 - $121,479.71 

Emergency Services Coordinator $111,188.18 - $146,338.61 

Environmental & Regulatory Compliance Specialist $107,407.22 - $141,378.82 

Executive Assistant*            $88,153.19 - $107,151.12 

Financial Analyst I            $78,444.82 - $103,256.31 

Financial Analyst II           $86,635.63 - $114,038.74 

Housing & Neigh Svcs Manager   $107,715.84 - $141,792.20 

Human Resources Analyst I      $84,013.06 - $110,597.63 

Human Resources Analyst II     $92,782.50 - $122,123.08 

Human Resources Assistant*      $59,846.36 - $72,741.16 

Human Resources Technician*     $72,585.85 - $88,233.82 

Information System Analyst         $106,395.05 - $140,047.23 

Information Technology Manager             $126,477.56 - $166,490.69 

Management Analyst** $111,384.00   $155,971.50 

Principal Civil Engineer       $132,922.26 - $172,877.47 

Principal Planner** $137,046.00 - $165,984.00 

Purchasing Agent               $109,734.23 - $141,526.45 

Recreation Services Supervisor $104,824.40 - $137,962.57 

Senior Accountant              $97,521.41 - $128,359.66 

Senior Administrative Analyst $107,715.84 - $141,792.20 

Senior Executive Assistant** $92,782.50   $122,123.08 

Senior HR  Analyst             $100,572.13 - $132,383.09 

Senior Planner                 $125,635.45 - $152,714.89 

Senior Information Analyst/Developer $111,995.52 - $147,420.00 

Video Media Specialist         $86,635.63 - $114,038.74 

*=Non-Exempt Status                                              

 ** = New Classifications Approved on 06/11/19       
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Appendix C – SALARY SCHEDULE 

3% Salary Increase  

Effective July 4, 2021 

Job Classification Annual Salary 

Administrative Analyst I       $86,533.46 - $113,915.56 

Administrative Analyst II      $95,565.98 - $125,786.77 

Administrative Assistant* $82,555.13 - $100,345.87 

Budget Manager                 $112,256.27 - $147,761.70 

Building Inspection Manager    $131,407.42 - $159,727.95 

Buyer                          $85,749.14 - $112,872.14 

Crime Analyst                  $103,588.71 - $136,354.59 

Deputy City Clerk              $98,638.62 - $119,895.91 

Economic Development Coordinator $108,848.78 - $134,971.07 

Economic Development Specialist  $103,656.85 - $125,124.11 

Emergency Services Coordinator $114,523.83 - $150,728.77 

Environmental & Regulatory Compliance Specialist $110,629.44 - $145,620.18 

Executive Assistant*            $90,797.78 - $110,365.66 

Financial Analyst I            $80,798.17 - $106,354.00 

Financial Analyst II           $89,234.70 - $117,459.90 

Housing & Neigh Svcs Manager   $110,947.32 - $146,045.97 

Human Resources Analyst I      $86,533.46 - $113,915.56 

Human Resources Analyst II     $95,565.98 - $125,786.77 

Human Resources Assistant*      $61,641.75 - $74,923.39 

Human Resources Technician*     $74,763.43 - $90,880.83 

Information System Analyst         $109,586.90 - $144,248.65 

Information Technology Manager             $130,271.89 - $171,485.41 

Management Analyst** $114,725.52   $160,650.64 

Principal Civil Engineer       $136,909.93 - $178,063.79 

Principal Planner** $141,157.38 - $170,963.52 

Purchasing Agent               $113,026.26 - $145,772.25 

Recreation Services Supervisor $107,969.13 - $142,101.45 

Senior Accountant              $100,447.05 - $132,210.45 

Senior Administrative Analyst $110,947.32 - $146,045.97 

Senior Executive Assistant** $95,565.98   $125,786.77 

Senior HR  Analyst             $103,589.29 - $136,354.59 

Senior Planner                 $129,404.52 - $157,296.34 

Senior Information Analyst/Developer $115,355.39 - $151,842.60 

Video Media Specialist         $89,234.70 - $117,459.90 

*=Non-Exempt Status                                              

 ** = New Classifications Approved on 06/11/19       
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Appendix D – SALARY SCHEDULE 

3% Salary Increase  

Effective July 3, 2022 

Job Classification Annual Salary 

Administrative Analyst I       $89,129.46 - $117,333.02 

Administrative Analyst II      $98,432.96 - $129,560.37 

Administrative Assistant* $85,031.79 - $103,356.24 

Budget Manager                 $115,623.95 - $152,194.55 

Building Inspection Manager    $135,349.64 - $164,519.79 

Buyer                          $88,321.61 - $116,258.30 

Crime Analyst                  $106,696.37 - $140,445.22 

Deputy City Clerk              $101,597.78 - $123,492.78 

Economic Development Coordinator $112,114.25 - $139,020.20 

Economic Development Specialist  $106,766.55 - $128,877.83 

Emergency Services Coordinator $117,959.54 - $155,250.64 

Environmental & Regulatory Compliance Specialist $113,948.32 - $149,988.79 

Executive Assistant*            $93,521.71 - $113,676.63 

Financial Analyst I            $83,222.11 - $109,544.62 

Financial Analyst II           $91,911.74 - $120,983.70 

Housing & Neigh Svcs Manager   $114,275.74 - $150,427.35 

Human Resources Analyst I      $89,129.46 - $117,333.02 

Human Resources Analyst II     $98,432.96 - $129,560.37 

Human Resources Assistant*      $63,491.00 - $77,171.09 

Human Resources Technician*     $77,006.33 - $93,607.26 

Information System Analyst         $112,874.50 - $148,576.11 

Information Technology Manager             $134,180.04 - $176,629.97 

Management Analyst** $118,167.29   $165,470.16 

Principal Civil Engineer       $141,017.22 - $183,405.71 

Principal Planner** $145,392.10 - $176,092.43 

Purchasing Agent               $116,417.04 - $150,145.42 

Recreation Services Supervisor $111,208.21 - $146,364.49 

Senior Accountant              $103,460.46 - $136,176.77 

Senior Administrative Analyst $114,275.74 - $150,427.35 

Senior Executive Assistant** $98,432.96   $129,560.37 

Senior HR  Analyst             $106,696.97 - $140,445.22 

Senior Planner                 $133,286.65 - $162,015.23 

Senior Information Analyst/Developer $118,816.05 - $156,397.88 

Video Media Specialist         $91,911.74 - $120,983.70 

*=Non-Exempt Status                                               

** = New Classifications Approved on 06/11/19       
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RESOLUTION NO. ____ 

 

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF MILPITAS ADOPTING THE 

MEMORANDUM OF UNDERSTANDING WITH THE MILPITAS PROFESSIONAL 

TECHNICAL UNIT, AN AFFILIATE OF LIUNA/UPEC LOCAL 792, FOR THE PERIOD OF 

JULY 1, 2019, THROUGH JUNE 30, 2023 
 

WHEREAS, the most recent Memorandum of Understanding (MOU) between the Professional 
Technical (ProTech) Unit, an affiliate of LIUNA/UPEC Local 792, and the City of Milpitas covered the 

period of July 1, 2019 through June 30, 2023; and 

 
WHEREAS; representatives of ProTech and UPEC Local 792 and the City of Milpitas met in 

good faith and negotiated a successor MOU; and 

 

WHEREAS, the new MOU between ProTech and the City of Milpitas shall be effective July 1, 
2019, through June 30, 2023, a copy of which is attached as “Exhibit A.” 

 

 NOW, THEREFORE, the City Council of the City of Milpitas hereby finds, determines, and 
resolves as follows:  

 

1. The City Council has considered the full record before it, which may include but is not 
limited to such things as the staff report, testimony by staff and the public, and other 

materials and evidence submitted or provided to it.  Furthermore, the recitals set forth 

above are found to be true and correct and are incorporated herein by reference.  

 
2. The MOU between the Professional Technical Unit and the City of Milpitas, attached 

hereto as Exhibit A, is hereby approved and the City Representatives are hereby 

authorized to execute it. 
 

PASSED AND ADOPTED this ______ day of ___________, 2019, by the following vote: 

 

AYES: 

NOES: 

ABSENT: 

ABSTAIN: 

 
ATTEST:       APPROVED: 

 

 

    ___________________________ 
Mary Lavelle, City Clerk     Rich Tran, Mayor  

 

 
APPROVED AS TO FORM: 

 

 
   

Christopher J. Diaz, City Attorney 
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MILPITAS PROFESSIONAL AND 

TECHNICAL GROUP (PROTECH) 

 

 

AN AFFILIATE OF 

LIUNA/UPEC LOCAL 792, AFL-CIO 

 

 

 

 

MEMORANDUM 

 

OF 

 

UNDERSTANDING 

 

 

 

 

 

 

 

 

 

July 1, 2019– June 30, 2023 

 

68



EXHIBIT A 

TABLE OF CONTENTS 

 

 
SECTION 1.00 - EMPLOYEE RIGHTS ............................................................................................................... 1 
SECTION 2.00 - CITY RIGHTS ............................................................................................................................ 3 
SECTION 3.00 - ADVANCE NOTICE AND APPEALS PROCEDURE ........................................................... 4 
SECTION 4.00 - DISCIPLINARY ACTION ........................................................................................................ 4 
SECTION 5.00 - LAYOFF ...................................................................................................................................... 7 
SECTION 6.00 - RESIGNATION .......................................................................................................................... 7 
SECTION 7.00 - OTHER EMPLOYMENT ......................................................................................................... 7 
SECTION 8.00 – GRIEVANCE PROCEDURE ................................................................................................... 8 
SECTION 9.00 - ANNUAL VACATION LEAVE .............................................................................................. 12 
SECTION 10.00 - SICK LEAVE .......................................................................................................................... 14 
SECTION 11.00 - FAMILY LEAVE ................................................................................................................... 14 
SECTION 12.00 - COMPASSIONATE LEAVE ................................................................................................ 15 
SECTION 13.00 - MILITARY LEAVE ............................................................................................................... 15 
SECTION 14.00 - LEAVE OF ABSENCE .......................................................................................................... 15 
SECTION 15.00 - JURY LEAVE ......................................................................................................................... 16 
SECTION 16.00 – WORKERS’ COMPENSATION LEAVE ........................................................................... 16 
SECTION 17.00 - OVERTIME ............................................................................................................................ 17 
SECTION 18.00 - HOLIDAYS ............................................................................................................................. 18 
SECTION 19.00 – TRAINING ............................................................................................................................. 19 
SECTION 20.00 - ATTENDANCE ...................................................................................................................... 19 
SECTION 21.00 - PAY PLAN .............................................................................................................................. 20 
SECTION 22.00 - RETIREMENT PLAN ........................................................................................................... 22 
SECTION 23.00 - BENEFITS .............................................................................................................................. 25 
SECTION 24.00 – TEMPORARY UPGRADE PAY/WORK OUT OF CLASS .............................................. 26 
SECTION 25.00 - NO DISCRIMINATION ........................................................................................................ 26 
SECTION 26.00 - SALARY .................................................................................................................................. 27 
SECTION 27.00 - BILINGUAL ASSIGNMENT ................................................................................................ 27 
SECTION 28.00 - WORK SCHEDULES ............................................................................................................ 27 
SECTION 29.00 - HEALTH & SAFETY ............................................................................................................ 28 
SECTION 30.00 - MISCELLANEOUS ............................................................................................................... 28 
SECTION 31.00 - EMPLOYEE FITNESS PROGRAM .................................................................................... 29 
SECTION 32.00 - LATERAL TRANSFERS ...................................................................................................... 29 
SECTION 33.00 - MILEAGE REIMBURSEMENT .......................................................................................... 30 
SECTION 34.00 - TUITION REIMBURSEMENT ............................................................................................ 31 
SECTION 35.00 – CERTIFICATION PAY ........................................................................................................ 31 
SECTION 36.00 – NO STRIKE CLAUSE .......................................................................................................... 31 
SECTION 37.00 – LIUNA NATIONAL (INDUSTRIAL) PENSION FUND ................................................... 31 

APPENDIX “A”  .................................................................................................................................................. 314 

 

 

69



ProTech 

July 1, 2019 through June 30, 2023 

 1 

CITY OF MILPITAS AND MILPITAS PROFESSIONAL AND TECHNICAL GROUP 

(PROTECH), AN AFFILIATE OF LIUNA/UPEC LOCAL 792, AFL-CIO COMPREHENSIVE 

MEMORANDUM OF UNDERSTANDING ON SALARIES, FRINGE BENEFITS, AND 

WORKING CONDITIONS 

 

July 1, 2019 – June 30, 2023 

 

The authorized representatives of the City Council of the City of Milpitas, hereafter referred to as the 

"City" and the authorized representatives of the Milpitas Professional and Technical Group, hereafter 

referred to as the " Union" do jointly accept and agree to all the terms and conditions of employment set 

forth in this Comprehensive Memorandum of Understanding (MOU), pursuant to Section 15.13 of the 

Personnel Rules and Regulations of the City of Milpitas (as amended). 

 

The term of this MOU is from July 1, 2019 through June 30, 2023. This Memorandum of Understanding 

shall apply to represented permanent and probationary employees hereafter referred to as “employee(s)” 

unless otherwise specifically indicated, assigned to those classes listed in the salary schedule set forth in 

Appendix “A” attached hereto. When classes are created which the City determines fall under the 

representation of the Union, this Understanding shall also apply. 

 

Unless otherwise specifically amended by the terms of this MOU, any term or condition of employment 

previously known to and approved by the City (and not terminated by the City) remains as previously 

established. 

 

SECTION 1.00 - EMPLOYEE RIGHTS 
 

1.01 Any employee in the City's competitive service may join, organize or maintain membership in a 

labor organization if the employee so desires. The City neither encourages nor discourages these 

activities, nor does membership or non-membership in any labor organization affect the 

employee's standing or right as a City employee. The right to join, organize or maintain 

membership in a labor organization is also extended to any association of municipal employees 

not identified with any labor organization. 

 

The right to join a labor union or any association of municipal employees also includes the right 

not to join. Any employee desiring to join, remain a member, or become independent of any such 

organization or association must be free to exercise their right without undue influence, coercion, 

intimidation or pressure of any kind from any person. 

 

1.02    Maintenance of Membership:  

Employees who are dues paying union members at the time of the signing of this contract, or 

become dues paying members during the term of the contract, shall remain dues paying members 

for the duration of the contract. Should the contract be expired, there shall be an annual opt-out 

period during the month of June each year. 

 

 

 

1.03 City employees participating in organizational or other labor union activities or similar activities 

of any employee association are required to conduct such activities on their own time and not 

during regularly assigned working hours, with the following exceptions: 
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1.03.1 A steward representing or assisting a fellow employee in the presentation of a 

grievance may utilize such time as is essential for the presentation of the grievance to 

management during working hours; however, solicitation of grievances shall be on 

the steward and employee's own time. 

 

1.03.2 Officials of any organization representing City employees may meet on City time 

with the City Manager or other City officials when such meeting times are approved 

by the City Manager. 

 

1.03.3 Representatives of the Union, having business (other than recruiting of members) 

with the officers or individual members of the Union may meet and confer with such 

officers or members during the course of the working day for a reasonable period of 

time provided that permission is first obtained from the Department Head, and the 

employee's immediate supervisor, and further provided that the conduct of such 

business will in no way conflict with the performance of City business. 

 

1.04 Use of work place or premises for organizational activities other than the presentation of a 

grievance or the conduct of business as provided for above, is permitted only after working 

hours, with the advance notice to the Department Head or City Manager and shall in no way 

interfere with the performance of official duties of on-duty personnel. Official bulletin boards 

may be used only for notice of meetings of any employee organizations and for no other 

organizational purpose. The City shall, however, provide space upon request at any City facility 

for a union or employee association furnished, installed and maintained bulletin board for 

posting of notices and bulletins and a magazine rack for the distribution of union or association 

literature. 

 

 

1.05 Time off for Association Meetings/Trainings 

 

The City shall provide annual paid release time for Association officers and members to conduct 

Association business such as negotiations, conventions, symposia, etc. excluding political 

activity, upon reasonable written notice to and prior approval by the appropriate department 

head.  Release time shall not result in overtime by an employee.  These events shall include but 

are not limited to: 

 

Event  Personnel Time  

Labor Negotiations Training  2 5 days 

Health Benefit Meetings 2 4 hours 

CalPERS Meetings 2 1 day 

Association Conferences 1 5 days 

Total  144 hours 

 

1.05.1 In accordance with A.B. 119 (2017), every one (1) month, the City shall remit all sums deducted 

to the Union. The City will share with ProTech the following information related to newly hired 

employees: the name, job title, work location, work, home, and personal cellular telephone 

numbers, personal email addresses on file with the City, and home address of all employees 

within 30 days of the new hire and will provide an accumulated total annual amount deducted per 

employee.   
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1.05.2 The City will notify the Labor Relations Representative of new hire orientations, so that the 

Union Representative may attend the orientation. 

SECTION 2.00 - CITY RIGHTS 
 

2.01 The City continues to possess exclusively the rights listed below, plus all other rights to which by 

law the City is entitled.  These rights may not be abridged or modified in any way, except by 

formal legislative action by the City Council (i.e., resolution or ordinance).  The City has the 

right and may exercise its discretion: 

 

2.02.1 To determine the mission of all constituent departments, commissions and boards;  

 

2.02.2 To set standards of service; 

 

2.02.3 To determine the appropriate levels of City services, except where defined in the 

MOU; 

 

2.02.4 To take disciplinary action for just cause; 

 

2.02.5 To determine the procedures and standards of selection for employment and the 

content of job classifications.  

 

2.02.6 To organize and reorganize its departments and affairs, and to otherwise exercise 

complete control and discretion over its organization;  

 

2.02.7 To relieve its employees from duty because of lack of work or other legitimate 

reasons;  

 

2.02.8 To employ any appropriate means or method to maintain the efficiency of 

governmental operations and administration; 

 

2.02.9 To determine the methods, means and personnel by which government operations are 

to be conducted;  

 

2.02.10 To determine when an emergency exists and to take all necessary action to carry out 

its mission in emergencies, including recalling and deploying off-duty personnel and 

requiring that employees work overtime;  

 

2.02.11 To exercise complete control and discretion over its organization and technology; 

 

2.02.12 Except in case of emergency the City shall give written notice (30 days in advance of 

any contract with third parties which shall result in the lay-off, demotion, or transfer 

of any employee represented by the union) and shall meet and confer with the union 

regarding the same upon reasonable written notice; 

 

2.02.13 To direct employees, make assignments and require overtime work; 

 

2.02.14 To transfer or reassign employees, as outlined in the MOU; 
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2.02.15 To layoff employees by position as result of: elimination of positions through City 

Council resolution; lack of work; budgetary considerations (including without 

limitation lack of funds or revenue downturn); reorganization; or other related 

reasons; 

 

2.02.16 Any agreement between the City and the Union evidenced by a Memorandum of 

Understanding pursuant to Government Code Section 3500 et. seq. shall take 

precedence over any of the above enumerated employee and management rights; and 

that such a Memorandum of Understanding shall be honored in good faith during the 

life of this contract.  

 

2.02.17 Any violation of the policies and procedures created by this MOU may be subject to 

disciplinary action as defined by this MOU. 

 

2.02.18 The parties acknowledge that the City shall have the right to amend its personnel 

rules and regulations, personnel ordinances and resolutions, and employer-employee 

relations resolution during the term of the Memorandum of Understanding such rules 

and policies may be implemented after meeting and consulting, as appropriate, under 

the Meyers-Milias-Brown Act. 

 

SECTION 3.00 - ADVANCE NOTICE AND APPEALS PROCEDURE 
 

Except in cases of emergency as provided in this section, the City shall give reasonable written notice to 

each recognized employee organization affected by an ordinance, rule, resolution, or regulation directly 

relating to matters within the scope of representation including actions taken under City Rights that affect 

wages, hours and other terms and conditions of employment proposed to be adopted by the City and shall 

give such recognized employee organizations the opportunity to meet with City representatives. 

 

SECTION 4.00 - DISCIPLINARY ACTION 
 

The City may take disciplinary action against any Employee for just cause. The City recognizes the 

practice of progressive discipline; however, depending on the severity of the offense, the City may 

immediately impose more severe discipline. 

 

4.01 Grounds for Discipline: Discipline may be imposed for just cause, including without limitation 

for the following grounds: 

 

4.01.1 Fraud in securing appointment or falsification concerning records, fellow employees, 

or work performed; 

 

4.01.2 Failure to perform satisfactorily the duties and responsibilities of an employee's 

position; 

 

4.01.3 Neglect of duty; 

 

4.01.4 Insubordination; 

 

4.01.5 Reporting for or performing duty under impairment as a result of alcohol and/or drug 

use; 
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4.01.6 Dishonesty or misuse of, or misappropriation of City property and funds; 

 

4.01.7 Conviction of any crime involving moral turpitude, or substantially relating to the 

function of an employee's position; 

 

4.01.8 Unauthorized absence; 

 

4.01.9 Non-observance of work hours, including tardiness, and abuse of sick leave 

privileges; 

 

4.01.10 Discourteous or non-cooperative treatment of the public or other employees; 

 

4.01.11 Conduct, either during or outside of duty hours, which is of such a nature that it 

causes discredit to the employee's department or the City; 

 

4.01.12 Failure to abide by any condition of employment stipulated in the: Municipal Code; 

Personnel Rules and Regulations; any City or department policies or procedures; or 

Memoranda of Understanding approved by formal action of the Council; 

 

4.01.13 Knowingly filing or pursuing a false charge;  

 

4.01.14 Threats of violence or acts of violence towards fellow employees or members of the 

public in the workplace;  

 

4.01.15 Abuse of any City and/or Department policies and procedures. 

4.02 Pre disciplinary Procedures 

 

4.02.1 Prior to taking any disciplinary action, as defined in Section 4.02.6, except for 

Section 4.03.1- Written Reprimand, against a permanent employee, the City shall 

notify the employee and Union in writing of the following: 

 

(a) The proposed disciplinary action; 

 

(b) The nature of the charges and/or violation of City ordinances, resolutions, 

written procedures, municipal code, or departmental regulations and policies; 

 

(c) The reasons for the proposed action; 

 

(d) The materials upon which the action is based; 

 

(e) The opportunity of the employee to appear before a designated City 

representative and respond to the charges at a specified place and time; 

 

(f) The right of the employee to be represented by an attorney or other 

representative at any disciplinary conferences or proceedings. 

 

4.02.2 If the City representative determines that he or she cannot be impartial, or upon 

timely written request by the employee or the Union, the Human Resources Director 

or designee may hear the employee's response. 

74



ProTech 

July 1, 2019 through June 30, 2023 

 6 

 

4.02.3  Any employee notified pursuant to 4.02.1 above who desires an opportunity to 

respond may do so by appearing at the appointed place and time. Said response may 

be oral or in writing. The employee is not entitled to an evidentiary hearing, and the 

sole purpose of the meeting shall be to hear the response of the employee to the 

charges. The employee shall be entitled to representation, but shall not be entitled to 

present witnesses, unless the City determines that the presentation of witnesses is 

necessary. 

 

4.02.4 In the event that the employee is unable to respond to the charges within the time 

permitted, and demonstrates the reasonableness of a continuance, the City may grant 

a continuance. 

 

4.02.5 As soon as practical after the employee has had an opportunity to present a response, 

the City will notify the employee and the Union in writing of the nature and extent of 

the discipline, if any, and the time of commencement thereof. Said notification will 

also advise the employee of any right of appeal. 

 

4.02.6 For the purposes of the application of the procedures outlined in sections 4.02.1 

through 4.02.5, a disciplinary action shall be defined as a suspension from work, or 

an equivalent reduction in salary, demotion or discharge. 

 

 

 

4.03 Disciplinary Action 

 

4.03.1 Written Reprimand: Repeated violations or more severe misbehavior may require a 

more formal response by the supervisor to the employee. In this case the employee is 

provided with a written memorandum which outlines the violations being addressed 

and the expected actions to be taken by the employee in response to the 

memorandum. The written reprimand contains an indication of subsequent 

disciplinary steps to be taken in the event that the employee fails to respond 

appropriately. A copy of the written reprimand shall be placed in the employee's 

official personnel record.   

 

4.03.2 The Human Resources Director shall remove a letter of reprimand from a personnel 

file based upon a written request submitted by the employee provided there has been 

no additional disciplinary actions during the subsequent thirty-six (36) months.  

 

4.03.3 Suspension: In the event of more severe or repeated violations, the employee may be 

relieved of duty by the City for a specified period of time without pay. Such 

suspension shall not exceed thirty (30) calendar days and shall be subject to the 

procedures outlined in sections 4.02.  

 

4.03.4 Reduction in Salary Range: In the event of more severe or repeated violations, the 

employee's salary may be reduced by the City within the range for the position held. 

Such reduction in salary shall be subject to the procedure outlined in Section 4.02 

Reduction shall be made on a permanent or temporary basis. 

 

4.03.5 Involuntary Demotion: In the event of more severe or repeated violations, the 
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employee may be reduced in rank and pay by the City. Such demotion shall be in 

conformance with Section 4.02. Demotions shall be made on a permanent or 

temporary basis.  

 

4.03.6 Termination of Employment: The City may terminate the employment of an 

employee for more severe or repeated violations of the City or Department rules, 

regulations, policies or procedures. Such termination shall be in conformance with 

Section 4.02. 

 

4.04 Appeal of Discipline: An employee subject to disciplinary action as defined in section 4.02.6 

may appeal the discipline pursuant to the grievance and arbitration process outlined in Section 

8.00 of this MOU.  

 

SECTION 5.00 - LAYOFF 
 

5.01 Any layoff shall be according to seniority and the procedures defined in Municipal Code Section 

VI-102. 

 

5.01.1 The City Manager, after review with the Department Head and the Human Resources 

Director, may lay off an Employee because of material change in duties, 

organization, or shortage of work or funds in the department or the City. 

 

5.01.2 The Human Resources Director shall notify the affected Employee(s) in writing at least 

thirty (30) days in advance of the intended layoff and of their option to accept a 

voluntary demotion in lieu of layoff. 

 

5.01.3 Employees laid-off or accepting demotions in lieu of layoff shall be placed on a 

Re-Employment List in inverse order of displacement for an appropriate Class for three 

(3) years. 

 

SECTION 6.00 - RESIGNATION 
 

An Employee wishing to resign in good standing shall file with the Department Head a written 

resignation at least two calendar weeks before the effective date of termination, stating the reasons for 

leaving. The resignation shall be forwarded to the Human Resources Director. Failure to comply with 

this requirement shall be entered in the service record of the Employee and may be cause for denying 

future employment with the City. 

 

SECTION 7.00 - OTHER EMPLOYMENT 
 

7.01 Employees may engage in other employment or business activity that does not conflict with the 

Employee's duties.  

 

7.02 An employee's outside employment, activity or enterprise may be prohibited if it: 

 

7.02.1 Involves the use for private gain or advantage of City time, facilities, equipment and 

supplies; or the badge, uniform, prestige or influence of the City office or 

employment. 

 

76



ProTech 

July 1, 2019 through June 30, 2023 

 8 

7.02.2 Involves receipt or acceptance by the Employee of any money or other consideration 

from anyone other than the City for the performance of an act which the Employee, 

if not performing such act, would be required or expected to render in the regular 

course of hours of City employment or as a part of regular duties. 

 

7.02.3 Involves the performance of an act, which may later be subject directly or indirectly 

to the control, inspection, review, audit or enforcement of any other Employee of the 

City, or has the potential for creating a conflict of interest. 

 

7.02.4 Involves such time demands as would reduce the Employee's efficiency or safe 

operation of equipment, such as sleep deprivation or physical exhaustion prior to 

start of employees shift.  In no case shall the employee conduct non city business 

during City work hours.   

 

7.03 Employees must obtain approval from their Department Head and the Human Resources Director 

of other employment or business activities in writing prior to engaging in such activities. 

Disapproval of other employment may be appealed to the City Manager whose decision shall be 

final. Other employment notices shall be kept in the Employee's personnel file and maintained 

according to Personnel Rules Section 11.00. 

 

7.04 Employees who engage in outside employment that is in conflict with their duties or who 

intentionally fail to submit a timely notice to engage in outside employment shall be subject to 

disciplinary action.   

 

SECTION 8.00 – GRIEVANCE PROCEDURE 
 

8.01. Definition  

 

8.01.1 For the purposes of this section a “grievance” is any dispute which involves the 

interpretation or application of this Memorandum of Understanding (hereinafter 

“MOU”), or appeal of a formal disciplinary action. For the purposes of arbitration, a 

disciplinary action shall be defined in Section 4.02.6 of this MOU.  Complaints or 

disputes in which a specific review is provided by law (i.e. OSHA, EEOC, DFEH) or 

by the City’s personnel rules, or reserved as city rights (except as provided in 

Personnel Rule Sections 15.05, 15.07) shall not be subject to the grievance 

procedure.  If any party initiates litigation concerning a matter which is otherwise 

subject to the grievance process, the other party may (at their discretion) deem the 

litigating party as having elected court remedies and waived any rights under this 

grievance procedure. Performance appraisal reviews are not grievable.  

 

8.01.2 A “grievant” is any Employee adversely affected by an alleged violation of the 

specific provisions of the MOU or a formal disciplinary action, or the Professional 

and Technical Group on behalf of more than one employee, adversely affected by an 

alleged violation of the specific provisions of the Memorandum of Understanding.  

 

8.01.3 A “working day” is any day in which City Hall is open for business. 

 

8.01.4 “Employee organization” is the Professional and Technical Group. 

 

8.02 General Provisions 
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8.02.1 Every effort will be made by the parties to settle grievances at the lowest possible 

level. 

 

8.02.2 Until final disposition of a grievance, the grievant shall comply with the directions of 

the grievant’s immediate supervisor. 

 

8.02.3 Documents dealing with the processing of a disciplinary grievance shall be filed in 

the personnel file of the grievant.  

 

8.02.4 No party to a grievance shall take any reprisals against the other party to the 

grievance because the party participated in an orderly manner in the grievance 

procedure.  

 

8.02.5 Failure of the grievant to adhere to the time deadlines shall mean that the grievance 

is withdrawn.  The grievant and the City may extend any time deadline by written 

mutual agreement.  Furthermore, if there is a mutual written agreement, the grievant 

may skip a step in the grievance process. The employee concerned shall be 

personally present at all stages of the grievance procedure unless that employee 

specifically waives the right in writing.  

 

8.02.6 Every effort will be made to schedule meetings for the processing of grievances at 

times which will not interfere with the regular working day of the participants.  If 

any grievance meeting or hearing must be scheduled during duty hours, any 

employee required by either party to participate as a witness or grievant in such 

meeting or hearing shall be released from regular duties without loss of pay for a 

reasonable amount of time.  Overtime is not provided for off-duty time except for 

witnesses requested to testify by the City.  

 

8.02.7 Either the City or the grievant may be represented at any step of the procedure by an 

individual of the party’s choice.  

 

8.02.8 Any employee may at any time present grievances to the City and have such 

grievances adjusted without the intervention of the Association, as long as the 

adjustment is reached prior to arbitration and is not inconsistent with the terms of 

this MOU or the Personnel Rules.  

 

8.02.9 The City and the employee organization may agree to consolidate grievances at any 

level.  

 

8.03 Procedure 

 

8.03.1 Employees must initiate a written grievance within twenty (20) working days 

following the occurrence, or knowledge of the events on which the grievance is 

based.  Failure to do so will result in the employee being barred from advancing the 

grievance.  A grievance, or a copy of the grievance, should be provided to the 

grievant’s supervisor, Department Head, and the Director of Human Resources.  

 

8.03.2 Elements of a Grievance 
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The written grievance shall include: 

 

(a) A description of the specific facts and grounds upon which the grievance is 

based including names, dates, and places necessary for a complete 

understanding of the grievance; 

(b) A specific explanation of how the grievant has been adversely affected; 

(c) Listing of the provisions of the MOU which are alleged to have been violated; 

(d) A listing of specific actions requested by the grievant of the City which will 

remedy the grievance, including a specific dollar amount, and the basis for the 

dollar amount, of any alleged damages at issue, provided the employee has 

access to relevant financial data; 

(d) A statement declaring self-representation or the selection of representation by 

the Association for said grievance;  

(e) The printed name and signature of the grievant;   

(f) The name, address and telephone number of the person(s) to whom notices 

may be sent regarding the grievance; and 

(g) Date of grievance. 

 

Grievances that fail to include these elements may not be considered or appealed 

unless the City waives this section.   

 

8.03.3 Informal Resolution 

 

It is the intent to deal with and settle grievances informally, at the nearest practical 

organizational level, and as promptly and fairly as possible.  An employee who has a 

grievance shall first try to settle it through discussions with the employee’s 

immediate supervisor. The immediate supervisor shall respond within thirty (30) 

working days which may be extended ten (10) working days with notice to the 

grievant and/or the parties may by mutual agreement extend the time which is 

necessary to resolve the grievance.  Any decisions rendered shall be consistent with 

the authority to do so. If the employee is not satisfied with the outcome of the 

informal resolution the employee may advance the grievance to Level I.   

 

8.03.4 Level I – Department Head 

 

If the employee is not in agreement with the informal decision rendered, he/she shall 

have the right to file a formal written appeal to the Department Head (with a copy to 

the Human Resources Director) within fifteen (15) working days after the date a 

decision has been rendered.  The appeal shall include a copy of the written 

response(s) provided by the City during the informal step of this grievance 

procedure.  The appeal shall contain an explanation why the grievant believes the 

decision at the informal grievance step was unsatisfactory.  The Department Head 

shall consider the grievance, and submit a written response within fifteen (15) 

working days. 

 

8.03.5 Level II – Human Resources Director 

 

If the employee is not in agreement with the decision rendered by the Department 

Head, he/she shall have the right to file a formal written appeal to the Human 

Resources Director within ten (10) working days after the date a decision has been 
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rendered at Level I.  This appeal shall include a copy of the written grievance, the 

grievant’s appeal to Level I, and any written response(s) provided by the City during 

the prior steps of the grievance process.  The appeal shall contain an explanation 

why the grievant believes the decision at Level I was unsatisfactory.  The Human 

Resources Director shall consider the grievance, and submit a written response 

within fifteen (15) working days.   

 

8.03.6 Level III – City Manager  

 

If the employee is not in agreement with the decision rendered by the Human 

Resources Director, he/she shall have the right to file a formal written appeal to the 

City Manager within ten (10) working days after the date a decision has been 

rendered at Level II.  This appeal shall include a copy of the written grievance, the 

grievant’s appeal to Level II, and any written response(s) provided by the City during 

the prior steps of the grievance process.  The appeal shall contain an explanation 

why the grievant believes the decision at Level II was unsatisfactory.  The City 

Manager shall consider the grievance, and submit a written response within fifteen 

(15) working days.  Unless the grievance is subject to arbitration (as defined herein), 

the City Manager’s decision is final. 

 

8.03.7 Level IV– Arbitration 

 

(a) If the matter is subject to arbitration as defined herein, and the grievant is not 

satisfied with the decision of the City Manager, the grievant may within fifteen 

(15) working days of the date of the decision submit a request in writing to the 

Human Resources Director that the grievance be submitted to arbitration.  The 

grievant and the City shall attempt to agree upon an arbitrator.  If no agreement 

can be reached, they shall request that the State Conciliation Service supply a 

panel of five (5) names of persons experienced in hearing grievances involving 

public employees.  Each party shall alternately strike a name until only one (1) 

name remains.  The remaining panel member shall be the arbitrator.  The order 

of striking shall be determined by lot. 

 

(b) If either the City or the grievant so requests, an arbitrator shall hear the merits 

of any issue raised regarding arbitrability of a grievance first.  No hearing on 

the merits of the grievance will be conducted until the issue of arbitrability has 

been decided.  If the issue of arbitrability is heard by an arbitrator and the 

arbitrator decides the underlying dispute is arbitrable, a different arbitrator 

shall hear the merits of the underlying grievance, if the City or the union so 

requests. 

 

(c) The arbitrator shall, as soon as possible, hear evidence and render a decision 

on the issues or issues.  If the parties cannot agree upon a submission 

agreement, the arbitrator shall determine the issues by referring to the written 

grievance and the answers thereto at each step.  A certified court reporter shall 

record the entire arbitration hearing unless the parties mutually agree 

otherwise. 

 

(d) The jurisdiction and authority of the arbitrator so selected and the opinions the 

arbitrator expresses will be confined exclusively to the interpretation of the 
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express provision or provisions of the MOU.  The arbitrator shall be without 

power or authority to make any decision that requires the City to do an act 

prohibited by law. 

 

(e) Arbitrators shall have no authority to award back pay or other monetary relief 

extending more than forty (40) days prior to submission of the initial written 

grievance except in cases of grievance claims for incorrect pay. 

 

(f) After a hearing and after both parties have had an opportunity to make written 

arguments, the arbitrator shall submit written findings and a decision, which is 

final and binding on all parties.  

 

(g) The fees and expenses of the arbitrator and the certified court reporter shall be 

shared equally by the City and the grievant, or employee organization, if the 

employee organization represents the grievant at the arbitration.  Financial 

responsibility shall be confirmed prior to selection of an arbitrator.  All other 

expenses shall be borne by the party incurring them, and neither party shall be 

responsible for the expense of witnesses called by the other.  A party 

requesting a transcript shall bear the cost thereof; or if each party receives a 

copy the cost will be shared equally.   

 

(h) This grievance procedure is the exclusive remedy to resolve disputes as 

described herein. 

 

SECTION 9.00 - ANNUAL VACATION LEAVE 
 

9.01 All employees shall be entitled to paid annual vacation leave beginning at the end of the first six 

months of service with the City. However, vacation credits shall be accrued beginning with the 

date of initial appointment.  Vacation is earned on an hourly basis.  A day is defined as eight (8) 

work hours. 

 

9.01.1 During the first through fourth years of service, vacation shall be computed at the 

rate of 11 working days per year.   

 

9.01.2 From the fifth year of employment through the ninth year of employment, all covered 

employees shall accrue 16 prorated days of vacation leave for each year of service. 

 

9.01.3 From the tenth year of employment through the fourteenth year of employment, all 

covered employees shall accrue 21 prorated days of vacation leave credit for each 

year of service. 

 

9.01.4 From the fifteenth year of employment through the nineteenth year of employment, 

all covered employees shall accrue 26 prorated days of vacation leave credit for each 

year of service. 

 

9.01.5 From the twentieth year of employment, all covered employees shall accrue 31 

prorated days of vacation leave credit for each year of service. 

 

9.02 Employees who work less than full time shall earn vacation credits on a pro-rated basis. 

 

81



ProTech 

July 1, 2019 through June 30, 2023 

 13 

9.03 Each employee shall be required to have served the equivalent of one year of continuous service 

in the City in order to be eligible for the employee's full annual vacation leave, provided 

however, that after six months of continuous service the employee may be permitted to take 

vacation leave not to exceed forty (40) work hours. 

 

9.04 The times during a calendar year at which an employee may take vacation shall be determined by 

the department head with due regard for the wishes of the employee and particular regard for the 

needs of the municipal service. If the requirements of the municipal service are such that an 

employee must defer part or all of his/her annual vacation in a particular calendar year, the 

appointing power shall permit the employee to take such deferred vacation during the following 

calendar year or allow the employee to cash out said vacation at his/her option, to the extent of 

the deferred portion. 

 

 

9.05 On the last day of the pay period that includes December 31 in 2019 (going forward effective 

June 1st 2020), no employee may accumulate and carry-over a vacation balance in excess of 260 

work-hours, without the express approval of the City Manager or designee. On the first full pay 

period after December 31, 2019 and then going forward June 1st, any hours above 260 will be 

cashed out. No employee shall be allowed to be on paid leave for a period of over three-hundred 

and twenty (320) consecutive work hours.  

 

9.06 In the event one or more municipal holidays fall within an annual vacation leave, such holidays 

shall not be charged as vacation leave. 

 

9.07 Upon separation from the service for any reason, an employee shall be compensated for all 

accrued vacation leave. 

 

9.08 On or about December 1 of each year, each Department Head may circulate a vacation roster for 

the forthcoming calendar year. Employees are then encouraged to indicate vacation choices. On 

or about January 1 of each calendar year, the Department Head shall notify employees of the 

approved vacation calendar for the year. Approval shall be granted after the supervisor and 

Department Head give consideration to the employee's wishes and the needs of the City. 

Employees may change vacation dates with the approval of the Department Head. In the event 

the needs of the City necessitate canceling of vacation scheduled for a minimum of 90 days in 

advance, which results in a financial loss to an employee, the City shall reimburse the employee 

the full amount of loss provided the employee demonstrates the impossibility of obtaining a 

refund and can document the amount of loss.  

 

9.09 Each fiscal year, an employee may elect to cash out a maximum of forty (40) hours of accrued 

vacation, and an employee whose annual vacation balance exceeds one hundred and twenty (120) 

hours may elect to cash out a maximum of eighty (80) hours as follows:  

 

9.09.1 The employee uses at least one full workday of paid vacation leave.  Vacation cash-

outs must be requested in advance and are contingent upon having an approved 

vacation leave within thirty (30) days, either before or after; or  

 

9.09.2 Requests for cash-outs in accordance to Section 9.09 must be submitted to Finance 

for payment in June by May 31st or in December by November 30th of each year.    
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SECTION 10.00 - SICK LEAVE 
 

10.01 Employees shall be granted paid sick leave credits beginning with date of original employment at 

the prorated rate of 12 days for each year of service. Employees become eligible to take accrued 

sick leave upon completion of one full month of continuous service.  Employees may use CTO in 

lieu of sick leave.  Sick leave shall not be considered as a privilege, which an employee may use 

at the employee's discretion, but shall be allowed only in case of necessity and actual sickness or 

disability. Medical or dental appointments may be charged against sick leave, but shall be limited 

to a maximum of four (4) hours per appointment and should be scheduled and approved in 

advance. Approval of sick leave for appointments in excess of four (4) hours are subject to the 

discretion of the Division Head. The City Manager shall direct and enforce such administrative 

control as may be necessary to prevent abuse of sick leave privilege. 

 

10.02 Employees who work less than full-time shall earn sick leave on a pro-rated basis. 

 

10.03 For employees hired on or before July 17, 1999, the City agrees to pay an employee who is 

separating from the City in good standing with at least five (5) years of service an amount equal 

to 2-1/2% per year of service for unused accrued sick leave. The pay-out formula shall be: 2.5% 

x years of service x highest hourly rate x sick leave hours accrued. Good standing shall be based 

on the employee's overall work record and the decision of the Human Resources Director.  (See 

Sections 22.04 and 22.04.1.) 

 

10.03.1 For employees hired on or before July 17, 1999, each November, an employee with 

five or more years of service may elect to cash out accrued sick leave.  Payout shall 

be in accordance with appropriate pay out formulas described in section 10.03. 

However, the maximum annual amount shall not exceed 50% of employee's sick 

leave balance. Employees eligible for this benefit shall at all times maintain a sick 

leave balance of at least 240 hours. 

 

10.04 The City agrees to provide PERS Credit for Unused Sick Leave provision (20965).  See MOU 

Section 22.04.1.   

 

SECTION 11.00 - FAMILY LEAVE 
 

11.01 Employees having available sick leave to their credit may draw upon such sick leave for family 

medical purposes when a member in the employee's immediate family is involved. 

 

11.01.1 As defined for the purpose of this section, family medical purposes shall be 

construed to mean illness, accident, medical appointments or other related 

occurrences. 

 

11.01.2 Spouse shall include registered domestic partner.  

 

11.01.3 Immediate family is defined to include: spouse, parent, child, sibling, grandparent, 

grandchild, domestic partner, and foster children (including step, adoptive, or in-law 

relatives). 

 

11.01.4 Each employee shall be allowed to use a maximum of eighty (80) hours of accrued 

sick leave per calendar year for this purpose. Additional leave may be granted in 

unusual circumstances by the Human Resources Director. 
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11.01.5 In addition, each employee shall be allowed to use fourteen (14) days of accrued sick 

leave for birth or adoption of a child. 

 

SECTION 12.00 - COMPASSIONATE LEAVE 
 

12.01 The City agrees to provide compassionate leave when death occurs to a member of the 

employee’s immediate family not to exceed one week (40 hours). 

 

12.02 Immediate family is defined to include: spouse, parent, child, sibling, grandparent, grandchild, 

domestic partner, and foster children (including step, adoptive, or in-law relatives).  

 

12.03 Salary paid during this leave is not deducted from any leave balance. Additional leave may be 

granted in special circumstances by the City Manager or designee. 

 

12.04 In special circumstances, the City Manager or designee may allow an employee to utilize 

compassionate leave for individuals who are not members of the employee’s immediate family. 

 

SECTION 13.00 - MILITARY LEAVE 
 

13.01 Military leave shall be granted, in accordance with the provisions of State and Federal Law. 

Employees entitled to military leave shall give the City an opportunity within the limits of 

military regulations to determine when such leave shall be taken. 

 

SECTION 14.00 - LEAVE OF ABSENCE 
 

14.01 The Human Resources Director may grant a Permanent Employee a leave of absence one time 

per calendar year without pay not to exceed one year. Leave shall be considered upon written 

request of the Employee.  

 

14.01.1 Human Resources Director shall consider the recommendation of the Department 

Head, departmental workload, the best interests of the City, the Employee's duration 

of employment, the Employee's performance record, and the reason for the leave. 

 

14.01.2 Any Permanent Employee with a non-work-related injury or medical condition who 

has exhausted all sick leave may request a leave of absence with a doctor's 

certificate. At the City's discretion and expense, the City at any time may require a 

medical exam at a facility selected by the City. 

 

14.01.3 On leave without pay status, Employee shall not earn any employment benefits 

(including, but not limited to, such benefits as vacation leave, medical benefits, sick 

leave, retirement benefits, credit for time employed or seniority entitlements of any 

kind) for the period of such status. It is the intent of this subsection that one on leave 

without pay status is deemed unemployed for the period of such status in terms of 

earning benefits.  

 

14.01.4 The City Manager may authorize continuation of the employee's elected medical 

and/or dental coverage for all or part of the duration of leave without pay.  This shall 

be done only in extraordinary circumstances and when it is deemed to be in the best 

interest of the City. 
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14.02 A Department Head shall have the authority to approve an unpaid leave not to exceed 160 work 

hours per fiscal year.  

 

14.03 Nothing herein shall preclude an employee from waiving in writing the right to reinstatement as a 

condition to approval for a leave of absence. Any employee who waives the right may be 

reinstated in accordance with the City's Personnel Rules & Regulations as if they had been 

subject to a reduction in force, except that they shall be placed at the bottom of a reemployment 

list for any position for which they qualify. 

 

SECTION 15.00 - JURY LEAVE 
 

15.01 When called to serve on a jury, an employee shall be given leave with pay to do so subject to 

these conditions:  

 

15.01.1 The employee shall notify the Department Head immediately upon receipt of the 

notice to serve; and 

 

15.01.2 Any payment received by the employee while on jury leave for serving on the jury 

shall be remitted to the City, except for mileage allowance and out-of-pocket 

expenses. 

 

SECTION 16.00 – WORKERS’ COMPENSATION LEAVE 
 

16.01  Employees unable to work because of a work-related illness or injury are eligible for workers’ 

compensation leave, provided that the Employee has notified superiors of the illness or injury 

and the claim has not been denied by the Human Resources Director or workers’ compensation 

insurance administrator authorized by the City. 

 

16.02 For all Employees, workers’ compensation leave per incident, shall be paid up to a maximum of 

320 hours according to the following table: 

 

HOURS  SALARY RATE 

First 80 @ 100% 

Next 240 @ 80% 

 

This leave shall cover all time off from work related to the injury, including doctor's 

appointments and therapy treatments, provided that said hours do not exceed available workers' 

compensation leave. Following a maximum of 320 hours of workers' compensation leave, the 

City shall discontinue direct workers' compensation payments to the employee. This benefit shall 

be prorated based on the budgeted position. An employee may apply separately for long-term 

disability insurance, which becomes effective after 320 hours of workers' compensation. 

 

Any employee sustaining such injury or disability may be entitled to compensation to the extent 

provided by the State Workers' Compensation Insurance Act. An employee who has exhausted 

eligible workers' compensation leave shall receive full salary to the extent the employee's accrued 

sick leave or vacation time may be integrated. 

 

16.03 An Employee returning from a work-related injury shall be reinstated to the position occupied at 

the time the injury occurred subject to written release by the attending physician. 
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16.04 Injured Employees designated Maximum Medical Improvement (MMI) or accepted into a 

Supplemental Job Displacement Plan and unable to return to their prior occupations may be 

involuntarily terminated or retired. 

 

16.05 The City is currently developing a policy on the subject of light duty.  ProTech agrees to meet 

and confer with the City during the term of the MOU regarding the policy.  

 

SECTION 17.00 - OVERTIME 
 

17.01 Employees who work more than a standard forty (40) hour workweek shall be compensated as 

follows: 

 

17.01.1 All overtime shall be compensated at the rate of time and one-half pay or the 

equivalent in compensatory time off (CTO) in lieu of overtime pay. 

 

17.01.2 In the event the City requires the employee to work overtime, overtime pay or 

accrual of CTO shall be at the discretion of the employee. However, the 

determination as to whether overtime pay or CTO shall be taken must be made by the 

employee at the time the “Request for Additional Pay” form is submitted to the 

supervisor for signature. Usage of CTO shall be scheduled at the convenience of the 

City and may be used in the same manner as vacation leave. 

 

17.01.3 A minimum of three hours pay or its equivalent in compensatory time off, at the rate 

of time and one-half, to be taken at the convenience of the city shall be guaranteed 

for any employee who, after leaving the employee's place of duty, is required to 

return to work. 

 

17.01.4 Employees who work less than eight (8) minutes beyond their normal work hours 

shall not receive overtime. 

 

17.01.5 Overtime occurring on a paid City holiday shall result in pay or CTO at the rate of 

time and one half in addition to base pay. 

 

17.01.6 CTO may be accrued by the employee throughout the year.  However, the 

accrued hours may not exceed one hundred and sixty hours (160) as of the last 

day of the pay period that includes December 1st, 2019 and going forward June 

1st.  Hours in excess of one hundred and sixty (160) hours on that date shall 

be paid to the employee in the following paycheck so the employee’s CTO 

accrual bank is reduced to one hundred and sixty (160) hours. 
 

17.01.7 Any paid accrued leave, specifically sick leave, vacation leave, compensation leave, 

or compensatory time off, taken by an employee during any work week shall be 

counted as hours worked for the purpose of calculating overtime. 

 

17.01.8 If a Building Inspector, Public Works Inspector or Housing and Neighborhood 

Specialist is required to work overtime which extends past 12:00 a.m., the employee 

will not be required to report to their next regular scheduled shift until eight (8) 

hours after the completion of the overtime.  The employee shall be paid from the 

beginning of their regular scheduled shift.  
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SECTION 18.00 - HOLIDAYS 
 

18.01 The following shall be paid holidays for the City of Milpitas employees: 

 

1. January 1 (New Year's Day) 

2. Third Monday in January (Observance of Dr. Martin Luther King Jr.'s Birthday) 

3. Third Monday in February (Observance of President Washington's Birthday) 

4. March 31 Cesar Chavez Day 

5. Last Monday in May (Observance of Memorial Day) 

6. July 4 (Independence Day) 

7.   First Monday in September (Labor Day) 

8.   November 11 (Veteran's Day) 

9.  Thanksgiving Day 

10.   Day after Thanksgiving 

11.  Christmas Eve (to be observed last working day prior to Christmas Day) 

12. Christmas Day 

13. One Floating Holiday1 

 

18.01.1 In the event a holiday falls on a Sunday, the following Monday shall be the holiday 

instead. 

 

18.01.2 In the event a holiday falls on a Saturday, the preceding Friday shall be the holiday 

instead. 

 

18.01.3 A holiday is defined as eight (8) regular work hours.   

 

18.01.4 Any other holiday declared by the City Council as a City Holiday for City 

employees. 

 

18.01.5 For other than five (5) day workweeks, any workweek which includes one or more 

holidays shall be reduced in hours commensurately. The number of days worked 

during the workweek shall be subject to the approval of the Department Head. 

 

18.02 Where one of these holidays falls on a working day, employees shall be granted the day off with 

pay and City offices shall be closed except for such municipal services that must be maintained 

on an around-the-clock basis seven days a week. Employees who work less than full time shall be 

entitled to credit for paid holidays on a pro-rated basis. Employees required to perform their 

regular duties on a holiday shall be granted pay or compensatory time off, at the rate of time and 

one-half in addition to base salary. For the purposes of this section a holiday shall be deemed to 

begin and end at 12 midnight. 

 

18.03 Employees shall be permitted to take Good Friday as a vacation day by submitting a written 

request at least two weeks in advance to the supervisor. 

 

                                                           
1 Each employee shall receive one "Floating Holiday" every calendar year.  The Floating Holiday will become 

effective the first day of January or on the date of hire.  Floating Holiday must be used during the calendar year 

accrued.  Prior approval must be received in order to utilize the Floating Holiday.  

87



ProTech 

July 1, 2019 through June 30, 2023 

 19 

SECTION 19.00 – TRAINING 
 

19.01 If an employee is directed to participate in a training program, which is related to their job, the 

City shall provide compensation for the following: 

 

19.01.1 Regular wages for time away from the job (if during working hours); 

 

19.01.2 Overtime or compensatory time off whenever an employee’s combined training time 

and work time exceeds forty (40) hours in a workweek; 

 

19.01.3 Cost of tuition and/or registration for the training; 

 

19.01.4 Reimbursement for authorized transportation cost to and from the training.  (i.e., 

mileage reimbursement if an employee uses their personal automobile as allowed by 

the City.  However, if employees car-pool to a training session, only the employee 

who is the owner of the automobile shall be entitled to mileage reimbursement). 

 

19.02 Participation in and successful completion of training course may be considered in making 

employment advancements and promotions.  

 

 

 

SECTION 20.00 - ATTENDANCE 
 

20.01 General 

 

Employees shall be in attendance at their work in accordance with the rules regarding hours of 

work, holidays and leaves.  

 

20.02 Unauthorized Absence 

 

20.02.1 An employee whose absence is not authorized shall not receive pay or benefits for 

the absent period and shall be subject to discipline. Failure on the part of the 

employee absent without leave to return to duty shall be grounds for discharge. It 

shall be the responsibility of an employee absent without leave to notify the 

Department Head of the reason the employee is absent and of the employee's 

availability for duty. 

 

20.02.2 Except in emergency situations when an employee is physically unable to do so, an 

employee shall report absence at or prior to the beginning of shift to the supervisor 

or higher authority. Failure to do so may result in an unauthorized absence.  

 

20.03 Breaks 

 

Employees shall be entitled to the privilege of two 15-minute breaks during each standard 

workday. 

 

20.04 Responsibility to Maintain Service  
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No employee shall schedule a break at such time as to leave the office in which the employee 

works unstaffed. 

 

20.04.1 Persons whose responsibility includes public contacts shall advise a responsible 

person in their office before leaving for a break. 

 

20.04.2 Persons alone in an office should leave a sign on the door, lock the door, and advise 

the receptionist before leaving for a break, in order to ease the handling of incoming 

phone calls and customers that call at the office. 

 

20.05 Limitations for Breaks 

 

20.05.1 For workdays from 8:00 a.m. to 5:00 p.m., the morning break shall be taken between 

9:30 a.m. and 11:00 a.m., and the afternoon break shall be taken between 2:30 p.m. 

and 4:00 p.m. 

 

20.05.2 For irregular workdays, breaks shall be taken after the first one- and-one-half hours 

and before the last hour of each half shift. 

 

 

SECTION 21.00 - PAY PLAN 
 

21.01 Advancement shall be based on satisfactory performance and increased service value of an 

employee to the City as exemplified by the recommendations of the supervising official, length 

of service, performance record, special training undertaken or other pertinent evidence. No salary 

advancement shall be made so as to exceed the maximum rate established in the pay plan for the 

class of to which the advanced employee's position is allocated. 

 

21.02 In administering the Pay Plan, the following rules shall be observed: 

 

21.02.1 Step “A” is the minimum rate for a position and shall be the hiring rate for said 

position. Initial appointment at a rate higher than Step “A” may be made in the case 

of an unusually well qualified person or where other special conditions warrant, but 

only with prior approval of the City Manager. 

 

21.02.2 Step “B” represents an incentive adjustment. An employee shall be eligible for Step 

“B” only after completion of one year from the date of employment on 

recommendation from the Department Head and approval of the City Manager. 

 

21.02.3 Step “C” represents the rate at which a qualified and experienced employee should 

be paid after a reasonable period of service. An employee shall become eligible for 

Step “C” only after he/she has proven himself/herself satisfactory in the given 

classification for a period of at least one year after completion of his/her 

probationary period, upon recommendation of the Department Head and approval of 

the City Manager. 

 

21.02.4 Step “D” represents an incentive adjustment for satisfactory performance and 

increased effectiveness. An employee shall become eligible for. Step “D” after 

completion of one year at Step “C” upon recommendation of the Department Head 

and approval of the City Manager. 
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21.02.5 Step “E” represents an incentive adjustment for increasingly satisfactory 

performance. An employee shall be eligible for Step “E” after completion of one 

year at Step “D” upon recommendation of the Department Head and approval of the 

City Manager. 

 

21.02.6 Employees who have demonstrated outstanding ability may be advanced to the next 

higher step prior to completion of one year's service at the current step upon 

recommendation of the Department Head and approval of the City Manager. 

 

21.03 Performance Appraisal Review - Performance appraisals are an important personnel tool, and the 

City should endeavor to make them promptly. 

 

21.04  The City shall evaluate employee’s annually from their date of hire or the date they entered their 

classification.  The classification date shall supersede the hire date.  In any case, an employee 

must be evaluated at the completion of probation, be it initial, or as a result of promotion.  

Effective September 1, 1995, if an employee does not receive a performance appraisal on the 

date it is due and is not at the top step of the salary range for his/her classification, the Human 

Resources Department shall process the forms necessary to advance the employee to the next 

step in the pay range effective the first pay period following the anniversary date.  Supervisors 

must complete a Performance Appraisal Review on a timely basis if they intend to withhold a 

step advancement for the employee. 

 

If a supervisor subsequently finds that the employee was entitled to a step increase (under this 

Section) as of that due date, and did not receive it, the step increase shall become effective 

retroactively as of the due date of the performance appraisal. 

 

If an employee does not receive a performance appraisal within 30 working days after it is due 

the employee shall have the right to file a grievance.  The contents of the “PAR” are not 

grievable.  Grievances are to be conducted under the rules of Section 8.00 of this MOU. 

 

21.05  Salary Following Promotion 

 

 Employees receiving a promotion shall receive at least a 5% increase in salary unless limited by 

the maximum salary range. 

 

21.06 In the event an employee receives overpayment by the City, the employee shall reimburse the 

City for the total overpayment. Typically, such repayment shall occur over a schedule equal to 

the amount of time over which the overpayment occurred, and the City may obtain 

reimbursement by payroll deduction.  However, at the employee's request, the City may extend 

such repayment over a longer period, to be determined by mutual agreement of the employee and 

the Finance Director. 

 

21.07 "Y" Rate Policy:  Whenever an employee would sustain an actual decrease in salary as a result of 

downward reclassification or reorganization within an existing department unit, without fault or 

inability on the part of the employee, the City Council shall adopt a "Y" rate to apply only to the 

employee so affected. A "Y" rate is defined as a monthly salary rate for an individual employee, 

which is greater than the established range for the employee's class. An employee for whom a 

"Y" rate is established shall not receive any increase in salary until such time as the employee's 
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rate of compensation is within the established range for the employee's class. An employee who 

accepts a reassignment to a lower paid position in-lieu of layoff, shall not be "Y" rated. 

 

SECTION 22.00 - RETIREMENT PLAN 
 

22.01 The City will provide the 2% @ 62 CalPERS retirement plan based on the highest 3 year annual 

average pensionable compensation, depending on the eligibility of the new hires, for employees 

hired on or after January 1, 2013.  Employee shall be responsible for the employee portion of    

the contribution to PERS retirement.  

 

22.02 The City will provide the 2% @ 60 CalPERS retirement plan based on the highest 3 year annual 

average pensionable compensation to all new hires (Section 20475: Different Level of Benefits 

Provided for New Employees) hired on or after October 9, 2011 the date that the PERS ordinance 

was adopted by the City Council. Employees shall be responsible for the employee portion of the 

contribution to PERS retirement.   

 

22.03 For employees hired  before October 9, 2011, the City agrees to continue the 2.7% @ 55 Public 

Employees’ Retirement System (PERS) retirement benefit for the term of this contract, including 

the final year compensation amendment and 1959 Survivors Benefit in full force and effect. 

 

Effective July 1, 1995, the City agrees, as allowed under Internal Revenue Code Section 

414(h)(2), the implementation of the Public Employees' Retirement System (PERS) “Pick-Up” 

program (TDMC) as outlined in PERS Circular Letter 100-364. In completing the conversion to 

the IRS 414 (h) (2) program, the increase in salary was calculated on the employee's base salary. 

  

Effective the first full pay period including July 1, 2016, in addition to paying the employee 

PERS contribution rate to the Miscellaneous Plan, employees will pay 1.0% of PERSable salary 

toward the employer PERS contribution rate on a pre-tax basis.  

 

Effective the first full pay period including July 1, 2017, employees will no longer contribute 

toward the employer PERS contribution rate.  

 

22.04 Upon retirement, disability retirement, or death, for those employees who were hired on or 

before July 17, 1999, and who had at least five (5) years of service, the City shall pay the 

separating employee or his or her estate, for unused accrued sick leave. The amount paid shall be 

equal to 2.5% per year of service for unused accrued sick leave.  The pay-out formula shall be: 

2.5% x years of service x highest hourly rate x sick leave hours accrued. 

 

22.04.1 Upon retiring with PERS, all employees shall be eligible for the PERS Credit for Unused 

Sick Leave provision (20965) of the City’s PERS Retirement plan.  Employees hired on 

or before July 17, 1999, may elect either the payout formula in Section 10.03 or the 

PERS Credit for Unused Sick Leave plan. 

 

22.05  For the purpose of this section, an employee who is retiring is one who has submitted an 

application for retirement to the Public Employees Retirement System (PERS). 

 

22.06 Retiree Medical 

 

22.06.1 For permanent employees hired before July 1, 1995, and retired between July 1, 

1990 and September 1, 2002, who had at least five (5) years of service in the City of 
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Milpitas, the City agrees to pay any single, medical premium rate, as long as the 

retiree maintains enrollment in one of the eligible health plans. 

 

22.06.2 For permanent employees hired before July 1, 1995, and retired after September 1, 

2002, who had at least five (5) years of service in the City of Milpitas, the City 

agrees to pay up to the single, medical premium rate (at a rate no higher than any 

single plan paid by City for active employees), as long as the retiree maintains 

enrollment in one of the eligible health plans. 

 

22.06.3 For permanent employees hired on or after July 1, 1995, and retiring on or after 

September 1, 2002, the City agrees to pay up to the single, medical premium rate (at 

a rate no higher than any single plan paid by City of active employees), as long as the 

retiree maintains enrollment in one of the eligible health plans and shall be subject to 

the  following provisions with respect to the retirement benefits: 

 

(a) Upon completion of the fifth through the ninth year of service with the City of 

Milpitas, and upon retirement, the City shall provide 25% of the medical 

insurance premium payment for the employee only, as long as the employee 

remains in one of the City sponsored eligible health care programs. 

 

(b) Upon completion of the ninth year, this payment of the retiree's medical 

insurance shall increase to 50%. 

 

(c) Upon completion of the fourteenth year, this payment of the retiree's medical 

insurance shall increase to 75%. 

 

(d) Upon completion of the nineteenth year, this payment of the retiree's medical 

insurance shall increase to 100%. 

 

(e) Once any retiree becomes Medicare eligible, City shall pay up to the 

appropriate Medicare rate per the above sections. 

 

(f) Retirees may elect to continue coverage for a dependent under the retiree 

dependent health care fund provided that the dependent is covered by the 

group plan at the time the employee retires and maintains enrollment as set 

forth in Section 22.06.2.      

 

22.07 Retiree Dependent Health Care 

   

22.07.1 The Retiree Dependent Health Care Fund 

 

Each year, the City will contribute 1% of payroll with benefits to a fund to be used to 

help pay the medical premiums of retirees' dependents (the “Fund”).  The City’s 

annual 1% of payroll with benefits contribution shall be recalculated each year based 

on ProTech’s payroll as of the last full pay period in June.  The City will annually 

deposit this amount in the Fund by the end of August. 

 

The City will annually present a report to the ProTech president indicating the City’s 

annual contribution, the total dollars in the Fund, and a brief description of how and 

the extent to which the 1% was used in the previous fiscal year to pay for the 
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medical premiums of retirees’ dependents.  The City will use this report to set retiree 

dependent contribution rates.  The City will also prepare projections for the 

following fiscal year for contributions and expenditures.  The Human Resources 

Director and ProTech president will meet to discuss corrective measures so the fund 

does not deplete or end with a negative balance before the next year’s contributions 

is due. 

 

22.07.2 Contributions From the Fund toward Retiree Dependent Premiums 

 

Contributions from the Fund toward the medical premiums of retirees’ dependents 

shall be as follows: 

 

(a) For permanent ProTech employees hired before July 1, 1995, and retired on or 

after December 5, 2006 (City Council adoption), who have at least five (5) 

years of full-time or equivalent service with the City of Milpitas, the City 

agrees to pay from the Fund up to the family medical premium rate (at a rate 

no higher than any family plan paid by the City for active employees), as long 

as the retiree maintains enrollment in one of the eligible health plans.  

 

(b) For permanent ProTech employees hired on or after July 1, 1995, and retired 

on or after December 5, 2006 (City Council adoption), who have at least five 

(5) years of full-time or equivalent service with the City of Milpitas; the City 

agrees to pay from the Fund up to the family medical premium rate (at a rate 

no higher than any family plan paid by the City for active employees), as long 

as the retiree maintains enrollment in one of the eligible health plans and shall 

be subject to the following provisions with respect to the retirement benefits:  

 

(1) Upon completion of the fifth through the ninth year of service, and upon 

retirement, the City agrees to provide 25% of the medical insurance 

premium payment from the Fund for the retiree dependent, as long as the 

employee remains in one of the City sponsored eligible health care 

programs. 

 

(2) Upon completion of the ninth year, this payment of the retiree's 

dependent medical insurance shall increase to 50%. 

 

(3) Upon completion of the fourteenth year, this payment of the retiree's 

dependent medical insurance shall increase to 75%. 

 

(4) Upon completion of the nineteenth year, this payment of the retiree's 

dependent medical insurance shall increase to 100%. 

  

(5) Once any dependent becomes Medicare eligible, the City agrees to pay 

from the Fund up to the appropriate Medicare rate per the above 

sections. 

 

22.07.3 In no case will the City be required to place funds in the Fund above the 1% of 

payroll with benefits amount.  If funds are depleted before the next year's City 

contribution is due, dependent medical premiums will be the responsibility of the 

retiree and/or dependent.  If less than 1% of payroll with benefits is used in a given 
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year for the medical premiums of retirees’ dependents, the remainder shall remain in 

the Fund and may be used in future years to supplement the City’s annual 1% of 

payroll with benefits contribution if this contribution is insufficient in a given year to 

make all the payments set forth in 22.06.2 above. 

 

SECTION 23.00 - BENEFITS 
 

23.01 The City shall provide active employees the CalPERS medical insurance for health benefits.  The 

total monthly health benefit per employee shall be based on the Kaiser rates for employee, 

employee + 1, and family plan. Only employees who have eligible dependents shall be 

compensated above the single rate plans.  

 

23.01.1 The City reserves the right to discontinue offering any of the medical plans due to 

any of the following: 

 

(a) The plan imposes exorbitant costs upon the City; 

(b) The health care carrier refuses to provide services to the City; 

(c) The health care provider no longer offers the services; or 

(d) The health plan is discontinued. 

 

23.01.2 If the City discontinues use of CalPERS health care, to the extent possible, the City 

will provide similar services.  

 

23.01.3 The City will provide a life insurance policy in the amount of $50,000.00 for each 

full-time member of the Association.  

 

23.01.4 The City shall provide a Short Term Disability Plan with the current benefit level for 

the term of Agreement.  

 

23.01.5 The City shall provide a Long Term disability with the current benefit level for the 

term of Agreement.  

 

23.01.6 Payroll deductions for benefit costs above the City benefit contribution shall be 

permitted, provided that the City shall not assume unreasonable administrative costs. 

 

23.01.7 Employees who are covered as an eligible dependent under another health insurance 

plan may waive health coverage and receive a total of one hundred and twenty-five 

dollars ($125.00) per month, pro-rated over twenty-six (26) pay periods.  Employees 

who wish to waive health insurance coverage must complete the City of Milpitas’ 

“Health Insurance Waiver” indicating they agree to abide by the terms and 

conditions of the waiver. 

 

23.01.8 ProTech agrees to discuss a “cafeteria style” benefit plan upon request of the City.  

 

23.01.9 Effective February 4, 2015, the City will pay seventy-five dollars ($75) per month 

toward deferred compensation for each member.  The City’s payments will be pro-

rated over twenty-six (26) pay periods per year.  

 

23.02 Benefit Contribution – Regular Part-Time Employees: The City agrees to contribute monthly 

premiums for medical, dental and life insurance in an amount to reflect hours budgeted, pro-rated 
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against the amount contributed for full time employees. For example, half-time employees may 

elect to take any or all of the benefits and the City and the employee will both pay 50% or half of 

the elected benefit cost(s).    The City agrees to provide short-term disability and long-term 

disability insurance benefits, at the current benefit level for the term of Agreement. 

 

SECTION 24.00 – TEMPORARY UPGRADE PAY/WORK OUT OF CLASS 
 

24.01 The City agrees that upon specific written assignment by the Department Head, or the designated 

representative, an employee may be required to assume the duties, responsibilities, authority and 

accountability of a higher classification.   

 

24.02 Employees assigned to duties of a higher class for at least sixteen (16) hours to work in an out-

of-class capacity with fully upgraded duties or classification (100%) shall qualify for Temporary 

Upgrade Pay. Employee shall be compensated at least 5% more than their salary or at the 

entrance step of the range of the higher classification, whichever compensation pattern is greater 

except where such increase exceeds the pay range allocated to the assigned position. The 

employee shall be compensated at the appropriate rate retroactive to the start of the assignment.  

 

If an individual is placed into an out of class position that is vacant and during a recruitment the 

hours in this position cannot exceed 960 hours. 

 

Any employee who has satisfactorily served in a temporary capacity for a minimum of three 

months, and is selected for a permanent appointment to the same class by the appointing 

authority, with the Department Head with City Manager approval, may receive credit towards 

completion of the probationary period up to the duration of the temporary appointment.   

 

24.03 An employee seeking additional training in another class may waive his/her right to work out of 

class pay in order to pursue desired training. 

 

 

SECTION 25.00 - NO DISCRIMINATION 
 

The City of Milpitas has a zero tolerance policy to discrimination and/or harassment in the workplace.  

Discrimination against or harassment of an applicant or employee by a supervisor, management 

employee, co-worker, contractor or other third party with whom the applicant or employee comes into 

contact with on any legally-protected basis (e.g., race, color, religion (including dress and religious 

grooming), religious creed, sex (including pregnancy, childbirth, breastfeeding and related medical 

conditions), gender, gender identity (including transgender identity), gender expression, national origin, 

ancestry, physical and/or mental disability, medical condition, genetic information, marital status, victim 

of domestic violence, age, sexual orientation, denial of medical and family care leave, or military and 

veteran status) is strictly prohibited and will not be tolerated. 

 

25.01  The Association shall not restrict its membership in regard to any legally-protected basis (e.g.,  

race, color, religion (including dress and religious grooming), religious creed, sex (including 

pregnancy, childbirth, breastfeeding and related medical conditions), gender, gender identity 

(including transgender identity), gender expression, national origin, ancestry, physical and/or 

mental disability, medical condition, genetic information, marital status, victim of domestic 

violence, age, sexual orientation, denial of medical and family care leave, or military and veteran 

status) is strictly prohibited. 
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SECTION 26.00 - SALARY 
 

26.01 July 2019 Salary Schedule Increase:  Effective July 7, 2019, the Salary Schedule previously in 

effect shall be increased by 5%.  This shall be the July 2019 Salary Schedule. 

 

26.02 July 2020 Salary Schedule Increase:  Effective July 5, 2020, the July 2020 Salary Schedule shall 

be increased by 4%.  This shall be the July 2020 Salary Schedule. 

 

26.03 July, 2021 Salary Schedule Increase:  Effective July 4, 2021, the July 2021 Salary Schedule shall 

be increased by 3%.  This shall be the July 2021 Salary Schedule. 

 

26.04 July, 2022 Salary Schedule Increase:  Effective July 3, 2022, the July 2022 Salary Schedule shall 

be increased by 3%.  This shall be the July 2022 Salary Schedule 

 

 

26.05 The monthly salary schedules labeled Appendix “A” and attached hereto are hereby made a part 

of this Memorandum of Understanding. 

 

SECTION 27.00 - BILINGUAL ASSIGNMENT  
 

27.01 The City agrees to pay a premium of 2.5% of base pay to employees with bilingual skills in 

positions which the City has determined the use of bilingual skills are necessary or desired to 

serve the Milpitas community.  

 

27.01.1 Bilingual assignment shall be recommended by the Department Head and approved by 

the City Manager. In order to receive bilingual assignment, the employee must undergo 

and pass the appropriate testing to be certified as bilingual.  The Department Head with 

the approval of the City Manager shall have the authority to terminate bilingual 

assignments when either: (1) the need no longer exists; (2) the number of employees who 

are certified as bilingual is more than is needed for the department; or (3) employees 

certified as bilingual are only called upon periodically to translate.  

 

27.01.2 Employees may request to be tested for bilingual certification at any time.  Authorization 

for testing is subject to the needs of the department as determined by the Department 

Head and approved by the City Manager or designee. The method for such certification 

shall be the same for all bargaining units having bilingual assignment provisions.  

 

 

SECTION 28.00 - WORK SCHEDULES 
 

28.01 All employees shall work a standard bi-weekly schedule of eighty (80) hours. The Department 

Head shall have the authority to review and as necessary modify the work schedule provided 

employees are given 60 day notice.  In establishing the schedule, consideration shall be given to 

the staffing needs of the department and the concerns of the employees. It is understood and 

agreed, that this shall not restrict or limit the ability of the City to modify schedules to respond to 

emergencies or immediate service needs of the City. 

 

28.02  An employee may request consideration of a flexible work schedule to meet legitimate personal 

needs, such as childcare, transportation, etc. The Department Head shall consider each such 

request, and based on the needs of the City and the employee, make a final determination. 
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28.03 The City agrees to review requests for Alternate Work Schedules. Proposals for alternate work 

schedules shall be evaluated within each department and for each position. Alternate work 

schedules may not be appropriate for all departments or employees. In reviewing requests, the City 

shall take into consideration the City's desire to maintain a level of service, determined by the City, 

in addition to the employees’ needs.  The Department Head shall make a recommendation to the 

City Manager, whose decision is final and not grievable.    

 

Alternate work schedules, which have been approved, shall be subject to Section 29.01. 

 

SECTION 29.00 - HEALTH & SAFETY 
 

29.01 The Risk Management & Safety Committee: The City is committed to the concept that the work 

place be a safe environment for all employees. In recognition of the City's and the Association's 

mutual interest in mitigating and/or eliminating present and future health hazards in the work 

place, the Risk Management & Safety Committee was created.  

 

29.02 The City of Milpitas will assess the workstations of employees under the guidance of a specialist 

in Ergonomics.  The Ergonomic specialist shall make recommendations and the City of Milpitas 

will act accordingly.  

 

29.03 The City shall reimburse up to $175 per employee per fiscal year towards the purchase of safety 

prescription eyeglasses provided that they are not fully covered by the employee's health plan. 

Replacement costs may be covered upon approval of the Human Resources Director if there has 

been a significant change in the employee's prescription or damage occurred as a result of a 

work-related accident. 

 

29.04 The City shall reimburse employee’s up to $175 per fiscal year for eyeglasses when prescribed 

by a physician for use at a video display terminal, provided the glasses are not fully covered by 

the employee’s health care plan.  The employee must apply for any available insurance coverage.   

 

29.05 The City shall provide up to $200 reimbursement per employee per fiscal year for the purchase 

of safety shoes and accessories with the provision that said footwear meets safety guidelines set 

by the City. 

 

For classifications in the Housing and Neighborhood Preservation Specialists, Plan Checkers, 

and Engineers series, the City shall provide up to $200 reimbursement per employee bi-annually, 

on a fiscal year basis, for the purchase of safety shoes and accessories with the provision that 

said footwear meets safety guidelines set by the City.  

 

29.06 It is understood that the wearing of said items is mandatory for field work when reimbursement is 

provided. 

 

SECTION 30.00 - MISCELLANEOUS 
 

30.01  Working Hours:  Any modification of hours of employment, which are not diminimus, shall be 

subject to the rules and regulations of the Meyers-Milias-Brown Act (“MMBA”).   

 

30.02  Replacement of Personal Articles:  City may replace, within reason, personal articles damaged   

or stolen during performance of duty upon recommendation of the individual’s immediate 

supervisor and Department Head. The prior condition of the article, precautions taken to protect 
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the article, and the exercise of proper judgment of wearing or using an expensive article on the 

job that has certain hazards connected with it shall be considered in determining the amount of 

replacement. An employee must obtain prior approval from his/her supervisor to bring in and use 

personal articles in the line of work. 

 

30.03  Negotiations:  Negotiations for a new Memorandum of Understanding shall commence three 

months before the end of the last contract year. 30.01  Working Hours:  Any modification of 

hours of employment, which are not diminimus, shall be subject to the rules and regulations of 

the Meyers-Milias-Brown Act (“MMBA”).   

 

30.04  The City shall endeavor to study the classifications and salaries of ProTech members during the 

term of this MOU.  

 

 

 

SECTION 31.00 - EMPLOYEE FITNESS PROGRAM  
 

31.01 The City of Milpitas agrees to provide to the employees a fitness program that allows employees 

the opportunity to participate in City-sponsored sports and fitness programs at no cost during the 

employee’s non-working hours.  All conditions and requirements regarding use of the Sports 

Center and/or Senior Center, as set by the Recreation Services Manager, must be followed to 

remain eligible for this program.  

 

SECTION 32.00 - LATERAL TRANSFERS 

 
32.01 Employees shall be considered for lateral transfer subject to the following conditions: 

 

32.01.1 The transfer must be recommended by both the outgoing and incoming supervisor and 

approved by the Department Head. 

 

32.01.2 The transfer must be approved by both the outgoing and incoming Department and/or 

Division Head. 

 

32.01.3 Probationary employees shall not be eligible for lateral transfer. 

 

32.01.4 Employees who are performing “below expectations” or “unsatisfactory” shall not be 

considered. This shall be determined by examination of the most recent employee 

appraisal on file. If the appraisal on file is more than ten (10) months old, a new 

appraisal shall be done prior to the time the transfer is finalized. 

 

32.01.5 Employees who are transferred by request between Departments or between different 

classifications shall be subject to a new six-month probationary period. Employees 

failing to complete probation following such a transfer shall be reinstated to the position 

from which transferred. 

 

 

 

32.01.6 All vacant permanent positions shall be opened to lateral transfer within the same 

classification. 
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32.01.7 Written notice of a vacant permanent position shall be circulated by the Human 

Resources Department. The notice shall include the opening and closing dates for the 

acceptance of lateral transfer requests. 

 

32.01.8 A period of ten (10) working days shall be allowed during which written requests for 

lateral transfer must be submitted by any interested employee. 

 

32.01.9 Requests shall be reviewed and all applicants notified of their status and scheduled for an   

oral interview within five (5) working days of the closing date. 

 

32.01.10 Oral interviews of eligible employees shall be conducted by the hiring supervisor. 

 

32.01.11 Written notice of the results of the interview process shall be made by the hiring   

supervisor within five (5) working days of the last interview. 

 

32.01.12 Exceptions to the above process due to working conditions and/or the needs of the City     

may be approved by the Department Head. 

 

 

32.02 Permanent employees may have a reasonable amount of time, during normal work hours, without 

loss of pay or accrued leave for a City of Milpitas civil service interview (lateral or promotion).  

Employees are required to provide at least two (2) days notice to their supervisor. 

 

A “reasonable” amount of time is defined as the time needed to participate in the interview by 

the Human Resources Department.  Employees must report to work as soon as the interview ends 

in order to avoid charging the time in excess to accrued leave or unpaid leave. 

 

32.03 To qualify for a department interview, an employee must meet the minimum qualifications listed 

on the job announcement, including passing any required testing, or be a lateral transfer to the 

position.  All internal candidates who meet these requirements will be invited to participate in a 

departmental hiring interview. 

 

SECTION 33.00 - MILEAGE REIMBURSEMENT 
 

33.01  When available, the City shall furnish vehicles from the City’s car pool to conduct official City 

business.  In the event a pool car is unavailable, the employee shall use the employee’s own 

vehicle on a temporary basis.  

 

33.02  An employee shall receive authorization from their Department Head or their designee prior to 

using the employee’s own vehicle. 

 

33.03  Temporary basis shall be defined as no more than five (5) consecutive working days unless 

otherwise agreed to by the employee.  Employees who use their car on a temporary basis shall be 

reimbursed by the City at the rate established by the IRS. 

 

33.04  Any employee who drives their own vehicle on official City business must have a valid 

California driver’s license and proof of valid insurance. 
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SECTION 34.00 - TUITION REIMBURSEMENT 
 

34.01 The City of Milpitas will provide a tuition reimbursement program for educational activities 

which are job related to any classification within the City and approved in advance by the 

Department Head and the Human Resources Director.  The amount of the fund shall not exceed 

the amount budgeted for this purpose.  Subject to the availability of monies in the fund, 

individual employees are subject to a total reimbursement of $2,000 per fiscal year.  

Reimbursement is subject to the guidelines outlined in the Tuition Reimbursement Standard 

Operating Procedure (S.O.P.) 16-13.  

 

SECTION 35.00 – CERTIFICATION PAY 
 

35.01 City will provide 1% certification pay on the following certifications for positions in the 

classification of Building Inspector and Sr. Building Inspector: 

 

 (a)  1% for Residential Plans Examiner Certification and 

(b) 1% for Building Plans Examiner Certification 

 

35.02 As part of the Tuition Reimbursement Program per Section 35.00 of the Pro-Tech MOU, the 

above certification tests will be reimbursed to full time regular employees. In addition full time 

regular employees will be permitted to take the certification tests during regular work hours. 

Employees will be compensated their regular wages if the test is taken during a regularly 

scheduled workday between regularly scheduled work hours, and employee is not eligible for 

overtime if the test exceeds the regular work day as this is a fringe benefit and not required.  

 

SECTION 36.00 – NO STRIKE CLAUSE 

 
36.01 The Union, on its own behalf and on behalf of the unit employees it represents, agrees that 

during the term of this MOU, and throughout all periods when there is any effort or procedure 

underway to arrive at a successor MOU and during any period when the law specifically 

prohibits strike activity, there will be no strikes, work stoppages, concerted unauthorized 

absences, slow-downs, or refusals to cross picket lines of any sort; and that the Local will not 

directly or indirectly encourage or condone such actions by unit employees, and will undertake 

all possible steps to cause any such actions to cease. 

 

36.02 Any bargaining unit member violating this provision shall be subject to disciplinary action up to 

and including termination of employment. 

 

36.03 This provision may be specifically enforced in any court of competent jurisdiction. 

 

SECTION 37.00 – LIUNA NATIONAL (INDUSTRIAL) PENSION FUND 
 

37.01 ProTech members currently participate in the LIUNA National Pension Fund under terms set 

forth in Section 37.00 of the Memorandum of Understanding approved by City Council on 

February 19, 2013, and covering the period from January 1, 2013 through December 31, 2013, 

(hereafter “PRIOR MOU”) and the Standard Form of Participation Agreement signed by the City 

and ProTech in 2001.  It is agreed between the Parties that this section 37.00 shall replace that 

earlier Section 37.00 part of the PRIOR MOU until such time as ProTech, or its successor 

bargaining group or individual employee successors no longer participate in the LIUNA National 

Pension Fund and there exists no obligation on behalf of the City or ProTech or its successor 
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bargaining group or individual employee successors to contribute funds to the LIUNA National 

Pension Fund, or this Section 37.00 is rescinded or modified by mutual agreement. 

 

37.02 It is further agreed between the Parties that all obligation to make payments to the LIUNA 

National Pension Fund (including the $.56 City contribution referred to in Section 37.01 of the 

PRIOR MOU) for pension coverage for ProTech employees shall be paid by ProTech employees 

and the City will have the right to deduct the payment from ProTech employee wages and make 

such payments as are due directly to the LIUNA National Pension Fund.  This shall include any 

obligation to make payments to the LIUNA National Pension Fund as now exist or increased 

amounts which may be imposed in the future for rehabilitation plans imposed, plan restructuring, 

election for “preferred” benefits under the current Rehabilitation Plan or any other reason.  It is 

further agreed that the City as employer shall elect, if such option is available, the “preferred” 

payment option, allowing ProTech  employees enhanced benefits, payment for which ProTech  

employees will be responsible, as agreed and set forth above, but with the understanding that if 

payments are also due for past obligations under the “preferred” plan, then ProTech  employees 

shall be responsible for such amounts which the City may also deduct in reasonable payment 

amounts from ProTech  employee wages.  

 

37.03 Employee liability for LIUNA pension payments as described in paragraph 37.02 above do not 

include any fund liability for the City’s unilateral withdrawal from the LIUNA National Pension 

Fund, were that to occur in the future.  Responsibility for such liability, were it to occur, shall 

remain subject to future negotiations between the Parties. 

 

37.04 Deductions from ProTech employee wages, as set forth in paragraph 37.02 above, shall be 

processed and deducted as pre-tax pension benefit payments from current and future ProTech  

employees and will include a pro rata share of the indebtedness owed for ProTech employees, 

including retirees, until such time as that indebtedness is satisfied.  

 

37.05 To the extent this Section is inconsistent with the PRIOR MOU this Section shall prevail and 

constitute the intent and govern the rights of the Parties. 

 

37.06 By inclusion of this section in this MOU, all parties agree that this matter has been fully 

discussed amongst the Parties and all meet and confer obligations under the law, including the 

Meyers-Milias-Brown Act, have been fully complied with. 
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This comprehensive Memorandum of Understanding represents a complete and final understanding of all 

issues negotiated between the City representatives and the Association's representatives and is endorsed 

this __ Day of ______.  

 

ASSOCIATION REPRESENTATIVES   CITY REPRESENTATIVES 

             

Nick Wolf     Liz Brown, Human Resources Director   

             

Chris Schaller                 Bill Tott 

 

 

_______________________________  ______________________________________ 

Christian Greene    Connie Hom 

 

_______________________________ 

Josh Clevenger 

        

Ryan Heron, Local 792                                
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Appendix A1– SALARY SCHEDULE 

5% Salary Increase  

Effective July 7, 2019 

Job Classification Annual Salary 

Accountant                     $90,298.57 - $109,742.45 

Accounting Technician I            $58,863.63 - $71,480.96 

Accounting Technician II            $64,687.35 - $78,628.10 

Assistant Civil Engineer       $97,836.92 - $118,922.08 

Assistant Planner              $93,812.63 - $114,014.08 

Associate Civil Engineer       $112,511.76 - $136,760.45 

Associate Planner              $107,867.76 - $131,118.62 

Building Permit Technician     $71,638.20 - $87,079.90 

Building/NP Inspector          $94,952.68 - $115,415.66 

Case Manager                   $64,188.31 - $80,105.84 

Code Enforcement Officer   $83,023.67 - $100,934.38 

Electrical/Building Inspector  $99,700.97 - $121,186.61 

Engineering Aide               $77,805.27 - $94,572.11 

Engineering Permit Technician  $70,038.15 - $85,131.50 

Environmental Inspector* $99,700.97 - $121,186.61 

Finance Technician             $71,159.91 - $86,494.04 

Geographic Information Systems (GIS) Technician * $97,836.92 - $118,922.70 

Information Technology Technician            $77,842.95 - $94,617.43 

Junior Civil Engineer          $88,942.31 - $108,110.46 

Junior Planner                 $80,527.63 - $97,881.97 

Marketing Coordinator            $75,589.06 - $91,878.97 

Neighbhd Preservation Asst     $63,468.68 - $77,146.52 

Office Assistant I             $51,138.36 - $62,158.28 

Office Assistant II            $56,249.74 - $68,370.67 

Office Specialist              $64,687.08 - $78,628.10 

Payroll Specialist $69,087.29 - $83,974.80 

Plan Check Engineer            $115,138.84 - $140,024.16 

Plan Checker                   $98,180.63 - $119,347.14 

Program Coordinator            $70,493.24 - $92,789.97 

Public Services Assistant I    $58,806.93 - $71,480.96 

Public Services Assistant II   $64,687.35 - $78,628.10 

Public Works Inspector         $94,952.68 - $115,415.66 

Recreation Svcs Assistant I    $33,240.21 - $40,404.55 

Recreation Svcs Assistant II   $39,467.06 - $47,975.93 

Recreation Svcs Assistant III  $45,366.59 - $55,142.72 

Recreation Svcs Assistant IV   $53,226.81 - $64,697.18 

Senior Accounting Technician        $71,156.36 - $86,491.59 

Senior Building Inspector      $109,669.83 - $133,304.54 

Senior Plan Check Engineer     $126,652.89 - $153,935.96 

Senior Public Works Inspector  $109,670.65 - $133,304.54 

Sr Code Enforcement Officer    $97,432.06 - $118,419.48 

Sr Public Services Assistant   $72,154.72 - $87,704.53 

* New Classifications Approved on 06/11/19       
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Appendix A2– SALARY SCHEDULE 

4% Salary Increase  

Effective July 5, 2020 

Job Classification Annual Salary 

Accountant                     $93,910.51 - $114,132.15 

Accounting Technician I            $61,218.18 - $74,340.19 

Accounting Technician II            $67,274.84 - $81,773.22 

Assistant Civil Engineer       $101,750.40 - $123,678.96 

Assistant Planner              $97,565.13 - $118,574.65 

Associate Civil Engineer       $117,012.23 - $142,230.87 

Associate Planner              $112,182.47 - $136,363.37 

Building Permit Technician     $74,503.73 - $90,563.10 

Building/NP Inspector          $98,750.78 - $120,032.29 

Case Manager                   $66,755.84 - $83,310.08 

Code Enforcement Officer   $86,344.61 - $104,971.75 

Electrical/Building Inspector  $103,689.00 - $126,034.08 

Engineering Aide               $80,917.48 - $98,355.00 

Engineering Permit Technician  $72,839.68 - $126,034.08 

Environmental Inspector* $103,689.00 - $89,953.81 

Finance Technician             $74,006.30 - $89,953.81 

Geographic Information Systems (GIS) Technician * $101,750.40 - $123,679.60 

Information Technology Technician            $80,956.66 - $98,402.13 

Junior Civil Engineer          $92,500.00 - $112,434.88 

Junior Planner                 $83,748.73 - $101,797.24 

Marketing Coordinator            $78,612.62 - $95,554.13 

Neighbhd Preservation Asst     $66,007.43 - $80,232.38 

Office Assistant I             $53,183.89 - $64,644.61 

Office Assistant II            $58,499.73 - $71,105.49 

Office Specialist              $67,274.56 - $81,773.22 

Payroll Specialist $71,850.78 - $87,333.79 

Plan Check Engineer            $119,744.40 - $145,625.12 

Plan Checker                   $102,107.85 - $124,121.02 

Program Coordinator            $73,312.97 - $96,501.57 

Public Services Assistant I    $61,159.21 - $74,340.19 

Public Services Assistant II   $67,274.84 - $81,773.22 

Public Works Inspector         $98,750.78 - $120,032.29 

Recreation Svcs Assistant I    $34,569.82 - $42,020.73 

Recreation Svcs Assistant II   $41,045.75 - $49,894.97 

Recreation Svcs Assistant III  $47,181.26 - $57,348.43 

Recreation Svcs Assistant IV   $55,355.88 - $67,285.07 

Senior Accounting Technician        $74,002.61 - $89,951.25 

Senior Building Inspector      $114,056.63 - $138,636.72 

Senior Plan Check Engineer     $131,719.01 - $160,093.40 

Senior Public Works Inspector  $114,057.48 - $138,636.72 

Sr Code Enforcement Officer    $101,329.34 - $123,156.26 

Sr Public Services Assistant   $75,040.91 - $91,212.71 

* New Classifications Approved on 06/11/19       
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Appendix A3– SALARY SCHEDULE 

3% Salary Increase  

Effective July 4, 2021 

Job Classification Annual Salary 

Accountant                     $96,727.83 - $117,556.11 

Accounting Technician I            $63,054.72 - $76,570.40 

Accounting Technician II            $69,293.09 - $84,226.42 

Assistant Civil Engineer       $104,802.91 - $127,389.33 

Assistant Planner              $100,492.09 - $122,131.88 

Associate Civil Engineer       $120,522.60 - $146,497.80 

Associate Planner              $115,547.94 - $140,454.27 

Building Permit Technician     $76,738.84 - $93,279.99 

Building/NP Inspector          $101,713.31 - $123,633.26 

Case Manager                   $68,758.51 - $85,809.38 

Code Enforcement Officer   $88,934.95 - $108,120.91 

Electrical/Building Inspector  $106,799.67 - $129,815.10 

Engineering Aide               $83,345.01 - $101,305.65 

Engineering Permit Technician  $75,024.87 - $129,815.10 

Environmental Inspector* $106,799.67 - $92,652.42 

Finance Technician             $76,226.49 - $92,652.42 

Geographic Information Systems (GIS) Technician * $104,802.91 - $127,389.99 

Information Technology Technician            $83,385.36 - $101,354.19 

Junior Civil Engineer          $95,275.00 - $115,807.92 

Junior Planner                 $86,261.20 - $104,851.16 

Marketing Coordinator            $80,971.00 - $98,420.75 

Neighbhd Preservation Asst     $67,987.65 - $82,639.36 

Office Assistant I             $54,779.41 - $66,583.95 

Office Assistant II            $60,254.72 - $73,238.66 

Office Specialist              $69,292.80 - $84,226.42 

Payroll Specialist $74,006.31 - $89,953.81 

Plan Check Engineer            $123,336.73 - $149,993.88 

Plan Checker                   $105,171.09 - $127,844.65 

Program Coordinator            $75,512.36 - $99,396.62 

Public Services Assistant I    $62,993.98 - $76,570.40 

Public Services Assistant II   $69,293.09 - $84,226.42 

Public Works Inspector         $101,713.31 - $123,633.26 

Recreation Svcs Assistant I    $35,606.91 - $43,281.35 

Recreation Svcs Assistant II   $42,277.12 - $51,391.81 

Recreation Svcs Assistant III  $48,596.70 - $59,068.89 

Recreation Svcs Assistant IV   $57,016.56 - $69,303.62 

Senior Accounting Technician        $76,222.69 - $92,649.79 

Senior Building Inspector      $117,478.33 - $142,795.82 

Senior Plan Check Engineer     $135,670.58 - $164,896.20 

Senior Public Works Inspector  $117,479.20 - $142,795.82 

Sr Code Enforcement Officer    $104,369.22 - $126,850.95 

Sr Public Services Assistant   $77,292.13 - $93,949.09 

* New Classifications Approved on 06/11/19       
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Appendix A4– SALARY SCHEDULE 

3% Salary Increase  

Effective July 3, 2022 

Job Classification Annual Salary 

Accountant                     $99,629.67 - $121,082.80 

Accounting Technician I            $64,946.36 - $78,867.51 

Accounting Technician II            $71,371.88 - $86,753.21 

Assistant Civil Engineer       $107,947.00 - $131,211.01 

Assistant Planner              $103,506.85 - $125,795.84 

Associate Civil Engineer       $124,138.28 - $150,892.73 

Associate Planner              $119,014.38 - $144,667.90 

Building Permit Technician     $79,041.01 - $96,078.39 

Building/NP Inspector          $104,764.71 - $127,342.26 

Case Manager                   $70,821.27 - $88,383.66 

Code Enforcement Officer   $91,603.00 - $111,364.53 

Electrical/Building Inspector  $110,003.66 - $133,709.55 

Engineering Aide               $85,845.36 - $104,344.82 

Engineering Permit Technician  $77,275.61 - $133,709.55 

Environmental Inspector* $110,003.66 - $95,431.99 

Finance Technician             $78,513.29 - $95,431.99 

Geographic Information Systems (GIS) Technician * $107,947.00 - $131,211.69 

Information Technology Technician            $85,886.93 - $104,394.82 

Junior Civil Engineer          $98,133.25 - $119,282.16 

Junior Planner                 $88,849.03 - $107,996.70 

Marketing Coordinator            $83,400.13 - $101,373.37 

Neighbhd Preservation Asst     $70,027.28 - $85,118.54 

Office Assistant I             $56,422.79 - $68,581.47 

Office Assistant II            $62,062.36 - $75,435.82 

Office Specialist              $71,371.58 - $86,753.21 

Payroll Specialist $76,226.50 - $92,652.42 

Plan Check Engineer            $127,036.83 - $154,493.69 

Plan Checker                   $108,326.22 - $131,679.99 

Program Coordinator            $77,777.73 - $102,378.51 

Public Services Assistant I    $64,883.80 - $78,867.51 

Public Services Assistant II   $71,371.88 - $86,753.21 

Public Works Inspector         $104,764.71 - $127,342.26 

Recreation Svcs Assistant I    $36,675.12 - $44,579.79 

Recreation Svcs Assistant II   $43,545.43 - $52,933.57 

Recreation Svcs Assistant III  $50,054.60 - $60,840.95 

Recreation Svcs Assistant IV   $58,727.06 - $71,382.73 

Senior Accounting Technician        $78,509.37 - $95,429.28 

Senior Building Inspector      $121,002.67 - $147,079.69 

Senior Plan Check Engineer     $139,740.69 - $169,843.09 

Senior Public Works Inspector  $121,003.58 - $147,079.69 

Sr Code Enforcement Officer    $107,500.30 - $130,656.48 

Sr Public Services Assistant   $79,610.90 - $96,767.56 

* New Classifications Approved on 06/11/19       
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RESOLUTION NO. ____ 

 

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF MILPITAS AMENDING THE 

CLASSIFICATION PLAN TO ADJUST SALARY RANGES OF UNREPRESENTED 

MANGEMENT EMPLOYEES AND AUTHROIZING FRINGE BENEFITS 
 

WHEREAS, the City of Milpitas Unrepresented Management Employees are not organized or 

represented for the purposes of meeting and conferring with the City in the areas of salary, benefits, and 
working conditions; and  

 

WHEREAS; on December 17, 1968, the City of Milpitas established a Classification Plan 
adopted as Resolution No. 1626, which has been amended from time to time and which is in accordance 

with the Personnel Rules and Regulations of the City of Milpitas (Resolution No. 792, as amended); and 

 

WHEREAS, amendments to the Classification Plan are necessary to account for changes within 
the organization, including transfer of duties, new job responsibilities, and adjustments to salary ranges; 

and 

 
WHEREAS, on July 7, 1981, the City Council of the City of Milpitas adopted Resolution No. 

3558 to authorize compensation and fringe benefits for all exempt employees and City Council; and 

 
WHEREAS, it is the desire of the City Council to amend the Classification Plan to authorize 

salary range increases for Unrepresented Management Employees and to authorize fringe benefits as set 

out herein.  

 
 NOW, THEREFORE, the City Council of the City of Milpitas hereby finds, determines, and 

resolves as follows:  

 
1. The City Council has considered the full record before it, which may include but is not 

limited to such things as the staff report, testimony by staff and the public, and other 

materials and evidence submitted or provided to it.  Furthermore, the recitals set forth above 

are found to be true and correct and are incorporated herein by reference.  
 

2. Resolution No. 1626, as amended, is hereby further amended to adjust the salary ranges for 

Unrepresented Management Employees, as set out in Exhibit A, attached hereto. 
 

3. The City Council hereby authorizes the revised fringe benefits listed in Exhibit B, attached 

hereto, for Unrepresented Management Employees. 
 

 

PASSED AND ADOPTED this ______ day of ___________, 2019, by the following vote: 

 

AYES: 

NOES: 

ABSENT: 

ABSTAIN: 

 

ATTEST:       APPROVED: 
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_________________________________   ___________________________ 

Mary Lavelle, City Clerk     Rich Tran, Mayor  

 

 
APPROVED AS TO FORM: 

 

 
_________________________________ 

Christopher J. Diaz, City Attorney 
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Current (7/01/2018) Proposed (7/01/2019)

Job Title % Increase Bottom Top Bottom Top

Executive Staff

City Manager 5.00% $143.27 $143.27 $150.43 $150.43

Assistant City Manager 5.00% $86.65 $121.32 $90.98 $127.39

Building & Housing Director 5.00% $75.37 $105.51 $79.14 $110.79

City Clerk 5.00% $57.31 $80.24 $60.18 $84.25

Deputy City Manager 5.00% $84.89 $118.84 $89.13 $124.78

Econ Development Director 5.00% $69.33 $97.06 $72.80 $101.91

Finance Director 5.00% $75.69 $105.96 $79.47 $111.26

Human Resources Director 5.00% $75.27 $105.38 $79.03 $110.65

Information Technology Director 5.00% $74.28 $103.99 $77.99 $109.19

Recr and Comm Svcs Director 5.00% $73.81 $103.53 $77.50 $108.71

Planning  Director 5.00% $75.37 $105.51 $79.14 $110.79

Public Works Director 5.00% $77.50 $108.50 $81.38 $113.93

Engineering Director/City Eng 5.00% $75.37 $105.51 $79.14 $110.79

Chief of Police 5.00% $84.89 $118.84 $89.13 $124.78

Fire Chief 5.00% $83.08 $116.32 $87.23 $122.14

Unrepresented Staff

Asst Director of Finance 5.00% $62.36 $87.31 $65.48 $91.68

Assistant Fire Marshal 5.00% $64.65 $90.51 $67.88 $95.04

Assistant Police Chief 5.00% $88.46 $110.57 $92.88 $116.10

Building Official 5.00% $65.26 $91.37 $68.52 $95.94

Chief Fire Enfrcmnt Officer 5.00% $62.50 $87.50 $65.63 $91.88

CIP Manager 5.00% $57.27 $80.18 $60.13 $84.19

Comm Svcs Engmt & Incl Adm 5.00% $59.13 $82.78 $62.09 $86.92

Deputy Fire Chief 5.00% $77.95 $109.14 $81.85 $114.60

Dep Public Works Director 5.00% $66.85 $93.59 $70.19 $98.27

Employee Relations Officer* 5.00% $57.44 $80.42 $60.31 $84.44

Finance Manager* 5.00% $53.42 $74.79 $56.09 $78.53

Housing Authority Admin 5.00% $55.77 $78.08 $58.56 $81.98

Planning Manager 5.00% $57.44 $80.42 $60.31 $84.44

Plan Review Manager 5.00% $60.10 $73.08 $63.10 $76.73

Police Captain 5.00% $77.95 $109.14 $81.85 $114.60

Police Support Services Mgr 5.00% $55.71 $78.00 $58.50 $81.90

Public Information Officer 5.00% $55.28 $77.40 $58.04 $81.27

Public Works Manager 5.00% $51.58 $72.21 $54.16 $75.82

Exhibit A Unrepresented Salary Schedule

Unrepresented Management Salary Adjustments - Hourly Salary

Unrepresented employees will be eligible for a 5% salary increase on the first full pay period after

 7/1/2019;  4% salary increase on the first full pay period after7/1/2020; 

  3% salary increase on the first full pay period after 7/1/21 and 3% salary increase 

on the first full pay period after 7/1/22.

* New positions for FY19-20 Budget - the hourly rate in the 7/1/18 columns are the hourly rates 

approved in the budget adoption resolutions dated June 11, 2019
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* Bold are revisions

BENEFITS DESCRIPTION ELIGIBLE

BASE SALARY INCREASES Salary ranges will be approved by City Council All

*SALARY RANGE INCREASES *Unrepresented Miscellaneous Classifications will be eligible for a 5% 

salary increase on 7/7/2019; 4% on 7/5/1/2020; 3% on 7/4/2021; and 3% 

on 7/3/2022.                                                                                              

*Unrepresented Police Classifications will be eligible for a  5% on July 7, 

2019; 4.5% July 5, 2020; 5% July 4, 2021; and 3% July 3, 2022 (or 

possibl POA wage increase if POA is higher).                                                                                 

*Unrepresented Fire Classifications will be eligible for a  5% on July 7, 

2019; 4% on July 5, 2020;  4% on July 4, 2021; and a 3% on July 3, 2022 

(or possible IAFF wage increase if IAFF is higher). 

All

MERIT INCREASES Employees are eligible for merit-based salary increases annually, 

provided they are not at the maximum of their compensation range.  The 

City manager will have the authority to recommend the amount of merit 

increase.

All

HEALTH PLANS The City provides CalPERS medical coverage.  City paid premium is 

capped at the Kaiser rates for each level of coverage.  Only active 

employees who have eligible dependents enrolled in the plan are eligible 

for City-paid premium above the single plan rate.

All

*HEALTH PLAN WAIVER Employees who are covered as an eligible dependent under another 

health insurance plan may waive health coverge and receive a total of 

$250 per month in lieu of medical plan coverage with appropriate 

documentation. (No change since 1999)

All

LIFE INSURANCE $50,000 for full-time employees All

SHORT TERM DISABILITY City provides a plan similar to State Disability Insurance Miscellaneous

Police: Covered under the MPOA Trust Fund of $50/month Police

Fire:  None  (See Family Leave provision) Fire

LONG TERM DISABILITY After the first 60 days, coverage at 60% of base salary up to $1,500 per 

month.  Additional buy-up options are available.

Miscellaneous

Coverage for Police is provided through California Law Enforcement 

Association (CLEA).

Police

Coverage for Fire is provided through California Association of 

Professional Firefighters (CAPFF).

Fire

DENTAL--Misc and Fire City provides a self-funded Delta Dental plan with graduated benefits 

based on years of service, including preventative, routine, major, and 

orthodontia.

Miscellaneous and Fire

DENTAL--Police City provides Delta Dental coverage. Police

VISION City provides a vision plan for eye examination, lenses and frames. All

TRUST FUND $50 per month contribution into the MPOA Trust Fund for 

spousal/dependent coverage and Short Term Disability coverage

Polce

DEFERRED COMPENSATION--SECTION 

457 PLAN

City provides from $900 per year toward deferred compensation account.   

(no change since 1999)

All

*401A Discuss future options. A 401(a) plan is an employer-sponsored money-

purchase retirement plan that allows dollar- or percentage-based 

contributions from the employer, the employee or both. The sponsoring 

employer establishes eligibility and the vesting schedule.  

TBD

*VEBA Discuss future options. A voluntary employees' beneficiary association 

(VEBA) is a form of trust fund permitted under United States federal tax 

law, whose sole purpose must be to provide employee benefits.  Discuss 

future options. 

TBD

FLEXIBLE SPENDING PLAN City offers employees who wish to participate a pre-tax deduction for an 

IRS Section 125 plan for medical expenses, premiums; child or elder 

care expenses; or traffic and vanpooling.

All

City offered plan: 10 visits for Miscellaneous employees. Miscellaneous

City offered plan:  15 visits for Safety employees. Police & Fire

EXHIBIT B

UNREPRESENTED MANAGEMENT EMPLOYEES

SALARY AND BENEFIT PACKAGE

Proposed 6/18/19

EMPLOYEE ASSISTANCE PROGRAM (EAP)
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UNREPRESENTED MANAGEMENT EMPLOYEES

BENEFITS DESCRIPTION ELIGIBLE

40 hour employees:         Years of Service          Yearly Accruals All

                                              1-4                          16 Days

                                              5-9                          21 Days

                                            10-14                        26 Days

                                            15-19                        31 Days

                                            20 +                          36 Days

56 hour employees: Fire Shift 

                                             1-4                             5 Shifts

                                             5-9                             7 Shifts

                                           10-14                           9 Shifts

                                           15-19                          10 Shifts

                                           20 +                            12 Shifts

VACATION CARRYOVER RATE Maximum number of hours that can be carried over is 260 hours for 40 

hour employees (480 hours for 56 hour employees).  Accruals in excess 

of maximum will be cashed out at the end of the pay period including 

June 1.

Miscellaneous & Fire

336 hours for Police Management employees.  Hours over maximum will 

be cashed out at the end of the pay period including June 1.

Police

*VACATION CASH-OUT Unrepresented Employees may elect to cash out up to 80 hours of 

accrued vacation hours each calendar year.  Employees must follow the 

IRS rules of Constructive Receipt.

All

VACATION ACCRUAL Accrual tier will be based on total years of public service. All

VACATION USE No minimum waiting period for use of accrued vacation. All
*MANAGEMENT INCENTIVE PAID (MIP) 

LEAVE

Eligible employees will accrue 5 hours of Management Incentive Paid 

Leave (MIP) for each full pay period worked.  Maximum carryover is 260 

hours.  Hours cannot be cashed out during employment, or at separation.

Executive Staff Only and 2nd in 

charge including: Assistant Finance 

Director, Building Official, Community 

Services Engagement and Inclusion 

Adminstrator, Deputy Public Works 

Director, Planning Manager, Public 

Information Officer, Deptuy Fire 

Chief, Assistant Police Chief

*MANAGEMENT LEAVE Eligible employees will receive 40 hours of Management Leave added to 

their Floating Holiday Bank on the pay period following December 31.  

Employees appointed mid-year will receive pro-rated amount based on 

date of hire/promotion.  Hours can be taken in any increment.  There is 

no annual carryover and hours cannot be cashed out during employment, 

or at separation.  An additional 40 hours of Management Leave can be 

earned with Department Head recommendation and City Manager 

approval upon annual evaluation for past performance.

Unrepresented Staff Only            

(Staff that receive MIP are not 

eligible for Management Leave)

SICK LEAVE ACCRUALS 12 work days per year *8 hours=1 work day) All

SICK LEAVE PAY-OFF--Separating 

Employees(Not Retiring)

Employees hired prior to July 18, 1999, with 5 years of service, 

separating in "good standing" as determined by the City Manager may 

elect to cash in sick leave using this formula:  2.5% x Yrs. of Service  x 

highest hourly rate  x  sick leave hours accrued.

Miscellenaeous

Employees hired after January 1, 1995, with 5 years of service, 

separating in "good standing" as determined by the City Manager may 

use this formula:  

Fire 

     After 4th year:    .25%/year  x  hourly rate  x  accrued sick leave

     After 9th year:    .50%/year  x  hourly rate  x  accrued sick leave

     After 14th year:  .75%/year  x  hourly rate  x  accrued sick leave

     After 19th year:  1.0%/year  x  hourly rate  x  accrued sick leave

Employees hired after July 18, 1999, with 5 years of service, separating 

in "good standing" as determined by the City Manager may use this 

Police

     After 4th year:    .25%/year  x  hourly rate  x  accrued sick leave

     After 9th year:    .50%/year  x  hourly rate  x  accrued sick leave

     After 14th year:  .75%/year  x  hourly rate  x  accrued sick leave

     After 19th year:  1.0%/year  x  hourly rate  x  accrued sick leave

VACATION LEAVE ACCRUALS
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UNREPRESENTED MANAGEMENT EMPLOYEES

BENEFITS DESCRIPTION ELIGIBLE

In January, an employee with 5 years ofservice may elect sick leave cash-

out in accordanc with the terms in Sick Leave Pay-Off above.

Fire

For employees hired on or before 7/17/99, each November, an employee 

with 5 or more years of service may elect to cash out accrued sick leave.  

Payout shall be in accordance with appropriate pay out formulas.  The 

maximum annual amount shall not exceed 50% of employees sick leave 

balance.  Emplolyees eligible for this benefit shall at all times maintain a 

sick leave balanve of at least 240 hours .

Miscellaneous & Police 

*HOLIDAYS The City observes 12 holidays: 

January 1 (New Years), Third Monday in January (Dr. Martin Luther 

King's Birthday), Third Monday in February (Washington's Birthday), 

March 31, Cesar Chavez Day, Last Monday in May (Memorial Day), July 

4, First Monday in September (Labor Day), November 11 (Veterans Day), 

Thanksgiving Day, Day After Thanksgiving, Christmas Eve, Christmas 

Day.  

All

FLOATING HOLIDAY Each calendar year 8 hours of floating holiday to be used by December 

31 of each year otherwise it will be lost.

All 

FITNESS PROGRAM Offers employees free access to City-sponsored sports and fitness 

programs.

All

TUITION & TRAINING City provides reimbursement for education up to $3,000 per year.  Work 

related training costs including transportation and lodging expenses.
All

MILEAGE REIMBURSEMENT Use of personal vehicle for City business will be reimbursed at the IRS 

established rate. Not eligible for Mileage Reimbursement if receiving a 

car allowance.

All

*CAR ALLOWANCE  $550 per month Executive Staff Only  
CALPERS  RETIREMENT 2.7% at 55 Retirement Plan including the final year compensation 

amendment for those employed before 10/9/2011.  (Employee pays 8% 

contribution rate).

Miscellaneous

Tier 2 (Classic): 2% at 60 Retirement Plan including the final three-year 

compensation average for those Classic employees hired on or after 

10/9/2011.  (Employee pays 7% contribution rate).

Miscellaneous

Tier 3 (PEPRA): 2% at 62 Retirement Plan including the final three-year 

average compensation for employees hired on or after 01/01/2013.  

(Employee contribution rate as stated in CalPERS actuarial report).

Miscellaneous

3.0% at 50 Plan, The 1959 Survivors Benefit in full force and effect.  (Fire 

pays 12%; Police pays 9%).  

Police & Fire 

Tier 2 (Classic): 3.0% at 55 Plan, Effective 4/8/2012. Including three-year 

compensation average; The 1959 Survivors Benefit in full force and 

effect.  (Police pays 9%; Fire pays 12%).  

Police & Fire 

Tier 3 (PEPRA): 2.7% at 57 Plan, Effective 1/1/2013. Including three-

year compensation average; The 1959 Survivors Benefit in full force and 

effect.  (Employee contribution rate as stated in CalPERS actuarial 

report).

Police & Fire 

PERS ENHANCEMENTS Military Service Buy-back  (GC 21024) All

PERS Credit for Unused Sick Leave (GC 20965) All

Death Benefit   (GC 21620) All

Prior Service Credit ( GC20055) All

1959 Survivor's Benefit  (GC21573) All

EYEGLASS REIMBURSEMENT Reimbursement up to $175 per fiscal year for eyeglasses and $200 for 

bifocals when prescribed by a physician for use at a video display 

All

SAFETY EQUIPMENT The City shall furnish appropropriate safety equipment, the employee 

shall maintain in good order, and is the City's property.

Fire

UNIFORM ALLOWANCE $1,000 per year for 40 hour employees plus one pair of safety shoes 

every 2 years.

Fire

$1,350 per year for 40 hour employees. Police

FAMILY LEAVE Up to 80 hours of sick leave to care for a family member including: 

mother, father, spouse, brother, sister, son/daughter, grandparents, or 

domestic partner, whether the immedite family member is of the 

employee's or spouse's family, including step or adopted relatives.  It also 

includes concurrent use of sick leave accruals for self or other accruals 

for eligible family members under FMLA or CRFA.  

All

Fire personnel may use 14 days of accrued sick leave (without medical 

note) for birth or adoption of a child.  

Fire

SICK LEAVE CASH OUT
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UNREPRESENTED MANAGEMENT EMPLOYEES

BENEFITS DESCRIPTION ELIGIBLE

FAMILY LEAVE Fire Unrep may use available sick leave for family medical purposes 

including same members as above.  The use of family leave shall be 

limited to 80 hours per calendar year.  Family medical purposes shall 

mean illness, accident, medical appointments or other related 

occurences.  Fire Unrep may take up to four months unpaid family or 

medical leave within a 24 month period for the following: 

Fire

Birth, adoption, or serious illness of a child; self, parent or spouse of an 

employee.

City will provide benefit coverage for up to 4 months and employee may 

elect to continue benefits at his/her own expense for up to an additional 

18 months.

Available leave balances must be exhausted first prior to leave without 

pay. 

COMPASSIONATE LEAVE City provides up to 40 hours of paid leave in the event of the death of an 

eligible family member (same family members as in Family Leave).

All

MILITARY LEAVE Paid military leave is provided for active and temporary duty in 

accordance with City policy and provisions of the State and Federal 

Laws.

All

JURY LEAVE City provides paid time upon jury summons if called to duty. All

LEAVE OF ABSENCE An unpaid personal leave of absence is avaialble upon approval of the 

City Manager.

All

FMLA/CFRA Employees may take up to 12 weeks paid/unpaid family or medical leave 

under Family Medical Leave Act (FMLA) or California Family Rights Act 

(CFRA) within a 12 month period for the following: birth or adoption; WORKERS COMPENSATION First 80 hours of lost work time is covered at 100% pay; next 240 hours 

at 80% pay.

All

Sworn Police and Fire employees are eligible for up to one year paid 

workers' compensation leave per labor code 4850.

Sworn Police and Fire

MEDICARE Both City and employee contribute, if hired after March 31, 1986. All

SEVERANCE PAY If employee is terminated for reasons other than "for cause" employee 

would be eligible for up to 16 weeks of salary plus benefits, depending on 

date of hire.  For additional details, see Muni Code section VI-3-4.00 - 

Severance Payments for Specified At-Will Positions.

All

RETIREMENT BENEFITS

ELIGIBILITY CRITERIA Eligibility for retiree benefits is predicated upon retirement from CalPERS 

Retirement System.

All

SICK LEAVE CASH-OUT Upon retirement, disability retirement, or death, for those employees who 

were hired on or before 7/17/99, and who had at least 5 years of service, 

the City shall pay retiree or estate for unused accrued sick leave using 

this formula:  2.5%  x years of service  x highest hourly rate  x  sick leave 

hours.  

Miscellaneous and Police

Upon retirement, disability retirement, or death, for those employees who 

were hired on or before 1/1/95, and who had at least 5 years of service, 

the City shall pay retiree or estate for unused accrued sick leave using 

this formula:  2.5%  x years of service  x highest hourly rate  x  sick leave 

hours.  

Fire

Employees hired after January 1, 1995, with 5 years of service, 

separating in "good standing" as determined by the City Manager may 

use this formula:  

Fire

     After 4th year:    .25%/year  x  hourly rate  x  accrued sick leave

     After 9th year:    .50%/year  x  hourly rate  x  accrued sick leave

     After 14th year:  .75%/year  x  hourly rate  x  accrued sick leave

     After 19th year:  1.0%/year  x  hourly rate  x  accrued sick leave

Employees hired after July 18, 1999, with 5 years of service, separating 

in "good standing" as determined by the City Manager may use this 

formula:  

Police

     After 4th year:    .25%/year  x  hourly rate  x  accrued sick leave

     After 9th year:    .50%/year  x  hourly rate  x  accrued sick leave

     After 14th year:  .75%/year  x  hourly rate  x  accrued sick leave

     After 19th year:  1.0%/year  x  hourly rate  x  accrued sick leave

SICK LEAVE CREDIT Upon retiring with PERS, all employees shall be eligible for the PERS 

Credit for Unused Sick Leave provision (20965).  Employees hired prior 

to July 17, 1999 may choose a cash out or Credit for Unused Sick Leave.

All

RETIREMENT MEDICAL COVERAGE See Retiree Benefit Grid All
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UNREPRESENTED MANAGEMENT EMPLOYEES

BENEFITS DESCRIPTION ELIGIBLE

DISABILITY RETIREMENT For Medical Coverage:  employees on disability retirement who had at 

least 5 years of full-time or equivalent service with the City and retired 

after June 30, 2003, the City agrees to contribute up to "the retiree cap 

amount" or until the retiree is re-employed.

Police

RETIREE DENTAL Benefits may be continued at the retiree's expense 50% of City's 

Premium.

Miscellaneous and Fire

Benefits may be continued at the retiree's expense. Police

RETIREE VISION Benefits may be continued at the retiree's expense. All

RETIREE SPOUSAL/ DEPENDENT 

MEDICAL PLAN

1% of payroll plus benefits contributed to a specific fund to assist in paying for 

spousal/dependent medical premiums for each of the following groups:  See Dependent Benefits Grid All

SAFETY EQUIPMENT Upon retirement, the city shall give a command officer his/her service 

weapon and holsters without charge if either (1) the Milpitas Police Chief 

endorses an identification certificate approving the officer carrying a 

concealed and loaded firearm or (2) a hearing board determines that, 

under Penal Code section 12027.1, at the time the officer retired from the 

Milpitas Police Department, the employee had a right to a certificate 

permitting the carrying of a concealed and loaded firearm. 

Police 
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Dependent Benefits Grid

Group Date of Hire Date of Retirement

Minimum Years of

Continuous Service

City Contribution for Dependent Medical Premiums

(3)

Before January 1, 1996
After June 30, 2003

At least 5 100% of family/dependent premiums

5 but less than 9 Up to 25% of the family/dependent premium

9 but less than 14 Up to 50% of the family/dependent premium

14 but less than 19 Up to 75% of the family/dependent premium

At least 19 Up to 100% of the family/dependent premium

Before January 1, 1996
After September 4,

2007
At least 5 100% of family/dependent premiums

5 but less than 9 Up to 25% of the family/dependent premium

9 but less than 14 Up to 50% of the family/dependent premium

14 but less than 19 Up to 75% of the family/dependent premium

At least 19 Up to 100% of the family/dependent premium
5 but less than 9 Up to 25% of the family/dependent premium
9 but less than 14 Up to 50% of the family/dependent premium
14 but less than 19 Up to 75% of the family/dependent premium
At least 19 Up to 100% of the family/dependent premium

1 If the UNREP‐Police fund is depleted, MPOA will provide funding for the dependent benefits.
2 The Fire Chief is ineligible for dependent fund benefits.
3 Family/Dependent Medical Premium is active employee Single+1 OR Family medical premium rate less active employee Single medical premium rate.

Unrepresented

(UNREP-Misc)2

After January 1, 1987 After June 5, 2018

Dependent Benefits

Unrepresented

(UNREP-Police)
1 After December 31, 1995 After June 30, 2003

Unrepresented

(UNREP-Fire)2 After December 31, 1995
After

September 4, 2007
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Retiree Benefits Grid

Notes:

All employees who retire from the City are allowed to continue CalPERS medical coverage and receive the PEMHCA minimum

The benefits described in the grid below include the PEMHCA minimum.

Upon reaching Medicare eligibility, the City's contribution is capped at the applicable Medicare premium. "Vesting" percentages still apply.

"Benefit Cap": The single medical premium rate paid by the City for active employees (currently Kaiser)

"Retiree Cap": 115% of the Benefit Cap

Group Date of Hire Date of Retirement

Minimum Years of

Continuous Service City Contribution for Retiree's Medical
Before January 1, 1989 n/a PEMHCA Minimum Only

Less than 5 PEMHCA Minimum Only
At least 5 Any employee only medical premium rate

Less than 5 PEMHCA Minimum Only
At least 5 Benefit cap
Less than 5 PEMHCA Minimum Only
5 but less than 10 Up to 25% of the Benefit Cap

10 but less than 15 Up to 50% of the Benefit Cap

15 but less than 20 Up to 75% of the Benefit Cap

At least 20 Up to 100% of the Benefit Cap
Before January 1, 1989 n/a PEMHCA Minimum Only

Less than 5 PEMHCA Minimum Only

At least 5 Any employee only medical premium rate

Less than 5 PEMHCA Minimum Only

At least 5 Retiree Cap

Less than 5 PEMHCA Minimum Only

5 but less than 10 Up to 25% of the Retiree Cap

10 but less than 15 Up to 50% of the Retiree Cap

15 but less than 20 Up to 75% of the Retiree Cap

At least 20 Up to 100% of the Retiree Cap

Unrepresented

Police ONLY*

Before July 1, 1995
After December 31, 1988 but before July 1, 2003

After June 30, 2003

After June 30, 1995 Any

Retiree Medical Benefits - Dependent Benefits will be summarized separately

Unrepresented

Miscellaneous and Fire*

Before July 1, 1995
After July 1, 1990 but before September 1,

2002

After August 31, 2002

After June 30, 1995 Any
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June 18, 2019 Milpitas City Council Agenda Page 117 
 

Item Attachment Documents: 

 

C5. Adopt a Resolution Certifying Election Results and Adding Tract No. 10470 to Community 

Facilities District 2005-1 (Annexation No. 20); Approve Final Tract Map  No. 10470; and Approve 

and Authorize the Interim City Manager to Execute the Subdivision Improvement Agreement for 

a Mixed Use Development at 808 South Main Street  

Steve Erickson, 408-586-3301 

Recommendation: 

1. Adopt a resolution certifying election results and adding Tract No. 10470 to Community 

Facilities District 2005-1 (Annexation No. 20); and  

2. Approve Final Tract Map No. 10470, accept all offers of dedications as stated and depicted on 

the final map upon completion and acceptance of improvements; and  

3. Approve and authorize the Interim City Manager to execute the Subdivision Improvement 

Agreement between the City of Milpitas and Eighty-Eight Homes LLC.  
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CITY OF MILPITAS 
AGENDA REPORT 

(AR) 
 
 
 

Item Title: Adopt a Resolution Certifying Election Results and Adding Tract No. 10470 to 
Community Facilities District 2005-1 (Annexation No. 20); Approve Final Tract Map  
No. 10470; and Approve and Authorize the Interim City Manager to Execute the 
Subdivision Improvement Agreement for a Mixed Use Development at 808 South 
Main Street  

Category: Consent Calendar-Community Development 

Meeting Date: 6/18/2019 

Staff Contact: Steve Erickson, 408-586-3301 

Recommendation: 1. Adopt a resolution certifying election results and adding Tract No. 10470 to 
Community Facilities District 2005-1 (Annexation No. 20); and  

2. Approve Final Tract Map No. 10470, accept all offers of dedications as stated 
and depicted on the final map upon completion and acceptance of 
improvements; and  

3. Approve and authorize the Interim City Manager to execute the Subdivision 
Improvement Agreement between the City of Milpitas and Eighty-Eight Homes 
LLC.  

 
 
Background: 
On December 5, 2017, the City Council approved a Vesting Tentative Map (MT16-0001), Site Development 
Permit (SD16-0002), Conditional Use Permit (UP16-0013) and Environmental Assessment (EA17-0006) to 
allow construction of 27 residential condominium units and a 1,787 square foot commercial condominium 
located on a 1.09 acre site within the Midtown Specific Plan area at 808 South Main Street.  This project is 
known as the Main Street Townhomes, and the developer is Eighty-Eight Homes LLC (Developer).   
 
Analysis: 
The final map for the development is now complete and ready for approval by the City Council.  The City 
Engineer has examined the final map for Tract No. 10470 and determined that the map is substantially the 
same as the previously approved Vesting Tentative Map, and finds that it conforms to all requirements of the 
State of California Subdivision Map Act, the Milpitas Municipal Code (MMC), and the terms and conditions of 
the Vesting Tentative Map.  The Developer has offered required dedications to the City for public use, including 
easements for public service and utility and emergency vehicle access purposes, as shown on the final map. 
Staff recommends the City Council approve the final map and accept these dedications, subject to completion 
and acceptance of public improvements to be installed by the Developer, as discussed below.  
 
As a general rule, public improvements serving the subdivision are to be installed prior to final map approval.  
However, in order to encourage development, the Subdivision Map Act allows the City and developer to enter 
into a Subdivision Improvement Agreement which defers the construction of public improvements until after 
final map approval.  This is often done so that the developer can synchronize public improvement construction 
with other on-site project development.  The developer agrees to construct the public improvements by a 
certain deadline after final map approval and the work is guaranteed by bonds or similar securities obtained by 
and at the developer’s cost. 
 
The City Engineer has reviewed the public improvement plans (E-EN18-0044) and is recommending the City 
Council approve the attached Subdivision Improvement Agreement to allow for the construction of public 118



 
 
improvements after final map approval.  Public improvements to be constructed include asphalt concrete 
pavement, signing and striping, curb and gutter, sidewalk, driveway approach, utility mains and services, traffic 
signal modification, landscaping and other miscellaneous items of work identified on the approved 
improvement plans.  The Developer has executed the attached Subdivision Improvement Agreement which 
requires the public improvements to be completed within 1 year and requires the developer to post 
improvement securities in the estimated amount of $502,000 to guarantee completion of required public 
improvements.  
 
The final map for Tract No. 10470 is subject to annexation into the Community Facilities District No. 2005-1 
(CFD 2005-1).  The City has on file a Certificate of Registrar of Voters from the County of Santa Clara 
certifying that there are no registered voters residing within the boundaries of the proposed CFD Annexation 
No. 20 for this development.  The Developer is the sole property owner, and on June 14, 2019, the property 
owner was scheduled to vote on agreeing to the proposed Annexation No. 20.  The resolution attached hereto 
documents the results of the election on annexation into CFD 2005-1.  Annexation into CFD 2005-1 is subject 
to the provisions of the Mello-Roos Community Facilities Act of 1982, commencing with section 53311 of the 
Government Code.  While the Act has a number of requirements for annexation and imposition of the special 
tax, the developer (as the sole landowner within the annexation territory) has agreed to waive many of the 
formalities.  A copy of the waiver executed by the developer is on file with the City Clerk.  
 
 
Policy Alternatives: 
 
Alternative 1:  
Deny approval of Final Map and Subdivision Improvement Agreement. 
 
Pros: None 
 
Cons:  The site is currently vacant and a denial of approval of the Final Map or the Subdivision Improvement 
Agreement will cause the lot to remain vacant and undeveloped.  The City would not benefit from the addition 
of 27 new residential housing condominium units or the additional tax revenue generated from the mixed-use 
project.  
 
Reason not recommended:  To allow the development to move forward, staff recommends approval of Final 
Map and Subdivision Improvement Agreement for Tract No. 10470. 
 
Alternative 2:  
Deny Annexation of Tract No. 10470 to CFD 2005-1.  
 
Pros:  None 
 
Cons:  Denying the Annexation of Tract No. 10470 into the CFD No. 2005-1 would prevent the City from 
levying special taxes within Tract No. 10470, in order to fund public services. 
 
Reason not recommended:  To adequately fund the perpetual maintenance of improvements and services 
within CFD No. 2005-1, staff recommends adoption of a resolution certifying election results and adding Tract 
No. 10470 to CFD 2005-1.  
 
Fiscal Impact: 
Adding Tract No. 10470 to the CFD No. 2005-1 would allow the City to levy special taxes to properties within 
Tract No. 10470, in order to fund for public services. 
 
California Environmental Quality Act: 
In accordance with California Environmental Quality Act (CEQA) Guidelines Sections15168 (Program EIR), 
15183 (Project Consistent with a Community Plan or Zoning) and 15332 (Urban Infill), the proposed project is 
exempt from further CEQA review.  
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Recommendation: 

1. Approve Final Map Tract No. 10470, acceptance of all offers of dedications as stated and depicted on 
the final map upon completion and acceptance of improvements; and  

2. Approve and authorize the Interim City Manager to execute the Subdivision Improvement Agreement 
between the City of Milpitas and Eighty-Eight Homes LLC.  

3. Adopt a resolution certifying election results and adding Tract No. 10470 to Community Facilities 
District 2005-1 (Annexation No. 20); and  

 
Attachments: 
Attachment 1: Final Map Tract No. 10470 
Attachment 2: Subdivision Improvement Agreement 
Attachment 3: Resolution certifying election results and adding Tract No. 10470 to Community Facilities District 
No. 2005-1 (Annexation No. 20) 
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NTERRA GROUP
1295 E DUNNE AVE., SUITE 230
MORGAN HILL, CA  95037
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SUBDIVISION IMPROVEMENT AGREEMENT 

TRACT MAP NO. 10470 

I. PARTIES AND DATE. 

This Subdivision Improvement Agreement (“Agreement”) is entered into as of this 18
th

 

day of June, 2019 by and between the CITY OF MILPITAS, a California municipal corporation 

(“City”) and EIGHTY-EIGHT HOMES LLC, a California limited liability company with its 

principal office located at 2186 Paseo Del Oro, San Jose, CA 95124 (“Developer”).  City and 

Developer are sometimes hereinafter individually referred to as “Party” and hereinafter 

collectively referred to as the “Parties.” 

II. RECITALS. 

A. On May 26, 2016, Developer submitted to City an application for approval of a 

vesting tentative tract map for real property located within City, a legal description of which is 

attached hereto as Exhibit “A” (“Property”).  The tentative tract map was prepared on behalf of 

Developer by Underwood & Rosenblum, Inc. and is identified in City records as Vesting Tract 

Map No. 10470 (“Tract No. 10470”). 

B. Developer’s application for a vesting tentative tract map for Tract No. 10470 was 

deemed complete on November 8, 2017.  On December 5, 2017, the MILPITAS CITY 

COUNCIL conditionally approved Developer’s application for a vesting tentative tract map for 

Tract No. 10470. 

C. Developer has not completed all of the work or made all of the public 

improvements required by Title  XI,  Chapter  1,  Section  7  of  City’s  municipal  code,  the 

Subdivision Map Act (Government Code sections 66410 et seq.) (“Map Act”), the conditions of 

approval for Tract No. 10470, or other ordinances, resolutions, or policies of City requiring 

construction of improvements in conjunction with the subdivision of land. 

D. Pursuant to Title XI, Chapter 1, Section 17  of  City’s  municipal code and the 

applicable provisions of the Map Act, Developer and City enter into this Agreement for the 

timely construction and completion of the public improvements and the furnishing of the security 

therefor, acceptable to the City Engineer and City Attorney, for Tract No. 10470. 

E. Developer’s execution of this Agreement and the provision of the security are 

made in consideration of City’s approval of the final map for Tract No. 10470. 

 

III. TERMS. 

1.0 Effectiveness.  This Agreement shall not be effective unless and until all four of 

the following conditions are satisfied:  (a) Developer  provides City with security of the type and 

in the amounts required by this Agreement; (b) Developer executes and  records this Agreement 

in the Recorder’s Office of the County of SANTA CLARA; (c) the City Council of the City 

(“City Council”) approves the final map for Tract No. 10470 and (d) Developer records the final 
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map for Tract No. 10470 in the Recorder’s Office of the County of SANTA CLARA.  If the 

above described conditions are not satisfied, this Agreement shall automatically terminate 

without need of further action by either City or Developer, and Developer may not thereafter 

record the final map for Tract No. 10470. 

2.0 Public Improvements.  Developer shall construct or have constructed at its own 

cost, expense, and liability all improvements required by City as part of the approval of Tract 

No. 10470, including, but not limited to, all grading, roads, paving, curbs and gutters, pathways, 

storm drains, sanitary sewers, utilities, drainage facilities, traffic controls, landscaping, street 

lights, and all other required facilities as shown in detail on the plans, profiles, and specifications 

which have been prepared by or on behalf of Developer for Tract Map No. 10470 (“Public 

Improvements”).  The Public Improvements are more specifically described in Exhibit ”B,” 

which is attached hereto and incorporated herein by this reference.  Construction of the Public 

Improvements shall include any transitions and/or other incidental work deemed necessary for 

drainage or public safety.  The Developer shall be responsible for the replacement, relocation, or 

removal of any component of any irrigation water system in conflict with the construction or 

installation of the Public Improvements.  Such replacement, relocation, or removal shall be 

performed to the complete satisfaction of the City Engineer and the owner of such water system.  

Developer further promises and agrees to provide all equipment, tools, materials, labor, tests, 

design work, and engineering services necessary or required by City to fully and adequately 

complete the Public Improvements. 

2.1 Prior Partial Construction of Public Improvements.  Where construction of 

any Public Improvements has been partially completed prior to this Agreement, Developer 

agrees to complete such Public Improvements or assure their completion in accordance with this 

Agreement. 

2.2 Permits; Notices; Utility Statements.  Prior to commencing any work, 

Developer shall, at its sole cost, expense, and liability, obtain all necessary permits and licenses 

and give all necessary and incidental notices required for the lawful construction of the Public 

Improvements and performance of Developer’s obligations under this Agreement.  Developer 

shall conduct the work in full compliance with the regulations, rules, and other requirements 

contained in any permit or license issued to Developer.  Prior to commencing any work, 

Developer shall file a written statement with the City Clerk and the City Engineer, signed by 

Developer and each utility which will provide utility service to the Property, attesting that 

Developer has made all deposits legally required by the utility for the extension and provision of 

utility service to the Property. 

2.3 Pre-approval of Plans and Specifications.  Developer is prohibited from 

commencing work on any Public Improvement until all plans and specifications for such Public 

Improvement have been submitted to and approved by the City Engineer, or his or her designee.  

Approval by the City Engineer shall not relieve Developer from ensuring that all Public 

Improvements conform with all other requirements and standards set forth in this Agreement. 

2.4 Quality of Work; Compliance With Laws and Codes.  The construction 

plans and specifications for the Public Improvements shall be prepared in accordance with all 
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applicable federal, state and local laws, ordinances, regulations, codes, standards, and other 

requirements.  The Public Improvements shall be completed in accordance with all approved 

maps, plans, specifications, standard drawings, and special amendments thereto on file with City, 

as well as all applicable federal, state, and local laws, ordinances, regulations, codes, standards, 

and other requirements applicable at the time work is actually commenced. 

2.5 Standard of Performance.  Developer and its contractors, if any, shall 

perform all work required to construct the Public Improvements under this Agreement in a 

skillful and workmanlike manner, and consistent with the standards generally recognized as 

being employed by professionals in the same discipline in the State of California.  Developer 

represents and maintains that it or its contractors shall be skilled in the professional calling 

necessary to perform the work.  Developer warrants that all of its employees and contractors 

shall have sufficient skill and experience to perform the work assigned to them, and that they 

shall have all licenses, permits, qualifications and approvals of whatever nature that are legally 

required to perform the work, and that such licenses, permits, qualifications and approvals shall 

be maintained throughout the term of this Agreement. 

2.6 Alterations to Improvements.  The Public Improvements in Exhibit “B” 

are understood to be only a general designation of the work and improvements to be done, and 

not a binding description thereof.  All work shall be done and improvements made and 

completed as shown on approved plans and specifications, and any subsequent alterations 

thereto.  If during the course of construction and installation of the Public Improvements it is 

determined that the public interest requires alterations in the Public Improvements, Developer 

shall undertake such design and construction changes as may be reasonably required by City.  

Any and all alterations in the plans and specifications and the Public Improvements to be 

completed may be accomplished without giving prior notice thereof to Developer’s surety for 

this Agreement. 

3.0 Maintenance of Public Improvements and Landscaping.  City shall not be 

responsible or liable for the maintenance or care of the Public Improvements until City approves 

and accepts them, as set forth in Section 11.0.  City shall exercise no control over the Public 

Improvements until accepted by City.  Any use by any person of the Public Improvements, or 

any portion thereof, shall be at the sole and exclusive risk of the Developer at all times prior to 

City’s acceptance of the Public Improvements.  Developer shall maintain all the Public 

Improvements in a state of good repair until they are completed by Developer and approved and 

accepted by City, and until the security for the performance of this Agreement is released.  

Maintenance shall include, but shall not be limited to, repair of pavement, curbs, gutters, 

sidewalks, signals, parkways, water mains, and sewers; maintaining all landscaping in a vigorous 

and thriving condition reasonably acceptable to City; removal of debris from sewers and storm 

drains; and sweeping, repairing, and maintaining in good and safe condition all streets and street 

improvements.  It shall be Developer’s responsibility to initiate all maintenance work, but if it 

shall fail to do so, it shall promptly perform such maintenance work when notified to do so by 

City.  If Developer fails to properly prosecute its maintenance obligation under this section, City 

may do all work necessary for such maintenance and the cost thereof shall be the responsibility 

of Developer and its surety under this Agreement.  City shall not be responsible or liable for any 

damages or injury of any nature in any way related to or caused by the Public Improvements or 

their condition prior to acceptance. 
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4.0 Construction Schedule.  Unless extended pursuant to this Section 4.1 of this 

Agreement, Developer shall fully and adequately complete or have completed the Public 

Improvements within one (1) year of the effective date of this Agreement, unless extended 

pursuant to Section 4.1.   

4.1 Extensions.  City may, in its sole and absolute discretion, provide 

Developer with additional time within which to complete the Public Improvements.  It is 

understood that by providing the security required under Section 13.0 et seq. of this Agreement, 

Developer and its surety consent in advance to any extension of time as may be given by City to 

Developer, and waives any and all right to notice of such extension(s).  Developer’s acceptance 

of an extension of time granted by City shall constitute a waiver by Developer and its surety of 

all defense of laches, estoppel, statutes of limitations, and other limitations of action in any 

action or proceeding filed by City following the date on which the Public Improvements were to 

have been completed hereunder.  In addition, as consideration for granting such extension to 

Developer, City  reserves the right to review the provisions of this Agreement, including, but not 

limited to, the construction standards, the cost estimates established by City, and the sufficiency 

of the improvement security provided by Developer, and to require adjustments thereto when 

warranted according to City’s reasonable discretion. 

4.2 RESERVED 

5.0 Grading.  Developer agrees that any and all grading done or to be done in 

conjunction with construction of the Public Improvements or development of Tract No. 10470 

shall conform to all federal, state, and local laws, ordinances, regulations, and other 

requirements, including City’s grading regulations.  In order to prevent damage to the Public 

Improvements by improper drainage or other hazards, the grading shall be completed in 

accordance with the time schedule for completion of the Public Improvements established by this 

Agreement, and prior to City’s approval and acceptance of the Public Improvements and release 

of the Security as set forth in Sections 11.0 and 13.0 of this Agreement. 

6.0 Utilities.  Developer shall provide utility services, including water, power, gas, 

and telephone service to serve each parcel, lot, or unit of land within Tract No. 10470 in 

accordance with all applicable federal, state, and local laws, rules, and regulations, including, but 

not limited to, the regulations, schedules and fees of the utilities or agencies providing such 

services.  Except for commercial or industrial properties, Developer shall also provide cable 

television facilities to serve each parcel, lot, or unit of land in accordance with all applicable 

federal, state, and local laws, rules, and regulations, including, but not limited to, the 

requirements of the cable company possessing a valid franchise with City to provide such service 

within City’s jurisdictional limits.  All utilities shall be installed underground. 

7.0 Fees and Charges.  Developer shall, at its sole cost, expense, and liability, pay all 

fees, charges, and taxes arising out of construction of the Public Improvements, including, but 

not limited to, all plan check, design review, engineering, inspection, and other service fees, and 

any impact or connection fees established by City ordinance, resolution, regulation, or policy, or 

as established by City relative to Tract No. 10470. 
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8.0 City Inspection of Public Improvements.  Developer shall, at its sole cost, 

expense, and liability, and at all times during construction of the Public Improvements, maintain 

reasonable and safe facilities and provide safe access for inspection by City of the Public 

Improvements and areas where construction of the Public Improvements is occurring or will 

occur. 

9.0 Default; Notice; Remedies. 

9.1 Notice.  If Developer neglects, refuses, or fails to fulfill or timely 

complete any obligation, term, or condition of this Agreement, or if City determines there is a 

violation of any federal, state, or local law, ordinance, regulation, code, standard, or other 

requirement, City may at any time thereafter declare Developer to be in default or violation of 

this Agreement and make written demand upon Developer or its surety, or both, to immediately 

remedy the default or violation (“Notice”).  Developer shall substantially commence the work 

required to remedy the default or violation within ten (10) days of the Notice.  If the default or 

violation constitutes an immediate threat to the public health, safety, or welfare, City may 

provide the Notice verbally, and Developer shall substantially commence the required work 

within twenty-four (24) hours thereof.  Immediately upon City’s issuance of the Notice, 

Developer and its surety shall be liable to City for all costs of construction and installation of the 

Public Improvements and all other administrative costs expenses as provided for in Section 10.0 

of this Agreement. 

9.2 Failure to Remedy; City Action.  If the work required to remedy the 

noticed default or violation is not diligently prosecuted to a completion acceptable to City within 

the time frame contained in the Notice, City may complete all remaining work, arrange for the 

completion of all remaining work, and/or conduct such remedial activity as in its sole and 

absolute discretion it believes is required to remedy the default or violation.  All such work or 

remedial activity shall be at the sole and absolute cost, expense, and liability of Developer and its 

surety, without the necessity of giving any further notice to Developer or surety.  City’s right to 

take such actions shall in no way be limited by the fact that Developer or its surety may have 

constructed any, or none of the required or agreed upon Public Improvements at the time of 

City’s demand for performance.  In the event City elects to complete or arrange for completion 

of the remaining work and improvements, City may require all work by Developer or its surety 

to cease in order to allow adequate coordination by City.  Notwithstanding the foregoing, if 

conditions precedent for reversion to acreage can be met and if the interests of City will not be 

prejudiced thereby, City may also process a reversion to acreage and thereafter recover from 

Developer or its surety the full cost and expense incurred. 

9.3 Other Remedies.  No action by City pursuant to Section 9.0 et seq. of this 

Agreement shall prohibit City from exercising any other right or pursuing any other legal or 

equitable remedy available under this Agreement or any federal, state, or local law.  City may 

exercise its rights and remedies independently or cumulatively, and City may pursue inconsistent 

remedies.  City may institute an action for damages, injunctive relief, or specific performance. 

10.0 Administrative Costs.  If Developer fails to construct and install all or any part of 

the Public Improvements within the time required by this Agreement, or if Developer fails to 

comply with any other obligation contained herein, Developer and its surety shall be jointly and 
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severally liable to City for all administrative expenses, fees, and costs, including reasonable 

attorney’s fees and costs, incurred in obtaining compliance with this Agreement or in processing 

any legal action or for any other remedies permitted by law. 

11.0 Acceptance of Improvements; As-Built or Record Drawings.  If the Public 

Improvements are properly completed by Developer and approved by the City Engineer, and if 

they comply with all applicable federal, state and local laws, ordinances, regulations, codes, 

standards, and other requirements, the City Council shall be authorized to accept the Public 

Improvements.  The City Council may, in its sole and absolute discretion, accept fully completed 

portions of the Public Improvements prior to such time as all of the Public Improvements are 

complete, which shall not release or modify Developer’s obligation to complete the remainder of 

the Public Improvements within the time required by this Agreement.  Upon the total or partial 

acceptance of the Public Improvements by City, Developer shall file with the Recorder’s Office 

of the County of SANTA CLARA a notice of completion for the accepted Public Improvements 

in accordance with California Civil Code section 3093, at which time the accepted Public 

Improvements shall become the sole and exclusive property of City without payment therefor.  If 

Tract No. 10470 was approved and recorded as a single phase map, City shall not accept any one 

or more of the improvements until all of the Public Improvements are completed by Developer 

and approved by City.  Issuance by City of occupancy permits for any buildings or structures 

located on the Property shall not be construed in any manner to constitute City’s acceptance or 

approval of any Public Improvements.  Notwithstanding the foregoing, City may not accept any 

Public Improvements unless and until Developer provides one (1) set of “as-built” or record 

drawings or plans to the City Engineer for all such Public Improvements.  The drawings shall be 

certified and shall reflect the condition of the Public Improvements as constructed, with all 

changes incorporated therein. 

12.0 Warranty and Guarantee.  Developer hereby warrants and guarantees all Public 

Improvements against any defective work or labor done, or defective materials furnished in the 

performance of this Agreement, including the maintenance of all landscaping within the Property 

in a vigorous and thriving condition reasonably acceptable to City, for a period of one (1) year 

following completion of the work and acceptance by City (“Warranty”).  During the Warranty, 

Developer shall repair, replace, or reconstruct any defective or otherwise unsatisfactory portion 

of the Public Improvements, in accordance with the current ordinances, resolutions, regulations, 

codes, standards, or other requirements of City, and to the approval of the City Engineer.  All 

repairs, replacements, or reconstruction during the Warranty shall be at the sole cost, expense, 

and liability of Developer and its surety.  As to any Public Improvements which have been 

repaired, replaced, or reconstructed during the Warranty, Developer and its surety hereby agree 

to extend the Warranty for an additional one (1) year period following City’s acceptance of the 

repaired, replaced, or reconstructed Public Improvements.  Nothing herein shall relieve 

Developer from any other liability it may have under federal, state, or local law to repair, replace, 

or reconstruct any Public Improvement following expiration of the Warranty or any extension 

thereof.  Developer’s warranty obligation under this section shall survive the expiration or 

termination of this Agreement. 

13.0 Security; Surety Bonds.  Prior to execution of this Agreement, Developer shall 

provide City with surety bonds in the amounts and under the terms set forth below (“Security”).  

The amount of the Security shall be based on the City Engineer’s approximation of the actual 
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cost to construct the Public Improvements, including the replacement cost for all landscaping 

(“Estimated Costs”).  If City determines, in its sole and absolute discretion, that the Estimated 

Costs have changed, Developer shall adjust the Security  in the amount requested by City.  

Developer’s compliance with this provision (Section 13.0 et seq.) shall in no way limit or modify 

Developer’s indemnification obligation provided in Section 16.0 of this Agreement. 

13.1 Performance Bond.  To guarantee the faithful performance of the Public 

Improvements and all the provisions of this Agreement, to protect City if Developer is in default 

as set forth in Section 9.0 et seq. of this Agreement, and to secure Developer’s one-year 

guarantee and warranty of the Public Improvements, including the maintenance of all  

landscaping in a vigorous and thriving condition, Developer shall provide City a faithful 

performance bond in the amount of five hundred two thousand dollars and zero cents 

($502,000.00), which sum shall be not less than one hundred percent (100%) of the Estimated 

Costs.  The City Council may, in its sole and absolute discretion and upon recommendation of 

the City Engineer, partially release a portion or portions of the security provided under this 

section as the Public Improvements are accepted by City, provided that Developer is not in 

default on any provision of this Agreement or condition of approval for Tract No. 10470, and the 

total remaining security is not less than twenty-five percent (25%) of the Estimated Costs.  All 

security provided under this section shall be released at the end of the Warranty period, or any 

extension thereof as provided in Section 12 of this Agreement, provided that Developer is not in 

default on any provision of this Agreement or condition of approval for Tract No. 10470. 

13.2 Labor & Material Bond.  To secure payment to the contractors, 

subcontractors, laborers, material men, and other persons furnishing labor, materials, or 

equipment for performance of the Public Improvements and this Agreement, Developer shall 

provide City a labor and materials bond in the amount of five hundred two thousand dollars and 

zero cents  ($502,000.00), which sum shall not be less than one hundred percent (100%) of the 

Estimated Costs.  The security provided under this section may be released by written 

authorization of the City Engineer after six (6) months from the date City accepts the final Public 

Improvements.  The amount of such security shall be reduced by the total of all stop notice or 

mechanic’s lien claims of which City is aware, plus an amount equal to twenty percent (20%) of 

such claims for reimbursement of City’s anticipated administrative and legal expenses arising out 

of such claims. 

13.3 Additional Requirements.  The surety for any surety bonds provided as 

Security shall have a current A.M. Best’s rating of no less than A:VIII, shall be licensed to do 

business in California, and shall be satisfactory to City.  As part of the obligation secured by the 

Security and in addition to the face amount of the Security, the Developer or its surety shall 

secure the costs and reasonable expenses and fees, including reasonable attorney’s fees and 

costs, incurred by City in enforcing the obligations of this Agreement.  The Developer and its 

surety stipulate and agree that no change, extension of time, alteration, or addition to the terms of 

this Agreement, the Public Improvements, or the plans and specifications for the Public 

Improvements shall in any way affect its obligation on the Security. 

13.4 Evidence and Incorporation of Security.  Evidence of the Security shall be 

provided on the forms set forth in Exhibit “C,” unless other forms are deemed acceptable by the 

City Engineer and the City Attorney, and when such forms are completed to the satisfaction of 
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City, the forms and evidence of the Security shall be attached hereto as Exhibit “C” and 

incorporated herein by this reference. 

14.0 RESERVED 

15.0 Lien.  To secure the timely performance of Developer’s obligations under this 

Agreement, including those obligations for which security has been provided pursuant to 

Sections 13 et seq. and 14 of this Agreement, Developer hereby creates in favor of City a lien 

against all portions of the Property not dedicated to City or some other governmental agency for 

a public purpose.  As to Developer’s default on those obligations for which security has been 

provided pursuant to Sections 13 et seq. and 14 of this Agreement, City shall first attempt to 

collect against such security prior to exercising its rights as a contract lienholder under this 

section. 

16.0 Indemnification.  Developer shall defend, indemnify, and hold harmless City, its 

elected officials, officers, employees, and agents from any and all actual or alleged claims, 

demands, causes of action, liability, loss, damage, or injury, to property or persons, including 

wrongful death, whether imposed by a court of law or by administrative action of any federal, 

state, or local governmental body or agency, arising out of or incident to any acts, omissions, 

negligence, or willful misconduct of Developer, its personnel, employees, agents, or contractors 

in connection with or arising out of construction or maintenance of the Public Improvements, or 

performance of this Agreement.  This indemnification includes, without limitation, the payment 

of all penalties, fines, judgments, awards, decrees, attorneys fees, and related costs or expenses, 

and the reimbursement of City, its elected officials, officers, employees, and/or agents for all 

legal expenses and costs incurred by each of them.  This indemnification excludes only such 

portion of any claim, demand, cause of action, liability, loss, damage, penalty, fine, or injury, to 

property or persons, including wrongful death, which is caused solely and exclusively by the 

negligence or willful misconduct of Agency as determined by a court or administrative body of 

competent jurisdiction.  Developer’s obligation to indemnify shall survive the expiration or 

termination of this Agreement, and shall not be restricted to insurance proceeds, if any, received 

by City, its elected officials, officers, employees, or agents. 

 16.1 Public Works Determination.  Developer has been alerted to the 

requirements of California Labor Code section 1770 et seq., including, without limitation S.B. 

975, which require the payment of prevailing wage rates and the performance of other 

requirements if it is determined that this Agreement constitutes a public works contract.  It shall 

be the sole responsibility of Developer to determine whether to pay prevailing wages for any or 

all work required by this Agreement.  As a material part of this Agreement, Developer agrees to 

assume all risk of liability arising from any decision not to pay prevailing wages for work 

required by this Agreement. 

17.0 Insurance. 

17.1 Types; Amounts.  Developer shall procure and maintain, and shall require 

its contractors to procure and maintain, during construction of any Public Improvement pursuant 

to this Agreement, insurance of the types and in the amounts described below (“Required 

Insurance”).  If any of the Required Insurance contains a general aggregate limit, such insurance 
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shall apply separately to this Agreement or be no less than two times the specified occurrence 

limit. 

17.1.1 General Liability.  Developer and its contractors shall procure and 

maintain occurrence version general liability insurance, or equivalent form, with a combined 

single limit of not less than $1,000,000 per occurrence for bodily injury, personal injury, and 

property damage. 

17.1.2 Business Automobile Liability.  Developer and its contractors shall 

procure and maintain business automobile liability insurance, or equivalent form, with a 

combined single limit of not less than $1,000,000 per occurrence.  Such insurance shall include 

coverage for the ownership, operation, maintenance, use, loading, or unloading of any vehicle 

owned, leased, hired, or borrowed by the insured or for which the insured is responsible. 

17.1.3 Workers’ Compensation.  Developer and its contractors shall 

procure and maintain workers’ compensation insurance with limits as required by the Labor 

Code of the State of California and employers’ liability insurance with limits of not less than 

$1,000,000 per occurrence, at all times during which insured retains employees. 

17.1.4 Professional Liability.  For any consultant or other professional 

who will engineer or design the Public Improvements, liability insurance for errors and 

omissions with limits not less than $1,000,000 per occurrence, shall be procured and maintained 

for a period of five (5) years following completion of the Public Improvements.  Such insurance 

shall be endorsed to include contractual liability. 

17.2 Deductibles.  Any deductibles or self-insured retentions must be declared 

to and approved by City.  At the option of City, either: (a) the insurer shall reduce or eliminate 

such deductibles or self-insured retentions as respects City, its elected officials, officers, 

employees, agents, and volunteers; or (b) Developer and its contractors shall provide a financial 

guarantee satisfactory to City guaranteeing payment of losses and related investigation costs, 

claims, and administrative and defense expenses. 

17.3 Additional Insured; Separation of Insureds.  The Required Insurance shall 

name City, its elected officials, officers, employees, agents, and volunteers as additional insureds 

with respect to work performed by or on behalf of Developer or its contractors, including 

materials, parts, or equipment furnished in connection therewith.  The Required Insurance shall 

contain standard separation of insureds provisions, and shall contain no special limitations on the 

scope of its protection to City, its elected officials, officers, employees, agents, and volunteers. 

17.4 Primary Insurance; Waiver of  Subrogation.  The Required Insurance shall 

be primary with respect to any insurance or self-insurance programs covering City, its elected 

officials, officers, employees, agents, and volunteers.  All policies for the Required Insurance 

shall provide that the insurance company waives all right of recovery by way of subrogation 

against City in connection with any damage or harm covered by such policy. 

17.5 Certificates; Verification.  Developer and its contractors shall furnish City 

with original certificates of insurance and endorsements effecting coverage for the Required 
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Insurance.  The certificates and endorsements for each insurance policy shall be signed by a 

person authorized by that insurer to bind coverage on its behalf.  All certificates and 

endorsements must be received and approved by City before work pursuant to this Agreement 

can begin.  City reserves the right to require complete, certified copies of all required insurance 

policies, at any time. 

17.6 Term; Cancellation Notice.  Developer and its contractors shall maintain 

the Required Insurance for the term of this Agreement and shall replace any certificate, policy, or 

endorsement which will expire prior to that date.  All policies shall be endorsed to provide that 

the Required Insurance shall not be suspended, voided, reduced, canceled, or allowed to expire 

except on 30 days prior written notice to City. 

17.7 Insurer Rating.  Unless approved in writing by City, all Required 

Insurance shall be placed with insurers licensed to do business in the State of California and with 

a current A.M. Best rating of at least A:VIII. 

18.0 Signs and Advertising.  Developer understands and agrees to City’s ordinances, 

regulations, and requirements governing signs and advertising structures.  Developer hereby 

agrees with and consents to the removal by City of all signs or other advertising structures 

erected, placed, or situated in violation of any City ordinance, regulation, or other requirement.  

Removal shall be at the expense of Developer and its surety.  Developer and its surety shall 

indemnify and hold City free and harmless from any claim or demand arising out of or incident 

to signs, advertising structures, or their removal. 

19.0 Relationship Between the Parties.  The Parties hereby mutually agree that neither 

this Agreement, any map related to Tract No. 10470, nor any other related entitlement, permit, or 

approval issued by City for the Property shall operate to create the relationship of partnership, 

joint venture, or agency between City and Developer.  Developer’s contractors and 

subcontractors are exclusively and solely under the control and dominion of Developer.  Nothing 

herein shall be deemed to make Developer or its contractors an agent or contractor of City. 

20.0 General Provisions. 

20.1 Authority to Enter Agreement.  Each Party warrants that the individuals 

who have signed this Agreement have the legal power, right, and authority make this Agreement 

and bind each respective Party. 

20.2 Cooperation; Further Acts.  The Parties shall fully cooperate with one 

another, and shall take any additional acts or sign any additional documents as may be necessary, 

appropriate, or convenient to attain the purposes of this Agreement. 

20.3 Construction; References; Captions.  It being agreed the Parties or their 

agents have participated in the preparation of this Agreement, the language of this Agreement 

shall be construed simply, according to its fair meaning, and not strictly for or against any Party.  

Any term referencing time, days, or period for performance shall be deemed calendar days and 

not work days.  All references to Developer include all personnel, employees, agents, and 

subcontractors of Developer, except as otherwise specified in this Agreement.  All references to 

City include its elected officials, officers, employees, agents, and volunteers except as otherwise 
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specified in this Agreement.  The captions of the various articles and paragraphs are for 

convenience and ease of reference only, and do not define, limit, augment, or describe the scope, 

content, or intent of this Agreement. 

20.4 Notices.  All notices, demands, invoices, and written communications 

shall be in writing and delivered to the following addresses or such other addresses as the Parties 

may designate by written notice: 

CITY:      DEVELOPER: 

City of Milpitas    Eighty-Eight Homes LLC 

455 E. Calaveras Boulevard   2186 Paseo Del Oro, 

Milpitas, CA 92236    San Jose, CA 95124 

Attn: Steve Erickson, PE   Attn: Mary Ly   

 

Depending upon the method of transmittal, notice shall be deemed received as follows:  by 

facsimile, as of the date and time sent; by messenger, as of the date delivered; and by U.S. Mail 

first class postage prepaid, as of 72 hours after deposit in the U.S. Mail. 

20.5 Amendment; Modification.  No supplement, modification, or amendment 

of this Agreement shall be binding unless executed in writing and signed by both Parties. 

20.6 Waiver.  City’s failure to insist upon strict compliance with any provision 

of this Agreement or to exercise any right or privilege provided herein, or City’s waiver of any 

breach of this Agreement, shall not relieve Developer of any of its obligations under this 

Agreement, whether of the same or similar type.  The foregoing shall be true whether City’s 

actions are intentional or unintentional.  Developer agrees to waive, as a defense, counterclaim or 

set off, any and all defects, irregularities or deficiencies in the authorization, execution or 

performance of the Public Improvements or this Agreement, as well as the laws, rules, 

regulations, ordinances or resolutions of City with regards to the authorization, execution or 

performance of the Public Improvements or this Agreement. 

20.7 Assignment or Transfer of Agreement.  Developer shall not assign, 

hypothecate, or transfer, either directly or by operation of law, this Agreement or any interest 

herein without prior written consent of City.  Any attempt to do so shall be null and void, and 

any assignee, hypothecatee, or transferee shall acquire no right or interest by reason of such 

attempted assignment, hypothecation, or transfer.  Unless specifically stated to the contrary in 

City’s written consent, any assignment, hypothecation, or transfer shall not release or discharge 

Developer from any duty or responsibility under this Agreement. 

20.8 Binding Effect.  Each and all of the covenants and conditions shall be 

binding on and shall inure to the benefit of the Parties, and their successors, heirs, personal 

representatives, or assigns.  This section shall not be construed as an authorization for any Party 

to assign any right or obligation. 

20.9 No Third Party Beneficiaries.  There are no intended third party 

beneficiaries of any right or obligation assumed by the Parties. 
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20.10 Invalidity; Severability.  If any portion of this Agreement is declared 

invalid, illegal, or otherwise unenforceable by a court of competent jurisdiction, the remaining 

provisions shall continue in full force and effect. 

20.11 Consent to Jurisdiction and Venue.  This Agreement shall be construed in 

accordance with and governed by the laws of the State of California.  Any legal action or 

proceeding brought to interpret or enforce this Agreement, or which in any way arises out of the 

Parties’ activities undertaken pursuant to this Agreement, shall be filed and prosecuted in the 

appropriate California State Court in the County of SANTA CLARA, California.  Each Party 

waives the benefit of any provision of state or federal law providing for a change of venue to any 

other court or jurisdiction including, without limitation, a change of venue based on the fact that 

a governmental entity is a party to the action or proceeding, or that a federal right or question is 

involved or alleged to be involved in the action or proceeding.  Without limiting the generality of 

the foregoing waiver, Developer expressly waives any right to have venue transferred pursuant to 

California Code of Civil Procedure Section 394. 

20.12 Attorneys’ Fees and Costs.  If any arbitration, lawsuit, or other legal action 

or proceeding is brought by one Party against the other Party in connection with this Agreement 

or the Property, the prevailing party, whether by final judgment or arbitration award, shall be 

entitled to and recover from the other party all costs and expenses incurred by the prevailing 

party, including actual attorneys’ fees (“Costs”).  Any judgment, order, or award entered in such 

legal action or proceeding shall contain a specific provision providing for the recovery of Costs, 

which shall include, without limitation, attorneys’ and experts’ fees, costs and expenses incurred 

in the following: (a) post judgment motions and appeals, (b) contempt proceedings, (c) 

garnishment, levy, and debtor and third party examination, (d) discovery, and (e) bankruptcy 

litigation.  This section shall survive the termination or expiration of this Agreement. 

20.13 Counterparts.  This Agreement may be executed in counterpart originals, 

which taken together, shall constitute one and the same instrument. 
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City of Milpitas,  
a California municipal corporation 
 
 
 

By:  
 
Name: Steve McHarris 
 
Title:   Interim City Manager 
 
 
 
APPROVED AS TO FORM: 

 
Christopher Diaz 
City Attorney 
 
 
 
APPROVED AS TO FORM: 

 
Walter Rossmann 
Finance Director 
 
 
 
APPROVED AS TO SUFFICIENCY: 

 
Steven Erickson 
Engineering Director / City Engineer 
 

Eighty-Eight Homes LLC.  
a California limited liability company 
 
 
 

By:  
 
Name: Mary Ly 
 
Title:   Managing Member 
 

 

NOTE: DEVELOPER’S SIGNATURES SHALL BE DULY NOTARIZED, AND 

APPROPRIATE ATTESTATIONS SHALL BE INCLUDED AS MAY BE 

REQUIRED BY THE BYLAWS, ARTICLES OF INCORPORATION, OR 

OTHER RULES OR REGULATIONS APPLICABLE TO DEVELOPER’S 

BUSINESS ENTITY. 
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ALL CAPACITY ACKNOWLEDGMENT 

 

A notary public or other officer completing this certificate verifies only the identity of the 

individual who signed the document to which this certificate is attached, and not the 

truthfulness, accuracy, or validity of that document. 

 

STATE OF _________________________ 

COUNTY OF   ________________________ 

 

On    ____________________________ before me, ______________________________ 

  (Date)      (Name and title of the officer) 

 

personally appeared __________________________________________________________ 

     (Name of person signing) 

 

who proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are 

subscribed to the within instrument and acknowledged to me that he/she/they executed the same 

in his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the instrument 

the person(s), or the entity upon behalf of which the person(s) acted, executed the instrument. 

I certify under PENALTY OF PERJURY under the laws of the State of California that the 

foregoing paragraph is true and correct. 

 

WITNESS my hand and official seal. 

 

 

_____________________________________ 

Signature of officer        (Seal) 
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ALL CAPACITY ACKNOWLEDGMENT 

 

A notary public or other officer completing this certificate verifies only the identity of the 

individual who signed the document to which this certificate is attached, and not the 

truthfulness, accuracy, or validity of that document. 

 

STATE OF _________________________ 

COUNTY OF   ________________________ 

 

On    ____________________________ before me, ______________________________ 

  (Date)      (Name and title of the officer) 

 

personally appeared __________________________________________________________ 

     (Name of person signing) 

 

who proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) 

is/are subscribed to the within instrument and acknowledged to me that he/she/they executed 

the same in his/her/their authorized capacity(ies), and that by his/her/their signature(s) on 

the instrument the person(s), or the entity upon behalf of which the person(s) acted, 

executed the instrument. 

I certify under PENALTY OF PERJURY under the laws of the State of California that the 

foregoing paragraph is true and correct. 

 

WITNESS my hand and official seal. 

 

 

_____________________________________ 

Signature of officer        (Seal) 
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EXHIBIT “A” 

LEGAL DESCRIPTION OF PROPERTY 

TRACT NO. 10470 
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EXHIBIT “B” 

LIST OF PUBLIC IMPROVEMENTS 

TRACT NO. 10470 
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EXHIBIT “C” 

SURETY BONDS AND OTHER SECURITY 

TRACT NO. 10470 

As evidence of understanding the provisions contained in this Agreement, and of the Developer’s 

intent to comply with same, the Developer has submitted the below described security in the 

amounts required by this Agreement, and has affixed the appropriate signatures thereto: 

PERFORMANCE BOND PRINCIPAL AMOUNT: $502,000.00 

Surety: _______________________________________ 

Attorney-in-fact: ________________________________ 

Address: ______________________________________ 

______________________________________________ 

______________________________________________ 

MATERIAL AND LABOR BOND PRINCIPAL AMOUNT: $502,000.00 

Surety: _______________________________________ 

Attorney-in-fact: ________________________________ 

Address: ______________________________________ 

______________________________________________ 

______________________________________________ 

CASH MONUMENT SECURITY: $__________________ 
Amount deposited per Cash Receipt No. _______________   Date: _________________ 
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BOND NO. ___________________ 

INITIAL PREMIUM:  ___________________ 

SUBJECT TO RENEWAL 

CITY OF MILPITAS 

TRACT MAP NO. 10470 IMPROVEMENTS 

PERFORMANCE BOND 

KNOW ALL MEN BY THESE PRESENTS: 

WHEREAS the City of MILPITAS, California (“City”) and 

___________________ _________________________________________ (“Principal”), have 

executed an agreement for work consisting of, but not limited to, the furnishing all labor, 

materials, tools, equipment, services, and incidentals for all grading, roads, paving, curbs and 

gutters, pathways, storm drains, sanitary sewers, utilities, drainage facilities, traffic controls, 

landscaping, street lights, and all other required facilities for Tract Map No. 10470 (“Public 

Improvements”); 

WHEREAS, the Public Improvements to be performed by Principal are more 

particularly set forth in that certain Subdivision Improvement Agreement dated 

_______________________, ________ (“Improvement Agreement”); 

WHEREAS, the Improvement Agreement is hereby referred to and incorporated 

herein by reference; and 

WHEREAS, Principal is required by the Improvement Agreement to provide a 

good and sufficient bond for performance of the Improvement Agreement, and to guarantee and 

warranty the Public Improvements constructed thereunder. 

NOW, THEREFORE, Principal and  ______________________________ 

(“Surety”), a corporation organized and existing under the laws of the State of 

______________________, and duly authorized to transact business under the laws of the State 

of California, are held and firmly bound unto City in the sum of _____________ dollars 

($___________________), said sum being not less than one hundred percent (100%) of the total 

cost of the Public Improvements as set forth in the Improvement Agreement, we bind ourselves, 

our heirs, executors and administrators, successors and assigns, jointly and severally, firmly by 

these presents. 

THE CONDITION OF THIS OBLIGATION is such, that if Principal, his or its 

heirs, executors, administrators, successors or assigns, shall in all things stand to and abide by, 

and well and truly keep and perform the covenants, conditions, agreements, guarantees, and 

warranties in the Improvement Agreement and any alteration thereof made as therein provided, 

to be kept and performed at the time and in the manner therein specified and in all respects 

according to their intent and meaning, and to indemnify and save harmless City, its officers, 
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employees, and agents, as stipulated in the Improvement Agreement, then this obligation shall 

become null and void; otherwise it shall be and remain in full force and effect. 

As part of the obligation secured hereby, and in addition to the face amount 

specified therefor, there shall be included costs and reasonable expenses and fees, including 

reasonable attorney’s fees, incurred by City in successfully enforcing such obligation, all to be 

taxed as costs and included in any judgment rendered. 

Surety, for value received, hereby stipulates and agrees that no change, extension 

of time, alteration, or addition to the terms of the Improvement Agreement, or to any plans, 

profiles, and specifications related thereto, or to the Public Improvements to be constructed 

thereunder, shall in any way affect its obligations on this bond, and it does hereby waive notice 

of any such change, extension of time, alteration, or addition. 

This bond is executed and filed to comply with Section 66499 et seq. of the 

Government Code of California as security for performance of the Improvement Agreement and 

security for the one-year guarantee and warranty of the Public Improvements. 

IN WITNESS WHEREOF, the seal and signature of the Principal is hereto 

affixed, and the corporate seal and the name of the Surety is hereto affixed and attested by its 

duly authorized Attorney-in-Fact at _______________________, this _____ day of 

_______________, ______. 

_____________________________  ________________________________ 

Principal     Surety 

By: ___________________________ By:   ___________________________ 

President     Attorney-in-Fact 

___________________________  ___________________________ 

(print name)       (print name) 

 

 

NOTE: APPROPRIATE NOTARIAL ACKNOWLEDGMENTS OF EXECUTION 

BY PRINCIPAL AND SURETY, AND A COPY OF THE POWER OF 

ATTORNEY TO LOCAL REPRESENTATIVES OF THE BONDING 

COMPANY MUST BE ATTACHED TO THIS BOND. 
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ALL CAPACITY ACKNOWLEDGMENT 

 

A notary public or other officer completing this certificate verifies only the identity of the 

individual who signed the document to which this certificate is attached, and not the 

truthfulness, accuracy, or validity of that document. 

 

STATE OF _________________________ 

COUNTY OF   ________________________ 

 

On    ____________________________ before me, ______________________________ 

  (Date)      (Name and title of the officer) 

 

personally appeared __________________________________________________________ 

     (Name of person signing) 

 

who proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) 

is/are subscribed to the within instrument and acknowledged to me that he/she/they executed 

the same in his/her/their authorized capacity(ies), and that by his/her/their signature(s) on 

the instrument the person(s), or the entity upon behalf of which the person(s) acted, 

executed the instrument. 

I certify under PENALTY OF PERJURY under the laws of the State of California that the 

foregoing paragraph is true and correct. 

 

WITNESS my hand and official seal. 

 

 

_____________________________________ 

Signature of officer        (Seal) 
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ALL CAPACITY ACKNOWLEDGMENT 

 

A notary public or other officer completing this certificate verifies only the identity of the 

individual who signed the document to which this certificate is attached, and not the 

truthfulness, accuracy, or validity of that document. 

 

STATE OF _________________________ 

COUNTY OF   ________________________ 

 

On    ____________________________ before me, ______________________________ 

  (Date)      (Name and title of the officer) 

 

personally appeared __________________________________________________________ 

     (Name of person signing) 

 

who proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) 

is/are subscribed to the within instrument and acknowledged to me that he/she/they executed 

the same in his/her/their authorized capacity(ies), and that by his/her/their signature(s) on 

the instrument the person(s), or the entity upon behalf of which the person(s) acted, 

executed the instrument. 

I certify under PENALTY OF PERJURY under the laws of the State of California that the 

foregoing paragraph is true and correct. 

 

WITNESS my hand and official seal. 

 

 

_____________________________________ 

Signature of officer        (Seal) 
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BOND NO. ___________________ 

INITIAL PREMIUM:  ___________________ 

SUBJECT TO RENEWAL 

CITY OF MILPITAS 

TRACT MAP NO. 10470 IMPROVEMENTS 

LABOR AND MATERIAL BOND 

KNOW ALL MEN BY THESE PRESENTS: 

WHEREAS the City of MILPITAS, California (“City”) and 

___________________ ______________________________________ (“Principal”), have 

executed an agreement for work consisting of, but not limited to, the furnishing all labor, 

materials, tools, equipment, services, and incidentals for all grading, roads, paving, curbs and 

gutters, pathways, storm drains, sanitary sewers, utilities, drainage facilities, traffic controls, 

landscaping, street lights, and all other required facilities for Tract Map No. 10470 (“Public 

Improvements”); 

WHEREAS, the Public Improvements to be performed by Principal are more 

particularly set forth in that certain Subdivision Improvement Agreement dated 

_______________________, ________ (“Improvement Agreement”); 

WHEREAS, the Improvement Agreement is hereby referred to and incorporated 

herein by reference; and 

WHEREAS, Principal is required to furnish a bond in connection with the 

Improvement Agreement providing that if Principal or any of its subcontractors shall fail to pay 

for any materials, provisions, or other supplies, or terms used in, upon, for, or about the 

performance of the Public Improvements, or for any work or labor done thereon of any kind, or 

for amounts due under the provisions of Title 15 (commencing with section 3082) of Part 4 of 

Division 3 of the California Civil Code, with respect to such work or labor, that the Surety on 

this bond will pay the same together with a reasonable attorney’s fee in case suit is brought on 

the bond. 

NOW, THEREFORE, Principal and _________________________ (“Surety”), a 

corporation organized and existing under the laws of the State of ______________________, 

and duly authorized to transact business under the laws of the State of California, are held and 

firmly bound unto City and to any and all material men, persons, companies or corporations 

furnishing materials, provisions, and other supplies used in, upon, for or about the performance 

of the Public Improvements, and all persons, companies or corporations renting or hiring teams, 

or implements or machinery, for or contributing to the Public Improvements to be done, and all 

persons performing work or labor upon the same and all persons supplying both work and 

materials as aforesaid excepting the Principal, the sum of ____________________ DOLLARS, 

($______________), said sum being not less than 100% of the total cost of the Public 
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Improvements under the terms of the Improvement Agreement, we bind ourselves, our heirs, 

executors and administrators, successors and assigns jointly and severally, firmly by these 

presents. 

THE CONDITION OF THIS OBLIGATION IS SUCH that if the Principal, his or 

its subcontractors, heirs, executors, administrators, successors, or assigns, shall fail to pay for 

any materials, provisions, or other supplies or machinery used in, upon, for or about the 

performance of the Public Improvements, or for work or labor thereon of any kind, or fail to pay 

any of the persons named in California Civil Code Section 3181, or amounts due under the 

Unemployment Insurance Code with respect to work or labor performed by any such claimant, 

or for any amounts required to be deducted, withheld, and paid over to the Employment 

Development Department from the wages of employees of the contractor and his subcontractors 

pursuant to Section 13020 of the Unemployment Insurance Code with respect to such work and 

labor, and all other applicable laws of the State of California and rules and regulations of its 

agencies, then said Surety will pay the same in or to an amount not exceeding the sum specified 

herein. 

As part of the obligation secured hereby, and in addition to the face amount 

specified therefor, there shall be included costs and reasonable expenses and fees, including 

reasonable attorney’s fees, incurred by City in successfully enforcing such obligation, all to be 

taxed as costs and included in any judgment rendered. 

 

This bond is executed and filed to comply with Section 66499 et seq. of the 

California Government Code as security for payment to contractors, subcontractors, and persons 

furnishing labor, materials, or equipment for construction of the Public Improvements or 

performance of the Improvement Agreement.  It is hereby expressly stipulated and agreed that 

this bond shall inure to the benefit of any and all persons, companies, and corporations entitled to 

file claims under Title 15 (commencing with Section 3082) of Part 4 of Division 3 of the 

California Civil Code, so as to give a right of action to them or their assigns in any suit brought 

upon this bond. 

Surety, for value received, hereby stipulates and agrees that no change, extension 

of time, alteration, or addition to the terms of the Improvement Agreement, or to any plans, 

profiles, and specifications related thereto, or to the Public Improvements to be constructed 

thereunder, shall in any way affect its obligations on this bond, and it does hereby waive notice 

of any such change, extension of time, alteration, or addition. 

147



 

 C-8 BBK:   

 

IN WITNESS WHEREOF, the seal and signature of the Principal is hereto 

affixed, and the corporate seal and the name of the Surety is hereto affixed and attested by its 

duly authorized Attorney-in-Fact at _____________________, this _____ day of 

_______________, ______. 

________________________________  __________________________ 

Principal      Surety 

By: ___________________________ By:   ___________________________ 

President     Attorney-in-Fact 

___________________________  ___________________________ 

(print name)       (print name) 

NOTE: APPROPRIATE NOTARIAL ACKNOWLEDGMENTS OF EXECUTION 

BY PRINCIPAL AND SURETY, AND A COPY OF THE POWER OF 

ATTORNEY TO LOCAL REPRESENTATIVES OF THE BONDING 

COMPANY MUST BE ATTACHED TO THIS BOND. 
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RESOLUTION NO. ____  

 

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF MILPITAS CERTIFYING THE RESULTS OF 

AN ELECTION AND ADDING TERRITORY TO COMMUNITY FACILITIES DISTRICT NO. 2005-1 

(PUBLIC SERVICES) 

 

(Annexation No. 20) 

 

WHEREAS, the City Council of the City of Milpitas (the “City Council”) has previously formed Community 

Facilities District No. 2005-1 (Public Services) (“CFD No. 2005-1”) pursuant to the Mello-Roos Community Facilities 

Act of 1982 (the “Act”), as amended, for the purpose of financing certain Public Services; and 

 

WHEREAS, acting pursuant to the Act, the City Council also authorized by the adoption of Resolution No. 7521 

(the “Resolution Authorizing Future Annexation”) the annexation in the future of territory to CFD No. 2005-1, such 

territory designated as Future Annexation Area, Community Facilities District No. 2005-1 (the “Future Annexation 

Area”); and 

 

WHEREAS, at this time the unanimous consent to the annexation of certain territory located within the Future 

Annexation Area to CFD No. 2005-1 has been received from the property owner of certain parcels within such territory, 

and such territory has been designated as Annexation No. 20 (the "Territory"); and 

 

WHEREAS, less than twelve (12) registered voters have resided within the Territory for each of the ninety (90) 

days preceding the election date established for each parcel located within the Territory, therefore, pursuant to the Act the 

qualified elector of each parcel located within the Territory shall be the "landowner" of such parcels as such term is 

defined in Government Code Section 53317(f), and such landowner who is the owner of record as of the applicable 

election date, or the authorized representative thereof, shall have one vote for each acre or portion of an acre of the parcel 

of land that landowner owns within such Territory; and 

 

WHEREAS, the time limit specified by the Act for conducting an election to submit the levy of the special taxes 

on each of the parcels within the Territory to the qualified elector of each such parcel and the requirements for impartial 

analysis and ballot arguments have been waived with the unanimous consent of the qualified elector of the Territory; and 

 

 WHEREAS, the City Clerk of the City of Milpitas, the election official authorized by this City Council to 

conduct such election, has caused a ballot to be distributed to the qualified elector of the Territory, has received and 

canvassed such ballot and made a report to the City Council regarding the results of such canvass, a copy of which is 

attached as Exhibit A hereto and incorporated herein by this reference; and 

 

 WHEREAS, at this time the measure voted upon and such measure did receive the favorable vote of the qualified 

elector of the Territory, and the City Council desires to declare the results of the election; and 

 

WHEREAS, a map showing the Territory and designated as Annexation Map No. 20 (the "Annexation Map"), a 

copy of which is attached as Exhibit B hereto and incorporated herein by this reference, has been submitted to this 

legislative body. 

 

 NOW, THEREFORE, the City Council of the City of Milpitas, California, acting as the legislative body of 

Community Facilities District No. 2005-1, hereby finds, determines and resolves as follows: 

 

1. Recitals.  The above recitals are true and correct. 

 

2. Findings.  This legislative body does hereby further determine as follows: 

 

A. The unanimous consent as described in the recitals hereto to the annexation of each parcel located 

within the Territory to CFD No. 2005-1 has been given by the owner of each such parcel and 

such consent shall be kept on file in the Office of the City Clerk of the City of Milpitas. 
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2 
Resolution No. ____ 

B. Less than twelve (12) registered voters have resided within the Territory for each of the ninety 

(90) days preceding the election date established for each of the parcels located within the 

Territory, therefore, pursuant to the Act the qualified elector for each such parcel located within 

the Territory shall be the "landowner" of each such parcel as such term is defined in Government 

Code Section 53317(f). 

 

C. The qualified elector of each parcel located within the Territory has voted in favor of the levy of 

special taxes on such parcel upon its annexation to CFD No. 2005-1. 

 

3. Territory.  The boundaries and parcels of property within the Territory and on which special taxes will be 

levied in order to pay for the costs and expenses of authorized Public Services are shown on the Annexation 

Map as submitted to and hereby approved by this legislative body. 

 

4. Declaration of Annexation.  This legislative body does hereby determine and declare that the Territory, and 

each parcel therein, is now added to and becomes a part of CFD No. 2005-1. The City Council, acting as the 

legislative body of CFD No. 2005-1, is hereby empowered to levy the authorized special tax within the 

Territory. 

 

5. Notice.  Immediately upon adoption of this Resolution, notice shall be given as follows: 

 

A. A copy of the Annexation Map as approved shall be filed in the Office of the County Recorder of 

the County of Santa Clara (the “County Recorder) no later than fifteen (15) days after the date of 

adoption of this Resolution. 

 

B. An Amendment to the Notice of Special Tax Lien (Notice of Annexation) shall be recorded in the 

Office of the County Recorder no later than fifteen (15) days after the date of adoption of this 

Resolution. 

 

6. Effective Date. This Resolution shall become effective upon its adoption. 

 

PASSED AND ADOPTED this _____ day of __________, 2019, by the following vote: 

 

AYES: 

NOES: 

ABSENT: 

ABSTAIN: 

ATTEST: 

  

Mary Lavelle, City Clerk 

APPROVED: 

  

Rich Tran, Mayor 

APPROVED AS TO FORM: 

 

__________________________________ 

Christopher J. Diaz, City Attorney 
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Exhibit A 
 

EXHIBIT A 

 

CERTIFICATE OF ELECTION OFFICIAL 

AND STATEMENT OF VOTES CAST 

 

STATE OF CALIFORNIA ) 

    ) ss. 

COUNTY OF SANTA CLARA ) 

 

The undersigned, ELECTION OFFICIAL OF THE CITY OF MILPITAS, COUNTY OF SANTA CLARA, 

STATE OF CALIFORNIA, DOES HEREBY CERTIFY that pursuant to the provisions of Section 53326 of the 

Government Code and Division 12, commencing with Section 17000 of the Elections Code of the State of 

California, I did canvass the returns of the votes cast at the  

 

CITY OF MILPITAS 

COMMUNITY FACILITIES DISTRICT NO. 2005-1 

(PUBLIC SERVICES) 

SPECIAL ELECTION 

ANNEXATION NO. 20 

 

held on the election date established for each parcel located within the territory included in Annexation No. 20. 

 

I FURTHER CERTIFY that this Statement of Votes Cast shows the whole number of votes cast in the area 

proposed to be annexed to Community Facilities District No. 2005-1 for or against the Measure are full, true and 

correct. 

 

 

VOTES CAST ON PROPOSITION 1:    YES                   

NO                   

 

 

WITNESS my hand this    day of     , 20__. 

 

 

 

       

MARY LAVELLE, CITY CLERK 

ELECTION OFFICIAL 

CITY OF MILPITAS 

OF THE STATE OF CALIFORNIA 
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Exhibit B 

EXHIBIT B 

 

ANNEXATION MAP 
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June 18, 2019 Milpitas City Council Agenda Page 153 
 

Item Attachment Documents: 

 

C6. Adopt a Resolution to Approve Project Plans and Specifications, and Award a Construction 

Contract for the Base Bid plus Add Alternates 1 and 4 for the Milpitas Skate Park and 

Concession/Storage/Restroom Buildings, Project No. 5111, CP No. 3424, and CP No. 6133; and 

Approve a Budget Appropriation 

Recommendation: 

1) Adopt a Resolution to Approve Project Plans and Specifications and Award a Construction 

Contract for the Base Bid plus Add Alternates 1 and 4 and Authorize the Interim City Manager to 

Execute the Contract with the Lowest Responsible Bidder Submitting a Responsive Bid, Suarez 

and Munoz Construction, Inc., in the Amount of $4,579,156 for the Milpitas Skate Park and 

Concession/Storage/Restroom Buildings, Project No. 5111, CP No. 3424, and CP No. 6133, and 

Authorize the Engineering Director/City Engineer to Negotiate and Execute  Contract Change 

Order(s) in an Aggregate Amount Not to Exceed $690,000;  

2) Approve a Budget Appropriation in the Amount of $800,000 from the General Fund 

Unassigned Reserves. 
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CITY OF MILPITAS 

AGENDA REPORT 

(AR) 
 
 

 

Item Title: Adopt a Resolution to Approve Project Plans and Specifications, and Award a 
Construction Contract for the Base Bid plus Add Alternates 1 and 4 for the 
Milpitas Skate Park and Concession/Storage/Restroom Buildings, Project No. 
5111, CP No. 3424, and CP No. 6133; and Approve a Budget Appropriation 

Category: Consent Calendar-Community Services and Sustainable Infrastructure 

Meeting Date: 6/18/2019 

Staff Contact: Steve Erickson, (408) 586-3301 

Recommendation: 1) Adopt a Resolution to Approve Project Plans and Specifications and Award 
a Construction Contract for the Base Bid plus Add Alternates 1 and 4 and 
Authorize the Interim City Manager to Execute the Contract with the Lowest 
Responsible Bidder Submitting a Responsive Bid, Suarez and Munoz 
Construction, Inc., in the Amount of $4,579,156 for the Milpitas Skate Park 
and Concession/Storage/Restroom Buildings, Project No. 5111, CP No. 
3424, and CP No. 6133, and Authorize the Engineering Director/City 
Engineer to Negotiate and Execute  Contract Change Order(s) in an 
Aggregate Amount Not to Exceed $690,000;  

2) Approve a Budget Appropriation in the Amount of $800,000 from the 
General Fund Unassigned Reserves. 

 
Background:  
The Milpitas Skate Park and Concession/Storage/Restroom Buildings, Project No. 5111, CP No. 3424, and CP 

No. 6133, (“Project”), are included in the approved 2018-2023 Capital Improvement Program.  The Project 

provides for the construction of a 20,000-square foot skate park facility, replacement of the aging 

concession/restroom building, addition of a second two stall restroom building, installation of new equipment 

storage for the sports leagues, and rehabilitation of a sanitary sewer pipeline serving the snack shack/restroom 

at the Milpitas Sports Center Complex located at 1325 E. Calaveras Boulevard.  

On September 4, 2018, the City Council approved the Skate Park conceptual design for the Project, and staff 
has completed the Project plans and specifications in accordance with the approved concept design 
(Attachment 2), which are now ready for City Council approval. A copy of the construction plans and 
specifications are included as (Attachment 3). 
 
The Project was advertised for bid proposals in the Milpitas Post on April 26, 2019 and May 3, 2019. The bid 
documents included seven Add Alternate bid items (1 to 7). The Add Alternate bid items include:  metal roof 
shade structure (Alternate Bid Item 1), fabric shade structure (Alternate Bid Item 2), additional picnic tables 
(Alternate Bid Item 3), installation of an additional two-stall modular restroom building (Alternate Bid Item 4); 
stucco finish on the concession/restroom building (Alternate Bid Item 5), 60-foot flag pole (Alternate Bid Item 
6), and a credit for an aggregate base foundation in lieu of mat slab foundation for storage containers 
(Alternate Bid Item 7).  
 
The Engineer’s estimate for the Project base bid is $4,014,724, and the estimated cost for the seven Alternate 
bid items is an additional $608,065. Bid opening was held on May 24, 2019.  
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Analysis:  
The May 24, 2019 bid opening resulted in the City receiving three sealed bid proposals, which ranged in 
pricing from $4,104,156 to $4,425,000 for the base bid.  The lowest responsible bidder submitting a responsive 
bid is Suarez and Munoz Construction, Inc., in the amount of $4,104,156.  No bid protests were filed with the 
City in regards to this Project.  The Summary of Bid Results is shown in Attachment 4 and in the tables below:  
 

Bidder Location Base Bid 
Total of Alternate 

Bid Items (1-7) 
Total Bid (Base plus 

Alternate Bids) 

Engineer’s Estimate  $4,014,724 $608,065 $4,622,789 

Suarez & Munoz 
Construction, Inc. 

Hayward, CA $4,104,156 $652,500 $4,756,656 

Saboo Inc. Brentwood, CA $4,344,489 $697,500 $5,041,989 

Integra Construction Pleasanton, CA $4,425,000 $302,707 $4,727,707 

 
 

Add 
Alternate 
Bid Item 

 
Description 

 
Engineer’s 
Estimate 

 
Suarez & 
Munoz 

Construction 

 
Saboo Inc. 

 
Integra 

Construction 

1** Shade Structure - Metal $ 50,800 $  75,000 $ 75,000 $35,000 

2 Shade Structure - Fabric $158,750 $125,000 $140,000 $80,000 

3 Picnic Tables $    7,239 $    7,500 $ 40,000 $15,000 

4** Northern Restroom $362,110 $400,000 $410,000 $141,207 

 
 
5 

Stucco finish at 
Concession/Restroom 
Building 

 
 

$25,000 
 

 
 

$  15,000 

 
 

$ 51,000 

 
 

$30,000 

6 60 ft flag pole $19,050 $  40,000 $ 6,500 $  9,000 

7 Class 2 aggregate base 
at storage containers 

 
<$14,884> 

 
<$ 10,000> 

 
<$ 25,000> 

 
<$ 7,500> 

 Total $ 608,065 $ 652,500 $697,500 $302,707 

** Add Alternate Items recommended for Award 
 
The bid pricing submitted by the apparent low bidder, Suarez & Munoz Construction, Inc., is approximately 
1.5% higher than the Engineer’s Estimate, and the highest bid price submitted is just over 10% higher. The 
higher than anticipated pricing is due to the current Bay Area construction market as well as the specialized 
and precise concrete work required for the skate park features.  
 
Following review of proposals, staff recommends awarding the Project construction contract for the Base Bid 
and Alternate Bid Items 1 and 4 to Suarez & Munoz Construction, Inc., for a total price of $4,579,156.  A 
budget appropriation of $800,000 from the City’s General Fund Unassigned Reserves is required to award this 
contract. 
  
As previously approved for the successful completion of recent projects with tight completion schedules, staff is 
requesting the use of the same change order policy, see Attachment 5. This policy allows for a timely 
completion of the Project, while addressing the need to respond swiftly to construction conditions and approve 
necessary change orders in order to limit potential claims or risks to the City.  The construction contingency 
established for this Project is $690,000, approximately 15% of the total contract value.  The change order 
authority is not anticipated to exceed this amount. 
 
Policy Alternatives:  
Alternative 1: Award the Base Bid project only without any add alternate items, reduce the contract change 
order amount from 15% to 5%, and do not appropriate additional funding for construction. 
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Pro: No budget appropriation would be needed. 
 
Con: Awarding the base bid project only would eliminate the second restroom building and shade structures 
from the project and would reduce the construction change order contingency amount to 5%.   
 
Reason for not recommending: The inclusion of the additional restroom building and shade structure for the 
skate park are recommended. The additional restroom building is beneficial to service both the Sports Center 
and Cardoza Park, and the installation of shade structure amenities within the skate park provided a 
comfortable experience for users and are beneficial in hot weather. Staff recommends a construction 
contingency of at least 10% to address unforeseen construction conditions. Reducing the construction 
contingency to 5% could result in extensive delays to the project construction and completion.  
 
Alternative 2: Award Base Bid project and all Add Alternate Items 1 thru 7. 
 
Pro: The project would include all project amenities. 
 
Con:  A budget appropriation in the amount of $1,100,000 from General Fund Unassigned Reserves would be 
required to award the base project with Add Alternate Items 1 thru 7, which exceeds the funding available. 
 
Reason for not recommending: There is not available funding to award the project with all seven add alternate 
items, and it is not recommended to fund at this time.  The inclusion of the Add Alternate items 1 (additional 
restroom building) and 4 (shade structure) are essential to the project, and the recommendation is to only 
include these items with the award of the project. 
 
Fiscal Impact: A budget appropriation of $800,000 from the City’s General Fund Unassigned Reserve into the 
construction phase (Phase 7) of the project is required to award the construction contract for the Base Bid and 
Add Alternates 1 and 4. Currently, the available balance in the General Fund Unassigned Reserve is 
approximately $11.1 million. As proposed during the Budget Public Hearing and Adoption on June 11, 2019, 
$10.18 million of this balance will be re-allocated to other General Fund Reserves ($4.45 million to the Budget 
Stabilization Fund, $1.0 million to the Technology Replacement Reserve, $4.5 million to the Facilities 
Replacement Fund, $0.23 million to Artificial Turf).  Staff will be bringing forward this recommendation in the 
fall of 2019 as part of FY 2018-19 Year End Budget Adjustments. This will result in a remaining balance of 
$0.92 million. However, the final balance of the General Fund Unassigned Reserves will be determined once 
FY 2018-19 closes as a General Fund surplus is projected primarily due to vacancy savings in departmental 
budgets, which will result in an increase to the available balance.  Therefore, staff anticipates that there are 
sufficient funds in the City’s General Fund Unassigned Reserve to fund the $800,000 additional amount 
needed for this project. 
 
As of April 30, 2019, the available/uncommitted balances for Project No. 5111, CP No. 3424, and CP No. 6133 
are as follows: 
 

CP 5111 $4,805,000 

CP 3424 $75,000 

CP 6133 $200,000 

Requested Budget Appropriation  $800,000 

Total Balance Available for the  Project: $5,880,000 

 

Summary of Estimated Construction Cost: 

Lowest Responsive Base Bid $4,104,156 

Alternate Bid Items 1 & 4 $475,000 

15% Construction Contingency   $690,000 

Administration  $150,000 

Inspection & Testing (10%) $460,000 

Total Construction Cost $ 5,879,156 156



 
 
 
The estimated annual maintenance cost for the improvements at Milpitas Sports Center Complex is $5,000, 
and it is recommended the Public Works Park Maintenance Budget be adjusted to account for this additional 
cost upon completion of the Project 
 
California Environmental Quality Act: The firm of David J. Powers & Associates Inc. created the CEQA 
documents for this project. The City’s Planning Department determined the Project is exempt under Section 
15301 (Existing Facilities) of the CEQA Guidelines.  
 
Recommendations: 
Staff recommends the City Council: 

1) Adopt a Resolution to Approve Project Plans and Specifications and Award a Construction Contract for 

the Base Bid plus Add Alternates 1 and 4 and Authorize the Interim City Manager to Execute the 

Contract with the Lowest Responsible Bidder Submitting a Responsive Bid, Suarez and Munoz 

Construction, Inc., in the Amount of $4,579,156 for the Milpitas Skate Park and 

Concession/Storage/Restroom Buildings, Project No. 5111, CP No. 3424, and CP No. 6133, and 

Authorize the Engineering Director/City Engineer to Negotiate and Execute  Contract Change Order(s) 

in an Aggregate Amount Not to Exceed $690,000;  

2) Approve a Budget Appropriation in the Amount of $800,000 from the General Fund Unassigned 
Reserves. 

 
Attachments: 
Attachment 1: Resolution 
Attachment 2: Approved Concept Plan 
Attachment 3: Project Plans 
Attachment 4: Bid Summary 
Attachment 5: Change Order Policy 
Attachment 6: Budget Change Form 
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RESOLUTION NO. ______ 

 

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF MILPITAS APPROVING THE 

PROJECT PLANS AND SPECIFICATIONS, AWARDING A CONSTRUCTION CONTRACT 

TO AND AUTHORIZING THE CITY MANAGER TO EXECUTE THE CONTRACT WITH 

THE LOWEST RESPONSIBLE BIDDER SUBMITTING A RESPONSIVE BID, SUAREZ AND 

MUNOZ, INC., IN THE AMOUNT OF $4,579,156 FOR THE MILPITAS SKATE PARK AND 

CONCESSION/STORAGE/RESTROOM BUILDINGS, PROJECTS NO. 5111, NO. 3424 AND 

NO. 6133, AND AUTHORIZING THE DIRECTOR OF ENGINEERING/CITY ENGINEER TO 

NEGOTIATE AND EXECUTE CONTRACT CHANGE ORDER(S) IN AN AGGREGATE 

AMOUNT NOT TO EXCEED $690,000 FOR THE PROJECT 

 

 WHEREAS, the Milpitas Skate Park/Concession /Storage/Restroom Buildings, Projects No. 

5111, No. 3424 and No. 6133 (“Project”) provides for the construction of a 20,000-square foot skate park, 

replacement of the existing concession/restroom building, addition of a second two-stall restroom 

building, installation of new equipment storage for the sports leagues, and rehabilitation of a sanitary 

sewer service line at the Milpitas Sports Center Complex located at 1325 E. Calaveras Boulevard; and 

 

WHEREAS, the Project was advertised for bid in the Milpitas Post on April 26 and May 3, 2019, 

with a base bid and seven add alternate bid items consisting of:  metal roof shade structure (Alternate Bid 

Item 1) fabric shade structure (Alternate Bid Item 2), additional picnic tables (Alternate Bid Item 3), an 

additional two-stall modular restroom building (Alternate Bid Item 4), stucco finish on the 

concession/restroom building (Alternate Bid Item 5), 60-foot flag pole (Alternate Bid Item 6), and a credit 

for an aggregate base foundation for the storage containers in lieu of mat slab foundation (Alternate Bid 

Item 7); and 

 

WHEREAS, the Engineer’s Estimate for the base plus add alternate bid items for the Project is 

$4,622,789; and 

 

WHEREAS, the bid opening on May 24, 2019, resulted in the City receiving three sealed bid 

proposals, which ranged in pricing from $4,104,156 to $4,425,000; and 

 

WHEREAS, the lowest responsible bidder submitting a responsive bid is Suarez and Munoz 

Construction, Inc., with a total bid amount of $4,104,156; and 

 

WHEREAS, the bid package included seven (7) add alternate items for consideration of 

submitted pricing after bid opening.  Staff recommends awarding the Project with Alternate Bid Items one 

(1) and four (4), for a not-to-exceed amount of $4,579,156, and 

 

WHEREAS, no bid protest was filed with the City within five (5) days of the bid opening as set 

forth in the Project specifications; and 

 
WHEREAS, staff recommends the City Council award a construction contract to Suarez and 

Munoz Construction, Inc., the lowest responsible bidder submitting a responsive bid for the Project, and 

authorize the City Manager to execute a contract for the Base Bid and Alternate Bid Items 1 and 4 in the 

amount of $4,579,156 in accordance with State law; and 

 

WHEREAS, a budget appropriation of $800,000 from the General Reserves Fund is necessary 

for construction; and 
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2 
  Resolution No. ____ 

 

WHEREAS, staff recommends the City Council authorize the Director of Engineering/City 

Engineer to negotiate and execute change order(s) in an amount not to exceed $690,000, 15% percent of 

the total contract value, due to the Project’s tight completion schedule and staff’s capability to respond 

swiftly to unanticipated construction conditions to limit potential claims or risk to the City. 

 

 NOW, THEREFORE, the City Council of the City of Milpitas hereby finds, determines, and 

resolves as follows:  

 

1. The City Council has considered the full record before it, which may include but is not 

limited to such things as the staff report, testimony by staff and the public, and other 

materials and evidence submitted or provided to it.  Furthermore, the recitals set forth 

above are found to be true and correct and are incorporated herein by reference.  

 

2. The City Council hereby approves the Project Plans and Specifications. 

 

3. The City Council hereby awards the construction contract to and authorizes the City 

Manager to execute the contract and related documents with the lowest responsible 

bidder submitting a responsive bid, Suarez and Munoz Construction, Inc., in the amount 

of $4,579,156 for the Project.  

 

4. The Director of Engineering/City Engineer is hereby authorized to negotiate and execute 

contract change order(s) in an aggregate amount not to exceed $690,000 for the Project. 

 

 PASSED AND ADOPTED this ___ day of ________, 2019, by the following vote: 

 

AYES:  

NOES:  

ABSENT: 

ABSTAIN:  

 

 

ATTEST: APPROVED: 

 

 

_____________________________ __________________________ 

Mary Lavelle, City Clerk Rich Tran, Mayor 

 

 

APPROVED AS TO FORM: 

 

 

_____________________________ 

Christopher J. Diaz, City Attorney 

 

 

 

159



TWCEN-3

TWCEN-4

FONT LEGEND

FONT STYLE DESCRIPTION

TWENTIETH CENTURY - STANDARD NOTES,
DIMS, LABELS

TWENTIETH CENTURY - USED FOR LEGEND SUBTITLES

FONT SIZE (16th)

3/32"

1/8"

2/16"

FONT SIZE (32nd)

4/32"

TWCEN-5 TWENTIETH CENTURY - USED FOR TITLES 5/32"

TWCEN-10 TWENTIETH CENTURY - USED FOR SHEET TITLES 5/16"

3/16"TWCEN-6 TWENTIETH CENTURY - USED FOR LEGEND TITLES 6/32"

TWCEN-12 TWENTIETH CENTURY - USED FOR SHEET TITLES
3/8"

6/16"
12/32"

TWCEN-7 TWENTIETH CENTURY - USED FOR SHEET TITLES 7/32"

TWCEN-8 TWENTIETH CENTURY - USED FOR SHEET TITLES
1/4"

4/16"
8/32"

TWCEN-9 TWENTIETH CENTURY - USED FOR SHEET TITLES 9/32"

TWCEN-14 TWENTIETH CENTURY - USED FOR SHEET TITLES 7/16" 14/32"

FONT NAME

TW Cen MT

TW Cen MT

TW Cen MT

TW Cen MT

TW Cen MT

TW Cen MT

TW Cen MT

TW Cen MT

TW Cen MT

TW Cen MT

10/32"

TWCEN-11 TWENTIETH CENTURY - USED FOR SHEET TITLES 5/16" TW Cen MT11/32"

TWCEN-13 TWENTIETH CENTURY - USED FOR SHEET TITLES
3/8"

6/16"
13/32" TW Cen MT

Concept Plan
Skate Park - Milpitas Sports Center

City of Milpitas
Milpitas, CA

July 13, 2018

NORTH
0 5' 10' 20' 30'

SHADE TREES

EXISTING
DECOMPOSED GRANITE
PATHWAY

DRINKING FOUNTAIN /
BOTTLE FILL STATION

6' PERIMETER
FENCE BIORETENTION

AREA
OBSERVATION AREA
WITH BENCHES

PLANTING
AREA, TYP.

POTENTIAL
VENDING
MACHINES

EXISTING PATHWAY
LIGHTS, TYP.

EXISTING
DECOMPOSED
GRANITE PATHWAY

PLANTING
AREAS, TYP.

6' EXISTING
FENCE

6' PERIMETER
FENCE

RAMP PALM
TREES

EXISTING ELECTRICAL
PANELS

PICNIC
TABLES

EXISTING
PARKING

RAMP

MULCH

ENTRANCE

TRASH AND
RECYCLING BINS

EXISTING SOLAR
PANELS ABOVE

SPORTS LIGHTS,
TYP.

STAIRS

EXISTING SPORTS FIELD

160



161



162



163



164



165



166



167



168



169



170



171



172



173



174



175



176



177



178



179



180



181



182



183



184



185



186



187



188



189



190



191



192



193



194



195



196



197



198



199



200



201



202



203



204



205



206



207



208



209



210



211



212



213



214



215



216



217



218



219



220



221



222



223



224



225



226



227



228



229



230



231



232



233



234



235



236



237



238



239



240



241



242



243



244



245



246



247



248



249



Construction Change Order Policy for Milpitas Skate Park and Concession/Restroom Buildings, 

Project No. 5111, 3424, 6133. 

 

2007 City Council Approved Construction Change Order Policy 

 

Construction Award  Individual Administrative  Cumulative  

Award Amount  Change Order Authority   Change Order Authority  

Under $50,000    $5,000     $7,500 

Over $50,000   10% of Award or $25,000  15% of Award or $100,000 

    whichever is small   whichever is smaller  

 

 

Milpitas Skate Park and Concession/Restroom Buildings Project Change Order Policy 

 

Construction Award  Individual Administrative  Cumulative  

Award Amount  Change Order Authority   Change Order Authority  

$4,579,156         N/A     $690,000 
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June 18, 2019 Milpitas City Council Agenda Page 253 
 

Item Attachment Documents: 

 

C7. Adopt a Resolution Authorizing the City Manager to Execute a Lease with Xerox Corporation for 

Copier/Multifunction Digital Devices and Full Service Maintenance through a Cooperative Procurement 

Contract by Region 4 Educational Services Center for a maximum contract amount of $292,867 for 60 

months (5 years).  

 

Chris Schroeder, 408-586-3161 

Recommendation: 

Adopt a Resolution authorizing the City Manager to execute a Lease with Xerox Corporation for 

copier/multifunction digital devices and full service maintenance through a Cooperative Procurement 

Contract by Region 4 Educational Services Center for a 60-month (5 year) maximum contract amount 

of $292,867 
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CITY OF MILPITAS 
AGENDA REPORT 

(AR) 
 
 
 

Item Title: Adopt a Resolution Authorizing the City Manager to Execute a Lease with Xerox 
Corporation for Copier/Multifunction Digital Devices and Full Service Maintenance 
through a Cooperative Procurement Contract by Region 4 Educational Services Center 
for a maximum contract amount of $292,867 for 60 months (5 years).  
 

Category: Consent Calendar-Leadership and Support Services 

Meeting Date: 6/18/2019 

Staff Contact: Chris Schroeder, 408-586-3161 

Recommendation: Adopt a Resolution authorizing the City Manager to execute a Lease with Xerox 
Corporation for copier/multifunction digital devices and full service maintenance through 
a Cooperative Procurement Contract by Region 4 Educational Services Center for a 60-
month (5 year) maximum contract amount of $292,867 
 

 
 
Background: 
The City requires copier/multifunction digital devices and full service maintenance for the devices for the day-
to-day operations of every department. The City entered into the current contract for copier/multifunction 
devices with Ricoh USA, Inc., on June 4, 2014 for the 60-month full service lease of 20 reconditioned 
copier/multi-function devices of various configurations. The lease expires on June 30, 2019.   
 
The City of Milpitas Municipal Code Section I-2-3.08 (“Cooperative Procurement”) specifically authorizes the 
Purchasing Agent to make such purchases based on an agreement or cooperative purchasing program 
entered into by a public agency, as defined by Government Code Section 6500, regardless of whether the City 
is a named party to the agreement or an actual participant in such a program, provided that the underlying 
purchase was made using competitive negotiation or bidding procedures at least as restrictive as the City’s, 
and that the supplies or general services purchased must be the same and be offered at the same price as the 
supplies and general services subject to the agreement or program. 
 
The Cooperative Purchasing Network (TCPN) was, as its name suggests, a cooperative purchasing 
organization. On July 28, 2015, TCPN was acquired by National Intergovernmental Purchasing Alliance 
(National IPA), another cooperative purchasing organization. On August 16, 2017 National IPA formed OMNIA 
Partners, a shared services and supply chain optimization company dedicated to government, which began 
operation on January 1, 2019. Each contract in the OMNIA Partners cooperative contract portfolio has been 
competitively solicited by a lead public agency.  Neither OMNIA Partners nor any of the aforementioned 
cooperatives conduct solicitations; rather, they partner with various public agencies in soliciting solid 
cooperative contracts.  All contracts previously solicited, issued and awarded by lead public agencies remain in 
full force and effect in accordance with their respective contract terms and conditions. The City of Milpitas is a 
member of OMNIA Partners cooperative purchasing organization by virtue of its membership with National 
IPA, effective September 26, 2012, and is assigned participation number 1036843.  
 
On August 28, 2014, Region 4 Education Service Center (Region 4 ESC) issued on behalf of itself, other 
government agencies, non-profits, and all members of TCPN, Request for Proposal (RFP) #15-03. As a result 
of that solicitation, Region 4 ESC awarded to Xerox Corporation contract No. R150302 entitled “Copiers and 
Printers” which includes multifunction digital devices and full service maintenance. The contract runs from 254



 
 
March 17, 2015 for three years to March 17, 2018 with three, one-year extensions through May 31, 2020. The 
60-month term of the lease will extend beyond the termination of contract R150302. Per Item #6.2 (Survivor 
Clause) of the cooperative contract “All applicable software license agreements, warranties or service 
agreements that were entered into between Vendor and Customer under the terms and conditions of the 
Contract shall survive the expiration or termination of the Contract. All Purchase Orders issued and accepted 
by Order Filler shall survive expiration or termination of the Contract”. 
 
Analysis: 
The City entered into a contract with Ricoh USA, Inc., on June 4, 2014 for the 60-month full service lease of 
twenty reconditioned copier/multi-function devices of various configurations. City staff compared new 
equipment offerings from Ricoh and Xerox as available on nationally bid cooperative contracts. Staff 
considered the number of copies per minute, the ability to fax, scan and use Postscript print drivers. It also took 
into consideration the number and size of paper trays, the type and paper capacity of the finisher and included 
color coping where appropriate. Both companies have nationally bid cooperative contracts. After several 
rounds of negotiation, Xerox offered discount pricing that was $32,344.00 dollars less expensive over the 60-
month life of the lease than Ricoh USA’s offer.  
 
Region 4 ECS, meets the definition of a public agency as defined by Government Code section 6500. OMNIA 
Partners makes contract No. R150302 available through its cooperative purchasing organization to all of its 
public agency members. Pursuant to the contract between Region 4 ESC and MRC Smart Technology 
Solutions is the regional branch of Xerox Corporation, the first year cost of the Multifunction Digital Devices 
and Full Service Maintenance is $58,573 including “click” or use charges which may vary depending on 
equipment use. The 60-month (5 year) contract amount is $292,867.  
 
The Purchasing Agent has reviewed all of the documentation related to RFP #15-03 and contract #R150302 

awarded to Xerox Corporation by Region 4 ESC, and has determined that the contract is current through 

December 31, 2020, and that the underlying purchase was made using competitive bidding procedures at least 

as restrictive as those of the City of Milpitas, and that the price for the equipment is the same as that offered in 

the original contract. 

 
Policy Alternatives: 
Alternative: Do not replace the old equipment. 
 
Pros:  The lease price would remain essentially the same, with a slight increase in the “click” charge per copy. 
 
Cons: The current equipment was reconditioned to start with and was not new. It has reached the end of its 
useful life and many units are experiencing regular breakdowns and poor copy quality. 
 
Reason not recommended: Under the contract the maximum extension is six months and then the machines 
have to be returned. 
 
Fiscal Impact: 
The annual cost of $58,573 will be funded from each departments’ FY19/20 Operating Budget. 
 
California Environmental Quality Act: 
By the definition provided in the California Environmental Quality Act (CEQA) Guidelines Section 15378, this 
action does not qualify as a “project” for the purpose of CEQA. 
 
Recommendation: 
The City Manager is authorized to execute the lease for Xerox Corporation multifunction digital devices and 

execute the Full Service Maintenance Agreement from MRC Smart Technology Solutions/Xerox Corporation 

for the initial cost of $58,573.  The 60-month (5 year) contract amount is $292,867.  
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Attachments: 
Resolution 
Xerox Proposal/Lease 
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RESOLUTION NO. ______ 

 

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF MILPITAS AUTHORIZING THE 

CITY MANAGER TO EXECUTE THE LEASE AGREEMENT WITH XEROX CORPORATION 

FOR COPIER/MULTIFUNCTION DIGITAL DEVICES AND FULL SERVICE MAINTENANCE 

THROUGH A COOPERATIVE PROCUREMENT CONTRACT THROUGH A COOPERATIVE 

PROCUREMENT CONTRACT BY REGION 4 EDUCATIONAL SERVICES CENTER 

 

WHEREAS, the City requires copier/multifunction digital devices and full service maintenance for 

the devices for the day-to-day operations of every department; and 
  

 WHEREAS, Municipal Code Section I-2-3.08 (“Cooperative Procurement”) specifically authorizes 

the Purchasing Agent to make such purchases based on an agreement or cooperative purchasing program 

entered into by a public agency, as defined by Government Code Section 6500, regardless of whether the City 

is a named party to the agreement or an actual participant in such a program, provided that the underlying 

purchase was made using competitive negotiation or bidding procedures at least as restrictive as the City’s, 

and that the supplies or general services purchased must be the same and be offered at the same price as the 

supplies and general services subject to the agreement or program; and  

 

WHEREAS, The Cooperative Purchasing Network (TCPN) was, as its name suggests, a cooperative 

purchasing organization. On July 28, 2015, TCPN was acquired by National Intergovernmental Purchasing 

Alliance (National IPA), another cooperative purchasing organization. On August 16, 2017 National IPA 

formed OMNIA Partners, a shared services and supply chain optimization company dedicated to government, 

which began operation on January 1, 2019. Each contract in the OMNIA Partners cooperative contract 

portfolio has been competitively solicited by a lead public agency.  Neither OMNIA Partners nor any of the 

aforementioned cooperatives conduct solicitations; rather, they partner with various public agencies in 

soliciting solid cooperative contracts.  All contracts previously solicited, issued and awarded by lead public 

agencies remain in full force and effect in accordance with their respective contract terms and conditions; and 

 

WHEREAS, on January 15, 2015, Region 4 Education Service Center (Region 4 ECS) of Houston 

Texas issued on behalf of itself, other government agencies, non-profits, and all members of TCPN, Request 

for Proposal (RFP) #15-03 for “Copiers and Printers.” As a result of that solicitation, Region 4 ESC awarded 

to Xerox Corporation contract No. R150302 entitled “Copiers and Printers,” which includes Multifunction 

Digital Devices and Full Service Maintenance; and 

 

WHEREAS,the contract is a lease agreement that runs from March 17, 2015 for three years to March 

17, 2018 with three, one-year extensions through May 31, 2020. The 60-month term of the lease will extend 

beyond the termination of contract R150302. Per Item #6.2 (Survivor Clause) “All applicable software license 

agreements, warranties or service agreements that were entered into between Vendor and Customer under the 

terms and conditions of the Contract shall survive the expiration or termination of the Contract. All Purchase 

Orders issued and accepted by Order Filler shall survive expiration or termination of the Contract,” and; 

 

 WHEREAS, the City of Milpitas is a member of OMNIA Partners cooperative purchasing 

organization by virtue of its membership with National IPA, effective September 26, 2012, and is assigned 

participation number 1036843; and 

 

WHEREAS, Region 4 ECS meets the definition of a public agency as defined by Government Code 

section 6500; and 

 

WHEREAS, OMNIA Partners has made contract No. R150302 available through its cooperative 

purchasing organization to all of its public agency members; and 
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 WHEREAS, pursuant to the contract between Region 4 ESC and Xerox Corporation, the first year 

cost of the multifunction digital devices and full service maintenance is $58,573. The 60-month (5 year) 

contract amount is $292,867; and 

 

 WHEREAS, MRC Smart Technology Solutions is the Regional Branch of Xerox Corporation; and 

 

WHEREAS, the Purchasing Agent has reviewed all of the documentation related to RFP #15-03 and 

contract No. R150302 awarded to Xerox Corporation by Region 4 ESC, and has determined that the contract is 

current through December 31, 2020, and that the underlying purchase was made using competitive bidding 

procedures at least as restrictive as those of the City of Milpitas, and that the price for the equipment is the 

same as that offered in the original contract. 

 

 NOW, THEREFORE, the City Council of the City of Milpitas hereby finds, determines, and resolves 

as follows:  

 

1. The City Council has duly considered the full record before it, which may include but is not 

limited to such things as the City staff report, testimony by staff and the public, and other 

materials and evidence submitted or provided to it.  Furthermore, the recitals set forth above 

are found to be true and correct and are incorporated herein by reference.  

 

2. The City Manager is authorized to execute the 60-month Lease Agreement with Xerox 

Corporation for copier/multifunction digital devices and full service maintenance through a 

Cooperative Procurement Contract by Region 4 Educational Services Center for a 60-month 

(5 year) contract amount of $292,867, a copy of which is attached hereto as Exhibit A.   

 
PASSED AND ADOPTED this    day of    , 2019, by the following vote: 

 

AYES: 

NOES: 

ABSENT: 

ABSTAIN: 

 

ATTEST:       APPROVED: 

 

 

_______________________________         

Mary Lavelle, City Clerk    Rich Tran, Mayor 

 

 

APPROVED AS TO FORM: 

 

 

      

Christopher J. Diaz, City Attorney 
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June 18, 2019 Milpitas City Council Agenda Page 274 
 

Item Attachment Documents: 

 

C8. Approve a Professional Services Agreement with Strategic Economics to develop an Economic 

Development Strategy 

 

Alex Andrade, Economic Development Director 408-586-3046 

Recommendation: 

Approve and Authorize the Interim City Manager to execute a Professional Services Agreement with 

consultant Strategic Economics for development of an Economic Development Strategy in the amount 

of $129,985. 
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CITY OF MILPITAS 
AGENDA REPORT 

(AR) 
 
 
 

Item Title: Approve a Professional Services Agreement with Strategic Economics to develop an 
Economic Development Strategy 
 

Category: Consent Calendar-Community Development 

Meeting Date: 6/18/2019 

Staff Contact: Alex Andrade, Economic Development Director 408-586-3046 

Recommendation: Approve and Authorize the Interim City Manager to execute a Professional Services 
Agreement with consultant Strategic Economics for development of an Economic 
Development Strategy in the amount of $129,985. 

 
 
Background: 
 
One of City Council’s identified priorities is Economic Development and Job Growth, which is vital to the health 
of the Milpitas local economy. The Office of Economic Development’s mission is to provide services and 
resources to the business and development communities with the purpose of attracting, retaining and 
expanding business and employment opportunities for residents, stimulating the local economy and expanding 
local retail sales, transient occupancy and commercial property tax bases while maintaining a positive balance 
between growth, social equity and the economic vitality of Milpitas.  
 
The current Milpitas Economic Strategic Plan was adopted by City Council in 2005. As a policy document, an 
Economic Development Strategic Plan is intended to identify specific strategies and create a work plan to 
stimulate economic and business development by providing a roadmap for the formulation and implementation 
of a program that creates opportunities to maximize economic growth.  In 2005, the Economic Strategic Plan 
focused on improving Milpitas’ image as a place to live, work and shop, improving retail opportunities, 
balancing housing supply for local workforce, business retention, improving employability, and diversifying the 
economic base since the current Plan is almost fifteen years old, an update is overdue. 
 
An updated Economic Development Strategy is necessary to proceed with the City Council’s priority of 
Economic Development and Job Growth.  In the intervening years, significant changes have occurred, 
including major residential development around the new Milpitas Transit Center, a changing retail landscape 
and transformative innovations in technology and advanced manufacturing.  The purpose of an updated 
Economic Development Strategy is to prepare Milpitas for a resilient and sustainable local economy that 
captures emerging innovation and technology, growth opportunities and establishes creative strategies to 
support economic vitality today and for future generations, which improves the quality of life for residents, 
employees and visitors alike.  
 
Analysis: 
 
The Office of Economic Development seeks to collaborate with a creative consultant to produce a 5-year 
Economic Development Strategy that is forward thinking and inclusive, resulting in positioning Milpitas as a 
regional and global center of business, technology and culture within the Silicon Valley.  The selected 
consultant will establish an Economic Development Strategy based on the following goals: 
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1. Cultivate a strong stable and diverse local economy;  
2. Achieve fiscal sustainability and maintain adequate revenues to provide quality and essential 

public services;  
3. Encourage new development in key opportunity areas that provide high-quality work 

environments and competitive business locations;  
4. Pursue economic development opportunities that foster and improve quality of life; and 
5. Increase community workforce preparedness and cultivate an entrepreneurial environment that 

fosters innovation.  
 
On May 3, 2019, the Purchasing Division released RFP No. 2335 for an Economic Development Strategy on 
PublicPurchase.com, the City’s eProcurement website.  Aside from the goals described above, the RFP’s 
scope of work focused on a review of current economic conditions; develop an economic development work 
plan, community engagement, and recommendations and implementation of the City’s economic development 
efforts.  Thirty four firms were notified of the issuance of the RFP and twenty vendors downloaded the bid 
document.  The RFP closed on May 21, 3019 and there were four proposers. Three of the four proposers met 
all of the criteria for the solicitation, they are: 

 Economic & Planning Systems, Inc. 

 Strategic Economics, Inc. 

 Applied Development Economics, Inc. 
 
The evaluation committee reviewed proposals based on the merits of the cover letter, company profile, 
execution plan, personnel assigned, references and proposed compensation.  After an initial assessment by 
the evaluation committee, all three firms met with an interview panel comprised of City staff to clarify various 
parts of the proposals prior to a final scoring.  Interviews were conducted on May 29, 2019, and scoring was 
finalized on the same day.  The table below shows the final evaluation scores with Strategic Economics as the 
recommended firm. 
 

Economic Development Strategy 
RFP No. 2335 

Strategic 
Economics, 
Inc. 

Applied 
Development 
Economics, 
Inc. 

Economic & 
Planning 
Systems, Inc. 

Evaluation Score 87.33 81.83 78.00 

 
Staff recommends that City Council approve Strategic Economics as the most qualified consultant for the 
development of the City of Milpitas’ Economic Development Strategy and authorize the Interim City Manager to 
execute a Professional Services Agreement.  There are various reasons for Strategic Economics being 
deemed the most qualified consultant including, but not limited to, identification of forward-looking economic 
development growth opportunities with place-making solutions, expanding workforce development 
opportunities for local residents, strategies to prevent small business displacement, inclusive community 
engagement plans, identification of new funding sources, and attracting emerging technologies while retaining 
valuable industry sectors. 
 
If the City Council approves Strategic Economics as the consultant, next steps include commencing the 
analysis of economic development conditions and opportunities, stakeholder interviews and community 
engagement, and delivery of a draft industry analysis report for review and feedback.  Staff and consultant will 
present findings to the community and Economic Development and Trade Commission, and City Council will 
have an opportunity to review, provide feedback and consider the Economic Development Strategy for 
adoption at a future City Council meeting.  Staff expects the Economic Development Strategy to be complete in 
the first Quarter of 2020. 
 
The Office of Economic Development’s vision for local economic development is to preserve and enhance 
Milpitas’ business climate to ensure the City is financially stable to provide essential services and collaborate 
with the community in its commitment to improve quality of life.  Thus, the Economic Development Strategy is 
important for a sustainable and healthy economy, and to achieve the City Council’s priority of Economic 
Development and Job Growth. 276



 
 
 
 
Policy Alternatives: 
 
Alternative 1:  Select a different consultant. 
 
Pros:  An Economic Development Strategy would still be developed with the selection of a different consultant.  
 
Cons:  The evaluation committee determined that Strategic Economics is the most qualified vendor to develop 
the City of Milpitas’ Economic Development Strategy based on a comprehensive evaluation of proposals. 
 
Reason not recommended:  Selecting a different vendor may result in pursuing a contract with an 
organization that is not recommended by the evaluation committee, which based its vendor recommendation 
on the merits of RFP proposals and interviews. 
 
Alternative 2:  Do not approve a consultant at this time. 
 
Pros:  The City would not spend the $129,985 on developing an Economic Development Strategy.  
 
Cons:  The City will continue to operate without a current Economic Development Strategy potentially resulting 
in missed opportunities for job growth, workforce development and additional revenue generation.  
 
Reason not recommended:  The City has not updated its Economic Development Strategy since 2005. 
Further delaying the selection of a qualified consultant would postpone the development of an Economic 
Development Strategy resulting in missed opportunities for job growth, workforce development and additional 
revenue generation. 
 
Fiscal Impact: 
 
The funding for the development of an Economic Development Strategy is currently budgeted in the Office of 
Economic Development’s contractual services budget for Fiscal Year 2018-2019.  
 
California Environmental Quality Act: 
 
By the definition provided in the California Environmental Quality Act (CEQA) Guidelines Section 15378, this 
action does not qualify as a “project” for the purpose of CEQA as this action has no potential to result in either 
a direct physical change in the environment, or a reasonably foreseeable indirect physical change in the 
environment. 
 
Recommendation: 
 
Approve and authorize the Interim City Manager to execute a Professional Services Agreement with consultant 
Strategic Economics for development of an Economic Development Strategy in the not to exceed amount of 
$129,985. 
 
Attachments: 
 
Professional Services Agreement 
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    CITY OF MILPITAS 

PROFESSIONAL SERVICES AGREEMENT 
 

This Agreement is made and entered into as of __________ (“Effective Date”) by and between 

the City of Milpitas, a municipal corporation organized and operating under the laws of the State of 

California with its principal place of business at 455 E. Calaveras Boulevard, Milpitas, California 95035 

(“City”), and Strategic Economics, Inc., a California corporation, with its principal place of business at 

2991 Shattuck Avenue, Suite 203, Berkeley, CA 94705 (hereinafter referred to as “Consultant”).  City 

and Consultant are sometimes individually referred to as “Party” and collectively as “Parties” in this 

Agreement. 

 

RECITALS 

A. City is a public agency of the State of California and is in need of professional services 

for the following project: 

 

Economic Development Strategy Plan 

(hereinafter referred to as “the Project”). 

 

B. Consultant is duly licensed and has the necessary qualifications to provide such services. 

C. The Parties desire by this Agreement to establish the terms for City to retain Consultant 

to provide the services described herein. 

AGREEMENT 

NOW, THEREFORE, IT IS AGREED AS FOLLOWS: 

1. Services. 

Consultant shall provide the City with the services described in the Scope of Services attached 

hereto as Exhibit A.   

2. Compensation. 

a. Subject to paragraph 2(b) below, the City shall pay for such services in 

accordance with the Schedule of Charges set forth in Exhibit B.  

b. In no event shall the total amount paid for services rendered by Consultant under 

this Agreement exceed the sum of One Hundred Twenty Nine Thousand Nine Hundred Eighty Five 

Dollars and Zero Cents ($ 129,985.00). This amount is to cover all printing and related costs, and the 

City will not pay any additional fees for printing expenses. Periodic payments shall be made within thirty 

(30) days of receipt of an invoice which includes a detailed description of the work performed.  Payments 

to Consultant for work performed will be made on a monthly billing basis. 

 

3. Additional Work. 
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If changes in the work seem merited by Consultant or the City, and informal consultations with 

the other party indicate that a change is warranted, it shall be processed in the following manner: a letter 

outlining the changes shall be forwarded to the City by Consultant with a statement of estimated changes 

in fee or time schedule. An amendment to this Agreement shall be prepared by the City and executed by 

both Parties before performance of such services, or the City will not be required to pay for the changes in 

the scope of work. Such amendment shall not render ineffective or invalidate unaffected portions of this 

Agreement. 

4. Maintenance of Records. 

Books, documents, papers, accounting records, and other evidence pertaining to costs incurred 

shall be maintained by Consultant and made available at all reasonable times during the Agreement term 

and for four (4) years from the date of final payment under the Agreement for inspection by City. 

5. Term  

Consultant shall perform its services in a prompt and timely manner and shall commence 

performance upon the Effective Date. Consultant shall complete the services required hereunder by June 

18, 2020.  

6. Delays in Performance. 

a. Neither City nor Consultant shall be considered in default of this Agreement for delays in 

performance caused by circumstances beyond the reasonable control of the non-performing party. For 

purposes of this Agreement, such circumstances include but are not limited to, abnormal weather 

conditions; floods; earthquakes; fire; epidemics; war; riots and other civil disturbances; strikes, lockouts, 

work slowdowns, and other labor disturbances; sabotage or judicial restraint. 

b. Should such circumstances occur, the non-performing party shall, within a reasonable 

time of being prevented from performing, give written notice to the other party describing the 

circumstances preventing continued performance and the efforts being made to resume performance of 

this Agreement. 

7. Compliance with Law. 

a. Consultant shall comply with all applicable laws, ordinances, codes and regulations of the 

federal, state and local government, including Cal/OSHA requirements. 

b. If required, Consultant shall assist the City, as requested, in obtaining and maintaining all 

permits required of Consultant by federal, state and local regulatory agencies. 

c. If applicable, Consultant is responsible for all costs of clean up and/ or removal of 

hazardous and toxic substances spilled as a result of his or her services or operations performed under this 

Agreement. 

8. Standard of Care 
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Consultant’s services will be performed in accordance with generally accepted professional 

practices and principles and in a manner consistent with the level of care and skill ordinarily exercised by 

members of the profession currently practicing under similar conditions. 

 

9. Assignment and Subconsultant 

Consultant shall not assign, sublet, or transfer this Agreement or any rights under or interest in 

this Agreement without the written consent of the City, which may be withheld for any reason. Any 

attempt to so assign or so transfer without such consent shall be void and without legal effect and shall 

constitute grounds for termination. Subcontracts, if any, shall contain a provision making them subject to 

all provisions stipulated in this Agreement. Nothing contained herein shall prevent Consultant from 

employing independent associates, and subconsultants as Consultant may deem appropriate to assist in 

the performance of services hereunder. 

10. Independent Consultant 

Consultant is retained as an independent contractor and is not an employee of City. No employee 

or agent of Consultant shall become an employee of City. The work to be performed shall be in 

accordance with the work described in this Agreement, subject to such directions and amendments from 

City as herein provided. 

11. Insurance. Consultant shall not commence work for the City until it has provided 

evidence satisfactory to the City it has secured all insurance required under Exhibit D (Insurance 

Requirements), attached hereto and incorporated herein by this reference. In addition, Consultant shall not 

allow any subcontractor to commence work on any subcontract until it has secured all insurance required 

therein. 

 12. Indemnification.   

a. To the fullest extent permitted by law, Consultant shall defend (with counsel of 

City’s choosing), indemnify and hold the City, its officials, officers, employees, volunteers, and agents 

free and harmless from any and all claims, demands, causes of action, costs, expenses, liability, loss, 

damage or injury of any kind, in law or equity, to property or persons, including wrongful death, in any 

manner arising out of, pertaining to, or incident to any acts, errors or omissions, or willful misconduct of 

Consultant, its officials, officers, employees, subcontractors, consultants or agents in connection with the 

performance of the Consultant’s services, the Project or this Agreement, including without limitation the 

payment of all damages, expert witness fees and attorney’s fees and other related costs and expenses. 

Consultant's obligation to indemnify shall not be restricted to insurance proceeds, if any, received by 

Consultant, the City, its officials, officers, employees, agents, or volunteers. 

 

b. If Consultant’s obligation to defend, indemnify, and/or hold harmless arises out 

of Consultant’s performance of “design professional” services (as that term is defined under Civil Code 

section 2782.8), then, and only to the extent required by Civil Code section 2782.8, which is fully 

incorporated herein, Consultant’s indemnification obligation shall be limited to claims that arise out of, 

pertain to, or relate to the negligence, recklessness, or willful misconduct of the Consultant, and, upon 

Consultant obtaining a final adjudication by a court of competent jurisdiction, Consultant’s liability for 

such claim, including the cost to defend, shall not exceed the Consultant’s proportionate percentage of 

fault. 

280



 

4 
38077.00180\29167975.8  
4/8/19  
 

 

 13. California Labor Code Requirements. 

  a. Consultant is aware of the requirements of California Labor Code Sections 1720 

et seq. and 1770 et seq., which require the payment of prevailing wage rates and the performance of other 

requirements on certain “public works” and “maintenance” projects (“Prevailing Wage Laws”).  If the 

services are being performed as part of an applicable “public works” or “maintenance” project, as defined 

by the Prevailing Wage Laws, and if the total compensation is One Thousand Dollars and Zero Cents 

($1,000.00) or more, Consultant agrees to fully comply with such Prevailing Wage Laws.  Consultant 

shall defend, indemnify and hold the City, its officials, officers, employees and agents free and harmless 

from any claims, liabilities, costs, penalties or interest arising out of any failure or alleged failure to 

comply with the Prevailing Wage Laws. It shall be mandatory upon the Consultant and all subconsultants 

to comply with all California Labor Code provisions, which include but are not limited to prevailing 

wages (Labor Code Sections 1771, 1774 and 1775), employment of apprentices (Labor Code Section 

1777.5), certified payroll records (Labor Code Sections 1771.4 and 1776), hours of labor (Labor Code 

Sections 1813 and 1815) and debarment of contractors and subcontractors (Labor Code Section 1777.1). 

The requirement to submit certified payroll records directly to the Labor Commissioner under Labor Code 

section 1771.4 shall not apply to work performed on a public works project that is exempt pursuant to the 

small project exemption specified in Labor Code Section 1771.4. 

  b. If the services are being performed as part of an applicable “public works” or 

“maintenance” project, then pursuant to Labor Code Sections 1725.5 and 1771.1, the Consultant and all 

subconsultants performing such services must be registered with the Department of Industrial Relations. 

Consultant shall maintain registration for the duration of the Project and require the same of any 

subconsultants, as applicable. Notwithstanding the foregoing, the contractor registration requirements 

mandated by Labor Code Sections 1725.5 and 1771.1 shall not apply to work performed on a public 

works project that is exempt pursuant to the small project exemption specified in Labor Code Sections 

1725.5 and 1771.1. 

  c. This Agreement may also be subject to compliance monitoring and enforcement 

by the Department of Industrial Relations.  It shall be Consultant’s sole responsibility to comply with all 

applicable registration and labor compliance requirements. Any stop orders issued by the Department of 

Industrial Relations against Consultant or any subcontractor that affect Consultant’s performance of 

services, including any delay, shall be Consultant’s sole responsibility. Any delay arising out of or 

resulting from such stop orders shall be considered Consultant caused delay and shall not be compensable 

by the City. Consultant shall defend, indemnify and hold the City, its officials, officers, employees and 

agents free and harmless from any claim or liability arising out of stop orders issued by the Department of 

Industrial Relations against Consultant or any subcontractor. 

 14. Verification of Employment Eligibility. 

 By executing this Agreement, Consultant verifies that it fully complies with all requirements and 

restrictions of state and federal law respecting the employment of undocumented aliens, including, but not 

limited to, the Immigration Reform and Control Act of 1986, as may be amended from time to time, and 

shall require all subconsultants and sub-subconsultants to comply with the same.   

15. Laws and Venue. 
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This Agreement shall be interpreted in accordance with the laws of the State of California.  If any 

action is brought to interpret or enforce any term of this Agreement, the action shall be brought in a state 

or federal court situated in the County of Santa Clara, State of California.   

16. Termination or Abandonment 

a. City has the right to terminate or abandon any portion or all of the work under 

this Agreement by giving ten (10) calendar days written notice to Consultant. In such event, City shall be 

immediately given title and possession to all original field notes, drawings and specifications, written 

reports and other documents produced or developed for that portion of the work completed and/or being 

abandoned. City shall pay Consultant the reasonable value of services rendered for any portion of the 

work completed prior to termination. If said termination occurs prior to completion of any task for the 

Project for which a payment request has not been received, the charge for services performed during such 

task shall be the reasonable value of such services, based on an amount mutually agreed to by City and 

Consultant of the portion of such task completed but not paid prior to said termination. City shall not be 

liable for any costs other than the charges or portions thereof which are specified herein. Consultant shall 

not be entitled to payment for unperformed services, and shall not be entitled to damages or compensation 

for termination of work. 

b. Consultant may terminate its obligation to provide further services under this 

Agreement upon thirty (30) calendar days’ written notice to City only in the event of substantial failure by 

City to perform in accordance with the terms of this Agreement through no fault of Consultant. 

c.  The Consultant understands and accepts that at all times the Agreement is subject 

to appropriation of funds by the Milpitas City Council. The Agreement may terminate without penalty, 

liability or expense of any kind to the City at the end of Agreement term. The City has no obligation to 

make appropriations for the Agreement in lieu of appropriations for new or other contracts. City budget 

decisions are subject to the discretion of the Mayor and City Council. Consultant’s assumption of risk of 

possible non-appropriation is a part of the consideration for the Agreement. This section controls against 

any and all other provisions of the Agreement. 

 17. Documents. Except as otherwise provided in “Termination or Abandonment,” above, all 

original field notes, written reports, Drawings and Specifications and other documents, produced or 

developed for the Project shall, upon payment in full for the services described in this Agreement, be 

furnished to and become the property of the City. 

18. Organization 

Consultant shall assign Sujata Srivastava as Project Manager. The Project Manager shall not be 

removed from the Project or reassigned without the prior written consent of the City. 

19. Limitation of Agreement. 

 This Agreement is limited to and includes only the work included in the Project described above. 

 

 20. Notice 

 

Any notice or instrument required to be given or delivered by this Agreement may be given or 

delivered by depositing the same in any United States Post Office, certified mail, return receipt requested, 

postage prepaid, addressed to: 
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CITY: 

City of Milpitas 

455 E. Calaveras Boulevard 

Milpitas, California 95035 

Attn: Economic Development Director 

CONSULTANT: 

Strategic Economics, Inc. 

2991 Shattuck Avenue 

Suite 203 

Berkeley, CA 94705 

Attn: Sujata Srivastava 

 

and shall be effective upon receipt thereof. 

21. Third Party Rights 

Nothing in this Agreement shall be construed to give any rights or benefits to anyone other than 

the City and the Consultant. 

22. Equal Opportunity Employment. 

Consultant represents that it is an equal opportunity employer and that it shall not discriminate 

against any employee or applicant for employment because of race, religion, color, national origin, 

ancestry, sex, age or other interests protected by the State or Federal Constitutions.  Such non-

discrimination shall include, but not be limited to, all activities related to initial employment, upgrading, 

demotion, transfer, recruitment or recruitment advertising, layoff or termination. 

23. Entire Agreement 

This Agreement, with its exhibits, represents the entire understanding of City and Consultant as to 

those matters contained herein, and supersedes and cancels any prior or contemporaneous oral or written 

understanding, promises or representations with respect to those matters covered hereunder. Each party 

acknowledges that no representations, inducements, promises or agreements have been made by any 

person which are not incorporated herein, and that any other agreements shall be void.  This Agreement 

may not be modified or altered except in writing signed by both Parties hereto.  This is an integrated 

Agreement. 

24. Severability 

The unenforceability, invalidity or illegality of any provision(s) of this Agreement shall not 

render the provisions unenforceable, invalid or illegal. 

25. Successors and Assigns 

This Agreement shall be binding upon and shall inure to the benefit of the successors in interest, 

executors, administrators and assigns of each party to this Agreement.  However, Consultant shall not 

assign or transfer by operation of law or otherwise any or all of its rights, burdens, duties or obligations 

without the prior written consent of City.  Any attempted assignment without such consent shall be 

invalid and void. 

26. Non-Waiver 
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None of the provisions of this Agreement shall be considered waived by either party, unless such 

waiver is specifically specified in writing. 

27. Time of Essence 

Time is of the essence for each and every provision of this Agreement. 

28. City’s Right to Employ Other Consultants 

City reserves its right to employ other consultants, including engineers, in connection with this 

Project or other projects. 

29. Prohibited Interests 

Consultant maintains and warrants that it has not employed nor retained any company or person, 

other than a bona fide employee working solely for Consultant, to solicit or secure this Agreement. 

Further, Consultant warrants that it has not paid nor has it agreed to pay any company or person, other 

than a bona fide employee working solely for Consultant, any fee, commission, percentage, brokerage 

fee, gift or other consideration contingent upon or resulting from the award or making of this Agreement. 

For breach or violation of this warranty, City shall have the right to rescind this Agreement without 

liability. For the term of this Agreement, no director, official, officer or employee of City, during the term 

of his or her service with City, shall have any direct interest in this Agreement, or obtain any present or 

anticipated material benefit arising therefrom. 

30. Wage Theft Prevention 

a. Consultant, and any subconsultant it employs to complete work under this 

Agreement, shall comply with all applicable federal, state and local wage and hour laws. Applicable laws 

may include, but are not limited to, the Federal Fair Labor Standards Act, the California Labor Code and 

the Milpitas Minimum Wage Ordinance. 

b. BY SIGNING THIS AGREEMENT, CONSULTANT AFFIRMS THAT IT HAS 

DISCLOSED ANY FINAL JUDGMENTS, DECISIONS OR ORDERS FROM A COURT OR 

INVESTIGATORY GOVERNMENT AGENCY, FINDING IN THE FIVE (5) YEARS PRIOR TO 

EXECUTING THIS AGREEMENT THAT CONSULTANT OR ITS SUBCONSULTANTS HAS 

VIOLATED ANY APPLICABLE WAGE AND HOUR LAWS. CONSULTANT FURTHER AFFIRMS 

THAT IT OR ITS SUBCONSULTANT(S) HAS EITHER FULLY SATISFIED  EACH JUDGMENT, 

DECISION OR ORDER, OR, IF ANY JUDGMENT, DECISION OR ORDER HAS NOT BEEN 

FULLY SATISFIED, CONSULTANT AFFIRMS THAT IT OR ITS SUBCONSULTANT(S) IS 

CURRENTLY SATISFYING SAID JUDGMENT, DECISION OR ORDER THROUGH A PAYMENT 

OR ALTERNATIVE PLAN APPROVED BY THE APPLICABLE COURT/GOVERNMENT AGENCY 

AND THAT CONSULTANT OR ITS SUBCONSULTANT(S) ARE IN COMPLIANCE WITH SAID 

PLAN AS OF THE DATE OF EXECUTING THIS AGREEMENT. 

c. If at any time during the term of this Agreement, a court or investigatory 

government agency issues a final judgment, decision or order finding that Consultant or a subconsultant it 

employs to perform work under this Agreement has violated any applicable wage and hour law, or 

Consultant learns of such a judgment, decision, or order that was not previously disclosed in its 

bid/proposal, Consultant shall inform the City no more than fifteen (15) calendar days after the judgment, 

decision or order becomes final or from the date of learning of the final judgment, decision or order. 
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Consultant or its subconsultant(s) shall, within thirty (30) calendar days after notifying the City, either (i) 

fully satisfy any such judgment, decision, or order and provide the City with documentary evidence of 

satisfying said judgment, decision or order; or (ii) provide the City documentary evidence of a payment or 

other alternative plan approved by the court/government agency to satisfy the judgment, decision or order. 

If the Consultant or its subconsultant is subject to a payment or other alternative plan, the Consultant or 

its subconsultant shall continue to submit documentary evidence every thirty (30) calendar days during 

the term of the Agreement demonstrating continued compliance with the plan until the judgment, decision 

or order has been fully satisfied. 

d. For purposes of this Section, a "final judgment, decision, or order" refers to one 

for which all appeals have been exhausted or the time period to appeal has expired. Relevant investigatory 

government agencies include: the United States Department of Labor, the California Division of Labor 

Standards Enforcement, the City, or any other governmental entity or division tasked with the 

investigation and enforcement of wage and hour laws. 

e. Failure to comply with any part of this Section constitutes a material breach of 

this Agreement. Such breach may serve as a basis for immediate termination of this Agreement and/or 

any other remedies available under this Agreement and/or law. 

f. Notice provided to the City shall be addressed to: Attention: Finance Director, 

455 E. Calaveras Blvd. Milpitas, CA 95035. The Notice provisions of this Section are separate from any 

other notice provisions in this Agreement and, accordingly, only notice provided to the above address 

satisfies the notice requirements in this Section. 

IN WITNESS WHEREOF, the Parties have executed this Agreement as of the date first written 

above. 
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CITY OF MILPITAS 
Approved By: 

 

       

Julie Edmonds-Mares 

City Manager 

 

       

Date 

 

Approved As To Form: 

 

       

Christopher J. Diaz 

City Attorney 

 

Approved As To Scope: 

 

       

Walter C. Rossmann 

Director of Finance 

 

Approved As To Content: 

 

       

Alex Andrade 

Economic Development Director 

 

STRATEGIC ECONOMICS, INC. 

       

Signature 

       

Name 

 

       

Title 

 

       

Date 

       

DIR Registration Number (If Applicable) 

 

 

  

286



 

10 
38077.00180\29167975.8  
4/8/19  
 

EXHIBIT A 

Scope of Work, with Task Options 

Data Assumptions 

Note that the scope assumes that the City will provide certain confidential data, including 

establishment-level employer data from the California Employment Development Department, 

establishment-level sales tax data, business license data, and parcel data including building 

characteristics and ownership. Strategic Economics will sign any necessary confidentiality 

agreements to view and analyze this data. 

 

Task 1: Analysis of Economic Conditions and Opportunities 

1.1: Request and Review of Existing Data and Background Materials 

Prior to the kick-off meeting, Strategic Economics will review the current Economic 

Development Strategy and Work Program, and work completed to date as listed in the RFP. 

Strategic Economics will also request relevant data from the City, including GIS shape files, 

financial data, development projects, etc. 

 

1.2: Kick-Off Meeting and Site Visit 

Strategic Economics and Plan to Place will attend a project initiation meeting with City staff to 

review the scope of work and the schedule of deliverables, and meetings with stakeholders and 

the Economic Development and Trade Commission. During the kick-off meeting, the SE team 

will also begin to identify stakeholders, discuss the engagement strategy, and discuss project role 

and responsibilities. The kick-off meeting will be an opportunity to make refinements to the 

scope and schedule, if needed. After the meeting, Strategic Economics and Plan to Place will 

tour the city with City staff, with a special focus on the City’s key economic generators and 

opportunity areas. 

 

1.3: Industry Analysis 

While the previous economic analysis for the General Plan Update provides an overview of 

economic activity and trends in Milpitas, there is a need to gain a more nuanced understanding of 

the types of industries and businesses that are successful, have potential for growth, or require 

additional support from the City.  

Building on the economic and fiscal analyses completed for the General Plan Update, the SE 

Team will selectively analyze employment, industry, and business trends by examining local and 

regional Silicon Valley trends and projections using a combination of California Employment 

Development Department Data, County Business Patterns, City business license data (if 
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available), and Plan Bay Area 2040 regional employment projections. If the data is available, the 

SE team will also evaluate start-ups and entrepreneurial activity in the city.  

These analyses will identify the city’s strengths beyond the two-digit NAICS code level to gain a 

more fine-grained understanding of the types of businesses that drive the regional economy (e.g., 

computer software and hardware), those that support the regional economy (e.g., professional 

and business services), and those that serve local residents (e.g., convenience retail and 

restaurants). The task will also provide insights into Milpitas’s specific strengths and weaknesses 

relative to the Silicon Valley region, and identify emerging technologies and innovative clusters 

in the city. Finally, the SE Team will also examine the sources of Milpitas’s General Fund 

revenues and the connections between these revenues and the City’s different businesses and 

land uses.  

 

Task 1.4.1 Workforce Development and Jobs-Skills Match 

The composition of jobs available in Milpitas may not meet the advanced skill levels of the local 

resident workforce, requiring many residents to commute to other cities. In this task, Strategic 

Economics will analyze the demographic and commute characteristics of the resident labor force 

in Milpitas, and identify the potential types of occupations that the City could attract that would 

better match their skills. The sub-tasks include: 

 Analyze educational attainment of workers at jobs currently located in Milpitas and 

compare against resident educational attainment and occupational profiles. 

 Interview NOVA and other workforce development organizations to gain current 

information about the jobs-skills match issues in Santa Clara County and, to the extent 

possible, in Milpitas. Review relevant workforce development reports and literature on 

workforce needs for emerging industries. 

 Conduct interviews with Silicon Valley employers in the industries and clusters that have 

been targeted for growth and attraction in Milpitas based on Task 1.3 analysis. These 

interviews will be structured to reveal the location decisions of these industries vis-à-vis 

access to workforce/talent, and the pros and cons of locating in Milpitas. 

 Describe the findings of the interviews and analyses in the Industry Analysis Report. 

 Based on these findings, recommend and incorporate strategies and implementation 

actions in the Economic Development Strategy. 

1.4.2 Preventing Displacement of Small Businesses  

Strategic Economics will evaluate current conditions and recent trends affecting small businesses 

in Milpitas, and assess the potential risk of displacement. The assessment will include:   

 Existing business mix (retail, restaurants, personal services, automobile-oriented retail, 

production, distribution and repair businesses, etc.) and overall business trends (change in 

number and composition of small businesses over time).  

 Interviews with business owners, commercial brokers, and business associations. 

 Retail and restaurant sales trends over time, compared to citywide trends, based on sales 

tax data.  
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Based on the analysis of trends, Strategic Economics will identify the key issues faced by small 

businesses in Milpitas, and their potential risk of displacement.  The findings of the interviews 

and analyses will be described in the Industry Analysis Report.  

Based on these findings, Strategic Economics will recommend and incorporate strategies and 

implementation actions in the Economic Development Strategy to help prevent displacement as a 

result of redevelopment. The recommendations may include strategies related to leveraging new 

development to preserve space for small businesses and implementing district-based strategies 

for supporting small businesses (e.g., technical assistance, marketing, grants/loans for façade or 

tenant improvements). The recommendations will draw on targeted research of how other 

jurisdictions have addressed similar challenges. 

 

1.5: Stakeholder Interviews 

Strategic Economics will facilitate a series of up to six in-person stakeholder group meetings. 

The stakeholders will be defined in close coordination with City staff, but could potentially 

include: key business representatives representing retail/restaurants, advanced manufacturing, 

other high tech industries; brokers, developers, hotel operators, community leaders, property 

owners, and City staff. In addition to gathering qualitative information and answering key 

questions raised in the RFP, the stakeholder groups will help to build support for the Economic 

Development Strategy and achieve “buy-in” from community leaders. Strategic Economics will 

facilitate each of the meetings, formulating specific topics and questions with the goal of 

gathering required information and generating ideas for potential strategies. It is assumed that 

City staff will contact all stakeholders to schedule and coordinate the meetings.  

 

Task 1 Deliverables: 

 Final scope of work and project schedule, defining key meetings and dates for submittal 

of draft and final deliverables (Word and PDF) 

 Administrative draft and final draft of Industry Data Analysis Report (incorporating 

the findings of tasks 1.3 through 1.5) 

 Summary notes from stakeholder interviews 

Task 2: Develop Economic Development Strategy Report and Implementation Matrix 

The SE team will then incorporate the results of the Economic Conditions and Opportunities 

analyses to draft an initial document framework for review by City staff. Based on feedback on 

the framework from City staff, the SE team will prepare an Administrative Draft of the 

Economic Development Strategy Report with an implementation matrix. Upon review by 

appropriate parties, the SE team will deliver a revised Public draft Economic Development 

Strategy Report and implementation matrix. Upon vetting of this public draft by the community, 

Economic Development and Trade Commission (EDTC), and City Council, the SE team will 

provide a final Economic Development Strategy Report and implementation matrix for approval 

by the City Council. 
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The plan will describe economic context, existing conditions, and future changes necessary to 

maintain Milpitas’s competitiveness in attracting cutting edge emerging technologies, retaining 

and expanding existing businesses and industries, preparing the local workforce for future jobs, 

encouraging development activity, and sustaining the City’s fiscal health. Strategies will address 

key issues identified by the City, including the creation of a strategic workforce development 

initiative and the EDTC’s roles. The plan will also incorporate place-based strategies related to 

revitalizing Main Street, implementing the Midtown Specific Plan, attracting innovative jobs to 

an “innovation district” near the Milpitas Transit Center, and strategies for pursuing a Smart City 

Initiative. Team member Plan to Place will provide guidance on how best to roll out Milpitas’s 

new branding efforts, and provide strategies related to future outreach to key economic 

development stakeholders. 

 

The implementation matrix will identify specific prioritized actions for the next five years, with 

implementation guidelines, schedule, and identification of responsible parties and funding 

sources. The matrix will include strategies and actions for both the City as a whole and for the 

opportunity areas. The actions will incorporate measurable annual performance objectives, 

including the Office of Economic Development’s new performance metrics. The Economic 

Development Strategy will recommend new potential sources of funding to achieve the plan’s 

objectives, including consideration of a Strategic Property Acquisition Revenue fund, 

Transportation Management Association, Parking Assessment District, and a Property-based 

Improvement District for Midtown. 

 

Task 2 Deliverables: 

 Administrative draft Economic Development Strategy report and implementation 

matrix (with budget and schedule) 

 Public draft Economic Development Strategy report and implementation matrix (with 

budget and schedule) 

 Final draft Economic Development Strategy report and implementation matrix (with 

budget and schedule) 

Task 3: Community Engagement and Meetings 

The SE team will engage the community throughout the project. Through a series of two 

community workshops, the SE team will receive input on the Milpitas community’s economic 

development priorities, present analytical findings and vet preliminary strategy focus areas, and 

present and receive feedback on the strategies and implementation actions incorporated in the 

Economic Development Strategy. 

 

Task 3.1: Community Engagement Plan 

At the onset of the project, Plan to Place will prepare an engagement strategy to: 

• Outline project goals and objectives; 
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• Identify engagement activities; 

• Identify target demographic and interest groups and identify methods of communication 

and engagement; 

• Confirm coordination, facilitation and communication responsibilities; and 

• Outline schedule, format, and resources for all engagement activities. 

Task 3.2: Community Workshops 

The SE team will prepare for and execute up to two (2) community workshops to discuss topics 

related to the economic development strategy. The anticipated team’s roles and responsibilities 

include: 

• Plan to Place will work with the project team to prepare an overall purpose, approach, 

objective and anticipated outcome of the community workshops. 

• Plan to Place will prepare meeting materials including agendas, sign-in sheets and assist 

with interactive activities to get input on the strategies and deliverables prepared by SE.  

• Plan to Place will co-facilitate each workshop. 

• City staff will coordinate meeting location logistics (e.g., room, a/v equipment, 

refreshments). 

• Plan to Place will assist with meeting logistics including room set up and break-down. 

• Plan to Place will prepare summary notes. 

Task 3.3: Economic Development and Trade Commission and City Council Meetings 

SE will attend up to two (2) meetings with the EDTC to report on the findings of the study, 

refine the EDTC’s roles within the Economic Development Strategy’s recommendations, and to 

receive input on the Public draft plan. SE will also attend one (1) meeting with the City Council 

to present the plan findings and recommendations. The timing and content of all of these meeting 

will be coordinated with City staff. 

 

Task 3 Deliverables: 

• Community Engagement Plan 

• Materials for each community workshop (agendas, sign in sheets, PowerPoint 

presentations, any feedback activity materials) 

• Summary notes from each community workshop 

• PowerPoint presentations for the EDTC and City Council meetings 
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EXHIBIT B 

Schedule of Charges/Payments 

 

Consultant will invoice City on a monthly cycle. Consultant will include with each invoice a detailed 

progress report that indicates the amount of budget spent on each task. Consultant will inform City 

regarding any out-of-scope work being performed by Consultant. This is a time-and-materials Agreement. 

 

The Strategic Economics team has provided a budget based on the scope (Table 1, below).  The 

total budget is $129,985, including expenses and a contingency budget of $5,000.   
 

TABLE 1: BUDGET  

      
Strategic Economics Plan to Place Total       

      

Tasks     Hours Cost Hours Cost Hours Cost 

Task 1 

Analysis of Economic 

Conditions and Opportunities 

  
        

Task 1.1. 

Request & Review of Existing 

Data & Background Materials 14 $2,390 0 $0 14 $2,390 

Task 1.2. Kick-Off Meeting & Site Visit 14 $2,700 8 $1,340 22 $4,040 

Task 1.3. Industry Analysis 150 $23,350 0 $0 150 $23,350 

Task 1.4.1. 

Workforce Development & Jobs-

Skills Match 61 $9,285 0 $0 61 $9,285 

Task 1.4.2. 

Preventing Displacement of Small 

Businesses  105 $15,645 0 $0 105 $15,645 

Task 1.5. Stakeholder Interviews 32 $5,960 0 $0 32 $5,960 

Task 2 

Economic Development Report 

& Matrix 200 $32,500 28 $4,580 228 $37,080 

Task 3 

Community Engagement & 

Meetings 

      
Task 3.1. Community Engagement Plan 3 $635 12 $2,010 15 $2,645 

Task 3.2. Community Workshops (2) 44 $8,540 48 $7,820 92 $16,360 

Task 3.3. 

EDTC Meetings (2) & City 

Council Meeting 30 $6,630 0 $0 30 $6,630 

        

  

Task 

Subtotals 653 $107,635 96 $15,750 749 $123,385 

         

 

Expenses (travel to meetings, 

materials) 

 

$1,000 

 

$600 

 

$1,600 

 

Contingency (including EDD 

data purchase, if necessary) 

     
$5,000 

         TOTAL BUDGET              $129,985 
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EXHIBIT C 

Activity Schedule 

[RESERVED] 
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EXHIBIT D 

Insurance Requirements 

 

Please refer to the insurance requirements listed below. Those that have an “X” indicated in the 

space before the requirement apply to Contractor’s or Consultant’s Agreement. 

 

 Contractor or Consultant shall procure and maintain for the duration of the Agreement 

insurance against claims for injuries to persons or damages to property which may arise from or 

in connection with the performance of the work hereunder and the results of that work by the 

Contractor or Consultant, its agents, representatives, employees or subcontractors. 

 

Contractor or Consultant shall provide its insurance broker(s)/agent(s) with a copy of these 

requirements and request that they provide Certificates of Insurance complete with copies of all 

required endorsements. 

 

 Contractor or Consultant shall furnish City with copies of original endorsements affecting 

coverage required by this Exhibit D. The endorsements are to be signed by a person authorized 

by that insurer to bind coverage on its behalf. All endorsements and certificates are to be 

received and approved by City before work commences. City has the right to require 

Contractor’s or Consultant’s insurer to provide complete, certified copies of all required 

insurance policies, including endorsements affecting the coverage required by these 

specifications. 

 

Commercial General Liability (CGL): 

 

___ Coverage at least as broad as Insurance Services Office (“ISO”) Form CG 00 01 covering 

CGL on an “occurrence” basis, including products and completed operations, property damage, 

bodily injury and personal and advertising injury with limits no less than $2,000,000.00 per 

occurrence. If a general aggregate limit applies, either the general aggregate limit shall apply 

separately to this project/location or the general aggregate limit shall be twice the required 

occurrence limit.   

  

_X_ Coverage at least as broad as ISO Form CG 00 01 covering CGL on an “occurrence” 

basis, including products and completed operations, property damage, bodily injury and personal 

and advertising injury with limits no less than $1,000,000.00 per occurrence.  If a general 

aggregate limit applies, either the general aggregate limit shall apply separately to this 

project/location or the general aggregate limit shall be twice the required occurrence limit.   

  

___ Coverage at least as broad as ISO Form CG 00 01 covering CGL on an “occurrence” 

basis, including products and completed operations, property damage, bodily injury and personal 

and advertising injury with limits no less than $5,000,000.00 per occurrence.  If a general 

aggregate limit applies, either the general aggregate limit shall apply separately to this 

project/location or the general aggregate limit shall be twice the required occurrence limit.   
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Automobile Liability: 

 

_X__   Coverage at least as broad as ISO Form Number CA 0001 covering, Code 1 (any auto), 

of if Contractor or Consultant has no owned autos, Code 8 (hired) and 9 (non-owned), with limits 

no less than $1,000,000.00 per accident for bodily injury and property damage. 

 

___   Coverage at least as broad as ISO Form Number CA 0001 covering, Code 1 (any auto), 

with limits no less than $5,000,000.00 per accident for bodily injury and property damage. 

 

___   Garage keepers’ extra liability endorsement to extend coverage to all vehicles in the care, 

custody and control of the Contractor or Consultant, regardless of where the vehicles are kept or 

driven. 

 

Professional Liability (Errors and Omissions):  

 

The Employer’s Liability policy shall be endorsed to waive any right of subrogation as respects 

the City, its elected and appointed officials, officers, attorneys, agents, and employees.   

 

_X_ Insurance appropriates to the Contractor or Consultant’s profession, with limit no less 

than $1,000,000.00 per occurrence or claim, $2,000,000.00 aggregate. 

 

___    (If Design/Build), with limits no less than $1,000,000.00 per occurrence or claim, and 

$2,000,000.00 policy aggregate.  

 

___ Insurance appropriates to the Contractor or Consultant’s profession, with limit no less 

than ______ per occurrence or claim, ______ aggregate  

 

Workers’ Compensation Insurance: 

 

_X_ Insurance as required by the State of California, with Statutory Limits, and Employer’s 

Liability Insurance with limit of no less than $1,000,000.00 per accident for bodily injury or 

disease. (Not required if Contractor or Consultant provides written verification it has no 

employees) 

 

The Contractor or Consultant makes the following certification, required by section 1861 of the 

California Labor Code: 

 

I am aware of the provisions of Section 3700 of the Labor Code which require every employer to 

be insured against liability for workers' compensation or to undertake self-insurance in 

accordance with the provisions of that code, and I will comply with such provisions before 

commencing the performance of the work of this contract. 

 

__________________________________ 

Contractor/Consultant Signature 
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Builder’s Risk (Course of Construction): 

 

___ Insurance utilizing an “All Risk” (Special Perils) coverage form, with limits equal to the 

completed value of the project and no coinsurance penalty provisions. 

 

Surety Bonds: 

 

___ Contractor shall provide the following Surety Bonds: 

1. Bid Bond 

2. Performance Bond 

3. Payment Bond 

 

The Payment Bond and Performance Bond shall be in a sum equal to the contract price. Bonds 

shall be duly executed by a responsible corporate surety, authorized to issue such bonds in the 

State of California and secured through an authorized agent with an office in California. 

 

Contractor’s or Consultant’s Pollution Legal Liability: 

 

___ Contractor’s or Consultant’s pollution legal liability and/or Asbestos Legal Liability and/or 

Errors and Omissions (if project involves environmental hazards) with limits no less than 

$1,000,000.00 per occurrence or claim and $2,000,000.00 policy aggregate.   

 

If the Contractor or Consultant maintains higher limits than the minimums shown above, the City 

requires and shall be entitled to coverage for the higher limits maintained by the Contractor or 

Consultant. Any available insurance proceeds in excess of the specified minimum limits of 

insurance and coverage shall be available to City.  

 

Other Insurance Provisions: 

 

The insurance policies are to contain, or be endorsed to contain the following provisions: 

 

_X_ Additional Insured Status: 

 

The insurance policies are to contain, or be endorsed to contain the following provision: 

 

The City, its elected and appointed officials, officers, attorneys, agents, and employees are to be 

covered as additional insureds on the CGL policy with respect to liability arising out of work or 

operations performed by or on behalf of the Contractor or Consultant or any subcontractors 

including materials, parts, or equipment furnished in connection with such work or operations, 

including completed operations. General liability coverage can be provided in the form of an 

endorsement to the Contractor’s or Consultant’s insurance (at least as broad as ISO Form CG 20 

10 11 85 or if not available, through the addition of both CG 20 10 and CG 20 37 if a later 

edition is used). 
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The Additional Insured coverage under the Contractor’s policy shall be “primary and non-

contributory” and will not seek contribution from the City’s insurance or self-insurance and shall 

be at least as broad as CG 20 01 04 13. 

 

The limits of insurance required in this Agreement may be satisfied by a combination of primary 

and umbrella or excess insurance. Any umbrella or excess insurance shall contain or be endorsed 

to contain a provision that such coverage shall also apply on a primary and non-contributory 

basis for the benefit of City (if agreed to in a written contract or agreement) before the City’s 

own insurance or self-insurance shall be called upon to protect it as a named insured. 

 

_X_ Primary Coverage: 

 

The insurance policies are to contain, or be endorsed to contain the following provision: 

 

For any claims related to this contract, the Contractor’s or Consultant’s insurance coverage shall 

be primary insurance as respects the City, its elected and appointed officials, officers, attorneys, 

agents, and employees. Any insurance or self-insurance maintained by the City, its elected and 

appointed officials, officers, attorneys, agents, and employees shall be in excess of the 

Contractor’s or Consultant’s insurance and shall not contribute with it. 

 

____ Builder’s Risk (Course of Construction Insurance) (applicable to Construction 

Contracts only) 

 

Contractor or Consultant may submit evidence of Builder’s Risk insurance in the form of Course 

of Construction coverage. Such coverage shall name the City as a loss payee as their interest may 

appear.   

 

If the project does not involve new or major reconstruction, at the option of the City, an 

Installation Floater may be acceptable. For such projects, a Property Installation Floater shall be 

obtained that provides for the improvement, remodel, modification, alteration, conversion or 

adjustment to existing buildings, structures, processes, machinery and equipment. The Property 

Installation Floater shall provide property damage coverage for any building, structure, 

machinery or equipment damaged, impaired, broken, or destroyed during the performance of the 

Work, including during transit, installation, and testing at the City’s site. 

 

_X_ Notice of Cancellation, Suspension or Otherwise Voiding Policies: 

 

Each insurance policy required above shall contain, or be endorsed to contain that coverage shall 

not be suspended, voided, canceled or reduced in coverage or in limits except with thirty (30) 

days’ prior written notice by certified mail, return receipt requested to the City. 

 

_X_ Waiver of Subrogation: 

 

Contractor or Consultant hereby grants to City a waiver of any right to subrogation which any 

insurer of said Contractor or Consultant may acquire against the City by virtue of the payment of 
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any loss under such insurance.  Contractor or Consultant agrees to obtain any endorsement that 

may be necessary to affect this waiver of subrogation, but this provision applies regardless of 

whether or not the City has received a waiver of subrogation endorsement from the insurer. The 

Workers’ Compensation Policy shall be endorsed with a waiver of subrogation in favor of the 

City for all work performed by Contractor or Consultant, its employees, agents and 

subcontractors. 

 

____ Completed Operations 

 

For Construction Agreements, Contractor shall maintain insurance as required by this Agreement 

to the fullest amount allowed by law and shall maintain insurance for a minimum of five (5) 

years following the completion of this project. In the event Contractor fails to obtain or maintain 

completed operations coverage as required by this Agreement, the City at its sole discretion may 

purchase the coverage required and the cost will be paid by Contractor. 

 

THE FOLLOWING PROVISIONS APPLY TO ALL AGREEMENTS 

 

Deductibles and Self-Insured Retentions (“SIR”): 

 

Any deductibles or self-insured retentions must be declared to and approved by City. The City 

may require the Contractor or Consultant to purchase coverage with a lower deductible or 

retention or provide proof of ability to pay losses and related investigations, claim 

administration, and defense expenses within the retention. At the option of the City, either (1) the 

insurer shall reduce or eliminate such deductibles or self-insured retentions as respects the City, 

its elected and appointed officials, officers, attorneys, agents, and employees; or (2) the 

Contractor or Consultant shall procure a bond guaranteeing payment of losses and related 

investigations, claim administration and defense expenses. 

 

All SIRs must be disclosed to Risk Management for approval and shall not reduce the limits of 

liability. 

 

Policies containing any SIR provision shall provide or be endorsed to provide that the SIR may 

be satisfied by either the named insured or the City. 

 

City reserves the right to obtain a full-certified copy of any insurance policy and endorsements.  

Failure to exercise this right shall not constitute a waiver of right to exercise later. 

 

Acceptability of Insurers: 

 

Insurance is to be placed with insurers with a current A.M. Best’s rating of no less than A:VII, 

unless otherwise acceptable to City.  

  

Claims Made Policies: (note - should be applicable only to professional liability, see below) 
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1. The Retroactive Date must be shown, and must be before the date of the contract 

or the beginning of contract work. 

2. Insurance must be maintained and evidence of insurance must be provided for at 

least five (5) years after completion of contract of work. 

3. If coverage is canceled or non-renewed, and not replaced with another claims-

made policy form with a Retroactive Date prior to the contract effective date, the 

Contractor or Consultant must purchase “extended reporting” coverage for a 

minimum of five (5) years after completion of work.  

4. A copy of the claims reporting requirements must be submitted to the City for 

review. 

5. If the services involve lead-based paint or asbestos identification/remediation, the 

Contractor’s Pollution Liability Policy shall not contain lead-based paint or 

asbestos exclusions. If the services involve mold identification/remediation, the 

Contractors Pollution Liability Policy shall not contain a mold exclusion, and the 

definition of Pollution shall include microbial matter, including mold. 

 

Subcontractors: 

 

Contractor or Consultant shall require and verify that all subcontractors maintain insurance 

meeting all the requirements stated herein, and Contractor shall ensure that City is an additional 

insured on insurance required from subcontractors. 

 

Subcontractor agrees to be bound to Contractor and City in the same manner and to the same 

extent as Contractor is bound to City under this Agreement and any other contract documents. 

Subcontractor further agrees to include the same requirements and provisions of this Agreement, 

including the indemnity and insurance requirements, with any sub-subcontractor to the extent 

they apply to the scope of the sub-subcontractor’s work. A copy of the City indemnity and 

insurance provisions will be furnished to the subcontractor upon request. 

 

Verification of Coverage: 

 

Contractor or Consultant shall furnish the City with original certificates and amendatory 

endorsements or copies of the applicable policy language effecting coverage required by this 

clause. All certificates and endorsements are to be received and approved by the City before 

work commences. However, failure to obtain the required documents prior to the work beginning 

shall not waive the Contractor or Consultant’s obligation to provide them. The City reserves the 

right to require complete, certified copies of all required insurance policies, including 

endorsements required by these specifications, at any time. 

 

Special Risks or Circumstances 

 

City reserves the right to modify these requirements, including limits, based on the nature of the 

risk, prior experience, insurer, coverage or other special circumstances.  

 

Failure to Comply: 
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Each insurance policy required above shall contain or be endorsed to contain that any failure to 

comply with reporting provisions of the policies shall not affect coverage provided to the City, 

its elected and appointed officials, officers, attorneys, agents, and employees. 

 

Applicability of Coverage: 

 

Each insurance policy required above shall contain or be endorsed to contain that the 

Contractor’s or Consultant’s insurance shall apply separately to each insured against whom claim 

is made or suit is brought, except with respect to the limits of the insurer's liability. 
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Item Attachment Documents: 

 

C9. Partial Assignment and Assumption Agreement of First Amendment to the McCarthy Ranch 

Development Agreement to Embarcadero Capital Partners and Bridge Development Partners 

Alex Andrade, Economic Development Director 408-586-3046, Noa Kornbluh, Economic Development 

Specialist 408-586-3047 

Recommendation: 

Approve form Partial Assignment and Assumption Agreements to Embarcadero Capital Partners and 

Bridge Development Partners and authorize Interim City Manager or designee to execute the 

assignments subject to minor conforming and clarifying changes approved by City Attorney 
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CITY OF MILPITAS 
AGENDA REPORT 

(AR) 
 
 
 

Item Title: Partial Assignment and Assumption Agreement of First Amendment to the McCarthy 
Ranch Development Agreement to Embarcadero Capital Partners and Bridge 
Development Partners 

Category: Consent Calendar-Community Development 

Meeting Date: 6/18/2019 

Staff Contact: Alex Andrade, Economic Development Director 408-586-3046, Noa Kornbluh, Economic 
Development Specialist 408-586-3047 

Recommendation: Approve form Partial Assignment and Assumption Agreements to Embarcadero Capital 
Partners and Bridge Development Partners and authorize Interim City Manager or 
designee to execute the assignments subject to minor conforming and clarifying changes 
approved by City Attorney 

 
Background: 
 
In May of 2000, the City adopted the McCarthy Ranch Development Agreement, which vested certain rights for 
future development on a previously vacant parcel located north of Interstate 237 and west of North McCarthy 
Boulevard. The Development Agreement involved approximately 139 acres of industrial land owned at the time 
by Muriel M. Harris and Joseph A. McCarthy as Trustees of MGM Revocable Trust (“McCarthy”). As these 
properties are sold, the rights granted under the Development Agreement are transferred to the new property 
owners through Partial Assignment and Assumption Agreements.  
 
Shortly after executing the Development Agreement in March 2000, McCarthy sold 65 acres (“Campus 
Center”) of property associated with the McCarthy Ranch Development Agreement to Veritas Operating 
Corporation (“Veritas”) and with the City’s consent, assigned its rights and obligations relating to the Campus 
Center (115-155 N. McCarthy Blvd.) under the Development Agreement to Veritas. Veritas constructed the first 
phase of the development consisting of three office buildings totaling approximately 469,464 square feet, which 
have remained vacant since 2017 when Cisco left the site.   
 
In September 2006, Veritas sold the 65-acre Campus Center to BRE/Milpitas LLC (“Blackstone”) and with the 
City’s consent, Veritas assigned its rights and obligations relating to Campus Center to Blackstone. In March 
2009, the City approved the First Amendment to the McCarthy Ranch Development Agreement affecting the 
65-acre property known as the Campus Center. This amendment allowed the property owner to intensify 
development on the site from .35 Floor Area Ratio (FAR) to .50 FAR (a 15% increase), which equates to 
424,814 additional square feet. The Amendment also extended the Development Agreement until 2025. An 
Environmental Impact Report (EIR) was prepared since the additional square footage has potential impacts to 
the environment such as traffic and storm utilities.  
 
In March 2015, the City approved a Partial Assignment and Assumption Agreement allowing Hudson Campus 
Center, LLC (“Hudson”) to purchase the 65-acre campus from Blackstone with three existing buildings on the 
site measuring approximately 469,464 square feet. The City of Milpitas has approved the Partial Assignment 
and Assumption of the property five times. Hudson is now seeking the consent of the City to sell the property to 
two new property owners. The proposed new property owners are Embarcadero Capital Partners (“ECP”) and 
Bridge Development Partners (“Bridge”). 
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ECP intends to purchase the 30 acres with the three existing buildings totaling 469,464 square feet and a 
parking lot known as parcels A, 1, 2, and 3 (See attached parcel map). 
 
Bridge intends to purchase and develop the vacant 35-acre parcel known as parcel 4 (see attached parcel 
map). As part of their due diligence, Bridge has been in contact with the City’s Planning Department to ensure 
that their project is compliant with the existing amended Development Agreement, although no formal 
application has yet been submitted to date. Bridge plans to develop the site with approximately 780,000 square 
feet of industrial space. 
 
Since 2000, only 469,464 square feet of the proposed development was constructed.  Because the property is 
now being split between two prospective owners resulting in potential changes to the original proposed 
development project, the assignment of the conditions of approval must be clarified as it applies to each new 
owner and their associated responsibilities to make the City whole. 
 
Analysis: 
 
The purpose of the Partial Assignment and Assumption Agreements is to ensure that the new property owners 
comply with the terms of the First Amendment to the McCarthy Ranch Development Agreement in effect on the 
overall 65-acre site (parcels A, 1, 2, 3 and 4). Staff has worked closely with Hudson, Bridge and ECP to ensure 
that all the terms of the Amended Development Agreement will be satisfied. 
 
The terms of the First Amendment to the McCarthy Ranch Development Agreement established certain fees 
developers are required to pay. All fees and obligations are outlined in the Partial Assignment and Assumption 
Agreements. These fees include the following:  

1) Contribution of $96,000 from EPC and $104,000 from Bridge to a future shuttle program due six 
months after the execution of the attached Partial Assignment and Assumption Agreements. 
Detailed in 3(a) of the Partial Assignment and Assumption Agreements. 
 

2) A onetime $350,000 fee, to be escalated to present value, for traffic improvements due six 
months after final certificate of occupancy of an aggregate of 800,000 or more square feet of 
new building across both the EPC and Bridge parcels. The property owner who is issued the 
certificate of occupancy is responsible for fee. Detailed in 3(b) of the Partial Assignment and 
Assumption Agreements. 

 
3) Additional traffic safety/operational improvements along North McCarthy Blvd. due prior to 

issuance of certificate of occupancy of the fourth new building aggregated across both the EPC 
and Bridge parcels. The property owner who applies for the certificate of occupancy is 
responsible for fee. Detailed in 3(c) of the Partial Assignment and Assumption Agreements. 
 

4) A onetime $125,000 sidewalk reimbursement fee due at the first building permit issuance to 
either property owner. The property owner who is issued the building permit is responsible for 
fee. Detailed in 3(d) of the Partial Assignment and Assumption Agreements. 

 
Despite having approved site plans since 2006, 35 of the 65-acre site has remained undeveloped and the 
three buildings totaling 469,464 square feet have been vacant since 2017. By allowing Hudson to assign their 
rights and obligations under the First Amendment to the McCarthy Ranch Development Agreement to new 
property owners, there is an opportunity for the vacant land to be developed and the buildings to be occupied, 
bringing quality jobs and additional revenue to the City.     
 
Policy Alternatives: 
 
Alternative 1: City Council does not approve the form Partial Assignment and Assumption Agreements with 
Bridge and ECP, nor authorize City Manager or her designee to execute the assignments subject to minor 
conforming and clarifying changes approved by the City Attorney. 
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Pros: If the City does not authorize the Partial Assignment and Assumption Agreement of the First Amendment 
to the McCarthy Ranch Development Agreement, it is likely the properties will not be further developed 
avoiding any additional environmental and traffic impacts from potential new development on the site.    
 
Cons: If the City Council does not approve the Partial Assignment and Assumption Agreement, Hudson will not 
be able to sell the property potentially jeopardizing future development of the site. And, Milpitas may miss out 
on the potential for additional quality jobs and revenue from future commercial development and corporate 
tenants.  
 
Reason not recommended: Bridge and EPC have agreed to all Partial Assignment and Assumption Agreement 
conditions ensuring that they will continue to fulfill all the obligations under the First Amendment to the 
McCarthy Ranch Development Agreement. 
 
Fiscal Impact: 
 
The First Amendment to the McCarthy Ranch Development Agreement includes a $200,000 contribution to the 
City for a shuttle program, and development fees for traffic impacts and sidewalk and traffic improvements 
along North McCarthy Blvd and associated streets as identified as items 1 – 4 above. 
 
The project is subject to all other applicable site development and building permit fees in effect prior to 
February 1, 2009 including the Storm Water Connection Fee, Calaveras Widening Impact Fee, and Milpitas 
Business Park and McCarthy Ranch Traffic Impact Fees (Condition 26, 28 & 29 of Exhibit 2A of the First 
Amendment to the McCarthy Ranch Development Agreement).  
 
California Environmental Quality Act: 
 
By the definition provided in the California Environmental Quality Act (CEQA) Guidelines Section 15378, this 
action does not qualify as a “project” for the purpose of CEQA as this action has no potential to result in either 
a direct physical change in the environment, or a reasonably foreseeable indirect physical change in the 
environment. 
 
Recommendation: 
1. Approve form Partial Assignment and Assumption Agreement to Embarcadero Capital Partners and 

authorize Interim City Manager or her designee to execute the assignment subject to minor conforming 
and clarifying changes approved by City Attorney. 

2. Approve form Partial Assignment and Assumption Agreement to Bridge Development Partners and 
authorize Interim City Manager or her designee to execute the assignment subject to minor conforming 
and clarifying changes approved by City Attorney. 

 
Attachments: 

Map of the 65-acre Campus Center property 
Partial Assignment and Assumption Agreement - Bridge Development Partners 

 Partial Assignment and Assumption Agreement - Embarcadero Capital Partners   
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RECORDING REQUESTED BY 
AND WHEN RECORDED MAIL TO: 
 
______________________________ 
______________________________ 
______________________________ 
Attention:  _____________________ 
 

(Space Above For Recorder’s Use) 

PARTIAL ASSIGNMENT AND ASSUMPTION AGREEMENT AND CERTIFICATE OF SATISFACTION 

[Bridge Parcel] 

This PARTIAL ASSIGNMENT AND ASSUMPTION AGREEMENT AND CERTIFICATE OF 
SATISFACTION (“Agreement”) is entered into as of ________________ by and between the 
CITY OF MILPITAS, a municipal corporation in the State of California (“City”), HUDSON CAMPUS 
CENTER, LLC, a Delaware limited liability company (“Hudson”) and BRIDGE POINT MILPITAS, 
LLC, a Delaware limited liability company (“Buyer”).  Hudson and Buyer are collectively referred 
to herein as the “Parties.” 

R E C I T A L S  

A. On March 21, 2000, the City Council adopted Ordinance 38.755 approving a 
development agreement, the “Original Development Agreement”) pursuant to Government 
Code § 65864, et seq., by and between the City and Muriel M. Harris and Joseph A. McCarthy, 
each as trustees of the MGM Revocable Trust, dated December 14, 1982, as amended, and of 
the RIM Revocable Trust, dated February 12, 1982, as amended (“McCarthy”).  The Original 
Development Agreement was recorded in the Santa Clara County Recorder’s Office on May 1, 
2000 as Document No. 15230737.  The Original Development Agreement vested certain 
development rights in certain property commonly referred to as the McCarthy Ranch Property 
(“Property”) including, but not limited to, the right to development of the Property pursuant to 
the adopted General Plan and zoning designations, and in conformance with the McCarthy 
Ranch Design Guidelines and Development Standards dated March 7, 2000 (the “Design 
Guidelines”), as said rights are more specifically described in the Original Development 
Agreement.  The Original Development Agreement (as amended by the First Amendment (as 
defined below), the “Development Agreement”)), General Plan designation, zoning designation, 
Design Guidelines, the Conditional Use Permit approved by the City on March 3, 2009, the 
Vesting Tentative Map approved by the City on March 3, 2009 and any other approvals granted 
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by the City with respect to the Hudson Parcel (as defined below) are collectively referred to as 
the “Project Approvals.” 

B. On July 6, 2000, the City, McCarthy, and Veritas Operating Corporation, a 
Delaware corporation (“Veritas”) entered into that certain Partial Assignment and Assumption 
Agreement, and Certificate of Partial Satisfaction (the “McCarthy Assignment”), whereby 
McCarthy assigned to Veritas all of its rights in the Development Agreement relating to the 
vesting of the Project Approvals as applicable to approximately 65 acres of the Property which 
is described on Exhibit A attached hereto, and incorporated herein by this reference (the 
“Hudson Parcel”).  The City consented to the McCarthy Assignment.  The McCarthy Assignment 
was recorded in the Santa Clara County Recorder’s Office on July 31, 2000 as Document No. 
15337875. 

C. On August 15, 2000, the City, Veritas, and Wells Fargo Bank Northwest, National 
Association, formerly known as and successor to First Security Bank National Association, a 
national banking association, not individually but solely as the Owner Trustee under the VS 
Trust 2000-2 (“Owner Trustee”) entered into that certain Assignment and Assumption 
Agreement and Certificate of Satisfaction, recorded on October 30, 2000 as Document No. 
15438291 (the “Veritas Assignment”), whereby Veritas assigned to Owner Trustee all of its 
rights in the Original Development Agreement relating to the vesting of the Project Approvals 
as applicable to the Hudson Parcel.  The City consented to the Veritas Assignment. 

D. On September 19, 2006, the City, Veritas and Owner Trustee entered into that 
certain Assignment and Assumption Agreement, recorded October 6, 2006 as Document No. 
19133726 (the “Owner Trustee Assignment”), whereby Owner Trustee assigned to Veritas all of 
its rights in the Original Development Agreement relating to the vesting of the Project 
Approvals as applicable to the Hudson Parcel.  The City consented to the Owner Trustee 
Assignment. 

E. On September 19, 2006, the City, Veritas and BRE/Milpitas L.L.C., a Delaware 
limited liability company (“Blackstone”) entered into that certain Assignment and Assumption 
Agreement and Certificate of Satisfaction, recorded October 6, 2006 as Document #19133727 
(the “Second Veritas Assignment”), whereby Veritas assigned to Blackstone all of its rights in 
the Original Development Agreement relating to the vesting of the Project Approvals as 
applicable to the Hudson Parcel.  The City consented to the Second Veritas Assignment. 

F. On March 17, 2009, the City and Blackstone entered into that certain First 
Amendment to McCarthy Development Agreement, recorded June 2, 2009 as Document 
#20277017 (the “First Amendment”), which affected only the Hudson Parcel.   

G. On April 1, 2015, the City, Blackstone and Hudson entered into that certain 
Assignment and Assumption Agreement, recorded April 3, 2015 as Document #22905018 (the 
“Blackstone Assignment”), whereby Blackstone assigned to Hudson all of its rights in the 
Development Agreement relating to the vesting of the Project Approvals as applicable to the 
Hudson Parcel.  The City consented to the Blackstone Assignment.   
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H. A portion of the Hudson Parcel, described as Parcel A and Parcels 1, 2 and 3 on 
that certain Parcel Map filed for record in the Office of the Recorder of the County of Santa 
Clara, State of California on June 6, 2002 in Book 749 of Maps at Pages 13, 14, 15 and 16 (the 
“Remainder Hudson Parcel”), has been previously developed.  Hudson intends to sell a portion 
of the Hudson Parcel, as more particularly described on Exhibit B attached hereto and 
incorporated herein by this reference (the “Bridge Parcel”), to Buyer. 

I. Section 8 of the Blackstone Assignment provides that Hudson may assign any of 
its interests in the Development Agreement with the written consent of the City, which consent 
shall not be unreasonably withheld. 

J. Hudson has agreed to assign to Buyer its interests in the Development 
Agreement as to the Bridge Parcel, in conjunction with the sale of the Bridge Parcel, and the 
City is willing to consent to the assignment made pursuant to this Agreement (“Assignment”).   

K. With this Agreement, the Parties also desire to clarify the specific obligations 
which will be assumed by Buyer, in connection with the Assignment, and to release Hudson 
from responsibility for any other Development Agreement obligations related to the Bridge 
Parcel. 

L. Furthermore, pursuant to Section 15 of the Development Agreement, Hudson 
and Buyer have requested a statement from City regarding the status and effect of the 
Development Agreement on the Bridge Parcel. 

NOW, THEREFORE, in consideration of the foregoing recitals and the covenants in this 
Agreement, the City, Hudson and Buyer agree as follows: 

1. Assignment.  As allowed under Section 19 of the Development Agreement on the 
Effective Date, as defined below, Hudson hereby assigns to Buyer all of its rights in and 
obligations under the Development Agreement relating to the vesting of the Project Approvals 
as applicable to the Bridge Parcel.  The vested rights assignment hereunder shall continue in 
effect for the remaining term of the Development Agreement. 

2. City’s Consent to Assignment.  In accordance with Section 19 of the 
Development Agreement, the City agrees to the Assignment to Buyer made pursuant to this 
Agreement. 

3. Obligations Assumed by Buyer.  As provided under Section 1.2 and Section 19 of 
the Development Agreement, which allow for the allocation of Development Agreement 
obligations in conjunction with the Assignment, on the Effective Date of this Assignment, Buyer 
shall assume and solely be liable and responsible for all of the obligations of Hudson (as owner 
and developer of the Bridge Parcel) related to the Bridge Parcel under the Development 
Agreement.  Buyer shall not assume any obligations of Hudson that relate solely to the 
Remainder Hudson Parcel.  For the avoidance of doubt, Buyer acknowledges that it shall 
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assume and be liable for the all of the obligations described in Exhibit A-2 to the First 
Amendment (“Exhibit A-2”) that relate to the Bridge Parcel, with the following clarifications: 

(a) Buyer shall have the obligation to pay the City, within six (6) months of 
the Effective Date (as defined herein), an amount of $104,000 in full satisfaction of its 
obligation to contribute to the cost of the shuttle program as described in Condition 5 of Exhibit 
A-2 (“Condition 5”) and, following Buyer’s payment, City acknowledges that Buyer shall have no 
further obligation or liability with respect to Condition 5; 

(b) In the event Buyer or any other person or entity constructs any new 
building(s) (i.e., a building not existing as of the date of the First Amendment) on the Bridge 
Parcel, and as a result of the construction of such new building(s), there is a total permitted 
occupancy (as evidenced by the issuance by the City of one or more final certificates of 
occupancy for such  new building(s)) in the aggregate of 800,000 square feet or more of new 
buildings (i.e., a building or buildings not existing as of the date of the First Amendment) on the 
Bridge Parcel, then Buyer shall, within six (6) months of the issuance of such final certificate of 
occupancy, submit to the City a one-time payment of $350,000 (2009 value and to be escalated 
to present value of the year the threshold is met by the Engineering News Record (ENR) 
construction index) (the “Traffic Fee”) for the purposes of design and construction of one new 
traffic signal and related improvements and works at one of the two project driveways between 
Ranch Dr. (N) and Ranch Dr. (S) on N. McCarthy Blvd, as described in and in full satisfaction of 
Condition 18 of Exhibit A-2 (“Condition 18”), and, following the payment of the Traffic Fee by 
Buyer (or the payment of Traffic Fee by the owner of the Remainder Hudson Parcel in 
connection with construction of one or more new buildings on the Remainder Hudson Parcel – 
i.e., the Traffic Fee is only owed once), City acknowledges that Buyer shall have no further 
obligation or liability with respect to Condition 18; 

(c) In the event Buyer or any other person or entity constructs a new 
building (i.e., a building not existing as of the date of the First Amendment) on the Bridge 
Parcel, and such new building is the fourth new building constructed on the Hudson Parcel and 
triggers the obligation under Condition 19 of Exhibit A-2 (“Condition 19”), then Buyer shall 
construct traffic safety/operational improvements (installation of new pedestrian crosswalk 
and pedestrian flashing warning signals and a vehicle speed feedback sign) in accordance with 
the requirements of Condition 19 (the “Traffic Improvements”) and, following completion of 
the Traffic Improvements by Buyer (or the completion of the Traffic Improvements by the 
owner of the Remainder Hudson Parcel in connection with the construction of a new building 
on the Remainder Hudson Parcel – i.e., the Traffic Improvements only need to be completed 
once), City acknowledges that Buyer shall have no further obligation or liability with respect to 
Condition 19; and 

(d) Prior to the issuance of a building permit for any new building(s) (i.e., a 
building not existing as of the date of the First Amendment) (excluding remodeling and 
retrofitting of existing building) on the Bridge Parcel, Buyer shall pay a one-time Sidewalk 
Reimbursement Fee of $125,000 as specified in the “TRAFFIC SIGNAL AND SIDEWALK 
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IMPROVEMENTS REIMBURSEMENT AGREEMENT,” (the “Sidewalk Fee”) approved on February 
5, 2002 between the City and Veritas, as described in and in full satisfaction of Condition 27 of 
Exhibit A-2, and, following payment of the Sidewalk Fee by Buyer (or the payment of the 
Sidewalk Fee by the owner of the Remainder Hudson Parcel in connection with the issuance of 
a building permit for any new building on the Remainder Hudson Parcel– i.e., the Sidewalk Fee 
is only owed once), City acknowledges that Buyer shall have no further obligation or liability 
with respect to Condition 27.   

4. [Intentionally left blank] 

5. Nonliability of Hudson.  Hudson shall not be liable for and shall be released from 
any of the Development Agreement obligations assumed by Buyer pursuant to this Agreement 
but only to the extent said obligations have been assumed by Buyer. 

6. Effective Date of Assignment.  The Assignment shall be effective upon final 
execution of this Agreement by Hudson and Buyer and consented to by City (the “Effective 
Date”). 

7. Development Agreement Status/Certificate of Satisfaction.  In accordance with 
Section 15 of the Development Agreement, City states that, as of the date of this Agreement: 

(a) The Development Agreement is in full force and effect. 

(b) There are no defaults relating to the Bridge Parcel affecting the 
Development Agreement. 

(c) All obligations to have been performed in conjunction with the 
development of the Bridge Parcel have been satisfied to the extent required.  The only 
remaining obligations under the Development Agreement related to the Bridge Parcel are those 
described in Exhibit A-2 of the First Amendment to DA, as clarified in Section 3 above. 

(d) There are no dedications, exactions, fees, assessments, taxes, charges, or 
other costs described in Exhibit A-2 that are currently owing relating to the Bridge Parcel or that 
will ever become owing, absent further development on the Bridge Parcel. 

(e) The Development Agreement, and any rights and obligations thereunder, 
have not been assigned or assumed except as provided in this Agreement.  

8. Binding Effect.  Pursuant to Section 20 of the Development Agreement, this 
Agreement, and all the terms and conditions hereof, shall be binding upon and inure to the 
benefit of the parties hereto and their respective assigns, heirs or other successors in interest, 
and may be relied on by Hudson, Buyer and any lender of Buyer.  The terms and conditions of 
this Agreement shall remain in full force and unaffected notwithstanding (i) the subsequent 
termination of, or amendment to, the Development Agreement applicable to the Remainder 
Hudson Parcel, and/or (ii) any change in the General Plan, Zoning Ordinance or Design 
Guidelines which affects the Remainder Hudson Parcel. 
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9. Further Assignment.  Buyer (after receiving the Assignment), and its respective 
successors and assigns, shall be entitled to assign its rights and obligations, subject only to City’s 
consent, which consent shall not be unreasonably withheld, and to other applicable provisions 
affecting such Assignment as set forth in Section 19 of the Development Agreement. 

10. Recordation.  After its execution by the City, Hudson and Buyer, this Agreement 
shall be recorded with Santa Clara County Recorder’s Office and a copy shall be provided to 
City. 

11. Counterparts.  This Agreement may be executed in counterparts, each of which 
shall be deemed an original, but all of which taken together shall constitute but one and the 
same instrument. 

12. Declaration and Reservation of Reciprocal Access Easement Agreement.  City 
agrees to the termination of the Declaration and Reservation of Reciprocal Access Easement 
Agreement, dated June 6, 2002, and recorded as Document No. 16302140 in the Official 
Records of Santa Clara County, California (the “2002 Declaration”), and agrees to execute a 
recordable instrument directing the termination of the 2002 Declaration, upon the City’s 
approval (whether pursuant to Section XI-10-57.03(J) of the City’s Municipal Code or otherwise) 
of a new (or modified) site plan for the Bridge Parcel  that does not include any shared private 
utilities, shared access or shared landscape and maintenance requirements in common with the 
Remainder Hudson Parcel, unless the same are governed by an agreement other than the 2002 
Declaration.  The foregoing shall not be the sole reason that the City may agree to the 
termination of the 2002 Declaration, and the City reserves the right to agree to a termination of 
the 2002 Declaration for any other reason, as determined by the City.  Furthermore, the City 
acknowledges and agrees that the termination of the 2002 Declaration will not impact any 
existing site development permits for the Hudson Parcel.   

 

[Signature Page Follows] 
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 IN WITNESS WHEREOF, this Agreement has been executed to be effective on the date 
specified herein. 

City:  CITY OF MILPITAS, 
   a municipal corporation in the State of California 
 

By: ______________________________ 
Name: ______________________________ 
Its: ______________________________ 

 
[Signature Page Continues On Next Page] 
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[Signature Page Continued From Previous Page] 
       
    Parties:   “HUDSON” 
 

HUDSON CAMPUS CENTER, LLC, 
a Delaware limited liability company 
 
By:        Hudson Pacific Properties, L.P., 

a Maryland limited partnership, 
its sole member 

 
By:        Hudson Pacific Properties, Inc., 

a Maryland corporation, 
its general partner 

 
By:                                                        
Name:  Mark Lammas  
Title:  Chief Financial Officer 

 
 
 
     “BUYER” 
 
 

BRIDGE POINT MILPITAS, LLC, 
a Delaware limited liability company 
 
By: _____________________________ 
Name: _____________________________ 
Its: _____________________________ 
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STATE OF CALIFORNIA )  
 )  
COUNTY OF _____________________ )  
 

On ____________________, ___, before me, ____________________________, a Notary 
Public, personally appeared _______________________________, who proved to me on the 
basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within 
instrument, and acknowledged to me that he/she/they executed the same in his/her/their 
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), 
or the entity upon behalf of which the person(s) acted, executed the instrument. 

I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing 
paragraph is true and correct. 

WITNESS my hand and official seal. 

 

Signature _____________________________ (Seal) 

 

  

A notary public or other officer completing this 
certificate verifies only the identity of the 
individual who signed the document to which this 
certificate is attached, and not the truthfulness, 
accuracy, or validity of that document. 
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STATE OF CALIFORNIA )  
 )  
COUNTY OF _____________________ )  
 

On ____________________, _____, before me, ____________________________, a Notary 
Public, personally appeared _______________________________, who proved to me on the 
basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within 
instrument, and acknowledged to me that he/she/they executed the same in his/her/their 
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), 
or the entity upon behalf of which the person(s) acted, executed the instrument. 

I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing 
paragraph is true and correct. 

WITNESS my hand and official seal. 

 

Signature _____________________________ (Seal) 

  

A notary public or other officer completing this 
certificate verifies only the identity of the 
individual who signed the document to which this 
certificate is attached, and not the truthfulness, 
accuracy, or validity of that document. 
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STATE OF CALIFORNIA )  
 )  
COUNTY OF _____________________ )  
 

On ____________________, _____, before me, ____________________________, a Notary 
Public, personally appeared _______________________________, who proved to me on the 
basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within 
instrument, and acknowledged to me that he/she/they executed the same in his/her/their 
authorized capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), 
or the entity upon behalf of which the person(s) acted, executed the instrument. 

I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing 
paragraph is true and correct. 

WITNESS my hand and official seal. 

 

Signature _____________________________ (Seal) 

A notary public or other officer completing this 
certificate verifies only the identity of the 
individual who signed the document to which this 
certificate is attached, and not the truthfulness, 
accuracy, or validity of that document. 
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EXHIBIT A 
 

Legal Description of Hudson Parcel 

All that certain real property situated in the City of Milpitas, County of Santa Clara, State of 
California, being more particularly described as follows: 

All of Parcel A and Parcels 1, 2, 3 and 4, as said parcels are shown upon that certain Parcel Map 
filed for record in the Office of the Recorder of the County of Santa Clara, State of California on 
June 6, 2002 in Book 749 of Maps at Pages 13, 14, 15 and 16. 

APN: 022-56-005 (Parcel 1), 022-56-006 (Parcel 2), 022-56-007 (Parcel 3), 022-56-008 (Parcel 4), 
022-56-009 (Parcel A) 
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EXHIBIT B 
 

Legal Description of Bridge Parcel 

Real property in the City of Milpitas, County of Santa Clara, State of California, described as 
follows: 

PARCEL ONE: 

PARCEL 4, AS SHOWN UPON THAT CERTAIN PARCEL MAP FILED FOR RECORD IN THE OFFICE OF 
THE RECORDER OF THE COUNTY OF SANTA CLARA, STATE OF CALIFORNIA ON JUNE 6, 2002 IN 
BOOK 749 OF MAPS AT PAGE 13, 14, 15 AND 16. 

 

APN: 022-56-008  
ARB: 022-31-005 

 

BRIDGE ASSIGNMENT.DOCX 
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RECORDING REQUESTED BY 
AND WHEN RECORDED MAIL TO: 
 
______________________________ 
______________________________ 
______________________________ 
Attention:  _____________________ 
 

(Space Above For Recorder’s Use) 

PARTIAL ASSIGNMENT AND ASSUMPTION AGREEMENT AND CERTIFICATE OF SATISFACTION 

[ECP Parcel] 

This PARTIAL ASSIGNMENT AND ASSUMPTION AGREEMENT AND CERTIFICATE OF 
SATISFACTION (“Agreement”) is entered into as of ________________ by and between the CITY OF 
MILPITAS, a municipal corporation in the State of California (“City”), HUDSON CAMPUS CENTER, LLC, a 
Delaware limited liability company (“Hudson”) and [__________________] (“Buyer”).  Hudson and 
Buyer are collectively referred to herein as the “Parties.” 

R E C I T A L S  

A. On March 21, 2000, the City Council adopted Ordinance 38.755 approving a 
development agreement, the “Original Development Agreement”) pursuant to Government Code 
§ 65864, et seq., by and between the City and Muriel M. Harris and Joseph A. McCarthy, each as trustees 
of the MGM Revocable Trust, dated December 14, 1982, as amended, and of the RIM Revocable Trust, 
dated February 12, 1982, as amended (“McCarthy”).  The Original Development Agreement was 
recorded in the Santa Clara County Recorder’s Office on May 1, 2000 as Document No. 15230737.  The 
Original Development Agreement vested certain development rights in certain property commonly 
referred to as the McCarthy Ranch Property (“Property”) including, but not limited to, the right to 
development of the Property pursuant to the adopted General Plan and zoning designations, and in 
conformance with the McCarthy Ranch Design Guidelines and Development Standards dated March 7, 
2000 (the “Design Guidelines”), as said rights are more specifically described in the Original 
Development Agreement.  The Original Development Agreement (as amended by the First Amendment 
(as defined below), the “Development Agreement”)), General Plan designation, zoning designation, 
Design Guidelines, the Conditional Use Permit approved by the City on March 3, 2009, the Vesting 
Tentative Map approved by the City on March 3, 2009 and any other approvals granted by the City with 
respect to the Hudson Parcel (as defined below) are collectively referred to as the “Project Approvals.” 

B. On July 6, 2000, the City, McCarthy, and Veritas Operating Corporation, a Delaware 
corporation (“Veritas”) entered into that certain Partial Assignment and Assumption Agreement, and 
Certificate of Partial Satisfaction (the “McCarthy Assignment”), whereby McCarthy assigned to Veritas all 
of its rights in the Development Agreement relating to the vesting of the Project Approvals as applicable 
to approximately 65 acres of the Property which is described on Exhibit A attached hereto, and 
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incorporated herein by this reference (the “Hudson Parcel”).  The City consented to the McCarthy 
Assignment.  The McCarthy Assignment was recorded in the Santa Clara County Recorder’s Office on 
July 31, 2000 as Document No. 15337875. 

C. On August 15, 2000, the City, Veritas, and Wells Fargo Bank Northwest, National 
Association, formerly known as and successor to First Security Bank National Association, a national 
banking association, not individually but solely as the Owner Trustee under the VS Trust 2000-2 (“Owner 
Trustee”) entered into that certain Assignment and Assumption Agreement and Certificate of 
Satisfaction, recorded on October 30, 2000 as Document No. 15438291 (the “Veritas Assignment”), 
whereby Veritas assigned to Owner Trustee all of its rights in the Original Development Agreement 
relating to the vesting of the Project Approvals as applicable to the Hudson Parcel.  The City consented 
to the Veritas Assignment. 

D. On September 19, 2006, the City, Veritas and Owner Trustee entered into that certain 
Assignment and Assumption Agreement, recorded October 6, 2006 as Document No. 19133726 (the 
“Owner Trustee Assignment”), whereby Owner Trustee assigned to Veritas all of its rights in the Original 
Development Agreement relating to the vesting of the Project Approvals as applicable to the Hudson 
Parcel.  The City consented to the Owner Trustee Assignment. 

E. On September 19, 2006, the City, Veritas and BRE/Milpitas L.L.C., a Delaware limited 
liability company (“Blackstone”) entered into that certain Assignment and Assumption Agreement and 
Certificate of Satisfaction, recorded October 6, 2006 as Document #19133727 (the “Second Veritas 
Assignment”), whereby Veritas assigned to Blackstone all of its rights in the Original Development 
Agreement relating to the vesting of the Project Approvals as applicable to the Hudson Parcel.  The City 
consented to the Second Veritas Assignment. 

F. On March 17, 2009, the City and Blackstone entered into that certain First Amendment 
to McCarthy Development Agreement, recorded June 2, 2009 as Document #20277017 (the “First 
Amendment”), which affected only the Hudson Parcel.   

G. On April 1, 2015, the City, Blackstone and Hudson entered into that certain Assignment 
and Assumption Agreement, recorded April 3, 2015 as Document #22905018 (the “Blackstone 
Assignment”), whereby Blackstone assigned to Hudson all of its rights in the Development Agreement 
relating to the vesting of the Project Approvals as applicable to the Hudson Parcel.  The City consented 
to the Blackstone Assignment.   

H. A portion of the Hudson Parcel, described as Parcel A and Parcels 1, 2 and 3 on that 
certain Parcel Map filed for record in the Office of the Recorder of the County of Santa Clara, State of 
California on June 6, 2002 in Book 749 of Maps at Pages 13, 14, 15 and 16, has been previously 
developed.  Hudson intends to sell a portion of the Hudson Parcel, as more particularly described on 
Exhibit B attached hereto and incorporated herein by this reference (the “ECP Parcel”), to Buyer. 

I. Section 8 of the Blackstone Assignment provides that Hudson may assign any of its 
interests in the Development Agreement with the written consent of the City, which consent shall not 
be unreasonably withheld. 

J. Hudson has agreed to assign to Buyer its interests in the Development Agreement as to 
the ECP Parcel, in conjunction with the sale of the ECP Parcel, and the City is willing to consent to the 
assignment made pursuant to this Agreement (“Assignment”).   
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K. With this Agreement, the Parties also desire to clarify the specific obligations which will 
be assumed by Buyer, in connection with the Assignment, and to release Hudson from responsibility for 
any other Development Agreement obligations related to the ECP Parcel. 

L. Furthermore, pursuant to Section 15 of the Development Agreement, Hudson and Buyer 
have requested a statement from City regarding the status and effect of the Development Agreement 
on the ECP Parcel. 

NOW, THEREFORE, in consideration of the foregoing recitals and the covenants in this 
Agreement, the City, Hudson and Buyer agree as follows: 

1. Assignment.  As allowed under Section 19 of the Development Agreement on the 
Effective Date, as defined below, Hudson hereby assigns to Buyer all of its rights in and obligations 
under the Development Agreement relating to the vesting of the Project Approvals as applicable to the 
ECP Parcel.  The vested rights assignment hereunder shall continue in effect for the remaining term of 
the Development Agreement. 

2. City’s Consent to Assignment.  In accordance with Section 19 of the Development 
Agreement, the City agrees to the Assignment to Buyer made pursuant to this Agreement. 

3. Obligations Assumed by Buyer.  As provided under Section 1.2 and Section 19 of the 
Development Agreement, which allow for the allocation of Development Agreement obligations in 
conjunction with the Assignment, on the Effective Date of this Assignment, Buyer shall assume and 
solely be liable and responsible for all of the obligations of Hudson (as owner and developer of the ECP 
Parcel) related to the ECP Parcel under the Development Agreement.  Buyer shall not assume any 
obligations of Hudson that relate solely to the parcel described as Parcel 4 on that certain Parcel Map 
filed for record in the Office of the Recorder of the County of Santa Clara, State of California on June 6, 
2002 in Book 749 of Maps at Pages 13, 14, 15 and 16 (“Parcel 4”).  For the avoidance of doubt, Buyer 
acknowledges that it shall assume and be liable for the all of the obligations described in Exhibit A-2 to 
the First Amendment (“Exhibit A-2”) that relate to the ECP Parcel, with the following clarifications: 

(a) Buyer shall have the obligation to pay the City, within six (6) months of the 
Effective Date (as defined herein), an amount of $96,000 in full satisfaction of its obligation to 
contribute to the cost of the shuttle program as described in Condition 5 of Exhibit A-2 (“Condition 5”) 
and, following Buyer’s payment, City acknowledges that Buyer shall have no further obligation or liability 
with respect to Condition 5; 

(b) In the event Buyer or any other person or entity constructs any new building(s) 
(i.e., a building in addition to any existing buildings as of the date of the First Amendment) on the ECP 
Parcel, and as a result of the construction of such new building(s), there is a total permitted occupancy 
(as evidenced by the issuance by the City of one or more final certificates of occupancy for such  new 
building(s)) in the aggregate of 800,000 square feet or more of new buildings (i.e., a building or buildings 
not existing as of the date of the First Amendment) on the Hudson Parcel, then Buyer shall, within six (6) 
months of the issuance of such final certificate of occupancy, submit to the City a one-time payment of 
$350,000 (2009 value and to be escalated to present value of the year the threshold is met by the 
Engineering News Record (ENR) construction index) (the “Traffic Fee”) for the purposes of design and 
construction of one new traffic signal and related improvements and works at one of the two project 
driveways between Ranch Dr. (N) and Ranch Dr. (S) on N. McCarthy Blvd, as described in and in full 
satisfaction of Condition 18 of Exhibit A-2 (“Condition 18”), and, following the payment of the Traffic Fee 

321



by Buyer (or the payment of Traffic Fee by the owner of Parcel 4 in connection with construction of one 
or more new buildings on Parcel 4 – i.e., the Traffic Fee is only owed once), City acknowledges that 
Buyer shall have no further obligation or liability with respect to Condition 18; 

(c) In the event Buyer or any other person or entity constructs a new building (i.e., 
a building in addition to any existing buildings of the date of the First Amendment) on the ECP Parcel, 
and such new building is the fourth new building constructed on the Hudson Parcel and triggers the 
obligation under Condition 19 of Exhibit A-2 (“Condition 19”), then Buyer shall construct traffic 
safety/operational improvements (installation of new pedestrian crosswalk and pedestrian flashing 
warning signals and a vehicle speed feedback sign) in accordance with the requirements of Condition 19 
(the “Traffic Improvements”) and, following completion of the Traffic Improvements by Buyer (or the 
completion of the Traffic Improvements by the owner of Parcel 4 in connection with the construction of 
a new building on Parcel 4 – i.e., the Traffic Improvements only need to be completed once), City 
acknowledges that Buyer shall have no further obligation or liability with respect to Condition 19; and 

(d) Prior to the issuance of a building permit for any new building(s) (i.e., a building 
in addition to any existing buildings as of the date of the First Amendment) (excluding remodeling and 
retrofitting of existing building) on the ECP Parcel, Buyer shall pay a one-time Sidewalk Reimbursement 
Fee of $125,000 as specified in the “TRAFFIC SIGNAL AND SIDEWALK IMPROVEMENTS REIMBURSEMENT 
AGREEMENT,” (the “Sidewalk Fee”) approved on February 5, 2002 between the City and Veritas, as 
described in and in full satisfaction of Condition 27 of Exhibit A-2, and, following payment of the 
Sidewalk Fee by Buyer (or the payment of the Sidewalk Fee by the owner of Parcel 4 in connection with 
the issuance of a building permit for any new building on Parcel 4 – i.e., the Sidewalk Fee is only owed 
once), City acknowledges that Buyer shall have no further obligation or liability with respect to Condition 
27.   

4. [Intentionally left blank] 

5. Nonliability of Hudson.  Hudson shall not be liable for and shall be released from any of 
the Development Agreement obligations assumed by Buyer pursuant to this Agreement but only to the 
extent said obligations have been assumed by Buyer. 

6. Effective Date of Assignment.  The Assignment shall be effective upon final execution of 
this Agreement by Hudson and Buyer and consented to by City (the “Effective Date”). 

7. Development Agreement Status/Certificate of Satisfaction.  In accordance with 
Section 15 of the Development Agreement, City states that, as of the date of this Agreement: 

(a) The Development Agreement is in full force and effect. 

(b) There are no defaults relating to the ECP Parcel affecting the Development Agreement. 

(c) All obligations to have been performed in conjunction with the development of the ECP 
Parcel have been satisfied to the extent required.  The only remaining obligations under the 
Development Agreement related to the ECP Parcel are those described in Exhibit A-2 of the First 
Amendment to DA, as clarified in Section 3 above. 
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(d) There are no dedications, exactions, fees, assessments, taxes, charges, or other costs 
described in Exhibit A-2 that are currently owing relating to the ECP Parcel or that will ever become 
owing, absent further development on the ECP Parcel. 

(e) The Development Agreement, and any rights and obligations thereunder, have not been 
assigned or assumed except as provided in this Agreement.  

8. Binding Effect.  Pursuant to Section 20 of the Development Agreement, this Agreement, 
and all the terms and conditions hereof, shall be binding upon and inure to the benefit of the parties 
hereto and their respective assigns, heirs or other successors in interest, and may be relied on by 
Hudson, Buyer and any lender of Buyer.  The terms and conditions of this Agreement shall remain in full 
force and unaffected notwithstanding (i) the subsequent termination of, or amendment to, the 
Development Agreement applicable to the remaining portion of the Property (i.e., that portion of the 
Property other than the ECP Parcel), and/or (ii) any change in the General Plan, Zoning Ordinance or 
Design Guidelines which affects the remaining portion of the Property. 

9. Further Assignment.  Buyer (after receiving the Assignment), and its respective 
successors and assigns, shall be entitled to assign its rights and obligations, subject only to City’s 
consent, which consent shall not be unreasonably withheld, and to other applicable provisions affecting 
such Assignment as set forth in Section 19 of the Development Agreement. 

10. Recordation.  After its execution by the City, Hudson and Buyer, this Agreement shall be 
recorded with Santa Clara County Recorder’s Office and a copy shall be provided to City. 

11. Counterparts.  This Agreement may be executed in counterparts, each of which shall be 
deemed an original, but all of which taken together shall constitute but one and the same instrument. 

12. Declaration and Reservation of Reciprocal Access Easement Agreement.  City agrees to 
the termination of the Declaration and Reservation of Reciprocal Access Easement Agreement, dated 
June 6, 2002, and recorded as Document No. 16302140 in the Official Records of Santa Clara County, 
California (the “2002 Declaration”), and agrees to execute a recordable instrument directing the 
termination of the 2002 Declaration, upon the City’s approval (whether pursuant to Section XI-10-
57.03(J) of the City’s Municipal Code or otherwise) of a new (or modified) site plan for Parcel 4 that does 
not include any shared private utilities, shared access or shared landscape and maintenance 
requirements in common with the ECP Parcel, unless the same are governed by an agreement other 
than the 2002 Declaration.  The foregoing shall not be the sole reason that the City may agree to the 
termination of the 2002 Declaration, and the City reserves the right to agree to a termination of the 
2002 Declaration for any other reason, as determined by the City.  Furthermore, the City acknowledges 
and agrees that the termination of the 2002 Declaration will not impact any existing site development 
permits for the Hudson Parcel.   

 

[Signature Page Follows] 
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 IN WITNESS WHEREOF, this Agreement has been executed to be effective on the date specified 
herein. 

City:  CITY OF MILPITAS, 
   a municipal corporation in the State of California 
 

By: ______________________________ 
Name: ______________________________ 
Its: ______________________________ 

 
[Signature Page Continues On Next Page] 
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[Signature Page Continued From Previous Page] 
       
    Parties:   “HUDSON” 
 

HUDSON CAMPUS CENTER, LLC, 
a Delaware limited liability company 
 
By:        Hudson Pacific Properties, L.P., 

a Maryland limited partnership, 
its sole member 

 
By:        Hudson Pacific Properties, Inc., 

a Maryland corporation, 
its general partner 

 
By:                                                        
Name:  Mark Lammas  
Title:  Chief Financial Officer 

 
 
 
     “BUYER” 
 
 

[__________________] 
a [__________________] 
 
By: _____________________________ 
Name: _____________________________ 
Its: _____________________________ 
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STATE OF CALIFORNIA )  
 )  
COUNTY OF _____________________ )  
 

On ____________________, ___, before me, ____________________________, a Notary Public, 
personally appeared _______________________________, who proved to me on the basis of 
satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within instrument, and 
acknowledged to me that he/she/they executed the same in his/her/their authorized capacity(ies), and 
that by his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of which the 
person(s) acted, executed the instrument. 

I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing 
paragraph is true and correct. 

WITNESS my hand and official seal. 

 

Signature _____________________________ (Seal) 

 

  

A notary public or other officer completing this 
certificate verifies only the identity of the individual 
who signed the document to which this certificate is 
attached, and not the truthfulness, accuracy, or 
validity of that document. 
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STATE OF CALIFORNIA )  
 )  
COUNTY OF _____________________ )  
 

On ____________________, _____, before me, ____________________________, a Notary Public, 
personally appeared _______________________________, who proved to me on the basis of 
satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within instrument, and 
acknowledged to me that he/she/they executed the same in his/her/their authorized capacity(ies), and 
that by his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of which the 
person(s) acted, executed the instrument. 

I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing 
paragraph is true and correct. 

WITNESS my hand and official seal. 

 

Signature _____________________________ (Seal) 

  

A notary public or other officer completing this 
certificate verifies only the identity of the individual 
who signed the document to which this certificate is 
attached, and not the truthfulness, accuracy, or 
validity of that document. 
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STATE OF CALIFORNIA )  
 )  
COUNTY OF _____________________ )  
 

On ____________________, _____, before me, ____________________________, a Notary Public, 
personally appeared _______________________________, who proved to me on the basis of 
satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within instrument, and 
acknowledged to me that he/she/they executed the same in his/her/their authorized capacity(ies), and 
that by his/her/their signature(s) on the instrument the person(s), or the entity upon behalf of which the 
person(s) acted, executed the instrument. 

I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing 
paragraph is true and correct. 

WITNESS my hand and official seal. 

 

Signature _____________________________ (Seal) 

A notary public or other officer completing this 
certificate verifies only the identity of the individual 
who signed the document to which this certificate is 
attached, and not the truthfulness, accuracy, or 
validity of that document. 
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EXHIBIT A 
 

Legal Description of Hudson Parcel 

All that certain real property situated in the City of Milpitas, County of Santa Clara, State of California, 
being more particularly described as follows: 

All of Parcel A and Parcels 1, 2, 3 and 4, as said parcels are shown upon that certain Parcel Map filed for 
record in the Office of the Recorder of the County of Santa Clara, State of California on June 6, 2002 in 
Book 749 of Maps at Pages 13, 14, 15 and 16. 

APN: 022-56-005 (Parcel 1), 022-56-006 (Parcel 2), 022-56-007 (Parcel 3), 022-56-008 (Parcel 4), 022-56-
009 (Parcel A) 
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EXHIBIT B 
 

Legal Description of ECP Parcel 

Real property in the City of Milpitas, County of Santa Clara, State of California, described as follows: 

PARCEL ONE: 

ALL OF PARCEL A AND PARCELS 1, 2 AND 3, AS SAID PARCELS ARE SHOWN UPON THAT CERTAIN PARCEL 
MAP FILED FOR RECORD IN THE OFFICE OF THE RECORDER OF THE COUNTY OF SANTA CLARA, STATE OF 
CALIFORNIA ON JUNE 6, 2002 IN BOOK 749 OF MAPS AT PAGE 13, 14, 15 AND 16. 

 

APN: 022-56-006 (Affects PARCEL 2) and 022-56-005 (Affects PARCEL 1) and 022-56-009 (Affects PARCEL 
A) and 022-56-007 (Affects PARCEL 3) 
ARB: 022-31-001 (Affects PARCEL A), 022-31-002 (Affects PARCEL 1), 022-31-003 (Affects PARCEL 2) and 
022-31-004 (Affects PARCEL 3) 
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June 18, 2019 Milpitas City Council Agenda Page 331 
 

Item Attachment Documents: 

 

C10. Direct the Interim City Manager to proceed with a City Digital Billboard Guidance Study through 
a Professional Services Agreement (Staff Contact: Alex Andrade, 408-586-3046) 

Recommendation: Direct the Interim City Manager, or his designee, to proceed with a City Digital 
Billboard Guidance Study through a Professional Services Agreement. 
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CITY OF MILPITAS 
AGENDA REPORT 

(AR) 
 
 
 

Item Title: City Digital Billboard Guidance Study 

Category: Consent Calendar-Community Development 

Meeting Date: 6/18/2019 

Staff Contact: Alex Andrade, 408-586-3046 

Recommendation: Direct the Interim City Manager, or his designee, to proceed with a City Digital Billboard 
Guidance Study through a Professional Services Agreement 

 
 
Background: 
 
Billboards have historically been one of the most popular forms of communicating and advertising to large 
audiences. Digital billboards are changing traditional forms of advertising from static to dynamic and the 
industry continues to grow with technological advances. The City’s purpose for allowing digital billboards is to 
promote economic development, expand communication of community services, and provide a sustainable 
source of revenue for the City of Milpitas.  
 
On October 25, 2018, Councilmembers Nuñez and Phan issued a Memorandum titled, “City Digital Billboard 
Guidance Study” expressing concern about the interest of a new digital billboard located at the northern 
terminus of Barber Court proposed by Outfront Allvision, LLC (Attachment A). In addition, the City Digital 
Billboard Guidance Study Memorandum delineated a formal request to study electronic off-site advertising 
displays on both public and private properties located adjacent to interstate highways and state routes within 
the Milpitas jurisdiction. In order to better understand costs associated with these projects, community benefits 
and impacts, and opportunities within the emerging digital billboard industry, Councilmembers Nuñez and Phan 
expressed interest obtaining the following data and information: 
 

1) An inventory of parcels along eligible freeways and highways within and adjacent to the City of Milpitas; 
2) Development Standards; 
3) Public Benefit Considerations; 
4) Comparative analysis of city enterprise-type billboard operations vs. lease agreements; and 
5) Potential amendments(s) to the Municipal Code regarding Signs (Section XI-10-24.01). 

 
On February 5, 2019, Council directed staff to issue a Request for Proposals (RFP) to solicit bids for a digital 
billboard on City-owned property located at the northern terminus of Barber Court.  The RFP process was 
utilized to ensure the City’s fair and impartial consideration of proposals from various vendors that specialize in 
outdoor advertising.  Council direction included returning to Council for recommendation and consideration of a 
vendor by June 18, 2019, or earlier.  
 
Analysis: 
 
On March 6, 2019, the Purchasing Division released the RFP for Digital Billboard Design, Construction and 
Management in coordination with the Office of Economic Development and Planning Department. The RFP’s 
scope of work focused primarily on revenue generation, rent, lease term, branding and advertising, vendor 
experience, permits and design review, visual and glare analysis, operations and maintenance, and 332



 
 
indemnification and risk management. Three firms submitted proposals in response to the RFP on April 6, 
2019.  The three firms included Clear Channel Outdoor, Inc., Outfront Allvision, LLC, and Foster Interstate 
Media, Inc. The evaluation committee reviewed proposals based on the merits of the cover letter, company 
profile, execution plan, references and revenue sharing plan. 
 
On June 4, 2019, the City Council approved staff’s recommendation of Clear Chanel Outdoor as the most 
qualified vendor and directed staff to commence negotiations, in conjunction with the City Attorney, for the 
necessary agreements related to the digital billboard design, construction and management services. At the 
meeting, some Council members expressed interest in learning more about potential benefits and impacts to 
the Milpitas community, through an analysis similar to what was outlined in the previously proposed City Digital 
Billboard Guidance Study. 
 
Staff recommends that Council direct the Interim City Manager, or his designee, to proceed with a City Digital 
Billboard Guidance Study through a Professional Services Agreement at the June 18, 2019 City Council 
meeting.  Based on the June 4, 2019 City Council approval, staff expects to commence negotiations with Clear 
Channel Outdoor, and thus the proposed City Council direction to proceed with a City Digital Billboard 
Guidance Study will not be impacted.  
 
Policy Alternatives: 
 
Alternative 1: Do not proceed with the proposed City Digital Billboard Guidance Study. 
 
Pros: Resources such as public funds and staff time will not be required for this action. 
 
Cons: The community and City Council will not be informed about an inventory of parcels along eligible 
freeways, development standards, comparative analysis of city enterprise-type billboard operations vs. lease 
agreements, and possible amendments to the existing sign ordinance. 
 
Reason not recommended: Conducting a City Digital Billboard Guidance Study will aide City Council and staff  
in future public benefit considerations of electronic billboards, developing a formal process, and determining 
the appropriate number of allowed digital billboards in Milpitas.   
 
Fiscal Impact: 
 
At this time, staff believes that a Professional Services Agreement will not exceed $100,000.  If it is determined 

that a Professional Services Agreement will exceed $100,000, staff will seek Council approval with the 

associated Scope of Work in the near future. Based on the final contract amount, the cost for the contract may 

be absorbed within budgeted resources or staff may return to Council to seek an appropriation from the 

unassigned General Fund Reserve. 

 
California Environmental Quality Act: 
 
By the definition provided in the California Environmental Quality Act (CEQA) Guidelines Section 15378, this 
action does not qualify as a “project” for the purpose of CEQA as this action has no potential to result in either 
a direct physical change in the environment, or a reasonably foreseeable indirect physical change in the 
environment. 
 
Recommendation: 
 
Direct the Interim City Manager, or his designee, to proceed with a City Digital Billboard Guidance Study 
through a Professional Services Agreement. 
 
Attachments: 
 
Attachment A: Memorandum – “City Digital Billboard Guidance Study,” dated 10/25/2018 333



Purpose:  The purpose of this memo is to request a study of potential electronic off-site advertising 
displays (Electronic Billboards) on both public and private properties adjacent to interstate highways and 
state routes within the jurisdiction of the City of Milpitas, prior to considering billboard proposals. 
 
Background:  We understand the City has received interest from Outfront Allvision LLC, a joint venture 
between Allvision and Outfront Media, in proposing an electronic billboard on a city-owned parcel.  Outfront 
Allvision has applied for a preliminary plan review, which allows City departments, such as Planning, 
Building, Fire and Engineering Land Development, to comment on technical features of the potential 
project.  This is not for a permit application, is for informational purposes only, and does not require 
property owner authorization.  In addition, we understand lease terms and conditions have been explored 
between Outfront Allvision and City staff, and amenable with similar billboard proposals within the bay 
area. 
 
Outfront Allvision currently seeks approval to submit an application on a city-owned parcel which cannot 
occur until the City Council provides authorization, pursuant to  Milpitas Municipal Code Section 24 – 
Signs, XI-10-24.01. 
 
Analysis:  While the Outfront Allvision proposal may have its merits, it is incumbent of the City to establish 
policy guidance for applicants and staff when evaluating the merits of future billboard proposals along 
interstate highways and state routes within Milpitas’ jurisdiction.  At present we simply do not have enough 
information to understand the visual context and community impact of adding electronic billboards along 
the most highly traveled highways within Milpitas.  In an effort to avoid the current “piece meal” approach of 
considering one billboard at a time, it seems we should have a plan to better understand the costs, 
benefits, and opportunities of this emerging billboard sign industry. 
 
Recommendation:  Prior to formal consideration of additional billboards along interstate highways and 
state routes, we recommend the City Council direct the City Manager to conduct a Digital Billboard Study to 
include: 

1) An inventory of parcels along eligible freeways and highways within and adjacent to the City of 
Milpitas; 

2) Development standards; 
3) Public benefit considerations; 
4) Analysis of city enterprise-type billboard operations vs. lease agreements; 
5) Potential amendment(s) to Municipal Code Section 24 – Signs, XI-10-24.01. 

 
 
 
 

cc: Milpitas City Council 

19B
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Item Attachment Documents: 

 

C11. Approve an Agreement with Peninsula Pump & Equipment Inc. for Wet Well Rehabilitation and Annual 

Maintenance for a total Amount Not-to-Exceed $457,800.00 for a Five-Year Period, Subject to the 

Annual Appropriation of Funds. 

Chris Schroeder, 408-586-3161 and Tony Ndah, 408-586-2602 

Recommendation: 

Approve a 5-year Agreement with Peninsula Pump & Equipment Inc. from the date of execution 

through June 30, 2024, for a total maximum compensation of $457,800.00, to provide Wet Well 

Rehabilitation and Annual Maintenance Services, Subject to the Annual Appropriation of Funds. 
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CITY OF MILPITAS 
AGENDA REPORT 

(AR) 
 
 

Item Title: Approve an Agreement with Peninsula Pump & Equipment Inc. for Wet Well 
Rehabilitation and Annual Maintenance for a total Amount Not-to-Exceed $457,800.00 
for a Five-Year Period, Subject to the Annual Appropriation of Funds. 

Category: Consent Calendar-Community Services and Sustainable Infrastructure 

Meeting Date: 6/18/2019 

Staff Contact: Chris Schroeder, 408-586-3161 and Tony Ndah, 408-586-2602 

Recommendation: Approve a 5-year Agreement with Peninsula Pump & Equipment Inc. from the date of 
execution through June 30, 2024, for a total maximum compensation of $457,800.00, to 
provide Wet Well Rehabilitation and Annual Maintenance Services, Subject to the 
Annual Appropriation of Funds. 

 
Background:  
The City operates and maintains 7 wet wells on its stormwater system.  These wet wells are used as holding 
tubs for gravity-flow stormwater systems.  As stormwater enters the wet well, the increased water levels trigger 
the storm pumps to engage and pump the stormwater out of the wet well and into nearby creeks and 
waterways.  Solid material will often accumulate in the bottom of the wet well, which impacts the performance 
of the stormwater system.  
 
Annual maintenance services performed on the City’s wet wells are essential to remove excessive sediment 
build-up in order to prevent pump failures and infrastructure damage, storm overflows and backups, and 
flooding. The services to be performed for each wet well include the complete removal of accumulated 
sediment and cleaning of storm pump station wet well floors and walls of unwanted materials, including debris, 
sand, trash, rubbish, and scum, including the off-haul and disposal of all materials cleaned out at the City’s 
storm pump stations.  
 
 
Analysis:  
On April 10, 2019 the Purchasing Division released an Invitation for Bid (IFB) after collaboration with the Public 
Works Department to develop a scope of work to perform wet well cleaning maintenance services at seven of 
the City’s storm water pump stations. 
 
The IFB was publicly noticed in accordance with the City’s Municipal code, advertised on the City’s website, 
email notifications were sent to companies registered with the City via ProcureNow.com, the City’s 
eProcurement system. Upon release, 312 firms received the solicitation notification and four (4) firms 
downloaded the RFP documents. The Purchasing Division received one (1) proposal by the May 10, 2019 
deadline in response to the IFB. Bid from Peninsula Pump & Equipment, Inc. was within the City’s estimate for 
these services. 
 
The proposed agreement is for wet well rehabilitation and annual maintenance services for the City’s wet wells 
at the following pump stations:  
 

1. Bellew Storm Pump Station - 481 Murphy Ranch Drive 
2. McCarthy Ranch Storm Pump Station - 1001 North McCarthy Boulevard 
3. Murphy Ranch Storm Pump Station - 801 Murphy Ranch Drive 
4. Oak Creek Storm Pump Station - 1521 McCarthy Boulevard 336



 
 

5. Jurgens Storm Pump Station - 345 Jurgens Drive 
6. Manor Storm Pump Station - 345 Marylinn Drive  
7. Wrigley Ford Storm Pump Station - 75 Marylinn Drive 

 
The proposed agreement will be for a five (5) year period, with the first year of the contract consisting of the 
rehabilitation of the wet wells, and the remaining four (4) years will be renewable options in one-year 
increments for annual wet well maintenance services, based on satisfactory performance. 
 
Pending approval of the agreement with Peninsula Pump & Equipment Inc., the complete rehabilitation of the 

wet wells, as outlined in the scope of work is expected to be completed this year, and annual maintenance on 

the wet wells would be performed annually for the next four years. Staff recommends the City Council award 

the bid for Wet Well Rehabilitation and Annual Maintenance Services, for a five-year period to Peninsula Pump 

& Equipment Inc. 

Policy Alternatives:  
 
Alternative 1: Direct City staff to provide the required services with in-house resources. 
 
Pros: Increased work options for City staff 
Cons: City staff has limited resource in providing these services; hence, debris may build up from the rainy 
season, resulting in rising water levels in the wet wells. In addition, the City’s wet wells may experience costly 
emergency cleaning and a decrease in reliability supporting critical City facilities.   
 
Reason not recommended: The City does not have the manpower or equipment to perform wet well cleaning 
services. The City would need to purchase equipment and hire additional staff, which would likely delay this 
work.  By utilizing a vendor, all of the wet wells will be well-maintained in order to prevent pump failure and 
infrastructure damage, storm overflows and backups, and flooding.  
 
Fiscal Impact:  
The Year 1 wet well rehabilitation cost of $208,040 will be funded from Capital Improvement Project No. 3715 
– Storm Drain System Rehab 17 – 19, and the remaining years on this agreement will be funded from the 
operations budget of the Public Works Department, subject to the annual appropriation of funds by Council 
during the annual budget process. 
 
California Environmental Quality Act:  
By the definition provided in the California Environmental Quality Act (CEQA) Guidelines Section 15378, this 
action does not qualify as a “project” for the purpose of CEQA as this action has no potential to result in either 
a direct physical change in the environment, or a reasonably foreseeable indirect physical change in the 
environment. 
 
 
Recommendation:  

Approve a 5-year Agreement with Peninsula Pump & Equipment Inc. from the date of execution through June 
30, 2024, for a total maximum compensation of $457,800.00, to provide Wet Well Rehabilitation and Annual 
Maintenance Services, Subject to the Annual Appropriation of Funds. 
 
Attachments:  
 

1. Agreement with Peninsula Pump & Equipment Inc. for Wet Well Rehabilitation and Annual Maintenance 
 
 
 

337



38077.00180\29168373.7 1  

 

CITY OF MILPITAS 

MAINTENANCE SERVICES AGREEMENT 

1. PARTIES AND DATE. 

This Agreement is made and entered into this ________ day of __________________, 

2019 by and between the City of Milpitas, a municipal corporation organized under the laws of 

the State of California with its principal place of business at 455 E. Calaveras Boulevard, Milpitas, 

California 95035 (“City”) and Peninsula Pump & Equipment Inc., a corporation, with its 

principal place of business at 713 S Claremont St, San Mateo, CA 94402 (“Contractor”).  City 

and Contractor are sometimes individually referred to as “Party” and collectively as “Parties” in 

this Agreement. 

2. RECITALS. 

2.1 Contractor. 

Contractor desires to perform and assume responsibility for the provision of certain 

maintenance services required by the City on the terms and conditions set forth in this Agreement. 

Contractor represents that it is experienced in providing Wet Well Cleaning Maintenance 

services to public clients, that it and its employees or subcontractors have all necessary licenses 

and permits to perform the Services in the State of California, and that is familiar with the plans 

of City.  Contractor shall not subcontract any portion of the work required by this Agreement, 

except as expressly stated herein, without prior written approval of City.  Subcontracts, if any, 

shall contain a provision making them subject to all provisions stipulated in this Agreement. 

2.2 Project. 

City desires to engage Contractor to render such services for the Wet Well Cleaning 

Maintenance project (“Project”) as set forth in this Agreement.   

3. TERMS. 

3.1 Scope of Services and Term. 

3.1.1 General Scope of Services. Contractor promises and agrees to furnish to the 

City all labor, materials, tools, equipment, services, and incidental and customary work necessary 

to fully and adequately supply the professional Wet Well Cleaning Maintenance services 

necessary for the Project (“Services”).  The Services are more particularly described in Exhibit 

“A” attached hereto and incorporated herein by reference.  All Services shall be subject to, and 

performed in accordance with, this Agreement, the exhibits attached hereto and incorporated 

herein by reference, and all applicable local, state and federal laws, rules and regulations. 
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 3.1.2 Term. 

The term of this Agreement shall be from July 1, 2019 to June 30, 2024, unless earlier 

terminated as provided herein. The City reserves the right to review the Contractor’s performance 

at the end of each year and cancel all or part of the Agreement.   

3.2 Responsibilities of Contractor. 

3.2.1 Control and Payment of Subordinates; Independent Contractor. The 

Services shall be performed by Contractor or under its supervision.  Contractor will determine the 

means, methods and details of performing the Services subject to the requirements of this 

Agreement. City retains Contractor on an independent contractor basis and not as an employee. 

Contractor retains the right to perform similar or different services for others during the term of 

this Agreement. Any additional personnel performing the Services under this Agreement on behalf 

of Contractor shall also not be employees of City and shall at all times be under Contractor’s 

exclusive direction and control. Contractor shall pay all wages, salaries, and other amounts due 

such personnel in connection with their performance of Services under this Agreement and as 

required by law.  Contractor shall be responsible for all reports and obligations respecting such 

additional personnel, including, but not limited to: social security taxes, income tax withholding, 

unemployment insurance, disability insurance, and workers’ compensation insurance. 

3.2.2 Schedule of Services. Contractor shall perform the Services expeditiously, 

within the term of this Agreement, and in accordance with the Schedule of Services set forth in 

Exhibit “B” attached hereto and incorporated herein by reference.  Contractor represents that it has 

the professional and technical personnel required to perform the Services in conformance with 

such conditions.  In order to facilitate Contractor’s conformance with the Schedule, City shall 

respond to Contractor’s submittals in a timely manner.  Upon request of City, Contractor shall 

provide a more detailed schedule of anticipated performance to meet the Schedule of Services. 

3.2.3 Conformance to Applicable Requirements.  All work prepared by 

Contractor shall be subject to the approval of City. 

3.2.4 City’s Representative.  The City hereby designates the Director of Public 

Works, or his or her designee, to act as its representative for the performance of this Agreement 

(“City’s Representative”).  City’s Representative shall have the power to act on behalf of the City 

for all purposes under this Agreement.  Contractor shall not accept direction or orders from any 

person other than the City’s Representative or his or her designee. 

3.2.5 Contractor’s Representative.  Contractor hereby designates Mark Victory, 

or designee, to act as its representative for the performance of this Agreement (“Contractor’s 

Representative”). Contractor’s Representative shall have full authority to represent and act on 

behalf of the Contractor for all purposes under this Agreement.  The Contractor’s Representative 

shall supervise and direct the Services, using his best skill and attention, and shall be responsible 

for all means, methods, techniques, sequences and procedures and for the satisfactory coordination 

of all portions of the Services under this Agreement. 
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3.2.6 Coordination of Services. Contractor agrees to work closely with City staff 

in the performance of Services and shall be available to City’s staff, consultants and other staff at 

all reasonable times. 

3.2.7 Standard of Care; Performance of Employees.  Contractor shall perform all 

Services under this Agreement in a skillful and competent manner, consistent with the standards 

generally recognized as being employed by professionals in the same discipline in the State of 

California.  Contractor represents and maintains that it is skilled in the professional calling 

necessary to perform the Services.  Contractor warrants that all employees and subcontractors shall 

have sufficient skill and experience to perform the Services assigned to them.  Finally, Contractor 

represents that it, its employees and subcontractors have all licenses, permits, qualifications and 

approvals of whatever nature that are legally required to perform the Services, including a City 

Business License, and that such licenses and approvals shall be maintained throughout the term of 

this Agreement.  As provided for in the indemnification provisions of this Agreement, Contractor 

shall perform, at its own cost and expense and without reimbursement from the City, any services 

necessary to correct errors or omissions which are caused by the Contractor’s failure to comply 

with the standard of care provided for herein.  Any employee of the Contractor or its sub-

contractors who is determined by the City to be uncooperative, incompetent, a threat to the 

adequate or timely completion of the Project, a threat to the safety of persons or property, or any 

employee who fails or refuses to perform the Services in a manner acceptable to the City, shall be 

promptly removed from the Project by the Contractor and shall not be re-employed to perform any 

of the Services or to work on the Project. 

3.2.8 Period of Performance and Liquidated Damages. Contractor shall perform 

and complete all Services under this Agreement within the term set forth in Section 3.1.2 above 

(“Performance Time”). Contractor shall perform the Services in strict accordance with any 

completion schedule or Project milestones described in Exhibits “A” or “B” attached hereto, or 

which may be provided separately in writing to the Contractor.  Contractor agrees that if the 

Services are not completed within the aforementioned Performance Time and/or pursuant to any 

such completion schedule or Project milestones developed pursuant to provisions of this 

Agreement, it is understood, acknowledged and agreed that the City will suffer damage.  Pursuant 

to Government Code Section 53069.85, Contractor shall pay to the City as fixed and liquidated 

damages, and not as a penalty, the sum of One Hundred Dollars and Zero Cents $100.00) per day 

for each and every calendar day of delay beyond the Performance Time or beyond any completion 

schedule or Project milestones established pursuant to this Agreement. 

3.2.9 Disputes.  Should any dispute arise respecting the true value of any work 

done, of any work omitted, or of any extra work which Contractor may be required to do, or 

respecting the size of any payment to Contractor during the performance of this Agreement, 

Contractor shall continue to perform the Work while said dispute is decided by the City.  If 

Contractor disputes the City’s decision, Contractor shall have such remedies as may be provided 

by law. 

3.2.10 Laws and Regulations; Employee/Labor Certifications.  Contractor shall 

keep itself fully informed of and in compliance with all local, state and federal laws, rules and 

regulations in any manner affecting the performance of the Project or the Services, including all 

Cal/OSHA requirements, and shall give all notices required by law.  Contractor shall be liable for 
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all violations of such laws and regulations in connection with Services.  If the Contractor performs 

any work knowing it to be contrary to such laws, rules and regulations and without giving written 

notice to the City, Contractor shall be solely responsible for all costs arising therefrom.  City is a 

public entity of the State of California subject to certain provisions of the Health & Safety Code, 

Government Code, Public Contract Code, and Labor Code of the State.  It is stipulated and agreed 

that all provisions of the law applicable to the public contracts of a municipality are a part of this 

Agreement to the same extent as though set forth herein and will be complied with.  These include 

but are not limited to the payment of prevailing wages, the stipulation that eight (8) hours' labor 

shall constitute a legal day's work and that no worker shall be permitted to work in excess of eight 

(8) hours during any one calendar day except as permitted by law.  Contractor shall defend, 

indemnify and hold City, its officials, officers, employees and agents free and harmless, pursuant 

to the indemnification provisions of this Agreement, from any claim or liability arising out of any 

failure or alleged failure to comply with such laws, rules or regulations.  

   3.2.10.1 Employment Eligibility; Contractor.  By executing this 

Agreement, Contractor verifies that it fully complies with all requirements and restrictions of state 

and federal law respecting the employment of undocumented aliens, including, but not limited to, 

the Immigration Reform and Control Act of 1986, as may be amended from time to time.  Such 

requirements and restrictions include, but are not limited to, examination and retention of 

documentation confirming the identity and immigration status of each employee of the Contractor.  

Contractor also verifies that it has not committed a violation of any such law within the five (5) 

years immediately preceding the date of execution of this Agreement, and shall not violate any 

such law at any time during the term of the Agreement.  Contractor shall avoid any violation of 

any such law during the term of this Agreement by participating in an electronic verification of 

work authorization program operated by the United States Department of Homeland Security, by 

participating in an equivalent federal work authorization program operated by the United States 

Department of Homeland Security to verify information of newly hired employees, or by some 

other legally acceptable method.  Contractor shall maintain records of each such verification, and 

shall make them available to the City or its representatives for inspection and copy at any time 

during normal business hours.  The City shall not be responsible for any costs or expenses related 

to Contractor’s compliance with the requirements provided for in Section 3.2.10 or any of its sub-

sections. 

 

   3.2.10.2 Employment Eligibility; Subcontractors, Sub-

subcontractors and Consultants.  To the same extent and under the same conditions as Contractor, 

Contractor shall require all of its subcontractors, sub-subcontractors and consultants performing 

any work relating to the Project or this Agreement to make the same verifications and comply with 

all requirements and restrictions provided for in Section 3.2.10.1.     

 

   3.2.10.3 Employment Eligibility; Failure to Comply. Each person 

executing this Agreement on behalf of Contractor verifies that they are a duly authorized officer 

of Contractor, and understands that any of the following shall be grounds for the City to terminate 

the Agreement for cause: (1) failure of Contractor or its subcontractors, sub-subcontractors or 

consultants to meet any of the requirements provided for in Sections 3.2.10.1 or 3.2.10.2; (2) any 

misrepresentation or material omission concerning compliance with such requirements (including 

in those verifications provided to the Contractor under Section 3.2.10.2); or (3) failure to 
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immediately remove from the Project any person found not to be in compliance with such 

requirements. 

3.2.10.4 Labor Certification. By its signature hereunder, Contractor 

certifies that it is aware of the provisions of Section 3700 of the California Labor Code which 

require every employer to be insured against liability for Workers’ Compensation or to undertake 

self-insurance in accordance with the provisions of that Code, and agrees to comply with such 

provisions before commencing the performance of the Services.  

3.2.10.5 Equal Opportunity Employment. Contractor represents that 

it is an equal opportunity employer and it shall not discriminate against any subcontractor, 

employee or applicant for employment because of race, religion, color, national origin, handicap, 

ancestry, sex or age. Such non-discrimination shall include, but not be limited to, all activities 

related to initial employment, upgrading, demotion, transfer, recruitment or recruitment 

advertising, layoff or termination.  

 3.2.10.6 Air Quality. Contractor must fully comply with 

all applicable laws, rules and regulations in furnishing or using equipment and/or providing 

services, including, but not limited to, emissions limits and permitting requirements imposed by 

the California Air Resources Board (CARB).  Contractor shall specifically be aware of the CARB 

limits and requirements’ application to "portable equipment", which definition is considered by 

CARB to include any item of equipment with a fuel-powered engine.  Contractor shall indemnify 

City against any fines or penalties imposed by CARB or any other governmental or regulatory 

agency for violations of applicable laws, rules and/or regulations by Contractor, its subcontractors, 

or others for whom Contractor is responsible under its indemnity obligations provided for in this 

Agreement. 

 

 3.2.10.7 Water Quality. 

 

  (A) Management and Compliance. To the extent applicable, 

Contractor’s Services must account for, and fully comply with, all local, state and federal laws, 

rules and regulations that may impact water quality compliance, including, without limitation, all 

applicable provisions of the Federal Water Pollution Control Act (33 U.S.C. §§ 1300); the 

California Porter-Cologne Water Quality Control Act (Cal Water Code §§ 13000-14950); laws, 

rules and regulations of the Environmental Protection Agency and the State Water Resources 

Control Board; the City’s ordinances regulating discharges of storm water; and any and all 

regulations, policies, or permits issued pursuant to any such authority regulating the discharge of 

pollutants, as that term is used in the Porter-Cologne Water Quality Control Act, to any ground or 

surface water in the state. 

 

  (B) Liability for Non-Compliance. Failure to comply with the 

laws, regulations and policies described in this Section is a violation of law that may subject 

Contractor or City to penalties, fines, or additional regulatory requirements.  Contractor shall 

defend, indemnify and hold the City, its officials, officers, employees, volunteers and agents free 

and harmless, pursuant to the indemnification provisions of this Agreement, from and against any 

and all fines, penalties, claims or other regulatory requirements imposed as a result of Contractor’s 

non-compliance with the laws, regulations and policies described in this Section, unless such non-
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compliance is the result of the sole established negligence, willful misconduct or active negligence 

of the City, its officials, officers, agents, employees or authorized volunteers. 

 

 (C) Training. In addition to any other standard of care 

requirements set forth in this Agreement, Contractor warrants that all employees and 

subcontractors shall have sufficient skill and experience to perform the Services assigned to them 

without impacting water quality in violation of the laws, regulations and policies described in this 

Section. Contractor further warrants that it, its employees and subcontractors will receive adequate 

training, as determined by City, regarding the requirements of the laws, regulations and policies 

described in this Section as they may relate to the Services provided under this Agreement. Upon 

request, City will provide Contractor with a list of training programs that meet the requirements 

of this paragraph. 

3.2.11 Insurance. Contractor shall not commence work for the City until it has 

provided evidence satisfactory to the City it has secured all insurance required under Exhibit “D” 

(Insurance Requirements), attached hereto and incorporated herein by this reference. In addition, 

Contractor shall not allow any subcontractor to commence work on any subcontract until it has 

secured all insurance required therein. 

3.2.12 Safety. Contractor shall execute and maintain its work so as to avoid injury 

or damage to any person or property.  In carrying out its Services, the Contractor shall at all times 

be in compliance with all applicable local, state and federal laws, rules and regulations, and shall 

exercise all necessary precautions for the safety of employees appropriate to the nature of the work 

and the conditions under which the work is to be performed.  Safety precautions as applicable shall 

include, but shall not be limited to:  (A) adequate life protection and lifesaving equipment and 

procedures; (B) instructions in accident prevention for all employees and subcontractors, such as 

safe walkways, scaffolds, fall protection ladders, bridges, gang planks, confined space procedures, 

trenching and shoring, equipment and other safety devices, equipment and wearing apparel as are 

necessary or lawfully required to prevent accidents or injuries; and (C) adequate facilities for the 

proper inspection and maintenance of all safety measures. 

3.2.13 Bonds. [RESERVED] 

3.3 Fees and Payments. 

3.3.1 Compensation. Contractor shall receive compensation, including 

authorized reimbursements, for all Services rendered under this Agreement at the rates set forth in 

Exhibit “C” attached hereto and incorporated herein by reference. The total compensation shall 

not exceed Four Hundred Fifty-Seven Thousand Eight Hundred Dollars and Zero Cents 

($457,800.00) without written approval of City’s Director of Public Works. Extra Work may be 

authorized, as described below, and if authorized, will be compensated at the rates and manner set 

forth in this Agreement.  

3.3.2 Payment of Compensation. Contractor shall submit to City a monthly 

itemized statement which indicates work completed and hours of Services rendered by Contractor.  

The statement shall describe the amount of Services and supplies provided since the initial 

commencement date, or since the start of the subsequent billing periods, as appropriate, through 
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the date of the statement. City shall, within forty-five (45) days of receiving such statement, review 

the statement and pay all approved charges thereon. 

3.3.3 Reimbursement for Expenses.  Contractor shall not be reimbursed for any 

expenses unless authorized in writing by City. 

3.3.4 Extra Work. At any time during the term of this Agreement, City may 

request that Contractor perform Extra Work.  As used herein, “Extra Work” means any work which 

is determined by City to be necessary for the proper completion of the Project, but which the parties 

did not reasonably anticipate would be necessary at the execution of this Agreement.  Contractor 

shall not perform, nor be compensated for, Extra Work without written authorization from City’s 

Representative. 

3.3.5 California Labor Code Requirements  

 a. Contractor is aware of the requirements of California Labor Code 

Sections 1720 et seq. and 1770 et seq., which require the payment of prevailing wage rates and the 

performance of other requirements on certain “public works” and “maintenance” projects 

(“Prevailing Wage Laws”).  If the Services are being performed as part of an applicable “public 

works” or “maintenance” project, as defined by the Prevailing Wage Laws, and if the total 

compensation is $1,000 or more, Contractor agrees to fully comply with such Prevailing Wage 

Laws.  Contractor shall defend, indemnify and hold the City, its officials, officers, employees and 

agents free and harmless from any claims, liabilities, costs, penalties or interest arising out of any 

failure or alleged failure to comply with the Prevailing Wage Laws.  It shall be mandatory upon 

the Contractor and all subcontractors to comply with all California Labor Code provisions, which 

include but are not limited to prevailing wages (Labor Code Sections 1771, 1774 and 1775), 

employment of apprentices (Labor Code Section 1777.5), certified payroll records (Labor Code 

Sections 1771.4 and 1776), hours of labor (Labor Code Sections 1813 and 1815) and debarment 

of contractors and subcontractors (Labor Code Section 1777.1).  The requirement to submit 

certified payroll records directly to the Labor Commissioner under Labor Code section 1771.4 

shall not apply to work performed on a public works project that is exempt pursuant to the small 

project exemption specified in Labor Code Section 1771.4. 

 b. If the Services are being performed as part of an applicable “public 

works” or “maintenance” project, then pursuant to Labor Code Sections 1725.5 and 1771.1, the 

Contractor and all subcontractors performing such Services must be registered with the 

Department of Industrial Relations.  Contractor shall maintain registration for the duration of the 

Project and require the same of any subcontractors, as applicable.  Notwithstanding the foregoing, 

the contractor registration requirements mandated by Labor Code Sections 1725.5 and 1771.1 shall 

not apply to work performed on a public works project that is exempt pursuant to the small project 

exemption specified in Labor Code Sections 1725.5 and 1771.1. 

 c. This Agreement may also be subject to compliance monitoring and 

enforcement by the Department of Industrial Relations.  It shall be Contractor’s sole responsibility 

to comply with all applicable registration and labor compliance requirements.  Any stop orders 

issued by the Department of Industrial Relations against Contractor or any subcontractor that affect 

Contractor’s performance of Services, including any delay, shall be Contractor’s sole 
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responsibility.  Any delay arising out of or resulting from such stop orders shall be considered 

Contractor caused delay and shall not be compensable by the City.  Contractor shall defend, 

indemnify and hold the City, its officials, officers, employees and agents free and harmless from 

any claim or liability arising out of stop orders issued by the Department of Industrial Relations 

against Contractor or any subcontractor. 

3.4 Termination of Agreement. 

3.4.1 Grounds for Termination. City may, by written notice to Contractor, 

terminate the whole or any part of this Agreement at any time and without cause by giving written 

notice to Contractor of such termination, and specifying the effective date thereof, at least seven 

(7) days before the effective date of such termination.  Upon termination, Contractor shall be 

compensated only for those services which have been adequately rendered to City, and Contractor 

shall be entitled to no further compensation.  Contractor may not terminate this Agreement except 

for cause. 

3.4.2 Effect of Termination.  If this Agreement is terminated as provided herein, 

City may require Contractor to provide all finished or unfinished Documents and Data and other 

information of any kind prepared by Contractor in connection with the performance of Services 

under this Agreement.  Contractor shall be required to provide such document and other 

information within fifteen (15) days of the request. 

3.4.3 Additional Services. In the event this Agreement is terminated in whole or 

in part as provided herein, City may procure, upon such terms and in such manner as it may 

determine appropriate, services similar to those terminated.  

3.4.4 Agreement Subject to Appropriation of Funds. The Contractor understands 

and accepts that at all times; the Agreement is subject to appropriation of funds by the Milpitas 

City Council. The Agreement may terminate without penalty, liability or expense of any kind to 

the City at the end of any fiscal year if funds are not appropriated for the next succeeding fiscal 

year. If funds are appropriated for a portion of the fiscal year, the Agreement will terminate, 

without penalty, liability or expense of any kind at the end of the term for which funds are 

appropriated. The City has no obligation to make appropriations for the Agreement in lieu of 

appropriations for new or other agreements. City budget decisions are subject to the discretion of 

the Mayor and City Council. Contractor’s assumption of risk of possible non-appropriation is a 

part of the consideration for the Agreement. This section controls against any and all other 

provisions of the Agreement 

3.5 General Provisions.  

3.5.1 Delivery of Notices. All notices permitted or required under this Agreement 

shall be given to the respective parties at the following address, or at such other address as the 

respective parties may provide in writing for this purpose: 

Contractor: 

Peninsula Pump & Equipment Inc.  

713 S Claremont Street 
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San Mateo, CA 94402 

Attn: Mark Victory  

City: 
City of Milpitas 

1265 N Milpitas Boulevard 

Milpitas, California 95035  

Attn:  Director of Public Works 

Such notice shall be deemed made when personally delivered or when mailed, 

forty-eight (48) hours after deposit in the U.S.  Mail, first class postage prepaid and addressed to 

the party at its applicable address.  Actual notice shall be deemed adequate notice on the date actual 

notice occurred, regardless of the method of service. 

3.5.2 Indemnification.   

  3.5.2.1 Scope of Indemnity. To the fullest extent permitted by law, 

Contractor shall defend, indemnify and hold the City, its officials, officers, employees, volunteers 

and agents free and harmless from any and all claims, demands, causes of action, costs, expenses, 

liability, loss, damage or injury of any kind, in law or equity, to property or persons, including 

wrongful death, in any manner arising out of, pertaining to, or incident to any alleged acts, errors 

or omissions of Contractor, its officials, officers, employees, subcontractors, consultants or agents 

in connection with the performance of the Contractor’s Services, the Project or this Agreement, 

including without limitation the payment of all consequential damages, expert witness fees and 

attorneys’ fees and other related costs and expenses.  Notwithstanding the foregoing, to the extent 

Contractor's Services are subject to Civil Code Section 2782.8, the above indemnity shall be 

limited, to the extent required by Civil Code Section 2782.8, to claims that arise out of, pertain to, 

or relate to the negligence, recklessness, or willful misconduct of the Contractor.  

 3.5.2.2 Additional Indemnity Obligations. Contractor shall defend, with 

Counsel of City's choosing and at Contractor’s own cost, expense and risk, any and all claims, 

suits, actions or other proceedings of every kind covered by Section 3.5.2.1 that may be brought 

or instituted against City or its officials, officers, employees, volunteers and agents.  Contractor 

shall pay and satisfy any judgment, award or decree that may be rendered against City or its 

officials, officers, employees, volunteers and agents as part of any such claim, suit, action or other 

proceeding.  Contractor shall also reimburse City for the cost of any settlement paid by City or its 

officials, officers, employees, agents or volunteers as part of any such claim, suit, action or other 

proceeding.  Such reimbursement shall include payment for City’s attorneys’ fees and costs, 

including expert witness fees.  Contractor shall reimburse City and its officials, officers, 

employees, agents, and/or volunteers, for any and all legal expenses and costs incurred by each of 

them in connection therewith or in enforcing the indemnity herein provided.  Contractor’s 

obligation to indemnify shall survive expiration or termination of this Agreement, and shall not be 

restricted to insurance proceeds, if any, received by the City, its officials officers, employees, 

agents, or volunteers. 
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3.5.3 Governing Law; Government Code Claim Compliance. This Agreement 

shall be governed by the laws of the State of California.  Venue shall be in Santa Clara County, 

California.  In addition to any and all Agreement requirements pertaining to notices of and requests 

for compensation or payment for extra work, disputed work, claims and/or changed conditions, 

Contractor must comply with the claim procedures set forth in Government Code sections 900 et 

seq. prior to filing any lawsuit against the City.  Such Government Code claims and any subsequent 

lawsuit based upon the Government Code claims shall be limited to those matters that remain 

unresolved after all procedures pertaining to extra work, disputed work, claims, and/or changed 

conditions have been followed by Contractor.  If no such Government Code claim is submitted, or 

if any prerequisite contractual requirements are not otherwise satisfied as specified herein, 

Contractor shall be barred from bringing and maintaining a valid lawsuit against the City. 

3.5.4 Time of Essence.  Time is of the essence for each and every provision of 

this Agreement. 

3.5.5 City’s Right to Employ Other Contractors. City reserves right to employ 

other contractors in connection with this Project. 

3.5.6 Successors and Assigns.  This Agreement shall be binding on the successors 

and assigns of the parties. 

3.5.7 Assignment or Transfer. Contractor shall not assign, hypothecate or 

transfer, either directly or by operation of law, this Agreement or any interest herein without the 

prior written consent of the City.  Any attempt to do so shall be null and void, and any assignees, 

hypothecates or transferees shall acquire no right or interest by reason of such attempted 

assignment, hypothecation or transfer.  

3.5.8 Construction; References; Captions. Since the Parties or their agents have 

participated fully in the preparation of this Agreement, the language of this Agreement shall be 

construed simply, according to its fair meaning, and not strictly for or against any Party.  Any term 

referencing time, days or period for performance shall be deemed calendar days and not work days.  

All references to Contractor include all personnel, employees, agents, and subcontractors of 

Contractor, except as otherwise specified in this Agreement.  All references to City include its 

officials, officers, employees, agents, and volunteers except as otherwise specified in this 

Agreement.  The captions of the various articles and paragraphs are for convenience and ease of 

reference only, and do not define, limit, augment, or describe the scope, content or intent of this 

Agreement. 

3.5.9 Amendment; Modification.  No supplement, modification or amendment of 

this Agreement shall be binding unless executed in writing and signed by both Parties. 

3.5.10 Waiver.  No waiver of any default shall constitute a waiver of any other 

default or breach, whether of the same or other covenant or condition.  No waiver, benefit, 

privilege, or service voluntarily given or performed by a Party shall give the other Party any 

contractual rights by custom, estoppel or otherwise. 
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3.5.11 No Third Party Beneficiaries.  Except to the extent expressly provided for 

in Section 3.5.7, there are no intended third party beneficiaries of any right or obligation assumed 

by the Parties. 

3.5.12 Invalidity; Severability.  If any portion of this Agreement is declared 

invalid, illegal, or otherwise unenforceable by a court of competent jurisdiction, the remaining 

provisions shall continue in full force and effect. 

3.5.13 Prohibited Interests.  Contractor maintains and warrants that it has not 

employed nor retained any company or person, other than a bona fide employee working solely 

for Contractor, to solicit or secure this Agreement.  Further, Contractor warrants that it has not 

paid nor has it agreed to pay any company or person, other than a bona fide employee working 

solely for Contractor, any fee, commission, percentage, brokerage fee, gift or other consideration 

contingent upon or resulting from the award or making of this Agreement.  Contractor further 

agrees to file, or shall cause its employees or subcontractors to file, a Statement of Economic 

Interest with the City’s Filing Officer as required under state law in the performance of the 

Services.  For breach or violation of this warranty, City shall have the right to rescind this 

Agreement without liability.  For the term of this Agreement, no member, officer or employee of 

City, during the term of his or her service with City, shall have any direct interest in this 

Agreement, or obtain any present or anticipated material benefit arising therefrom.  

3.5.14 Cooperation; Further Acts.  The Parties shall fully cooperate with one 

another, and shall take any additional acts or sign any additional documents as may be necessary, 

appropriate or convenient to attain the purposes of this Agreement. 

3.5.15 Attorneys’ Fees and Costs.  If any action in law or equity, including an 

action for declaratory relief, is brought to enforce or interpret the provisions of this Agreement, 

the prevailing Party shall be entitled to recover from the losing party attorney’s fees and costs in 

an amount determined to be reasonable by a court of competent jurisdiction. 

3.5.16 Authority to Enter Agreement.  Contractor has all requisite power and 

authority to conduct its business and to execute, deliver, and perform the Agreement.  Each Party 

warrants that the individuals who have signed this Agreement have the legal power, right, and 

authority to make this Agreement and bind each respective Party. 

3.5.17 Counterparts.  This Agreement may be signed in counterparts, each of 

which shall constitute an original. 

3.5.18 Entire Agreement.  This Agreement contains the entire Agreement of the 

parties with respect to the subject matter hereof, and supersedes all prior negotiations, 

understandings or agreements.  This Agreement may only be modified by a writing signed by both 

parties.  

 

3.5.19 Wage Theft Prevention. 

3.5.19.1 Contractor, and any subcontractor it employs to complete 

work under this Agreement, shall comply with all applicable federal, state and local wage and hour 
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laws. Applicable laws may include, but are not limited to, the Federal Fair Labor Standards Act, 

the California Labor Code and the Milpitas Minimum Wage Ordinance. 

3.5.19.2 BY SIGNING THIS AGREEMENT, CONTRACTOR 

AFFIRMS THAT IT HAS DISCLOSED ANY FINAL JUDGMENTS, DECISIONS OR 

ORDERS FROM A COURT OR INVESTIGATORY GOVERNMENT AGENCY, FINDING IN 

THE FIVE (5) YEARS PRIOR TO EXECUTING THIS AGREEMENT THAT CONTRACTOR 

OR ITS SUBCONTRACTORS HAS VIOLATED ANY APPLICABLE WAGE AND HOUR 

LAWS.  CONTRACTOR FURTHER AFFIRMS THAT IT OR ITS SUBCONTRACTOR(S) 

HAS EITHER FULLY SATISFIED  EACH JUDGMENT, DECISION OR ORDER, OR, IF ANY 

JUDGMENT, DECISION OR ORDER HAS NOT BEEN FULLY SATISFIED, CONTRACTOR 

AFFIRMS THAT IT OR ITS SUBCONTRACTOR(S) IS CURRENTLY SATISFYING SAID 

JUDGMENT, DECISION OR ORDER THROUGH A PAYMENT OR ALTERNATIVE PLAN 

APPROVED BY THE APPLICABLE COURT/GOVERNMENT AGENCY AND THAT 

CONTRACTOR OR ITS SUBCONTRACTOR(S) ARE IN COMPLIANCE WITH SAID PLAN 

AS OF THE DATE OF EXECUTING THIS AGREEMENT. 

3.5.19.3 If at any time during the term of this Agreement, a court or 

investigatory government agency issues a final judgment, decision or order finding that Contractor 

or a subcontractor it employs to perform work under this Agreement has violated any applicable 

wage and hour law, or Contractor learns of such a judgment, decision, or order that was not 

previously disclosed in its bid/proposal, Contractor shall inform the City no more than fifteen (15) 

calendar days after the judgment, decision or order becomes final or from the date of learning of 

the final judgment, decision or order.  Contractor or its subcontractor(s) shall, within thirty (30) 

calendar days after notifying the City, either (i) fully satisfy any such judgment, decision, or order 

and provide the City with documentary evidence of satisfying said judgment, decision or order; or 

(ii) provide the City documentary evidence of a payment or other alternative plan approved by the 

court/government agency to satisfy the judgment, decision or order.  If the Contractor or its 

subcontractor is subject to a payment or other alternative plan, the Contractor or its subcontractor 

shall continue to submit documentary evidence every thirty (30) calendar days during the term of 

the Agreement demonstrating continued compliance with the plan until the judgment, decision or 

order has been fully satisfied. 

3.5.19.4 For purposes of this Section, a "final judgment, decision, or 

order" refers to one for which all appeals have been exhausted or the time period to appeal has 

expired. Relevant investigatory government agencies include: the United States  Department of 

Labor, the California Division of Labor Standards Enforcement, the City, or any other 

governmental entity or division tasked with the investigation and enforcement of wage and hour 

laws. 

3.5.19.5 Failure to comply with any part of this Section constitutes a 

material breach of this Agreement. Such breach may serve as a basis for immediate termination of 

this Agreement and/or any other remedies available under this Agreement and/or law. 

3.5.19.6 Notice provided to the City shall be addressed to: Attention: 

Finance Director, 455 E. Calaveras Blvd. Milpitas, CA 95035. The Notice provisions of this 
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Section are separate from any other notice provisions in this Agreement and, accordingly, only 

notice provided to the above address satisfies the notice requirements in this Section. 

3.5.20 Federal Provisions.  [RESERVED]  

 

 

[SIGNATURES ON NEXT PAGE] 
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SIGNATURE PAGE FOR MAINTENANCE SERVICES AGREEMENT 

BETWEEN THE CITY OF MILPITAS 

AND PENINSULA PUMP & EQUIPMENT INC 

 

  IN WITNESS WHEREOF, the Parties have entered into this Agreement as of the date first 

written above. 

 

  

CITY OF MILPITAS 
Approved By: 

 

       

Julie Edmonds-Mares 

City Manager 

 

       

Date 

 

Approved As To Form: 

 

       

Christopher J. Diaz 

City Attorney 

PENINSULA PUMP & EQUIPMENT INC 

       

Signature 

       

Name 

 

       

Title 

 

       

Date 

 

 

Approved As To Content: 

 

       

Jane Corpus 

Interim Director of Financial Services 

 

Approved As To Scope: 

 

       

Tony Ndah 

Director of Public Works 
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EXHIBIT “A” 

SCOPE OF SERVICES 

 

A. 1.01 Overview 

B. The City of Milpitas is issuing this agreement for Wet Well Cleaning Services. 

C. The Scope of Work under this project includes, but is not limited to, the complete cleaning 
of seven (7) storm pump station wet well floors and walls of unwanted materials (wet 
and/or dry materials), including debris, sand, trash, rubbish, and scum, including the off-
haul and disposal of all materials cleaned out at the City’s storm pump stations.  

D. The wet wells have not been cleaned for several years. The quantities shown below are 
estimated quantities for bid evaluation purposes only. Actual quantities are uncertain. No 
quantities are guaranteed and are not intended as such.  

 Pump Station Estimated Material Quantity of Wet 
or Dry Debris Materials* 

1. Bellew Pump Station 80 cubic yards 

2. McCarthy Ranch Pump 
Station 

80 cubic yards 

3. Murphy Ranch Pump 
Station 

80 cubic yards 

4. Oak Creek Pump Station 80 cubic yards 

5. Jurgens Pump Station 60 cubic yards 

6. Manor Pump Station 60 cubic yards 

7. Wrigley Ford Pump Station 60 cubic yards 

E.  

F. The selected Contractor shall provide wet well cleaning services between the months of 
May through September for the City’s pump stations listed in this contract. The Contractor 
shall provide five (5) years of annual wet well cleaning services for these stations. Annual 
cleaning services will be scheduled at least one week in advance. Additional work 
provided above and beyond the contract allowance will be provided at the contract’s rates 
on a time-and-material basis. 

G. The selected Contractor shall furnish all labor, materials, tools, required testing, 
equipment, off-haul and disposal, fees, taxes, licenses, permits, and any and all 
incidentals necessary to perform the work involved in wet well cleaning, such as removal 
and replacing of fencing, screens, etc. and all other work described and specified in the 
bid document. No payment will be made until all work involved at each location is 
completed and inspected to the satisfaction of the Public Works Maintenance Manager for 
Utilities or by his designee (heretofore referred to as “City Personnel”).  

H. 1.02 Qualifications 

A. All bidders shall, at a minimum, have the following qualifications: 

1. The Contractor shall have a minimum of five (5) years of wet well cleaning 

service or other related field service experience. 
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2. The Contractor’s technicians shall have a minimum of three (3) years of wet well 

cleaning or other related field service experience.  

3. The Bidder shall possess Class A, B, or C-42 license from the Contractor’s State 

License Board. Any bidder or contractor not so licensed shall be subject to all 

legal penalties imposed by law, including, but not limited to, any appropriate 

disciplinary action by the Contractor’s State License Board in accordance with 

Section 20103.5 of the Public Contract Code. 

4. Entering the wet well will be necessary and it should be noted that this work is 

considered a “Permit Required” confined space entry requiring the contractor to 

provide qualified attendant and rescue personnel outside of the wet well, 

including all of the necessary confined space, atmospheric testing, and rescue 

equipment.  

1.03 Scope of Services 
 

A. General 

1. Annual scheduled wet well cleaning shall be performed during normal business 

hours between 8:00 AM and 5:00 PM. The annual scheduled cleaning shall be 

coordinated with City personnel at least one week in advance. 

2. The Contractor shall provide all tools and equipment necessary to perform the 

wet well cleaning services at all of the pump stations included in this contract. 

B. Service Personnel 

1. All technicians dispatched by the Contractor to perform the annual wet well 

cleaning services shall be certified to perform the services at the pump stations 

included in this contract. 

2. The Contractor shall not dispatch any personnel to provide wet well cleaning 

services that are not fully certified to provide services. 

3. The Contractor’s personnel shall wear identifiable uniforms at all times on City of 

Milpitas property. The Contractor’s personnel shall provide picture identification 

upon request at any time while on City property. 

C. Mobilization, Demobilization, and Other Incidentals 

1. The Contract shall provide, attain, ensure, or attend to all of the following: 

i. Securing bonds and insurance. 

ii. Mobilization of materials and equipment to the site. 

iii. Providing all preparatory work prior to the commencement of productive 

work at the sites required. 

iv. Preparation of all necessary permits, submittals, notifications, and other 

documentation.  

v. Coordination and other items required to complete the work. 

vi. Demobilization of all materials and equipment from the sites. 

vii. On-going and final site clean-up. 

D. Locations 

1. Wet well cleaning shall be performed at the following locations: 
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I.  Location Address 

J. 1
. 

Jurgens Pump Station 345 Jurgens Drive 

K. 2
. 

Murphy Ranch Pump 
Station 

801 Murphy Ranch Drive 

L. 3
. 

Bellew Pump Station 481 Murphy Ranch Drive 

M. 4
. 

Oak Creek Pump Station 1521 McCarthy Boulevard 

N. 5
. 

Wrigley Ford Pump Station 75 Marylinn Drive 

O. 6
. 

Manor Pump Station 345 Marylinn Drive 

P. 7
. 

McCarthy Pump Station 1001 North McCarthy Boulevard 

 
E. Provide Wet Well Cleaning 

1. General 

i. All work shall be performed in accordance with all California Occupational 

Safety and Health Administration (CAL OSHA) and the Federal 

Occupational Safety and Health Administration (OSHA) regulations 

governing confined space entry. 

ii. The Contractor’s technicians shall be trained in confined space entry. 

Lockout-tagout (LOTO) procedures shall be followed and emergency 

procedures shall be planned, documented, and practiced in advance.  

iii. The Contractor shall coordinate all work with City personnel prior, during, 

and after cleaning and when a wet well is returned to service.  

2. Wet Well Cleaning 

i. Pump station wet wells identified within this bid shall be completely 

cleaned of all solid materials within subsurface storm water pump station 

wet wells that are fed by gravity storm drain system, including, but not 

limited to, sand, soil, trash, rubbish, debris, etc. These materials may be 

submerged below storm water that has accumulated within the wet well 

due to groundwater, summer storms, or other nuisance water flows that 

may collect within the pump station wet wells.  

ii. The Contractor shall coordinate with the City Personnel to determine 

optimal times for wet well cleaning.  

iii. Access to the wet wells is through the gates on the fence around the 

trash rack area of the wet wells.  

iv. The wet wells shall be cleaned either manually or mechanically. The 

Contractor shall provide the City Personnel with a proposed plan and 

methodology for wet well cleaning.  
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v. Cleaning of the wet wells shall include, but not be limited to, the following: 

a. Removal of the railing and covers from the wet well. 

b. Pump the wet well dry all the way down to the floor. 

c. Coordinate with City Personnel who will isolate the pumps. Apply 

LOTO. 

d. Use plugs/sandbags/berm to stop the flow into wet well. 

e. The Contractor shall remove from the wet well floors and walls 

unwanted materials (wet and/or dry materials), including debris, 

sand, trash, rubbish, and scum. 

f. Wash down the entire wet well and scrape the walls, as 

necessary. 

g. Remove all tools and equipment from the wet well. 

h. Remove the plugs/sandbags/berm that isolate the wet well. 

i. Return wet well covers and railings to their proper places. 

3. Control of Water 

i. The Contractor is responsible for implementing measures as needed to 

remove, limit, and control storm water within and or entering the wet well 

as required to allow for work to proceed regardless of the weather. 

ii. The Contractor shall use the outfall at each station for disposal of water, if 

necessary.  

F. Disposal of Materials (Wet and Dry) 

1. The hauling and disposal of materials off the job site shall be performed by the 

contractor and the costs shall be included in the contract. 

2. The Contractor shall be responsible for the complete and immediate disposal of 

the materials and no stockpile of these materials shall be permitted on any of the 

station sites or City property. 

3. The Contractor shall be responsible for the prompt clean-up of any spilled 

materials during the loading and off-hauling phase.  

4. The Contractor shall keep the work site clean of all waste and debris at all times, 

and shall maintain the worksite in a clean and swept condition at all times to the 

satisfaction of City personnel.  

5. The Contractor will coordinate with City personnel to designate the appropriate 

discharge point for waste and debris materials collected.  

G. Equipment 

1. All cleaning machines must be capable of efficient, reliable operation. All 

Contractors shall be expected to have and make available extension equipment 

on an as needed basis in order to properly clean deeper basins. Actual operation 

of equipment may need to be witnessed/verified by a Public Works Official upon 

and prior to awarding a purchase order for this requirement.  

H. Annual Service 

1. Starting July 1, 2020, the Contractor shall provide annual wet well cleaning 

services at the storm pump stations listed in the bid document.  

2. Annual Maintenance shall include, but not be limited to the following: wet well 

cleaning of the walls, floors, bays, screens/trash racks, and as directed by the 

Public Works Maintenance Manager for Utilities.  

I. Additional Services 

1. Additional services, outside of the work defined under “Section H – Annual 

Service,” shall be offered by the Contractor at the standard rates provided on the 

bid sheet on a Time-&-Material (T&M) basis.  
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2. Compensation 

i. Compensation to the Contractor for additional services shall be based on 

the hourly labor rates provided in the bid for the contract and a fixed trip 

charge when applicable. Hours shall be calculated daily from the time the 

Contractor’s personnel arrive at a service location until the personnel 

leave the site. Travel time to and from the location will not be 

compensated, and travel time away from the service location will not be 

compensated on an hourly basis. However, one (1) Service Call Charge 

of a fixed amount may be added to a service call to cover all travel time.  

ii. Overtime labor rates may be charged for time outside of the “normal 

hours” specified in the bid.  

iii. Sub-contractor costs must be documented. All sub-contractors must be 

pre-approved by the City prior to the work being performed. 

iv. The City reserves the right to engage an alternate Contractor to carry out 

repair work if it is deemed to be in the best interest of the City when 

consideration is given to price, response time, or warranty work. 

 
1.04 Measurement and Payment 

 

Q. General 

1. The total Bid price shall cover all work necessary for the proper and successful 
completion of the Contract.  All work not specifically set forth as a pay item in the 
Bidder's Bid, but necessary to meet the requirements of this Contract, shall be 
considered a subsidiary obligation of the Contractor, and all costs in connection 
therewith shall be included in the prices Bid. 

2. All estimated quantities stipulated in the Bid form are to be used only as a basis for 
estimating the probable cost of the work and/or for the purpose of comparing the 
Bids submitted for the work.  The actual amounts of work completed under unit price 
items may differ from estimated quantities.  The basis of payment for unit price work 
will be the actual amount of work completed.  Contractor agrees to make no claim 
for damages, anticipated profits or otherwise on account of any difference in the 
amounts of work actually performed, and estimated amounts therefor. 

3. Payment will be issued upon completion of each line item listed in the applicable bid 
schedule. 
 

R. Mobilization, Demobilization, and Other Incidentals (YEAR 1 PRICING - BID ITEM NO. 1) 
1. The work to be performed in accordance with this section includes the movement 

of personnel, equipment, supplies, and incidentals to the project site; for the 
establishment of facilities necessary for work on the project; for premiums on 
bonds and insurance for the project; and for all the work and operations which 
must be performed or cost incurred before beginning work on the various 
contract items.  

2. Demobilization at the end of the job includes removal of tools, materials, 
equipment, and facilities used by the Contractor during execution of the project. 
Also included is the final clean-up to leave the site with a neat, clean 
appearance.  

3. Materials shall consist of equipment and tools necessary to move to the project 
site to perform work. Material for bid items shall not be included in Mobilization.  

4. Payment will be provided at the contract bid fixed lump sum cost for item no. 1 
upon completion of the project and upon approval by the City of the work. 
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S. Wet Well Cleaning and Removal of Sediment at Storm Pump Stations (YEAR 1 PRICING 
- BID ITEMS NO. 2 & 3) 

1. Under this bid item, the Contractor is responsible for furnishing all labor, materials, 
tools, required testing, equipment, off-haul and disposal, fees, taxes, licenses, 
permits, and any and all incidentals necessary to perform the work involved in wet 
well cleaning. Work shall include, but not be limited to, removal and replacement 
of fencing, screens, trash racks, etc.  

2. Under this bid item, the contractor is responsible for wet well cleaning activities, 
which includes, but is not limited to, cleaning of the interior walls, floors, bays, 
and screens/trash racks, removing all equipment, and hauling and disposal of all 
materials off the job site upon completion.  

3. Under this item, the Contractor is responsible for the removal of all materials (wet 
or dry) from the interior floor of the wet wells.  

4. No payment will be made until all work involved at each location is completed and 
inspected to the satisfaction of the Public Works Maintenance Manager for Utilities.  

5. Payment will be provided at the contract lump sum cost for items no. 2 & 3 upon 
completion and upon approval by the City of the work. 

T. Annual Wet Well Cleaning Services (YEAR 2 THROUGH YEAR 5 PRICING) 

1. Under these bid items, the Contractor is responsible for providing annual wet well 

cleaning activities as detailed in Section 1.03, Section E, Part 2 (Scope of 

Services – Wet Well Cleaning).   

2. Under this item, the Contractor is responsible for the removal of all materials (wet 
or dry) at the interior floor of the wet wells.  

3. Payment for annual wet well cleaning services will be made at the contract bid 
lump sum cost upon completion and upon approval by the City of the work.   
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EXHIBIT “B” 

SCHEDULE OF SERVICES 

 

 

A. General 

1. Annual scheduled wet well cleaning shall be performed during normal business 

hours between 8:00 AM and 5:00 PM. The annual scheduled cleaning shall be 

coordinated with City personnel at least one week in advance. 

 

358



 

38077.00180\29168373.7 22 
  

EXHIBIT “C” 

COMPENSATION 

 

 

 

 

Description Quantity Unit Unit Cost Total

Total cost for all labor, material, tools, management, 

travel, and equipment necessary for the initial cleaning 

of the seven (7) wet wells and the disposal of all 

materials (wet or dry) from the clean out. 7 each $29,720.00 208,040.00$        

Clean wet well walls and floors of all unwanted 

materials (wet or dry) including debris, sand, and 

scum. 1 lump sum $0.00 -$                        

Disposal of all materials (wet or dry) cleaned out of the 

wet wells. 1 lump sum $0.00 -$                        

ANNUAL WET WELL CLEANING SERVICES (Year 2) - 

Total cost for all labor, material, tools, management, 

travel, and equipment necessary for the cleaning of the 

seven (7) wet wells and the disposal of all materials 

(wet or dry) from the cleanout. 7 each $8,920.00 62,440.00$           

ANNUAL WET WELL CLEANING SERVICES (Year 3) - 

Total cost for all labor, material, tools, management, 

travel, and equipment necessary for the cleaning of the 

seven (7) wet wells and the disposal of all materials 

(wet or dry) from the cleanout. 7 8,920.00$             62,440.00$           

ANNUAL WET WELL CLEANING SERVICES (Year 4) - 

Total cost for all labor, material, tools, management, 

travel, and equipment necessary for the cleaning of the 

seven (7) wet wells and the disposal of all materials 

(wet or dry) from the cleanout. 7 8,920.00$             62,440.00$           

ANNUAL WET WELL CLEANING SERVICES (Year 5) - 

Total cost for all labor, material, tools, management, 

travel, and equipment necessary for the cleaning of the 

seven (7) wet wells and the disposal of all materials 

(wet or dry) from the cleanout. 7 8,920.00$             62,440.00$           

Five-year total for 

all work 457,800.00$        
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EXHIBIT “D” 

 

INSURANCE REQUIREMENTS 

 

Please refer to the insurance requirements listed below. Those that have an “X” indicated in the 

space before the requirement apply to Contractor’s or Consultant’s Agreement. 

 

 Contractor or Consultant shall procure and maintain for the duration of the Agreement 

insurance against claims for injuries to persons or damages to property which may arise from or 

in connection with the performance of the work hereunder and the results of that work by the 

Contractor or Consultant, its agents, representatives, employees or subcontractors. 

 

Contractor or Consultant shall provide its insurance broker(s)/agent(s) with a copy of these 

requirements and request that they provide Certificates of Insurance complete with copies of all 

required endorsements. 

 

 Contractor or Consultant shall furnish City with copies of original endorsements affecting 

coverage required by this Exhibit D. The endorsements are to be signed by a person authorized 

by that insurer to bind coverage on its behalf. All endorsements and certificates are to be 

received and approved by City before work commences. City has the right to require 

Contractor’s or Consultant’s insurer to provide complete, certified copies of all required 

insurance policies, including endorsements affecting the coverage required by these 

specifications. 

 

Commercial General Liability (CGL): 

 

___ Coverage at least as broad as Insurance Services Office (“ISO”) Form CG 00 01 covering 

CGL on an “occurrence” basis, including products and completed operations, property damage, 

bodily injury and personal and advertising injury with limits no less than $2,000,000.00 per 

occurrence. If a general aggregate limit applies, either the general aggregate limit shall apply 

separately to this project/location or the general aggregate limit shall be twice the required 

occurrence limit.   

  

X_ Coverage at least as broad as ISO Form CG 00 01 covering CGL on an “occurrence” 

basis, including products and completed operations, property damage, bodily injury and personal 

and advertising injury with limits no less than $1,000,000.00 per occurrence.  If a general 

aggregate limit applies, either the general aggregate limit shall apply separately to this 

project/location or the general aggregate limit shall be twice the required occurrence limit.   

  

___ Coverage at least as broad as ISO Form CG 00 01 covering CGL on an “occurrence” 

basis, including products and completed operations, property damage, bodily injury and personal 

and advertising injury with limits no less than $5,000,000.00 per occurrence.  If a general 

aggregate limit applies, either the general aggregate limit shall apply separately to this 

project/location or the general aggregate limit shall be twice the required occurrence limit.   
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Automobile Liability: 

 

X_   Coverage at least as broad as ISO Form Number CA 0001 covering, Code 1 (any auto), of if 

Contractor or Consultant has no owned autos, Code 8 (hired) and 9 (non-owned), with limits no 

less than $1,000,000.00 per accident for bodily injury and property damage. 

 

___   Coverage at least as broad as ISO Form Number CA 0001 covering, Code 1 (any auto), 

with limits no less than $5,000,000.00 per accident for bodily injury and property damage. 

 

___   Garage keepers’ extra liability endorsement to extend coverage to all vehicles in the care,                                            

custody and control of the Contractor or Consultant, regardless of where the vehicles are kept or 

driven. 

 

Professional Liability (Errors and Omissions):  

 

The Employer’s Liability policy shall be endorsed to waive any right of subrogation as respects 

the City, its elected and appointed officials, officers, attorneys, agents, and employees.   

 

___ Insurance appropriates to the Contractor or Consultant’s profession, with limit no less 

than $1,000,000.00 per occurrence or claim, $2,000,000.00 aggregate. 

 

___    (If Design/Build), with limits no less than $1,000,000.00 per occurrence or claim, and 

$2,000,000.00 policy aggregate.  

 

___ Insurance appropriates to the Contractor or Consultant’s profession, with limit no less 

than ______ per occurrence or claim, ______ aggregate  

 

Workers’ Compensation Insurance: 

 

X_ Insurance as required by the State of California, with Statutory Limits, and Employer’s 

Liability Insurance with limit of no less than $1,000,000.00 per accident for bodily injury or 

disease. (Not required if Contractor or Consultant provides written verification it has no 

employees) 

 

The Contractor or Consultant makes the following certification, required by section 1861 of the 

California Labor Code: 

 

I am aware of the provisions of Section 3700 of the Labor Code which require every employer to 

be insured against liability for workers' compensation or to undertake self-insurance in 

accordance with the provisions of that code, and I will comply with such provisions before 

commencing the performance of the work of this contract. 

 

__________________________________ 

Contractor/Consultant Signature 
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Builder’s Risk (Course of Construction): 

 

___ Insurance utilizing an “All Risk” (Special Perils) coverage form, with limits equal to the 

completed value of the project and no coinsurance penalty provisions. 

 

Contractor’s or Consultant’s Pollution Legal Liability: 

 

___ Contractor’s or Consultant’s pollution legal liability and/or Asbestos Legal Liability and/or 

Errors and Omissions (if project involves environmental hazards) with limits no less than 

$1,000,000.00 per occurrence or claim and $2,000,000.00 policy aggregate.   

 

If the Contractor or Consultant maintains higher limits than the minimums shown above, the City 

requires and shall be entitled to coverage for the higher limits maintained by the Contractor or 

Consultant. Any available insurance proceeds in excess of the specified minimum limits of 

insurance and coverage shall be available to City.  

 

Other Insurance Provisions: 

 

The insurance policies are to contain, or be endorsed to contain the following provisions: 

 

X__ Additional Insured Status: 

 

The insurance policies are to contain, or be endorsed to contain the following provision: 

 

The City, its elected and appointed officials, officers, attorneys, agents, and employees are to be 

covered as additional insureds on the CGL policy with respect to liability arising out of work or 

operations performed by or on behalf of the Contractor or Consultant or any subcontractors 

including materials, parts, or equipment furnished in connection with such work or operations, 

including completed operations. General liability coverage can be provided in the form of an 

endorsement to the Contractor’s or Consultant’s insurance (at least as broad as ISO Form CG 20 

10 11 85 or if not available, through the addition of both CG 20 10 and CG 20 37 if a later 

edition is used). 

 

The Additional Insured coverage under the Contractor’s policy shall be “primary and non-

contributory” and will not seek contribution from the City’s insurance or self-insurance and shall 

be at least as broad as CG 20 01 04 13. 

 

The limits of insurance required in this Agreement may be satisfied by a combination of primary 

and umbrella or excess insurance. Any umbrella or excess insurance shall contain or be endorsed 

to contain a provision that such coverage shall also apply on a primary and non-contributory 

basis for the benefit of City (if agreed to in a written contract or agreement) before the City’s 

own insurance or self-insurance shall be called upon to protect it as a named insured. 

 

X__ Primary Coverage: 
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The insurance policies are to contain, or be endorsed to contain the following provision: 

 

For any claims related to this contract, the Contractor’s or Consultant’s insurance coverage shall 

be primary insurance as respects the City, its elected and appointed officials, officers, attorneys, 

agents, and employees. Any insurance or self-insurance maintained by the City, its elected and 

appointed officials, officers, attorneys, agents, and employees shall be in excess of the 

Contractor’s or Consultant’s insurance and shall not contribute with it. 

 

____ Builder’s Risk (Course of Construction Insurance) (applicable to Construction 

Contracts only) 

 

Contractor or Consultant may submit evidence of Builder’s Risk insurance in the form of Course 

of Construction coverage. Such coverage shall name the City as a loss payee as their interest may 

appear.   

 

If the project does not involve new or major reconstruction, at the option of the City, an 

Installation Floater may be acceptable. For such projects, a Property Installation Floater shall be 

obtained that provides for the improvement, remodel, modification, alteration, conversion or 

adjustment to existing buildings, structures, processes, machinery and equipment. The Property 

Installation Floater shall provide property damage coverage for any building, structure, 

machinery or equipment damaged, impaired, broken, or destroyed during the performance of the 

Work, including during transit, installation, and testing at the City’s site. 

 

X__ Notice of Cancellation, Suspension or Otherwise Voiding Policies: 

 

Each insurance policy required above shall contain, or be endorsed to contain that coverage shall 

not be suspended, voided, canceled or reduced in coverage or in limits except with thirty (30) 

days’ prior written notice by certified mail, return receipt requested to the City. 

 

X__ Waiver of Subrogation: 

 

Contractor or Consultant hereby grants to City a waiver of any right to subrogation which any 

insurer of said Contractor or Consultant may acquire against the City by virtue of the payment of 

any loss under such insurance.  Contractor or Consultant agrees to obtain any endorsement that 

may be necessary to affect this waiver of subrogation, but this provision applies regardless of 

whether or not the City has received a waiver of subrogation endorsement from the insurer. The 

Workers’ Compensation Policy shall be endorsed with a waiver of subrogation in favor of the 

City for all work performed by Contractor or Consultant, its employees, agents and 

subcontractors. 

 

____ Completed Operations 

 

For Construction Agreements, Contractor shall maintain insurance as required by this Agreement 

to the fullest amount allowed by law and shall maintain insurance for a minimum of five (5) 

years following the completion of this project. In the event Contractor fails to obtain or maintain 
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completed operations coverage as required by this Agreement, the City at its sole discretion may 

purchase the coverage required and the cost will be paid by Contractor. 

 

THE FOLLOWING PROVISIONS APPLY TO ALL AGREEMENTS 

 

Deductibles and Self-Insured Retentions (“SIR”): 

 

Any deductibles or self-insured retentions must be declared to and approved by City. The City 

may require the Contractor or Consultant to purchase coverage with a lower deductible or 

retention or provide proof of ability to pay losses and related investigations, claim 

administration, and defense expenses within the retention. At the option of the City, either (1) the 

insurer shall reduce or eliminate such deductibles or self-insured retentions as respects the City, 

its elected and appointed officials, officers, attorneys, agents, and employees; or (2) the 

Contractor or Consultant shall procure a bond guaranteeing payment of losses and related 

investigations, claim administration and defense expenses. 

 

All SIRs must be disclosed to Risk Management for approval and shall not reduce the limits of 

liability. 

 

Policies containing any SIR provision shall provide or be endorsed to provide that the SIR may 

be satisfied by either the named insured or the City. 

 

City reserves the right to obtain a full-certified copy of any insurance policy and endorsements.  

Failure to exercise this right shall not constitute a waiver of right to exercise later. 

 

Acceptability of Insurers: 

 

Insurance is to be placed with insurers with a current A.M. Best’s rating of no less than A:VII, 

unless otherwise acceptable to City.  

  

Claims Made Policies: (note - should be applicable only to professional liability, see below) 

 

1. The Retroactive Date must be shown, and must be before the date of the contract 

or the beginning of contract work. 

2. Insurance must be maintained and evidence of insurance must be provided for at 

least five (5) years after completion of contract of work. 

3. If coverage is canceled or non-renewed, and not replaced with another claims-

made policy form with a Retroactive Date prior to the contract effective date, the 

Contractor or Consultant must purchase “extended reporting” coverage for a 

minimum of five (5) years after completion of work.  

4. A copy of the claims reporting requirements must be submitted to the City for 

review. 

5. If the services involve lead-based paint or asbestos identification/remediation, the 

Contractor’s Pollution Liability Policy shall not contain lead-based paint or 

asbestos exclusions. If the services involve mold identification/remediation, the 
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Contractors Pollution Liability Policy shall not contain a mold exclusion, and the 

definition of Pollution shall include microbial matter, including mold. 

 

Subcontractors: 

 

Contractor or Consultant shall require and verify that all subcontractors maintain insurance 

meeting all the requirements stated herein, and Contractor shall ensure that City is an additional 

insured on insurance required from subcontractors. 

 

Subcontractor agrees to be bound to Contractor and City in the same manner and to the same 

extent as Contractor is bound to City under this Agreement and any other contract documents. 

Subcontractor further agrees to include the same requirements and provisions of this Agreement, 

including the indemnity and insurance requirements, with any sub-subcontractor to the extent 

they apply to the scope of the sub-subcontractor’s work. A copy of the City indemnity and 

insurance provisions will be furnished to the subcontractor upon request. 

 

Verification of Coverage: 

 

Contractor or Consultant shall furnish the City with original certificates and amendatory 

endorsements or copies of the applicable policy language effecting coverage required by this 

clause. All certificates and endorsements are to be received and approved by the City before 

work commences. However, failure to obtain the required documents prior to the work beginning 

shall not waive the Contractor or Consultant’s obligation to provide them. The City reserves the 

right to require complete, certified copies of all required insurance policies, including 

endorsements required by these specifications, at any time. 

 

Special Risks or Circumstances 

 

City reserves the right to modify these requirements, including limits, based on the nature of the 

risk, prior experience, insurer, coverage or other special circumstances.  

 

Failure to Comply: 

 

Each insurance policy required above shall contain or be endorsed to contain that any failure to 

comply with reporting provisions of the policies shall not affect coverage provided to the City, 

its elected and appointed officials, officers, attorneys, agents, and employees. 

 

Applicability of Coverage: 

 

Each insurance policy required above shall contain or be endorsed to contain that the 

Contractor’s or Consultant’s insurance shall apply separately to each insured against whom claim 

is made or suit is brought, except with respect to the limits of the insurer's liability. 
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EXHIBIT “E” 

FEDERAL REQUIREMENTS 

 

 

 

 

[RESERVED] 
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ATTACHMENT A 

 

SITE MAPS AND DRAWINGS 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

[BEGINS ON FOLLOWING PAGE] 

367



368



369



370



371



372



373



374



375



376



377



378



379



380



381



382



383



384



385



386



387



388



389



390



391



392



393



394



395



396



397



398



399



400



401



402



403



404



405



406



407



408



409



410



411



 
 

 

June 18, 2019 Milpitas City Council Agenda Page 412 
 

Item Attachment Documents: 

 

C12. Award the Contract to and Authorize the City Manager to Execute an Equipment Purchase Agreement 

with Stageline Mobile Stage, Inc., for an SL100 Mobile Stage 

Renee Lorentzen, 408-586-3409 

Recommendation: 

Award the bid to and authorize the City Manager to execute an Equipment Purchase Agreement with 

Stageline Mobile Stage, Inc., in the amount of $190,543, for the purchase of a Stageline SL100 Mobile 

Stage  
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CITY OF MILPITAS 
AGENDA REPORT 

(AR) 
 
 
 

Item Title: Award the Contract to and Authorize the City Manager to Execute an Equipment 
Purchase Agreement with Stageline Mobile Stage, Inc., for an SL100 Mobile Stage 

Category: Consent Calendar-Community Services and Sustainable Infrastructure 

Meeting Date: 6/18/2019 

Staff Contact: Renee Lorentzen, 408-586-3409 

Recommendation: Award the bid to and authorize the City Manager to execute an Equipment Purchase 
Agreement with Stageline Mobile Stage, Inc., in the amount of $190,543, for the 
purchase of a Stageline SL100 Mobile Stage  

 
 
Background: 
For over 20 Years, the City’s Recreation and Community Services Department has had a mobile stage in their 
inventory to provide a safe concert stage for entertainment and events for the community. The stage is used 10 
times a year for City events and is a key inventory item for the department. The current stage has far exceeded 
its useful life expectancy and has numerous safety concerns in addition to no longer being ADA compliant. 
 
Analysis:  
The City’s Purchasing Staff worked with the Recreation and Community Services Department to develop the 
specification for a mobile stage. Invitation for Bid #2343 was released on May 24, 2019. The bid was 
advertised on the City website and on Public Purchase the City’s eProcurement system. Email notification was 
sent to one hundred and two vendors, twenty-four vendors downloaded the bid package and one vendor 
submitted a bid. The results are summarized below: 
 
 Bidder     Bid Amount  
 Stageline Mobile Stage, Inc.  $190,543.00 
 
In addition to looking at the proposed option of buying a mobile stage, staff explored rental options. The cost to 
rent a stage is $3,100 per day from the City’s current vendor Stage Unlimited. Based on the City’s current 
special events schedule,  there are at least ten events a year that require a stage, (LGBTQ Celebration, 
Juneteenth Concert, Summer Concert Series (5), 4th of July, Hot August Bites and Oktoberfest) and would 
have the approximate annual rental cost of  $31,000 based on the rental rate of $3,100 per day.  Thus, the cost 
of buying the stage would be equivalent to the costs of renting a stage for about 6 years. Since the expected 
life of the stage is about 20 years, buying the stage is much more cost effective. 
 
Furthermore, the City could rent out the stage for events through department promotions and the Stageline 
Mobile Stage, Inc. rental registry.  The stage would rent from $2,500 to $3,500 per day depending on the rental 
package which can include extras options such as a light package, sound package, stage extensions, ADA 
ramp, and/or staff time (minimum of two staff at approximately $30 per hr.) The revenue from rentals is 
estimated to be an average of $3,000 per rental five times per year  or approximately up to $15,000 annually. 
Over the twenty-year life of the stage, rental revenue is estimated to be approximately $300,000, thus further 
reinforcing the cost effectiveness of buying the stage.   City events would take priority over rentals, the majority 
of which are expected to come from outside agencies such as private promoters and special events venues, 
i.e. Levi Stadium. 
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Policy Alternatives: 
Alternative 1: Rent a mobile stage for City events at a cost of approximately $31,000 per year. 
 
Pros: The City would not have to incur $190,543 in costs. 
 
Cons: With the current mobile stage no longer usable, there would be annual costs to rent stages throughout 
the year of approximately $31,000. With the purchase of a new mobile stage, there is also an opportunity to 
rent the stage for private events, garnering new revenue projected to be $15,000 or more, annually.   
 
Reason not recommended:  Not purchasing a mobile stage would end up costing more in the long term, as the 
City would have to rent a stage for its ten scheduled events, as detailed above. With the purchase of a stage, 
the City would not have to rent a stage for its events and could rent the stage out when not in use, generating 
revenue over the expected 20-year useful lifespan of the stage.  
 
Fiscal Impact:  This would be a one-time purchase of $190,543.00 with funds that are available in the current 
year’s budget.  
 
California Environmental Quality Act: 
By the definition provided in the California Environmental Quality Act (CEQA) Guidelines Section 15378, this 
action does not qualify as a “project” for the purpose of CEQA. 
 
Recommendation: 
Award the bid to and authorize the City Manager to execute an Equipment Purchase Agreement with Stageline 
Mobile Stage, Inc., in the amount of $190,543.00 for the purchase of an SL100 Mobile Stage.  
 

Attachments:  

 
1. Equipment Purchase Agreement with Stageline Mobile Stage, Inc. 
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June 18, 2019 Milpitas City Council Agenda Page 459 
 

Item Attachment Documents: 

 

C13. Approve and Authorize the Interim City Manager to Execute a Stormwater Management 

Facilities Operation and Maintenance Agreement for Waterstone Community Association for 

Waterstone Residential Project at 1494-1600 California Circle. 

Recommendation: 

Approve and Authorize the Interim City Manager to Execute a Stormwater Management 

Facilities Operation and Maintenance Agreement for Waterstone Community Association for 

Waterstone Residential Project at 1494-1600 California Circle. 
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CITY OF MILPITAS 

AGENDA REPORT 

(AR) 
 
 

 

Item Title: Approve and Authorize the Interim City Manager to Execute a Stormwater 
Management Facilities Operation and Maintenance Agreement for Waterstone 
Community Association for Waterstone Residential Project at 1494-1600 California 
Circle. 

Category: Consent Calendar-Community Development 

Meeting Date: 6/18/2019 

Staff Contact: Steve Erickson, 408-586-3301 

Recommendation: Approve and Authorize the Interim City Manager to Execute a Stormwater 
Management Facilities Operation and Maintenance Agreement for Waterstone 
Community Association for Waterstone Residential Project at 1494-1600 California 
Circle. 

 

 

Background: 
On November 19, 2013, the City Council approved General Plan Amendment No. GP12-0003, Zoning 
Amendment No. ZA12-0004, Site Development Permit No. SD12-0002, Planned Unit Development No. PD12-
0001 and Major Vesting Tentative Map No. TM12-0001 (“Waterstone Residential Project”) for the development 
of an 84-unit residential subdivision on approximately 10.7 acres located at 1494-1600 California Circle 
(Project).   
 
In accordance with State Law and the City’s Municipal Regional Stormwater NPDES Permit (“MRP”) issued by 
the Regional Water Quality Control Board (RWQCB), new development and redevelopment projects that 
create and/or replace 10,000 square feet or more of impervious surface are required to incorporate Low Impact 
Development (LID) post construction stormwater control measures into the project.  LID control measures 
include bioretention areas, flow-through planters, permeable pavement, infiltration trenches and tree well 
filters. 
 
Analysis: 
MRP section C3.h.ii.(1)(a) and Milpitas Municipal Code Title XI Chapter 16 requires development project 
property owners meeting the 10,000 sqft threshold to execute and record a Stormwater Management Facilities 
Operation and Maintenance Agreement (O&M) (“Agreement”) with the City for the perpetual operation, 
maintenance and annual inspection of LID stormwater treatment facilities. 
 
The Project owner has complied with the LID requirements and has executed the required O&M Agreement, 
which has been reviewed by the City Attorney as to form and by the City Engineer as to content. 
 
Policy Alternatives: 
 
Alternative 1: 
Not approve the Agreement with the City for operation, maintenance and annual inspection of stormwater 
treatment facilities. 
 
Pros:  None 
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Cons:  Not approving the Agreement would cause the project to be not in compliance with the MRP and would 
be prohibitive by federal and state law. 
 
Reason not recommended:  To be in compliance with federal and state law and to allow for the on-going 
maintenance and annual City Inspection of the installed stormwater treatment devices, staff recommends 
approval of the Agreement. 
 
Fiscal Impact: 
The developer will pay for the required annual maintenance and inspection of the stormwater facilities. 
 
California Environmental Quality Act: 
Execution of the Agreement is not considered a project under CEQA as there will be no direct or reasonably 

foreseeable indirect physical change in the environment.  

Recommendation: 
Approve and Authorize the Interim City Manager to Execute a Stormwater Management Facilities Operation 
and Maintenance Agreement for Waterstone Community Association for Waterstone Residential Project at 
1494-1600 California Circle. 
 
Attachments: 
Stormwater Management Facilities Operation and Maintenance Agreement 
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Control No. 2019- ____ 
Recording Requested by 
and when Recorded, return to: 
 
CITY OF MILPITAS 
455 E. CALAVERAS BOULEVARD 
MILPITAS, CA  95035-5479 
 
Attn:  City Clerk  
 
  

 

(SPACE ABOVE THIS LINE RESERVED FOR RECORDER’S USE) 
 

Document Transfer Tax is  $ __0__ 
      (  ) Computed on full value of property conveyed 
      (  ) Computed on full value less value of liens and encumbrances remaining 
City transfer tax is  $ __0__ 
APN: 022-37-011 & 022-37-012 

 
 

STORMWATER MANAGEMENT FACILITIES  
OPERATION AND MAINTENANCE AGREEMENT 

 
 
This Stormwater Management Facilities Operation and Maintenance Agreement (“AGREEMENT”) is 
made and entered into this _______ day of ________ 2019 (“Effective Date”), by and between 
WATERSTONE COMMUNITY ASSOCIATION (“Property Owner”) and the City of Milpitas, a municipal 
corporation of the State of California (“City”). 
 
 

RECITALS 
 
This AGREEMENT is made and entered into with reference to the following facts: 
 

A. WHEREAS, the Property Owner is the owner of real property more particularly depicted and 
described on the attached as Exhibit A (“Property”) and fully incorporated herein by reference; 
and 
 

B. WHEREAS, the Property Owner received entitlements from the City allowing the development 
of the Property, including the construction of ___84___  residential units with, emergency 
vehicle access, utilities, and associated offsite and onsite improvements landscaping, irrigation, 
and stormwater treatment measures on a _10.7__ acre site located at ___1494-1600 California 
Circle__ in Milpitas and more commonly known as __Waterstone___, Project No. PJ_2830 , 
(the “Project”) on the Property; and subject to conditions set forth in the following (collectively 
“City Approvals”): 

1. Resolution No. _8319_ approving Site Development Permit No. SD12-_0002_,  

2. Resolution No. _8319_ approving Major Vesting Tentative Map No. TM12-_0001_,  
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3. Resolution No. 8319 approving General Plan Amendment No. GP12-_0003_,  

4. Resolution No. _8319_ approving Zoning Amendment No. ZA12-_0004_, and 

5. Resolution No. 8319 approving Planned Unit Development No. PD12- _0001_; 

 
C. WHEREAS, discharges to the City’s municipal separate storm sewer system (“MS4”) are 

regulated under state and federal law pursuant to Waste Discharge Requirements and National 
Pollutant Discharge Elimination System permit (“MS4 Permit”) issued by the Regional Water 
Quality Control Board, San Francisco Region (“Regional Board”). 

 
D. WHEREAS, pursuant to the requirements of the MS4 Permit and the City’s Stormwater and 

Urban Runoff Pollution Control Ordinance as codified in Milpitas Municipal Code Chapter 16 
(“Ordinance”), the City Approvals require the Property Owner to install, operate and maintain, at 
no cost or expense to the City, the Permanent Stormwater Pollution Prevention Measures 
(“BMPs”) more particularly described in the City-approved Stormwater Control Operation and 
Maintenance  Plan (sometimes referred to herein as “Plan”) for the Project attached hereto as 
Exhibit B and fully incorporated herein by reference; and  
 

E. WHEREAS, the Stormwater Control Operation and Maintenance Plan may be subsequently 
modified from time to time with City’s written approval and such changes shall be fully 
incorporated as part of this Agreement by this reference; and 
 

F. WHEREAS, the Stormwater Control Operation and Maintenance Plan includes provisions for 
the BMP Operation and Maintenance and an annual inspection checklist for the BMPs 
constructed on the Property, and 
 

G. WHEREAS, this Agreement memorializes the Property Owner’s maintenance, operations, and 
inspection obligations under the City’s Ordinance and the approved Stormwater Control 
Operation and Maintenance Plan. 

 
NOW, THEREFORE, in consideration of the foregoing premises, the mutual covenants 

contained herein, and the following terms and conditions, the parties hereto agree as follows: 
 
SECTION 1.  Responsibility for Operation and Maintenance:   
 
The Property Owner, at its sole cost and expense, shall construct and install the BMPs shown in Exhibit 
B in accordance with the plans approved by and on file with the City.  Property Owner shall diligently 
maintain in perpetuity the BMPs in a manner assuring peak performance at all times, shall make such 
changes or modifications to the BMPs, subject to City’s prior approval as may be reasonably necessary 
for the BMPs to continue to operate as designed and approved and to accomplish its intended purpose 
and in good repair, and in compliance with all applicable Federal, State, County and local laws and 
regulations, including but not limited to the Ordinance, as the same may be amended, revised, and/or 
replaced from time to time.  The Owner shall be responsible for the costs incurred in operating, 
maintaining, repairing and replacing the BMPs.  Property Owner shall not destroy or remove the BMPs 
or modify any measure in any manner that would lessen its effectiveness.  Property Owner shall make 
available copies of the approved Stormwater Control Operation and Maintenance Plan at the site with 
the facility or property manager. 
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SECTION 2: Inspection by Property Owner:   
 
The Property Owner, at its sole cost and expense, shall conduct annual inspections of all permanent 
installed BMPs per the Plan.  The annual inspection report shall include completion of the checklist 
described in the approved Stormwater Control Operation and Maintenance Plan.  The BMPs must be 
inspected by a qualified independent inspector who is acceptable to the City.  The Property Owner shall 
submit the Inspection Report on these BMPs to the City Engineer no later than July 15th of each year.   
 
SECTION  3.  Facility Inspection by the City:   
 

(a) Right of Entry.  The Property Owner, on its behalf and on behalf of its successors and assigns, 
grants permission to the City, the inspectors of the Regional Board, and local mosquito and 
vector control agency, and their authorized agents and employees, to enter the Property, and to 
inspect the BMPs whenever the City deems necessary to enforce provisions of the Ordinance, 
this Agreement, or any other local or state requirements.  The City may enter the premises at 
any reasonable time during normal business hours and upon at least 48 hours prior written 
notice (except that prior written notice is not required in case of emergency) to inspect the 
premises related to BMPs and BMP operation and maintenance, to inspect and copy records 
related to storm water compliance, and to collect samples and take measurements related to 
BMPs.  The Property Owner shall deposit and maintain a Private Job Account with the City a 
minimum balance of Four Thousand Dollars ($4,000) for inspection by City Staff pursuant to 
this Section 3. The deposit of Four Thousand Dollars ($4,000.00) shall be made 
simultaneously with the execution of this Agreement. 
 

(b) Security.  The City may require the Owner, its successors and assigns, from time to time, to 
post security in a form, amount, and for a time period satisfactory to City to guarantee 
performance of the obligations stated herein.  Should the Owner, its successors and assigns, 
fail to perform the obligations under this Agreement, the City may, in the case of a cash bond, 
act for the Owner, its successors and assigns, using the proceeds from such cash bond, or in 
the case of a surety bond, require the surety to perform the obligations of this Agreement. 
 

SECTION  4.  Failure to Perform Required Facility Repairs or Maintenance by the Property 
Owner:  
 

(a) Enforcement Action.  If the Property Owner or its successors fail to operate and maintain the 
BMPs in good working order and in accordance with the approved Plan and the City’s 
Ordinance, the City may, but is not required to, pursue any enforcement action available at law 
or in equity to cause the completion of all maintenance and may charge the costs of such 
enforcement action against the Property Owner in any manner authorized by law or in equity.   
 

(b) City Maintenance.  In the event of Property Owner’s failure to operate and maintain BMPs in 
accordance with the Plan and the City’s Ordinance, the City may also, with prior written notice, 
enter the Property to return the BMPs to good working order; provided however that the 
Property Owner shall have 30 days after any such notice, or such other time provided by law, to 
cure the relevant failure and provided further that the Property Owner shall have such additional 
time after the initial 30 days to complete a cure so long as Property Owner commences the cure 
within the initial 30 days and diligently prosecutes the cure to completion.  Notwithstanding the 
foregoing, City may in its sole discretion enter the Property to return the BMPs to good working 
in an emergency and take any other necessary action to mitigate an emergency without any 
notice to Property Owner.  The City is under no obligation to maintain or repair the BMPs, and 
this Agreement may not be construed to impose any such obligation on the City.  If the City, 
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under this Section 4 takes any action to return the BMPs to good working order, the Property 
Owner shall reimburse the City for all the reasonable costs and expenses incurred by the City.  
The City will provide the Property Owner with an itemized invoice of the City’s costs and 
expenses and the Property Owner shall make full payments to the City within thirty (30) days of 
the date of the invoice.   If the Property Owners fails to pay the invoice within thirty (30) days, 
the City shall be entitled to cause a lien for any such unpaid maintenance expense bill to be 
recorded against the Property.  In addition, the City shall be entitled to have the unpaid amount 
of the invoice placed as a special assessment on the next regular tax bill levied against the 
Property, after which such assessment shall be collected in the same manner as ordinary 
municipal taxes are collected, and shall be subject to the same penalties and same procedures 
under foreclosure and sale in the case of delinquency as provided for ordinary municipal taxes.  
The actions described in this section are in addition to and not in lieu of other legal remedies 
provided by law.  Notwithstanding the above, it is understood that City is under no obligation to 
repair or maintain the BMPs, and in no event shall this Agreement be construed to impose any 
such obligation on City. 
 

(c) Specific Performance.  The provisions of this Agreement are expressly declared to be for the 
benefit of the City.  The City may bring an action to obtain specific performance of this 
Agreement and may recover its costs, including attorney fees, incurred in bringing such action. 

 
SECTION 5:  Successors and Assigns:  
 
Property Owner hereby declares that the Property shall be held, transferred, encumbered, used, 
conveyed, leased and occupied subject to the covenants, conditions, restrictions, easements and rights 
set forth herein for the use and benefit of each of the Lots.  All of the limitations, easements, uses, 
obligations, covenants, restrictions and conditions stated herein shall run with the Property and shall be 
binding upon Property Owner, its successors and assigns, any and all parties having or acquiring any 
right, title or interest in or to the Property or any part thereof or interest therein and shall inure to the 
benefit of and be binding upon each successor-in-interest thereto.   
 
Upon transfer of the property, the Property Owner shall provide the new owner with the current Plan 
and a copy of this Agreement and shall, in any event, be released from all obligations under this 
Agreement as of the effective date of the transfer of the Property. 
 
SECTION  6.  Indemnity:   
The Property Owner, on Property Owner’s behalf and on behalf of all successors in interest pursuant to 
Section 5 of this Agreement, shall indemnify, release, hold harmless, and defend the City and its authorized 
agents and employees from and against any and all demands, suits, liabilities, fines, losses, damages, 
accidents, casualties, occurrences or claims, including reasonable attorneys’ fees, against the City which 
may in anyway arise or relate to the construction, operation, presence, existence or maintenance of the 
BMPs, or from any personal injury or property damage that may arise or relate from the City entering the 
property under Section 4.  If a claim is asserted against the City, its authorized agents or employees, the 
City shall promptly notify the Property Owner and the Property Owner shall defend the claim and any 
resulting litigation at its sole cost and expense, with counsel approved by City.  If any judgment is entered 
against the City, or its authorized agents or employees, the Property Owner must pay all costs and 
expenses to satisfy the judgment.   
 
SECTION  7.  Severability:   
 
Invalidation of any one of the provisions of this Agreement shall in no way effect any other provisions, 
and all other provisions shall remain in full force and effect. 
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SECTION 8.  Non-Discrimination:   
 
The Property Owner shall not discriminate, in any way, against any person on the basis of race, sex, 
color, age, religion, sexual orientation, actual or perceived gender identity, disability, ethnicity, or 
national origin, in connection with or related to the performance of this Agreement. 
 
SECTION 9.  Governing Law:   
 
City and Property Owner agree that the law governing this Agreement shall be that of the State of 
California and that Property Owner shall comply with all applicable laws, ordinances, codes and 
regulations of the federal, state and local governments.   
 
SECTION 10.  Recordation: 
 
Property Owner shall, within 10 days after the effective date of this Agreement, record or cause the 
Agreement to be recorded in the Office of the Recorder, Santa Clara County, California, at the expense 
of the Property Owner, which recording shall constitute notice of the obligations herein set forth and a 
covenant running with the land and shall be binding upon all of the successors and assigns in title to 
the Property.  In the event Property Owner fails to timely record this Agreement, City shall be 
authorized but not required to record the Agreement. 
 
SECTION 11.  Books and Records: 
 
A. The Property Owner shall maintain any and all ledgers, books of account, invoices, vouchers, 

cancelled checks, and other records or documents evidencing or relating to charges for services, 
or expenditures and disbursements or in anyway relating to the performance of this Agreement 
for a minimum period of three (3) years, or for any longer period required by law. 

 
B. Any records or documents required to be maintained pursuant to this Agreement shall be made 

available for inspection or audit at no cost to City, at reasonable any time during regular business 
hours, upon at least 48 hours’ prior written request by the City Attorney, City Manager, or a 
designated representative of any of these officers.  Copies of such documents shall be provided 
to City for inspection at City Hall when it is practical to do so.  Otherwise, unless an alternative is 
mutually agreed upon, the records shall be available at the Property Owner’s address indicated 
for receipt of notices in this Agreement.   

 
SECTION 12.  Notices:   
 
All notices and other communications required or permitted to be given under this Agreement shall be 
in writing and shall be personally served or mailed, postage prepaid and return receipt requested, 
addressed to the respective parties as follows: 
 

To CITY:  
City of Milpitas (Utility Engineering)  
Attn:  Utility Engineer 
455 East Calaveras Blvd. 
Milpitas, CA 95035 
 

466



 38077.00180\29141134.2    

To PROPERTY OWNER:  
 
Waterstone Community Association 
c/o The Helsing Group 
Attn: Eve Halderson 
4000 Executive Parkway, Suite 100 
San Ramon, CA 94583 
  
 
 

 
Notice shall be deemed effective on the date personally delivered or, if mailed, three (3) days after 
deposit in the mail. 
 
SECTION 13 .  Venue:   
 
In the event that suit shall be brought by either party to this contract, the parties agree that venue shall 
be exclusively vested in the state courts of the County of Santa Clara, or if federal jurisdiction is 
appropriate, exclusively in the United States District Court, Northern District of California, San Jose, 
California. 
 
SECTION 14 .  Interpretation, Prior Agreements:   
 
This Agreement, including all Exhibits attached hereto, represents the entire understanding of the 
parties as to those matters contained herein.  In the event that the terms specified in any of the Exhibits 
attached hereto conflict with any of the terms specified in the body of this Agreement, the terms 
specified in the body of this Agreement shall control.  No prior oral or written understanding shall be of 
any force or effect with respect to those matters covered hereunder.  This Agreement may be modified 
only by a written amendment duly executed by the parties to this Agreement. 
 

[Signatures on Next Page] 
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IN WITNESS WHEREOF, the Parties execute this Stormwater Management Facilities Operation and 
Maintenance Agreement as of the last date set forth below: 
 

PROPERTY OWNER: 
 

 
By: WATERSTONE COMMUNITY ASSOCIATION 
  
  
 
 By:     
 Name: Bonita Wasson  
 Title: Waterstone Community Association, Secretary  
 
 
 
CITY: 
 
CITY OF MILPITAS, A MUNICIPAL CORPORATION: 
 
Recommended for approval                    Approved as to form 
By:  
__________________________________ 
Steven Erickson, 
Engineering Director/City Engineer 
 
 
By: 
_______________________________ 
Julie Edmonds-Mares, City Manager 
 

By: 
_______________________________ 
Christopher Diaz, City Attorney 
 
Approved as to content 
 
By: 
_______________________________ 
Walter Rossmann, Director of Financial 
Services 
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Please note that this is a placeholder for the acknowledgement. So use the most current 
version of the acknowledgement 

 

A notary public or other officer completing this certificate verifies only the identity of the individual who signed the 

document to which this certificate is attached, and not the truthfulness, accuracy, or validity of that document. 

State of California )  
County of ________________________ )  
 

On ____________________, before me, ____________________________, a Notary Public, 
personally appeared 
__________________________________________________________________, 
______ personally known to me; 
______ or ________________________________________________________, who proved to me on 
the basis of satisfactory evidence to be the person(s) whose name(s) is/are subscribed to the within 
instrument and acknowledged to me that he/she/they executed the same in his/her/their authorized 
capacity(ies), and that by his/her/their signature(s) on the instrument the person(s), or the entity upon 
behalf of which the person(s) acted, executed the instrument. 

I certify under PENALTY OF PERJURY under the laws of the State of California that the foregoing 
paragraph is true and correct. 

WITNESS my hand and official seal. 

Signature   

 
CAPACITY CLAIMED BY SIGNER: 
 
Though statute does not require the notary to fill in the data below, doing so may prove invaluable to 
persons relying on the document. 
______ Individual(s) 
______ Corporate Officer(s) Titles _____________ and ____________      
______ Partner(s)              _____ Limited _____ General   
______ Attorney-in-Fact 
______ Trustee(s) 
______ Guardian/Conservator 
______    Other :  ____________________________________________________ 
          
Signer is representing: ________________________________________________ 
 
ATTENTION NOTARY:  Although the information requested below is optional, it could prevent fraudulent 
attachment of this certificate to unauthorized document. 
 
Title or type of document _____________________________________________ 
Number of pages: __________ Date of document: _________________________ 
Signer(s) other than named above:  _____________________________________ 

THIS CERTIFICATE MUST BE ATTACHED TO THE DOCUMENT DESCRIBED ABOVE 

469



 38077.00180\29141134.2    

 
 

EXHIBIT A 
 

Plat and Description for the site 
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EXHIBIT B 
 

Operation and Maintenance Plan 
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June 18, 2019 Milpitas City Council Agenda Page 472 
 

Item Attachment Documents: 

 

C14. Approve Amendment No. 1 to the Agreement with Best, Best & Krieger, LLP and a Budget 
Amendment (Staff Contact: Jane Corpus, 408-586-3125) 

Recommendations: 

Approve the Amendment No. 1 to the agreement with Best, Best & Krieger, LLP increasing the 
Agreement’s not-to-exceed amount to $2,862.250.00 and extending the term to June 30, 2021. 

Approve a budget amendment to appropriate an additional $337,000 to the City Attorney’s 
operating budget from the Contingency Reserve. 
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CITY OF MILPITAS 
AGENDA REPORT 

(AR) 
 
 
 

Item Title: Approve Amendment No. 1 to the Agreement with Best, Best & Krieger, LLP and a 
Budget Amendment 

Category: Consent Calendar-Leadership and Support Services 

Meeting Date: 6/18/2019 

Staff Contact: Jane Corpus, 408-586-3125 

Recommendation: 1. Approve the Amendment No. 1 to the agreement with Best, Best & Krieger, LLP 
increasing the Agreement’s not-to-exceed amount to $2,862.250.00 and extending 
the term to June 30, 2021. 

2. Approve a budget amendment to appropriate an additional $337,000 to the City 
Attorney’s operating budget from the Contingency Reserve. 

 
Background: 
At the September 22, 2015, Special City Council Meeting, the City Council approved the Legal Services 
Agreement with the law firm Best, Best & Krieger, LLP (BBK) for City Attorney services. The initial agreement 
expired on September 30, 2018 necessitating a new agreement be approved and executed. 
 
At the September 18, 2018 City Council meeting the current agreement with BBK was approved and the 
agreement was effective October 1, 2018. This initial agreement was approved for the not to exceed amount 
per fiscal year of $663,000.00 and a total of $1,354,250.00 for the two-year term of the agreement, currently 
set to expire on September 30, 2020.  
 
Analysis: 
Due to a higher than anticipated volume of work related to contracts, special projects, litigation, real estate 
negotiations, and labor matters, the initial not-to-exceed amount of $663.000.00 per fiscal year will not be 
adequate to fund City Attorney services through the remainder of Fiscal Year 2018-19. In order to continue 
prompt payment to BBK for City Attorney services, staff recommends increasing the annual contract amount to 
$1,000,000.00, for a new not to exceed total contract amount of $2,862,500.00.  
 
Additionally, staff recommends amending the end date of the current agreement from September 30, 2020 to 
June 30, 2021 in order to assist the Finance Department in the administration of the contract and its tracking of 
funds per fiscal year. The current contract requires pro-rating of funds across fiscal years to align with the 
verbiage in the agreement. 
 
Policy Alternative: 
Alternative 1: The City Council does not approve Amendment No. 1 
 
Pros: The City will save approximately $1,508,250.00 in expected City Attorney fees. 
Cons: The City will not be able to pay for City Attorney services already rendered it expects to be billed for 
during the remainder of FY 2018-19. Additionally, not increasing the second year of the Agreement will likely 
result in inadequate funding in FY2019-20 and FY 2020-21.  
 
Reason not recommended: City Attorney services are a vital component of the City’s ability to offer services 
and adequate funding for BBK to provide those services is necessary and streamlining of agreement 
administration will allow staff to more easily track expenditures. 
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Fiscal Impact: 
A Budget Amendment to the City Attorney’s operating budget is required to appropriate an additional $337,000 
to the City Attorney’s operating budget from the Contingency Reserve. There is sufficient balance remaining in 
the reserve; the current balance is approximately $355,000. This will increase the current appropriation for City 
Attorney contractual services from $663,000 to $1,000,000.  
 
California Environmental Quality Act:  
Not applicable to this item. 
 
Recommendations:  
1. Approve the Amendment No. 1 to the agreement with Best, Best & Krieger, LLP increasing the 

Agreement’s not-to-exceed amount to $2,862.250.00 and extending the term to June 30, 2021. 
2. Approve a budget amendment to appropriate an additional $337,000 to the City Attorney’s operating 

budget from the Contingency Reserve. 
 
Attachments: 
1. Amendment No. 1 to the Agreement with Best, Best & Krieger 
2. Budget Change Form 
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FIRST AMENDMENT TO CITY ATTORNEY LEGAL SERVICES AGREEMENT BY AND BETWEEN 
THE CITY OF MILPITAS AND BEST, BEST & KREIGER, LLP 

 
THIS FIRST AMENDMENT is entered into this ____ day of _______, 2019, by and between the 

City of Milpitas, hereinafter the “City” and Best, Best & Krieger, LLP, hereinafter “BBK.”  City and BBK are 
jointly referred to herein as the “parties.” 
 

Recitals: 
 

Whereas, on September 18, 2018, the City Council of the City of Milpitas approved the City 
Attorney Legal Services Agreement with BBK (the “Agreement”); and  

 
Whereas, on September 19, 2018, the parties entered into the Agreement, which provides for a 

term period through September 30, 2020, unless terminated by either party; and  
 
Whereas, the Agreement provides for total compensation to BBK for the period of October 1, 

2018 to June 30, 2019 in the maximum amount of $525,000, for the period of July 1, 2019 to June 30, 
2020 in the maximum amount of $663,000, and for the period of July 1, 2020 to September 30, 2020 in 
the maximum amount of $165,750; and  

 
Whereas the parties now wish to amend the Agreement by extending the term of the 

Agreement and increasing the total maximum compensation to $1,000,000 per fiscal year of the 
agreement. 

 
NOW, THEREFORE, IT IS HEREBY AGREED as follows: 

 
1. Subsection 3.1 ‘Term’ is hereby deleted in its entirety and replaced with the following:  

The term of this Agreement shall commence on October 1, 2018 and shall continue in 
full force and effect until June 30, 2021 or until terminated in accordance with Section 
3.12. 
 

2. Subsection 3.7.1 ‘Fees and Costs’ is hereby deleted in its entirety and replaced with the 
following:  

At no time shall fees and costs under this Agreement exceed $1,000,000.00 per fiscal 
year plus annual cumulative adjustments as specified in Exhibit “A” Section 6 of the 
Agreement. For the fiscal year starting July 1, 2018 total fees and costs shall be inclusive 
of $137,500.50 specified in the immediately prior executed agreement between BB&K 
and the Client for City Attorney legal services for the period of July 1, 2018 to 
September 30, 2018. Any deviations from the maximum compensation limited 
established in this section in any fiscal year or City Attorney office hours identified in 
Exhibit “A” Section 1 of the Agreement shall require the approval of the City Council. 
Third Party Reimbursement Legal Services discussed in Exhibit “B” to this Agreement 
shall not be included within the maximum fees and costs in subsection 3.7.1. 

 
3. All other terms and conditions of the Agreement not amended by this Amendment No. 1 

remain unchanged. 
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Amendment No. 1 to Agreement with BB&K  Page 2 
 

 
 

APPROVED BY:  
 
CITY OF MILPITAS     BEST, BEST & KRIEGER, LLP 
 
 
______________________________   ________________________________ 

 Signature      Signature  
 

______________________________   ________________________________ 
 Name       Name  

 
______________________________   ________________________________ 

 Title       Title 
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City of Milpitas, California 

              

BUDGET CHANGE FORM 

 

 From* To* 

Type of Change 

 

 

Account 

 

Amount 

 

Account 

 

Amount 

Check one: 
 

  Budget Appropriation 

  Budget Transfer 

 

 

100-2940 

 

$337,000 

 

100-1204237 

 

$337,000 

 

 

Background: 
At the September 22, 2015, Special City Council Meeting, the City Council approved the Legal Services Agreement with 
the law firm Best, Best & Krieger, LLP (BBK) for City Attorney services. The initial agreement expired on September 30, 
2018 necessitating a new agreement be approved and executed. 
 
At the September 18, 2018 City Council meeting the current agreement with BBK was approved and the agreement was 
effective October 1, 2018. This initial agreement was approved for the not-to-exceed amount per fiscal year of 
$663,000.00 and a total of $1,354,250.00 for the two-year term of the agreement, currently set to expire on September 
30, 2020.  
 
Analysis: 
Due to a higher than anticipated volume of work related to contracts, special projects, litigation, real estate negotiations, 
and labor matters, the initial not-to-exceed amount of $663.000.00 per fiscal year will not be adequate to fund City 
Attorney services through the remainder of Fiscal Year 2018-19. In order to continue prompt payment to BBK for City 
Attorney services, staff recommends increasing the annual contract amount to $1,000,000.00, for a new not-to-exceed 
total contract amount of $2,862,500.00.  
 
Additionally, staff recommends amending the end date of the current agreement from September 30, 2020 to June 30, 
2021 in order to assist the Finance Department in the administration of the contract and its tracking of funds per fiscal 
year. The current contract requires pro-rating of funds across fiscal years to align with the verbiage in the agreement. 
 
Policy Alternatives: 
 
Alternative 1: The City Council does not approve Amendment No. 1 
 
Pros: The City will save approximately $1,508,250.00 in expected City Attorney fees. 
Cons: The City will not be able to pay for City Attorney services already rendered it expects to be billed for during the 
remainder of FY 2018-19. Additionally, not increasing the second year of the Agreement will likely result in inadequate 
funding in FY2019-20 and FY 2020-21.  
Reason not recommended: City Attorney services are a vital component of the City’s ability to offer services and 
adequate funding for BBK to provide those services is necessary and streamlining of agreement administration will allow 
staff to more easily track expenditures. 
 
 
Fiscal Impact: 
A Budget Amendment to the City Attorney’s operating budget is required to appropriate an additional $337,000 to the 
City Attorney’s operating budget from the Contingency Reserve. There is sufficient balance remaining in the reserve; the 
current balance is approximately $355k. This will increase the current appropriation for City Attorney contractual 
services from $663,000 to $1,000,000.  
 
California Environmental Quality Act:  
 

477



Not applicable to this item. 
 
 
Recommendation:  

1. Approve the Amendment No. 1 to the agreement with Best, Best & Krieger, LLP increasing the Agreement’s 

not-to-exceed amount to $2,862.250.00 and extending the term to June 30, 2021. 

2. Approve a budget amendment to appropriate an additional $337,000 to the City Attorney’s operating budget 

from the Contingency Reserve. 

 
Attachments: 

1. Amendment No. 1 to the Agreement with Best, Best & Krieger 
2. Budget Change Form 

 

  Check if City Council Approval required.                  Meeting Date:  June 18, 2019 
 

 

   Requested by: Jane Corpus, Assistant Director of Finance Date: June 13, 2019 

 Reviewed by: Finance Director: Walter C. Rossmann Date: June 13, 2019 

 

 Date approved by City Council, if required: Confirmed by: 

FI/24786/V Form 30-222 (Rev. 1/92) 
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June 18, 2019 Milpitas City Council Agenda Page 479 
 

Item Attachment Documents: 

 

15. Conduct a Public Hearing and Introduce Ordinance No. 38.834 Amending Milpitas Municipal 
Code Title XI, Chapter 10, Sections 2, 13, 15, 24, 53, 55, 57, and 64 to Streamline the 
Development Review Process by Establishing an Administrative Hearing Process and 
Discontinuing the Planning Commission Subcommittee (Staff Contact: Rozalynne Thompson, 
408-586-3278) 

Recommendation: 

Conduct a public hearing and move to close the hearing following comments. 

Consider the Exemption in accordance with the California Environmental Quality Act (CEQA) 
pursuant to CEQA Guidelines Section 15061(b)(3) (Common Sense Exemption) and CEQA 
Guidelines Section 15378(b)(5) (Not a Project). 

City Attorney shall read aloud title of Ordinance No. 38.834. 

Move to waive the first reading beyond the title and introduce Ordinance No. 38.834 Amending 
Milpitas Municipal Code Title XI, Chapter 10, Section 2 (“Definitions”), Section 13 (“Special Uses”), 
Section 15 (“Special Events and Activities”), Section 24 (“Signs”), Section 53 (“Off-Street Parking 
Regulations”), Section 55 (“Exceptions”), Section 57 (“Applications”), and Section 64 (“Development 
Review Process”) 
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CITY OF MILPITAS 
AGENDA REPORT 

(AR) 
 
 
 

Item Title: Conduct a Public Hearing and Introduce Ordinance No. 38.834 Amending Milpitas 
Municipal Code Title XI, Chapter 10, Sections 2, 13, 15, 24, 53, 55, 57, and 64 to 
Streamline the Development Review Process by Establishing an Administrative Hearing 
Process and Discontinuing the Planning Commission Subcommittee 

Category: Public Hearings-Community Development 

Meeting Date: 6/18/2019 

Staff Contact: Rozalynne Thompson, Senior Planner, 408-586-3278 

Recommendation: 1) Conduct a public hearing and move to close the hearing following comments. 

2) Consider the Exemption in accordance with the California Environmental Quality Act 
(CEQA) pursuant to CEQA Guidelines Section 15061(b)(3) (Common Sense 
Exemption) and CEQA Guidelines Section 15378(b)(5) (Not a Project). 

3) City Attorney shall read aloud title of Ordinance No. 38.834. 

4) Move to waive the first reading beyond the title and introduce Ordinance No. 38.834 

Amending Milpitas Municipal Code Title XI, Chapter 10, Section 2 (“Definitions”), 

Section 13 (“Special Uses”), Section 15 (“Special Events and Activities”), Section 24 

(“Signs”), Section 53 (“Off-Street Parking Regulations”), Section 55 (“Exceptions”), 

Section 57 (“Applications”), and Section 64 (“Development Review Process”) 

 
Background: 
In 2018, the City retained Matrix Consulting Group to assess the organizational structure, staffing levels, 
service delivery, and user fees related to the development review, permitting, and inspection process. At the 
conclusion of the assessment, the Matrix Consulting Group summarized their findings, conclusions, and 
recommendations regarding the organizational structure, staffing levels, and the efficiency and effectiveness of 
the development review, permitting, and inspection processes in a report to the City. City staff, and the Matrix 
Consulting Group presented the report’s analysis and recommendations to the City Council on April 16, 2019. 
The City Council accepted the report, including a recommendation to prepare a Zoning Ordinance Amendment 
to streamline the development review process by establishing an Administrative Hearing process and 
discontinuing the Planning Commission Subcommittee.  
 
At present, different types of planning entitlement applications are reviewed and approved by staff, the 
Planning Commission (PC) Subcommittee, Planning Commission, or City Council. Generally, staff and the PC 
Subcommittee review minor site development permits and minor conditional use permits, while the Planning 
Commission and the City Council review more complex entitlement requests. Given that applications reviewed 
by the PC Subcommittee, Planning Commission, and City Council take significantly more time to process, the 
Matrix report recommended establishing a Zoning Hearing Officer (also referred to as a Zoning Administrator), 
who is a City staff designee, to streamline the review process for minor entitlement applications that currently 
require PC Subcommittee approval. The Zoning Administrator would conduct public hearings on a regular 
basis for the review and subsequent approval or denial of minor entitlement applications, providing greater 
flexibility and frequency of hearing dates and reducing processing times of minor entitlement applications.  
 
On May 22, 2019, the Planning Commission held a public hearing in accordance with Government Code 
Section 65854 and reviewed the draft ordinance. The Planning Commission voted five to two (Alcorn, Mandal, 480



 
 
Chuan, Chua, and Tao in favor; Ciardella, Morris opposed) to recommend that the City Council approve the 
Ordinance. The Planning Commission included an additional recommendation that the City Council consider 
directing Planning staff to develop specific criteria for determining when the Zoning Administrator should refer 
projects to the Planning Commission for their review.  
 
Analysis: 
This proposed Administrative Hearing process requires amending the City’s Zoning Ordinance (Title XI 
“Zoning, Planning and Annexation” of the Municipal Code). Based on the direction received from the City 
Council at the April 16, 2019 meeting, staff prepared a draft zoning ordinance amendment to establish a 
Zoning Administrator and discontinue the Planning Commission Subcommittee. Specifically, the zoning text 
amendment amends Section 2 (“Definitions”), Section 13 (“Special Uses”), Section 15 (“Special Events and 
Activities”), Section 24 (“Signs”), Section 53 (“Off-Street Parking Regulations”), Section 55 (“Exceptions”), 
Section 57 (“Applications”), and Section 64 (“Development Review Process”) of the Zoning Code.   
 
Staff proposes the following changes to the Zoning Ordinance to establish a Zoning Administrator role, 
implement its review authority, and discontinue the Planning Commission Subcommittee.  
 

Add “Zoning Administrator” and Delete “Planning Commission Subcommittee” from 
Subsection XI-10-2.02 “General Definitions” 
Subsection XI-10-2.02 “General Definitions” of the Zoning Ordinance lists and defines general terms 
and phrases of terms found throughout the zoning code, including City officials. Given that this zoning 
text amendment also discontinues the Planning Commission Subcommittee as a decision-making 
authority, staff recommends deleting “Planning Commission Subcommittee” from the “General 
Definitions” subsection and adding “Zoning Administrator.” Consistent with the definitions for other City 
officials, the “Zoning Administrator” will be defined as the “Zoning Administrator of the City or designee”.  

 
Delete References to “Planning Commission Subcommittee” and “Hearing Officer” and Replace 
with “Zoning Administrator” Throughout the Zoning Code 
Generally, the Planning Commission Subcommittee is referenced throughout the Zoning Ordinance to 
identify the extent of its review authority. As this zoning text amendment will discontinue the Planning 
Commission Subcommittee as a decision-making body, staff recommends deleting all references to the 
“Planning Commission Subcommittee” in the Zoning Code and replacing each reference with “Zoning 
Administrator.” The Planning Commission will be the appellate body to decisions previously under 
Planning Commission purview but proposed to be under the authority of the Zoning Administrator.  
 
Moreover, there are three references in the Zoning Ordinance to a “Hearing Officer” in two subsections. 
Because the Zoning Administrator will also replace that function, all references to “Hearing Officer” in 
the Zoning Ordinance will also be deleted and replaced with “Zoning Administrator.”  

 
Change Decision-Making Authority for Site Development Permits from Planning Commission to 
Zoning Administrator 
Subsection XI-10-57.03(B)(1)(a) of the Zoning Ordinance confers the authority to review Site 
Development Permits to the Planning Commission. Projects subject to the Site Development Permit 
requirement include, but are not limited to, new main buildings, new accessory buildings over 2,500 
square feet, new parking lots, and additions to multi-family residential projects. Consistent with the 
Matrix Study recommendations, staff recommends transferring the authority to grant or deny Site 
Development Permits to the Zoning Administrator.  
 
Granting the authority to review Site Development Permits to the Zoning Administrator would continue 
to provide a public hearing process for input on architectural and site design, parking, and other 
development issues and reduce the overall time and expense involved in getting scheduled on a bi-
monthly Planning Commission agenda. Moreover, the Zoning Administrator may refer Site 
Development Permits to the Planning Commission if the Zoning Administrator determines that the 
extraordinary complexity of the proposed project or extraordinary public interest in the Site 
Development Permit warrants consideration by the Planning Commission. 
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Site Development Permits for projects within the Hillside Combining District would remain subject to 
review and approval by the Planning Commission and City Council pursuant to Subsection XI-10-45.09 
of the Zoning Code. In all cases, the City Council would continue to retain authority to call up any 
project for consideration and a final decision. 

 
Reduce Noticing Distance for Minor Conditional Use Permits from 1,000 Feet to 300 Feet  
Table XI-10-64.04-1 “Public hearing Requirements” of the Zoning Code enumerates the required 
notification radius by project type. Currently, Minor Conditional Use Permits require a 1,000-foot 
notification radius, which is the same radius as Conditional Use Permits, Environmental Impact 
Reports, General Plan Amendments, and Zoning Amendments. Staff recommends reducing the 
notification radius for Minor Conditional use Permit from 1,000 feet to 300 feet, which is the same 
notification radius as Site Development Permits. Minor Conditional Use Permits requiring a public 
hearing would be under the purview of the Zoning Administrator.   

 
Policy Alternatives: 
 
Alternative 1: Do not establish an Administrative Hearing Process (Zoning Administrator) and continue 
review of minor entitlement applications by the Planning Commission Subcommittee 
 
Pros: Continue processing entitlement applications according to established procedures. 

Cons: Requires significantly more time and expense to process, less flexibility and frequency of hearing dates. 

Reason Not Recommended:  
As discussed above, the intent of establishing an administrative hearing process is to streamline the 
development review process and reduce overall costs by providing greater flexibility and frequency of hearing 
dates and reducing processing times. If the City Council does not establish an administrative hearing process, 
entitlement applications would continue to take significantly more time to process and hearings would be held 
less frequently and with less flexibility. This will slow down the development process and result in a 
requirement to increase the associated planning permit fees. 
 
California Environmental Quality Act: 
Staff has determined that the proposed Ordinance is categorically exempt from environmental review under the 
California Environmental Quality Act (CEQA) pursuant to Section 15061(b)(3) of the CEQA Guidelines. 
Introduction and adoption of this Ordinance is not subject to review under CEQA, pursuant to the “common 
sense exemption” that CEQA only applies to projects that have the potential for causing a significant effect on 
the environment. Where it can be seen with certainty that there is no possibility that the activity in question may 
have a significant effect on the environment, the activity is not subject to CEQA. (CEQA Guidelines, § 
15061(b)(3)) A “significant effect on the environment” means a substantial, or potentially substantial, adverse 
change in any of the physical conditions within the area affected by the project. (CEQA Guidelines, § 15382.) 
This Ordinance would establish an administrative hearing process, but would not permit any particular project. 
Therefore, it can be seen with certainty that there is no possibility that the Ordinance in question may have a 
significant effect on the environment; accordingly, the Ordinance is exempt from CEQA review. 
 
Moreover, this Ordinance is not a “project” under CEQA per Section 15378(b)(5) of the CEQA Guidelines. 
Section 15378(b)(5) of the CEQA Guidelines excludes from the definition of “project” “[o]rganizational and 
administrative of governments that will not result in direct or indirect physical changes in the environment.” The 
subject of this Ordinance is the establishment of the Zoning Administrator and discontinuance of the Planning 
Commission, which is both an organizational and administrative change. Further, this Ordinance would not 
permit any particular project and, therefore, would not result in direct or indirect physical changes in the 
environment. Therefore, this Ordinance is not a “project” under CEQA Guidelines Section 15378 and, 
accordingly, is exempt from CEQA review.   
 
 
Recommendation: 

1) Conduct a public hearing and move to close the hearing following comments. 482



 
 
2) Consider the Exemption in accordance with the California Environmental Quality Act (CEQA) pursuant to 

CEQA Guidelines Section 15061(b)(3) (Common Sense Exemption) and CEQA Guidelines Section 

15378(b)(5) (Not a Project). 

3) City Attorney shall read aloud title of Ordinance No. 38.834. 

4) Move to waive the first reading beyond the title and introduce Ordinance No. 38.834 Amending Milpitas 
 Municipal Code Title XI, Chapter 10, Section 2 (“Definitions”), Section 13 (“Special Uses”), Section 15 
 (“Special Events and Activities”), Section 24 (“Signs”), Section 53 (“Off-Street Parking Regulations”), 
Section  55 (“Exceptions”), Section 57 (“Applications”), and Section 64 (“Development Review Process”) 
 
 
Attachments: 
a) Planning Commission Resolution No. 19-016 
b) Proposed City Council Ordinance No. 38.834 – for Introduction 
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PLEASE NOTE: 
 

This copy of Ordinance No. 38.834 is a “redlined” version for your 

convenience.  Text additions are designated by an underline and text 

deletions are designated with a strikethrough. 
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REGULAR 

 

NUMBER: 38.834 

 

TITLE: AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF MILPITAS AMENDING 

SECTIONS OF CHAPTER 10 OF TITLE V OF THE MILPITAS MUNICIPAL CODE 

ESTABLISHING AN ADMINISTRATIVE HEARING PROCESS AND DISCONTINUING THE 

PLANNING COMMISSION SUBCOMMITTEE 

 

HISTORY: This Ordinance was introduced (first reading) by the City Council at its meeting of 

____________________, upon motion by_________________________ and was adopted (second 

reading) by the City Council at its meeting of _______________, upon motion by 

____________________________.  The Ordinance was duly passed and ordered published in accordance 

with law by the following vote: 

 

AYES:   

 

  NOES:   

 

  ABSENT:  

 

  ABSTAIN:  

 

 

ATTEST:      APPROVED: 

 

 

________________________________   __________________________ 

Mary Lavelle, City Clerk    Rich Tran, Mayor 

 

 

APPROVED AS TO FORM: 

 

 

________________________________ 

Christopher J. Diaz, City Attorney 
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RECITALS AND FINDINGS: 

 

WHEREAS, in late 2018, the City retained the Matrix Consulting Group to assess the organizational structure, 

staffing levels, service delivery, and user fees related to the development review, permitting, and inspection process; and 

 

WHEREAS, City staff and the Matrix Consulting Group presented the report’s analysis and recommendations to 

City Council on April 16, 2019; and 

 

WHEREAS, one of the recommendations in the report for the Planning Department is to designate a member of 

the Planning Department staff as a zoning hearing officer, also known as a zoning administrator, and the City has 

determined that an appropriate designation would be the Planning Director or his or her designee; and 

 

WHEREAS, a zoning administrator would streamline the review process for minor entitlement applications that 

currently require Planning Commission Subcommittee approval.  Moreover, the zoning administrator would conduct 

public hearings on a regular basis for the review and subsequent approval or denial of minor entitlement applications, 

providing greater flexibility and frequency of hearing dates and reducing processing times of minor entitlement 

applications; and 

 

WHEREAS, on April 16, 2019, the City Council considered the report prepared by the consultant and directed 

staff to prepare a zoning ordinance to implement the report’s recommendation; and 

 

WHEREAS, the City has prepared a Zoning Amendment (“Amendment”) to the City’s Municipal Code, 

including refinements to Section XI-10-2 (“Definitions”), Section 13 (“Special Uses”), Section 15 (“Special Events and 

Activities”), Section 24 (“Signs”), Section 53 (“Off-Street Parking Regulations”), Section 55 (“Exceptions”), Section 57 

(“Applications”), and Section 64 (“Development Review Process”); and 

 

WHEREAS, on May 22, 2019, the Planning Commission of the City of Milpitas held a lawfully noticed public 

hearing to solicit public comment and consider the proposed Amendment, take public testimony, and make a 

recommendation to the City Council on the proposed Amendment. 

 

NOW, THEREFORE, the City Council of the City of Milpitas does ordain as follows: 

 

SECTION 1. RECORD AND BASIS FOR ACTION 

 

The City Council has duly considered the full record before it, which may include but is not limited to such things as the 

City staff report, testimony by staff and the public, and other materials and evidence submitted or provided to the City 

Council.  Furthermore, the recitals set forth above are found to be true and correct and are incorporated herein by 

reference.  

 

SECTION 2. CALIFORNIA ENVIRONMENTAL QUALITY ACT 

 

Based on its review of the entire record, including the staff report, public comments and testimony presented to the 

Planning Commission and City Council, and the facts outlined below, the City Council hereby finds and determines that 

this Ordinance has been assessed in accordance with the California Environmental Quality Act (Cal. Pub. Res. Code, 

§ 21000 et seq.) (“CEQA”) and the State CEQA Guidelines (14 Cal. Code Regs., § 15000 et seq.) and is categorically 

exempt from CEQA under CEQA Guidelines, § 15061(b)(3), which exempts from CEQA any project where it can be seen 

with certainty that there is no possibility that the activity in question may have a significant effect on the environment. 

This Ordinance would establish an administrative hearing process, but would not permit any particular project.  Therefore, 

it can be seen with certainty that there is no possibility that the Ordinance in question may have a significant effect on the 

environment; accordingly, the Ordinance is categorically exempt from CEQA. 

 

Moreover, this Ordinance is not a “project” under CEQA per Section 15378(b)(5) of the CEQA Guidelines.  Section 

15378(b)(5) of the CEQA Guidelines excludes from the definition of “project” “[o]rganizational and administrative of 

governments that will not result in direct or indirect physical changes in the environment.”  The subject of this Ordinance 

is the establishment of the zoning administrator and discontinuance of the Planning Commission Subcommittee, which is 
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both an organizational and administrative change.  Further, this Ordinance would not permit any particular project and, 

therefore, would not result in direct or indirect physical changes in the environment.  Therefore, this Ordinance is not a 

“project” under CEQA Guidelines Section 15378 and, accordingly, is exempt from CEQA review.    

 

SECTION 3. GENERAL PLAN CONSISTENCY 

 

The proposed Zoning Amendment to establish a zoning administrator is an implementation action that will improve the 

City’s fiscal sustainability because it will reduce expenses for the applicant and the City by reducing the timeline 

associated with application processing and the corresponding reduction in permitting costs.  This is consistent with Land 

Use Guiding Principle 2.a-G-11, which aims to promote land use policy and implementation actions that improve the 

City’s fiscal sustainability.  Establishing a zoning administrator will not conflict with or impede achievement of any of the 

goals, policies, or land use designations established in the General Plan. Therefore, this Zoning Amendment to establish 

the zoning administrator is consistent with the General Plan, specifically, Land Use Guiding Principle 2.a-G-11 

 

SECTION 4. AMENDMENT OF MILPITAS MUNICIPAL CODE TITLE XI, CHAPTER 10, SECTION 2 
 

The following entries in Title XI, Chapter 10, Section 2 “Definitions,” Subsection XI-10-2.02 “General Definitions,” of 

the Milpitas Municipal Code are hereby amended to read as follows:  

 

L.  The words "Planning Commission" or "Commission" shall mean the City Planning Commission.  

M.  The words "Planning Commission Subcommittee" or "PC Subcommittee" shall mean the City Planning 

Commission Subcommittee.  

MN.  The word "Council" shall mean the City Council, the governing body of the City.  

NO.  The word "City" shall mean the City of Milpitas.  

OP.  The word "County" shall mean the County of Santa Clara.  

PQ.  The word "State" shall mean the State of California.  

QR.  The words "Zoning Ordinance" or "this Chapter" or "Zoning Code" shall mean Title XI, Chapter 10 of the 

municipal code of the City.  

RS.  The words "General Plan" shall mean the General Plan of the City.  

ST.  The word "code" shall mean the municipal code of the City.  

TU.  Unless otherwise indicated, reference in this Chapter to whole numbers of sections includes all of the decimal-

numbered paragraphs listed under such whole number section; i.e., a reference to Section 1.00 includes Subsections 

1.01, 1.01-1 where the same are applicable.  

UV.  The word "lot" includes "plot".  

VW.  The word "building" includes "structure" except as specified.  

WX.  The words "Enforcement Officer" means that person or persons specifically designated by the City Manager 

to enforce the provisions of this Chapter.  

X. The words “Zoning Administrator” shall mean the City Zoning Administrator. 

 

SECTION 5. AMENDMENT OF MILPITAS MUNICIPAL CODE TITLE IX, CHAPTER 10, SECTION 13 

 

Title XI, Chapter 10, Section 13 “Special Uses,” Subsection XI-10-13.11(D)(2) “Temporary Uses and Structures” of the 

Milpitas Municipal Code is hereby amended to read as follows:  

 

For temporary seasonal sales located on church/religious sites and school sites within residential (R) zoning 

districts, the Zoning Administrator Planning Commission Subcommittee may approve the request through a 

Minor Site Development Permit.  

 

SECTION 6. AMENDMENT OF MILPITAS MUNICIPAL CODE TITLE XI, CHAPTER 10, SECTION 15 

 

Title XI, Chapter 10, Section 15 “Review Requirement,”, Table XI-10-15.03-1 “Review Requirements for Special 

Events” of the Milpitas Municipal Code is hereby amended to read as follows:  
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Threshold for review  

Planning 

Director or 

Designee  

Planning 

Commission 

Subcommittee 

Zoning 

Administrator 

Hearing 

Officer  

Minor Events  
•Any Special Event with or without amplified sound that does not exceed four 

consecutive days (including set up and tear down).•Block parties on a residential 

street. 
1 
 

X    

Major Events  
•Any Special Event that exceeds four consecutive days (including set up and tear 

down); up to seven days with or without amplified sound and/or street closures 

or any event that anticipates crowds exceeding 1,000 people. 
2 
 

X    

Multiple Reviews  
•Recurring Special Events (up to four events per calendar year): Applicant may 

request a one-time review and issuance of a Special Event Permit for events 

which occur up to four times per calendar year for a permissible duration of four 

consecutive days for each recurring event. 
3 
 

•Multi-Year Events: Applicant may request a Special Event Permit good for up 

to three years for Special Events that will be held annually, for up to three 

consecutive years in the same location. Applicant must demonstrate that the 

same event location, layout, date and times are adhered to for each event. 
3 
 

X  X   

Appeals or Revocations  
•Hearing on a notice of decision to deny an application for Special Event Permit 

or to revoke or appeal a Special Event Permit. 
4 
 

 X X  

3 
Planning Director may recommend to Zoning AdministratorPlanning Commission Subcommittee for review and approval.  

4 Appeals to the Zoning Administrator Hearing Officer may only occur after denial or revocation by the Planning Director or designee.  

 

SECTION 7. AMENDMENT OF MILPITAS MUNICIPAL CODE TITLE XI, CHAPTER 10, SECTION 24 

 

The following entry in Title XI, Chapter 10, Section 24 “Signs,” Subsection XI-10-24.03(C) “General Regulations” of the 

Milpitas Municipal Code is hereby amended to read as follows: 

 

C. Design Guidelines. In considering the appropriateness of the design proposed for any sign as provided in 

this Section, the following criteria shall be utilized by the Planning Commission, Zoning Administrator,Planning 

Commission Subcommittee and Planning staff: 

 

SECTION 8. AMENDMENT OF MILPITAS MUNICIPAL CODE TITLE XI, CHAPTER 10, SECTION 53 

 

The following entry in Title XI, Chapter 10, Section 53 “Off-Street Parking Regulations,” Subsection XI-10-53.05(B) 

“Maintenance of Off-Street Parking” of the Milpitas Municipal Code is hereby amended to read as follows: 

 

B. Temporary Sales, Storage and Advertising. The sale or storage of merchandise in permissive parking 

areas may be allowed by the Zoning AdministratorPlanning Commission Subcommittee through the approval of a 

Minor Site Development Permit and subject to such reasonable conditions as may be deemed necessary by the 

Planning Commission to ensure adequate parking, access and circulation. 

 

SECTION 9. AMENDMENT OF MILPITAS MUNICIPAL CODE TITLE XI, CHAPTER 10, SECTION 53 

 

The following entry in Title XI, Chapter 10, Section 53 “Off-Street Parking Regulations,” Subsection XI-10-

54.10(C)(2)(a) “Maintenance of Off-Street Parking” of the Milpitas Municipal Code is hereby amended to read as 

follows: 
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 a.   For any nonresidential or new multi-family projects and single-family tract projects within a zoning 

district combined with the "S" Overlay District, fences at the rear and side yards may be eight (8) feet maximum 

height when approved by the Zoning Administrator Planning Commission through a Site Development Permit.  

 

SECTION 10. AMENDMENT OF MILPITAS MUNICIPAL CODE TITLE XI, CHAPTER 10, SECTION 55 

 

The following entry in Title XI, Chapter 10, Section 55 “Exceptions,” Subsection XI-10-55.03(8)(e) “Rear Yard – 

Building Additions for R1 and R2” of the Milpitas Municipal Code is hereby amended to read as follows: 

 

e. Applications for building permit pursuant to this section shall provide the Planning Division with 

sufficient information to determine the remaining rear yard set back and coverage of the required rear yard area as 

specified in (a) through (c) above. Building additions proposed for all legal, conforming single-family and two-

family dwellings in the Valley Floor Residential districts require review and approval by the Planning Division or 

Zoning AdministratorPlanning Commission Subcommittee, pursuant to Section 57.03, Site Development Permits 

and Minor Site Development Permits, of this Chapter. 

 

SECTION 11. AMENDMENT OF MILPITAS MUNICIPAL CODE TITLE XI, CHAPTER 10, SECTION 57, 

SUBSECTION XI-10-57.03 (B)(1)(a) 

 

The following entries in Title XI, Chapter 10, Section 57 “Applications,” Subsection XI-10-57.03(B)(1)(a) “Review by 

Planning Commission” of the Milpitas Municipal Code are hereby amended to read as follows: 

 

a. Review by Zoning AdministratorPlanning Commission. The Zoning AdministratorPlanning Commission has 

the authority to review Site Development Permits, subject to the concurrent review and appeal provisions of 

Section XI-10-64.04-1, Consideration of Concurrent Applications, and Section XI-10-64.05, Appeals, of this 

Chapter. 

 

 

SECTION 12. AMENDMENT OF MILPITAS MUNICIPAL CODE TITLE XI, CHAPTER 10, SECTION 57, 

SUBSECTION XI-10-57.03(B)(2) 

 

The following entries in Title XI, Chapter 10, Section 57 “Applications,” Subsection XI-10-57.03(B)(2) “Minor Site 

Development Permits” of the Milpitas Municipal Code are hereby amended to read as follows: 

 

Minor Site Development Permits. Either Planning staff or Zoning Administrator the Planning Commission 

Subcommittee consisting of two (2) Planning Commissioners has the authority to review Minor Site Development 

Permits, subject to the concurrent review and appeal provisions listed above [Section XI-10-57.07(B)(1)] and 

Section XI-10-57.07(C)(2), Applicability, or when another section of this Title requires such review. When the 

Zoning AdministratorPlanning Subcommittee determines that it is in the public interest for the Minor Site 

Development Permit application to be considered by the Planning Commission, the Zoning 

AdministratorPlanning Subcommittee shall forward the application to the Planning Commission for review in the 

same manner as Site Development Permits, as described in subsection XI-10-57.03(E)(1), Review Procedures, 

Site Development Permits, below. No public hearing is necessary for a Minor Site Development Permit when 

heard by the Zoning AdministratorPlanning Commission Subcommittee. 

 

SECTION 13. AMENDMENT OF MILPITAS MUNICIPAL CODE TITLE XI, CHAPTER 10, SECTION 57, 

SUBSECTION XI-10-57.03(C)(2) 

 

The following entries in Title XI, Chapter 10, Section 57 “Applications,” Subsection XI-10-57.03(C)(2)(a) and (d) “Minor 

Site Development Permits” of the Milpitas Municipal Code are hereby amended to read as follows: 

 

a.  Review by Zoning AdministratorPlanning Commission Subcommittee:  

i.  Any deletion or amendment of a previously imposed condition of approval for a Minor Site 

Development Permit approved by the Zoning AdministratorPlanning Commission Subcommittee.  
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ii.  Review for certain alterations or additions to residential, nonresidential and mixed-use sites/buildings, 

as indicated in Table XI-10-57.03-1, Additions or Alterations Requiring Minor Site Development 

Permits. Projects that exceed the threshold for planning staff review, as indicated in Table XI-10-

57.03-1, Additions or Alterations Requiring Minor Site Development Permits. 

 

d.  Planning Division staff may require review by the Zoning AdministratorPlanning Commission 

Subcommittee at their discretion.  

 

SECTION 14. AMENDMENT OF MILPITAS MUNICIPAL CODE TITLE XI, CHAPTER 10, SECTION 57, 

TABLE XI-10-57.03-1 

 

The following entry in Title XI, Chapter 10, Section 57 “Applications,” Table XI-10-57.03-1 “Additions or Alterations 

Requiring Minor Site Development Permits” of the Milpitas Municipal Code is hereby amended to read as follows: 

 

Project Type  Zoning AdministratorPlanning Commission Subcommittee  Staff review  

 

SECTION 15. AMENDMENT OF MILPITAS MUNICIPAL CODE TITLE XI, CHAPTER 10, SECTION 57 

 

The following entries in Title XI, Chapter 10, Section 57 “Applications,” Subsection XI-10-57.03(E) “Review 

Procedures” of the Milpitas Municipal Code are hereby amended to read as follows: 

 

 E.  Review Procedures.  

1.  Site Development Permit.  

 

a.  The Zoning AdministratorPlanning Commission shall hold a public hearing on said application upon such 

notice as is required in Section XI-10-64, Development Review Process, of this Chapter.  

b.  After conclusion of the hearing, the Zoning Administrator Planning Commission may approve the 

application, approve it subject to such conditions as the Zoning AdministratorPlanning Commission may 

impose, or disapprove the application.  

 

For applications requiring City Council approval, the Planning Commission shall forward its recommendation to 

the City Council.  

 

i.  The Planning Commission may impose such conditions as it deems necessary to protect the best 

interests of the surrounding property, of the neighborhood, and as it deems in conformity with the 

requirements of the General Plan.  

 

2.  Minor Site Development Permit.  

 

a.  Review by Zoning AdministratorPlanning Commission Subcommittee. The Zoning 

AdministratorPlanning Commission Subcommittee shall indicate by action minutes whether the proposed 

site plan for a project shall be approved, approved with modifications and/or conditions, or denied.  

 

i.  The Zoning AdministratorPlanning Commission Subcommittee may require review by the Planning 

Commission at its discretion.  

ii.  If the Planning Commission Subcommittee members disagree on a decision for a project, then the 

project will be placed on the agenda for Planning Commission review, with no additional fees 

required.  

 

b.  Review by Planning Division. The Planning Division staff shall make investigations as necessary to 

determine whether or not the proposed project conforms or may be conditioned to conform fully to the 

intent of the Zoning and Sign Ordinances.  
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SECTION 16. AMENDMENT OF MILPITAS MUNICIPAL CODE TITLE XI, CHAPTER 10, SECTION 57, 

SUBSECTION XI-10-57.04 

 

The following entries in Title XI, Chapter 10, Section 57 “Applications,” Subsection XI-10-57.04 “Conditional Use 

Permits and Minor Conditional Use Permits” of the Milpitas Municipal Code are hereby amended to read as follows: 

 

A.  Purpose and Intent.  
 

2.  It is the purpose of the Minor Conditional Use Permit process to provide for the streamlined review of 

uses that may have an impact on the surrounding environment and require discretionary review, but 

due to their nature, scale or location, do not require discretionary consideration by the full Planning 

Commission. Either the Zoning Administrator Planning Commission Subcommittee or Planning staff 

has the authority to review Minor Conditional Use Permits. The Minor Conditional Use Permit 

process has as its purpose the same goals for uses described for the Conditional Use Permit process 

above.  

 
B.  Authority.  

 

2.  Minor Conditional Use Permits. Minor Conditional Use Permits may be approved either by the 

Zoning AdministratorPlanning Commission Subcommittee or administratively by Planning staff. 

a.  Review by the Zoning AdministratorPlanning Commission Subcommittee. The Zoning 

Administrator Planning Commission Subcommittee has the authority to approve Minor 

Conditional Use Permits for those uses listed in the use tables of the Zoning Ordinance. Such 

approvals shall be subject to the concurrent review and appeal provisions of Section XI-10-64, 

Development Review Process, of this Chapter.  

 

SECTION 17. AMENDMENT OF MILPITAS MUNICIPAL CODE TITLE XI, CHAPTER 10, SECTION 64, 

TABLE XI-10-64.02-1 

 

Title XI, Chapter 10, Section 64 “Development Review Process,” Table XI-10-64.02-1 “Decision-Making Body and 

Role” of the Milpitas Municipal Code is hereby amended to read as follows: 

 

Table XI-10-64.02-1  

Decision-Making Body and Role 
1
 

Type of Permit or Decision  
Procedures 

are found in:  

Planning 

Division  

Zoning 

Administrator 

Planning 

Commission 

Subcommittee  

Hearing 

Officer  

Planning 

Commission  

City 

Council  

Land Use Permits and other Development Entitlements  

Staff Review 
2 
  Issuance    Appeal  Appeal  

Conditional Use Permits  XI-10-57.04     Decision  Appeal  

Development Agreements      Recommend  Decision  

Minor Conditional Use Permits 

(Zoning AdministratorPlanning 

Commission Subcommittee)  

XI-10-57.04   Decision   Appeal  Appeal  

Minor Conditional Use Permits 

(Staff Review)  
XI-10-57.04  Decision    Appeal  Appeal  

Minor Site Development 

Permits (Zoning 

AdministratorPlanning 

XI-10-57.03   Decision   Appeal  Appeal  
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Commission Subcommittee)  

Minor Site Development 

Permits (Staff Review)  
XI-10-57.03  Decision  Appeal  Appeal  Appeal  

Mobile Home Park Conversion 

Permit  

Title XI, 

Chapter 20  
   Recommend  Decision  

Planned Unit Development  XI-10-54.07     Recommend  Decision  

Site Development Permits  XI-10-57.03   Decision  
AppealDecision 

Recommend 
3 
 

Appeal 

Decision 
3 
 

Special Event Permits  XI-15.03  Decision  Appeal Appeal    

Variances  XI-10-57.06     Decision  Appeal  

Zoning Ordinance Administration and Amendments  

General Plan Amendments  XI-10-57.02     Recommend  Decision  

Specific Plan Amendments  XI-10-57.02     Recommend  Decision  

Zoning Amendments  XI-10-57.02     Recommend  Decision  

 

1 "Recommend" means that the decision-making body makes a recommendation to a higher decision-making body; "issuance" means that the permit is a 

ministerial action that is issued by the decision-making body; "decision" means that the decision-making body makes the final decision on the matter; "appeal" 

means that the decision-making body may consider and decide upon appeals to the decision of an earlier decision-making body. Any decision by the Zoning 
Administrator may be appealed to the Planning Commission and any decision by the Planning Commission may be appealed to the City Council as specified in 

Section XI-10-64.05, Appeals and Title I, Chapter 20, of the City's Municipal Code.  
2 Includes Home Occupation Permits (Section XI-10-13.05), Minor Site Development Permits (Section XI-10-57.03) reviews requiring building permits and 
other reviews by Planning Division staff not requiring a building permit or review by other decision-making bodies. Any appeal shall first be to the Planning 

Commission. The Planning Commission's decision, in turn, may be appealed to the City Council, whose decision shall be final.  
3 Refer to Section XI-10-45.09 regarding the process for projects within the "H" Hillside Overlay District. 

 

 

 

SECTION 18. AMENDMENT OF MILPITAS MUNICIPAL CODE TITLE XI, CHAPTER 10, SECTION 64, 

SUBSECTION XI-10-64.03(C) 

 

Title XI, Chapter 10, Section 64 “Development Review Process,” Subsection XI-10-64.03(C) “Consideration of 

Concurrent Applications” of the Milpitas Municipal Code is hereby amended to read as follows: 

 

C.  Omitting Zoning AdministratorPlanning Commission Subcommittee Review. In order to eliminate redundant 

review and an unnecessary lengthening of the discretionary review process, it is appropriate to eliminate Zoning 

AdministratorPlanning Commission Subcommittee review of some applications. When combined applications are 

being processed for a project, and both Planning Commission and Zoning AdministratorPlanning Commission 

Subcommittee review are required, Zoning AdministratorPlanning Commission Subcommittee review shall be 

omitted and Planning Commission review substituted.  

 
SECTION 19. AMENDMENT OF MILPITAS MUNICIPAL CODE TITLE XI, CHAPTER 10, SECTION 64, 

TABLE XI-10-64.04-1 

 

Title XI, Chapter 10, Section 64 “Development Review Process,” Table XI-10-64.04-1 “Public Hearing Requirements” of 

the Milpitas Municipal Code is hereby amended to read as follows: 

 

Project 
1 
 Notification Required Radius  Community Meeting Required 

2 
 

Conditional Use Permit  1,000 feet  No  

Development Agreements  300 feet  No  
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Environmental Impact Report  1,000 feet  No 
3 
 

General Plan Amendment  1,000 feet  Yes  

Mobile Home Park Conversion Permit  Within the mobile home park  Yes  

Minor Conditional Use Permit 
4 
 3001,000 feet  No  

Site Development Permit  300 feet  No  

Specific Plan Amendment  300 feet  No  

Variance  500 feet  No  

Zoning Amendment  1,000 feet  Yes  
1  Amendments to Conditional Use Permits, Development Agreements, Site Development Permits and Variances shall have the same requirements, unless 
otherwise noted.  
2  A community meeting shall be held prior to the public hearing.  
3  Follow the requirements of the California Environmental Quality Act.  
4  Only for Minor Conditional Use Permits issued by the Zoning AdministratorPlanning Commission Subcommittee.  

 

SECTION 20. AMENDMENT OF MILPITAS MUNICIPAL CODE TITLE XI, CHAPTER 10, SECTION 64, 

SUBSECTION XI-10-64.07 (C) AND (E) 

 

The following entries in Title XI, Chapter 10, Section 64 “Development Review Process,”, Subsection XI-10-64.07 

“Extension of Time,” (C) and (E), of the Milpitas Municipal Code are hereby amended to read as follows: 

 

C. Processing Extension Requests. Extension requests for approved applications described in Section XI-10-57, 

Applications, of this Chapter shall be processed in the same manner as a new application, except that the 

extension request shall only be reviewed by the Planning Commission or Zoning AdministratorPlanning 

Commission Subcommittee for Minor Conditional Use Permits, as the decision-making authority. A request 

for an extension of time may be approved, conditionally approved or denied. If approved, conditions may be 

added to the approved application.  
 

E.  Length of extension. The Planning Commission or Zoning AdministratorPlanning Commission Subcommittee 

shall only grant a single time extension within the time period specified in the approval or for eighteen (18) 

months if no time is specified.  

 

 

SECTION 21. SEVERABILITY 

 

The provisions of this Ordinance are separable, and the invalidity of any phrase, clause, provision, or part has no effect on 

the validity of the remainder. 

 

SECTION 22. EFFECTIVE DATE AND POSTING 

 

In accordance with Section 36937 of the Government Code of the State of California, this Ordinance takes effect 30 days 

from the date of its passage.  The City Council hereby directs the City Clerk to cause this Ordinance or a summary thereof 

to be published in accordance with Section 36933 of the Government Code of the State of California. 
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June 18, 2019 Milpitas City Council Agenda Page 498 
 

Item Attachment Documents: 

 

16. Adopt a Resolution Approving an Amendment to the Bylaws Governing  the Milpitas Planning 
Commission (Staff Contact: Rozalynne Thompson, 408-586-3278) 

Recommendation: Adopt a resolution approving an amendment to the bylaws governing the Milpitas 
Planning Commission. 
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CITY OF MILPITAS 
AGENDA REPORT 

(AR) 
 
 
 

Item Title: Adopt a Resolution Approving an Amendment to the Bylaws Governing  the Planning 
Commission of the City of Milpitas 

Category: Consent Calendar-Community Development 

Meeting Date: 6/18/2019 

Staff Contact: Rozalynne Thompson, Senior Planner,408-586-3278 

Recommendation: Adopt a resolution approving an amendment to the bylaws governing the Planning 
Commission of the City of Milpitas 

 
Background: 
On September 28, 2016, the City of Milpitas Planning Commission requested that City staff draft potential 
amendments to its bylaws for consideration. Staff worked with the Planning Commission to delete unnecessary 
provisions and clarify existing language. At the May 24, 2017 Planning Commission meeting, staff presented a 
revised version of the bylaws for recommendation to the City Council. On August 1, 2017, the City Council 
discussed the Planning Commission’s recommended amendments to the bylaws.  The City Council directed to 
staff to bring forward a Resolution to effectuate the proposed amendments.  
 
As part of an update to City Council, staff prepared and presented a resolution, along with clean and redlined 
versions of the bylaws, to the City Council at its October 17, 2017 meeting. Staff recommended that City 
Council adopt a resolution approving all amendments to the bylaws. This item was agendized on the Consent 
Calendar and removed from the calendar for discussion, but was ultimately continued to the November 7, 2017 
City Council meeting. Although this item was placed on the November 7, 2017 agenda, it was not heard by City 
Council and was directed to be continued to the following City Council meeting.  This item was not placed on 
the agenda for the subsequent meeting, which was November 21, 2017 and remained unscheduled until the 
June 18, 2019 meeting.  
 
Analysis: 
Staff has prepared amendments to the bylaws according to the Planning Commission’s recommendations.  
Further, in accordance with subsequent Council direction to streamline development review during the review 
and acceptance of the Community Development CSA Service Delivery Study prepared by Matrix Consulting 
Group, April 2019 recommendations by establishing an Administrative Hearing process, staff has deleted 
references to Planning Commission subcommittees given that an ordinance to discontinue the Planning 
Commission Subcommittee is before City Council for consideration.  The changes to the bylaws will go in 
effect concurrently with the ordinance establishing the Administrative Hearing process, which is anticipated to 
be sometime in September 2019.  A summary of the categories of the changes is listed below: 
 

1. Amendments tracker. An introductory paragraph that tracks the Bylaws adoption and amendment 
dates, as well as the resolutions by which those actions were taken, in order to make it easier to 
trace the history of the document, has been added to the bylaws. 

 
2. Delete unnecessary provisions. Milpitas Municipal Code Section I-500-1.08 authorizes the Planning 

Commission to adopt written rules and regulations, which are then approved by the City Council. 
The scope of these rules and regulations is limited to areas within the Planning Commission’s 
authority. Since the Planning Commission is bound by the laws of the state of California (such as 
the Brown Act and the Public Records Act), as well as the laws of the City of Milpitas Municipal 499



 
 

Code, there is no reason for the Planning Commission to include those laws in their bylaws. To 
avoid unnecessary duplication and conflict between bylaws and federal, state, and local laws, 
references to federal, state, and local laws have been removed. 
 

3. Delete language referencing the Planning Commission Subcommittee.  Given that an ordinance to 
establish and Administrative Hearing process (Zoning Administrator) and discontinue the Planning 
Commission Subcommittee is before City Council for consideration, all language reference to the 
Planning Commission Subcommittee has been deleted to reflect this organizational change.   

 
4. Timing. Currently, some tasks have to be made at particular meetings, per the terms of the bylaws. 

Amendments have been made to allow such tasks to take place on a more flexible schedule.  For 
example, the selection of a Chair and Vice-Chair is currently required to take place at the first 
regular Commission meeting in July. This is problematic if, for some reason, both July meetings 
happen to be canceled or there is only a special meeting called that month. Thus, it is 
recommended the provision be changed to allow for the selection of these officers at the first 
regular meeting in January or as soon thereafter as possible (see new Section 2.02). This 
procedure is consistent with the procedures for other City Commissions. 
 

5. Attendance and punctuality. The bylaws currently require that, after three absences during a 
calendar year, a Planning Commissioner shall be reported to the City Clerk, who shall schedule a 
review of that Commissioner’s attendance with the City Council. This process does not allow 
exceptions for, among other things, excused absences or illnesses, and dictates the City Council’s 
review. The amendments allow more discretion to be exercised (see new Section 3.04). 

 
6. Voting. Provisions limiting the Planning Commission’s authority to alter have been removed. 

 
7. Miscellaneous. Miscellaneous revisions have been made to correct and clarify existing language in 

the bylaws. 

Policy Alternatives: 
 
Alternative 1: Do not amend the Planning Commission bylaws 
 
Pros:  Continue existing rules and procedures  

Cons:  Redundant language and unnecessary provisions would remain in bylaws, amendment history 
untracked, and conflict with ordinance that would discontinue the Planning Commission Subcommittee. 

Reason not recommended:  As written, the Planning Commission bylaws contain redundant language and 
found in the Milpitas Municipal Code and unnecessary provisions.  Amending the bylaws would clarify rules 
and procedures for the Planning Commission by deleting redundant language and unnecessary provisions.   
Further, the existing bylaws do not contain an amendment history. The proposed revisions include an 
introductory paragraph that tracks adoption and amendment dates to record the history of the document. 
Finally, given that an ordinance to discontinue the Planning Commission Subcommittee is before City Council, 
amendment of the bylaws would avoid conflict with the Milpitas Municipal Code on this issue.   

 
California Environmental Quality Act: 
The amendments to the Planning Commission bylaws are not a “project” under the California Environmental 
Quality Act per Section 15378(b)(2) of the CEQA Guidelines. Section 15378(b)(2) of the CEQA Guidelines 
excludes from the definition of “project” “[c]ontinuing administrative or maintenance activities, such as 
purchases for supplies, personnel-related actions, general policy and procedure making (except as they are 
applied to specific instances covered above).” The amendment of the Planning Commission bylaws is general 
policy and procedure making because it is a change to the rules and procedures that govern the operations of 
the Planning Commission.  Further, these amendments would not permit any particular project and, therefore, 
would not result in direct or indirect physical changes in the environment. Therefore, this Ordinance is not a 
“project” under CEQA Guidelines Section 15378(b)( and, accordingly, is exempt from CEQA review.    
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Moreover, these amendments to the Planning Commission bylaws are not a “project” under CEQA per Section 
15378(b)(5) of the CEQA Guidelines.  Section 15378(b)(5) of the CEQA Guidelines excludes from the 
definition of “project” “[o]rganizational and administrative activities of governments that will not result in direct or 
indirect physical changes in the environment.”  The subject of this amendments is the revision of the rules and 
procedures that govern the operation of the Planning Commission, which is an administrative activity.  Further, 
the amendments to the bylaws would not permit any particular project and, therefore, would not result in direct 
or indirect physical changes in the environment.  Therefore, this Ordinance is not a “project” under CEQA 
Guidelines Section 15378 and, accordingly, is exempt from CEQA review.    
 
Recommendation: 
Adopt a resolution approving an amendment to the bylaws governing the Planning Commission of the City of 
Milpitas. 
 
Attachments: 

1. Resolution with Exhibit A to Resolution (amended Planning Commission bylaws) 
2. Redlined version of Planning Commission bylaws 
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RESOLUTION NO.  ________ 

 

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF MILPITAS APPROVING AN AMENDMENT 

TO THE BYLAWS GOVERNING THE PLANNING COMMISSION OF THE CITY OF MILPITAS 

 

WHEREAS, pursuant to Government Code Section 65100, the City Council of the City of Milpitas (the “City”) 

has created a Planning Commission to carry out enumerated planning activities on behalf of the City; and 
 
WHEREAS, Section I-500-1.08 of the Milpitas Municipal Code provides that “[t]he Planning Commission shall 

adopt written rules and regulations as to the time, place and date of its regular meetings and shall adopt such rules and 

regulations as it deems necessary to conduct its business including rules of procedure,” which rules and regulations shall be 

submitted to the City Council for its review, modification, and approval or disapproval; and  

 

 WHEREAS, the rules and regulations currently governing the Planning Commission are found in the City of 

Milpitas Planning Commission Bylaws (the “Bylaws”), which were last updated in October 2004; and  

 

 WHEREAS, on May 24, 2017, at a duly-noticed public meeting, the Milpitas Planning Commission considered 

and discussed amendments to the Bylaws; and  
 

 WHEREAS, at said meeting, the Planning Commission adopted Planning Commission Resolution No. 495, 

recommending the City Council approve the revised Bylaws; and 

 

 WHEREAS, the amendments to the Bylaws are not a “project” under the California Environmental Quality Act 

(“CEQA”) per Section 15378(b)(2) and Section 15378(b)(5) of the CEQA Guidelines; and   

 

 WHEREAS, on June 18, 2019, the Milpitas City Council considered and discussed the proposed revised Bylaws; 

and 
 

NOW, THEREFORE, the City Council of the City of Milpitas hereby finds, determines, and resolves as follows:  

 

1. The City Council has considered the full record before it, which may include but is not limited to such things as 

the revised Bylaws (attached hereto and incorporated herein as Exhibit ‘A’), the staff report, testimony by staff and the 

public, and other materials and evidence submitted or provided to it. Furthermore, the recitals set forth above are found to 

be true and correct and are incorporated herein by reference.  

 
2. The City Council finds that the revised Bylaws are acceptable as presented and will assist the Planning 

Commission in conducting its operations with efficiency and professionalism. 

 

3. The City Council, based on the above findings, hereby approves the revised Bylaws as presented in Exhibit A.  

 

PASSED AND ADOPTED this    day of   , 2019, by the following vote: 

 

AYES: 

NOES: 

ABSENT: 

ABSTAIN:, 

 

ATTEST:      APPROVED: 

 

            

Mary Lavelle, City Clerk    Rich Tran, Mayor 

 

APPROVED AS TO FORM: 

 

      

Christopher J. Diaz, City Attorney 
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BYLAWS  

of the 

CITY OF MILPITAS PLANNING COMMISSION  

 

 

The City Council of the City of Milpitas has approved the following Bylaws of the 

Planning Commission of the City of Milpitas (the “Planning Commission”) by adoption 

of Resolution 7187, as amended by Resolution 7477.  In addition to the rules and 

procedures set forth herein, the Brown Act, the Public Records Act, and all other 

applicable statutes and laws likewise govern the Planning Commission, including 

Milpitas Municipal Code (“MMC”) Title I, Section 500, which governs the formation and 

operation of the Planning Commission.   

 

 

Section 1 - Preface 

 

Pursuant to MMC Section I-500-1.08, the Planning Commission shall adopt written rules 

and regulations as to the time, place and date of its regular meetings and shall adopt such 

rules and regulations as it deems necessary to conduct its business including rules of 

procedure.  Such rules and regulations shall be consistent with the laws of the State of 

California or with the ordinances, resolutions or regulations of the City of Milpitas.  

These bylaws are prepared to serve this purpose.  Any modifications to these provisions 

must be consistent with the underlying Code provisions, as well as all applicable laws. 

 

The City Council of the City of Milpitas established the Planning Commission and 

granted to it responsibilities in the area of land use, redevelopment issues, and planning 

permit decisions.  The intent of these bylaws is to assist and be used by the Planning 

Commission in performing its duties and conducting its meetings.  Failure to adhere 

strictly to a provision of the bylaws shall not, in and of itself, invalidate any action of the 

Planning Commission or the City Council, nor shall it constitute a violation of law or 

procedure nor provide a basis for any claim or cause of action against the City. If a 

conflict arises between these bylaws and the MMC, the MMC shall control.  
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Section 2 – Commission Officers and Duties  

 

2.01 Officers  

The officers of the Planning Commission shall consist of a Chair, Vice-Chair, and a 

Secretary.  

 

2.02 Selection 

At its first regular meeting held for the transaction of business during January, or as soon 

thereafter as may be possible, the Planning Commission shall elect a Chair and a Vice 

Chair for such calendar year.  When a vacancy exists in the office of Chair or Vice Chair, 

the Planning Commission shall elect a member to serve in such capacity for the 

remainder of the calendar year.  The City of Milpitas staff liaison to the Planning 

Commission shall serve as the Planning Commission Secretary.  The Secretary shall 

preside over the election of the Planning Commission officers.  Election of the officers 

shall be placed on the agenda after approval of the agenda. 

 

2.03 Duties  

The duties of the Planning Commission officers shall be as follows:  

 

Chair 

The Chair shall preside over all meetings of the Planning Commission.  

 

Vice Chair  

The Vice-Chair shall assist the Chair in the execution of his or her office and act in 

his or her absence.  

 

Secretary 

It shall be the duty of the Secretary to keep records of all meetings of the Planning 

Commission.  

 

Section 3 - Meetings 

 

3.01 Regular Meetings 

The Planning Commission regular meetings shall generally be the 2nd and 4th 

Wednesdays of each month at 7:00 p.m. in City Hall.  The Planning Commission shall 

generally hold at least one (1) meeting per month.  At the last regular meeting of the 

calendar year, the Planning Commission shall approve a meeting schedule for the 

upcoming year, which calendar may be subsequently amended if necessary. 

 

3.02 Special Meetings  

Special meetings of the Commission are meetings called in addition to those on the 

approved meeting schedule.  Special meetings may be called by the Chair with the 

consent of at least three (3) other members or called with the consent of four (4) members 

of the Commission.  The Brown Act requires the agenda for special meetings to be posted 

twenty-four (24) hours prior to the meeting.  It is a policy of the Planning Commission to 

provide seventy-two (72) hours notice for special meetings, when possible, to allow staff 
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to prepare appropriate support materials.  However, lack of seventy-two (72) hour notice 

will not preclude action if the Brown Act notice requirements are met. 

 

3.03 Other Meetings 

Workshops, study sessions, and retreats are meetings convened for informational 

purposes, Planning Commission training, and study sessions and do not require the 

Planning Commission to take any action. Such meetings shall be posted in the same 

manner as special meetings as described in Section 3.02. 

 

3.04 Attendance and Punctuality 
Commissioners are expected to arrive on time and be present for the entire meeting. 

Commissioners are important City officials whose actions and decisions will have long-

term impacts on the quality of life of city residents and visitors.  Therefore, only in rare, 

unavoidable circumstances should Commissioners miss meetings or workshops.  Three 

(3) or more unexcused absences from meetings and/or workshops during a calendar year 

shall be reported to the City Clerk, who notifies the City Council of the Commissioner’s 

attendance record.  The City Council may choose to subsequently review of the 

Commissioner’s performance to determine any extraordinary reasons or other 

explanations for the Commissioner’s unexcused absences.   

 

3.05 Quorum 

A meeting cannot be conducted without a quorum of the Planning Commission. If 

enough Commissioners abstain due to a conflict of interest so as to lose a quorum, the 

Commission shall exercise the rule of necessity to regain a quorum, as allowed by law.  

Otherwise, disqualified Commissioners shall be chosen by a draw of straws until a 

quorum is reached.  The Commissioner so chosen shall continue to participate in the 

meeting until that matter until is concluded. 

 

Section 4 – Agendas and Minutes 

 

4.01 Agenda Preparation and Distribution 
Not less than nine (9) days prior to any regular scheduled meeting, the secretary of the 

Commission shall endeavor to prepare an agenda which shall list all matters to be 

considered by the Commission at the meeting for which the agenda is prepared.  The 

agenda shall ideally be distributed no less than five (5) days prior to the scheduled 

meeting to all members of the Commission, staff, anyone requesting such agenda and to 

other persons as the Commission and City Council may direct.  Failure to satisfy any of 

the deadlines herein shall not, in and of itself, invalidate any action of the Commission 

Agendas shall be provided as required by the Brown Act. 

 

4.02 Agenda Contents 

The agenda shall contain the place, date and time of the meeting and items to be 

discussed at the meeting, consistent with the Brown Act. 

 

Items can be placed on the agenda by staff as part of their responsibility in reviewing 

planning applications and administering city projects.  
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Any Commissioner may request the placement of an item on a future Commission 

agenda.  Staff shall advise the Commission regarding the amount of time that may be 

necessary to prepare background materials related to the requested item and when the 

next available agenda opening would be.  By majority vote, the Planning Commission 

may place the requested item on a future available agenda, providing at least seventy-two 

(72) hours prior to the meeting at which such item shall be considered in order to comply 

with the Brown Act and allow staff to prepare appropriate support materials.  Items 

requiring additional public noticing will be placed on the next available agenda. 

 

4.03  Minutes 

The Planning Commission shall keep a record of its resolutions, transactions, findings 

and determinations.  The Secretary shall maintain minutes of all proceedings.  The 

meeting agenda and minutes are a public record and shall be available for inspection.  

 

The minutes shall reflect the maker of the motion and the second for all actions.  The vote 

of each Commissioner shall be recorded in the minutes. 

 

 

Section 5 – Meeting Conduct 

 

5.01 Purpose 

The Planning Commission is a public agency with land use planning and decision-

making duties.  It is the policy of the Planning Commission to encourage free and open 

discussion of issues on a Planning Commission meeting agenda, but also to ensure that 

the Commission completes the agenda in a timely manner and in a process that accords 

courtesy and respect to all participants. 

 

5.02 Rules 

Robert’s Rules of Order, Revised, except where inconsistent with the express provisions 

of law, these bylaws, or other resolutions of the Commission, shall govern the conduct of 

meetings of the Commission.  

 

5.03 Close of Public Hearing 

No evidence shall be taken after the public hearing is closed on a matter.   

 

5.04 Addressing the Commission 

As per the Brown Act, the public may comment on any agenda item, however shall do so 

in the following manner: 

 

Each person addressing the Commission is requested, but not required, to give his/her 

name and address in an audible tone of voice for the record and to provide the same on a 

speaker register used to prepare the meeting minutes.  The speaker is requested to state 

whether he or she is appearing as a representative or in a professional capacity such as an 

attorney, engineer, etc., and to state the name of the individual or organization he or she 

is representing, if applicable.  Unless additional time is granted by the Chair, all remarks 
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shall be limited to three (3) minutes and shall be addressed to the Commission as a body 

and not to any individual member thereof.  The Chair may limit repetitive testimony in 

the interest of time. Only members of the Commission or the person having the floor, 

shall be permitted to enter into any discussion, either directly or through a member of the 

Commission, except through the Chair.  Any person who wishes to address the City 

Attorney or staff shall do so through the Chair and not pose questions or remarks to the 

Attorney or staff directly. 

 

5.05 Motions 

When making a motion, the following options are available: 

 

(a) Deny without prejudice 

(b) Deny with prejudice 

(c) Approval  

(d) Approval with conditions 

(e) Continue (table) 

5.06 Voting 

The Chair has the right to vote and make a motion on any issue before the Commission.   

 

The vote of all Planning Commissioners, including the Chair, shall be recorded and no 

vote shall be taken in secret.  All Planning Commissioners shall vote on an item when 

legally able to do so.  Nothing herein shall preclude the Planning Commission from 

meeting or taking action in Closed Session in accordance with the requirements of the 

Brown Act. 

 

5.07  Super-Majority Vote 

Some planning actions,  require a super-majority vote, i.e., the affirmative vote of not less 

than a majority of the total membership of the Planning Commission.  The super-majority 

vote of the total membership of the Planning Commission requires the affirmative vote of 

four (4) of the seven (7) Planning Commissioners.  

 

5.08  Tie-Vote, Lack of Majority Vote   
A tie-vote occurs when there is an equal number of Commissioners who voted in favor of 

a motion as have voted not in favor of a motion, such as a 3-3 vote.  A lack of majority 

vote occurs when less than half of the votes cast support the motion, such as a 3-4 vote.  

When either a tie-vote or lack of majority vote occurs, the motion fails, thereby resulting 

in no action.  A majority vote is necessary to take action on an item, regardless of 

whether the Planning Commission has final authority or advisory authority.  

In all cases, the Planning Commission shall work towards formulating a majority 

recommendation.  If this cannot be achieved, the Planning Commission shall clearly 

summarize their issues to provide direction to the applicant or to the City Council. 

 

5.09 Abstentions 

Prior to taking action, the Commission must receive and weigh all presented evidence 

and testimony.  In cases where a Commissioner is not present for public testimony on an 
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item, the Commissioner should abstain from voting.  This notwithstanding, in cases 

where an item has been continued from a meeting at which a decision-maker has been 

absent, the decision-maker can review the videotape of the meeting or the meeting 

minutes and participate in the continued hearing and vote.   

 

A Planning Commissioner abstaining from voting shall state a reason.  

 

5.10 Passing the Gavel 

When neither the Chair nor the Vice Chair is present or able to vote due to a conflict of 

interest, the gavel shall be passed to the Commissioner with the longest years of service 

as the Chair Pro Tempore with authority to preside over the meeting and/or the agenda 

item.   

 

5.11 Seating Arrangement 

To encourage the integration of recently appointed Commissioners, a meeting seating 

arrangement shall be established by the Chair. 

5.12 Exhibits 
All exhibits filed in connection with any pending matter become part of the record of the 

proceedings and shall be retained subject to compliance with applicable records retention 

policies of the City. 

 

5.13 Order of Procedure, Public Hearing Guidelines 

The following guidelines are for general agenda items.  Variations on the guidelines for 

public hearing items are noted in parentheses. 

 

 Staff report 

 Clarifying questions to staff 

 Applicant presentation 

 Clarifying questions from Commissioners to Applicant 

 Public comment on item (Chair opens public hearing) 

 Applicant responds to questions, comments for clarification, amplification 

 (Close public hearing by motion of Commission) 

 Commissioners deliberate, discuss the item 

 Commissioners vote 

 

The Chair may vary the order otherwise provided above. 

 

5.14 Reports by Staff or its Consultants 

Written reports by staff or its consultants shall be considered a part of the official record 

of the proceeding to which they relate.  Copies of any such written report shall be made 

available to the public at any hearing held on the proceeding to which such report relates. 

 

Section 6 – Commissioner Conduct 

 

6.01 Purpose  
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The Planning Commission recognizes that differences of opinion are inherent in its land 

use subject matter and duties, whether they are differing opinions among Commissioners, 

or, between Commissioners and staff, or Commissioners and the public.  The 

Commission also recognizes that discussion and resolution of such differences are often 

the basis for crafting land use decisions that are most appropriate for the City and its 

neighborhoods.  It is the policy of the Planning Commission to recognize such 

differences and to provide a forum that allows them to be expressed in a respectful, 

courteous manner. 

 

6.02  Recognition from Chair to Make Remarks 

A Commissioner shall obtain recognition from the Chair and address all remarks 

including those to staff and the City Attorney to the Chair.  Once a Commissioner has the 

floor, questions to the City Attorney and staff shall be directed through the chair. 

 

6.03 Appropriate Remarks 

A Commissioner should confine remarks to the merits of the pending question.  All 

statements should have bearing on the adoption of the immediately pending question.  

 

A Commissioner should refrain from offensive remarks directed towards another 

Commissioner or staff.  

 

A Commissioner should not read lengthy passages from reports, books, quotations, etc., 

without permission of the Commission. 

 

6.04  When to Withdraw a Motion 

The maker of a motion who no longer supports his or her motion should ask permission 

to withdraw the motion.  The maker of a motion may vote against the motion but cannot 

speak against it. 

 

6.05  Courtesy to Others 

A Commissioner should refrain from disrupting the Commission and give courteous 

attention to other speakers.  

 

No member should speak a second time on a question if any member who has not yet 

spoken on the question wants to do so.  

 

A Commissioner should be open to all concerns and listen to all participants with an open 

mind, even if he or she disagrees with them.  

 

6.06  Ex-parte Communication 

Commissioners are discouraged from suggesting any change to any project to the 

applicant or staff before the Commission as a whole considers the project. In addition, to 

ensure that all Commissioners receive the same information relative to a project that will 

be reviewed by the Commission, third party contacts are discouraged.  Any such 

communications must be disclosed by the Commissioner at the Commission meeting 

prior to the item being considered.  
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6.07  Communications with the Press 

When speaking to the press, Commissioners shall clearly state that they are speaking for 

themselves only and not for the Commission as a whole.   

 

6.08  Professionalism 

Commissioners are expected to exhibit a professional demeanor during public meetings 

at all times, to ensure decorum and respect to fellow Commissioners, City staff and the 

public.  

 

6.09  Continued Training 

Commissioners should continually strive to improve their land use knowledge and skills.  

 

As funding is available, members of the Planning Commission are encouraged to 

annually attend the League of California Cities Planner’s Institute and may additionally 

attend the League’s Annual Conference.  Alternatively, and subject to available funding, 

Planning Commissioners may choose to attend local conferences or trainings rather than 

the League’s Conference if:  (1) the conference or training is related to planning issues 

applicable in Milpitas, and (2) the amount of money expended by any one Commissioner 

does not exceed the cost of attending the two League Conferences, as budgeted for the 

year.  

 

6.10  Meeting Preparation 

The Milpitas General Plan provides a vision and policy framework for future 

development to of the city, and all Planning Commission decisions must be consistent 

with the adopted policies in the General Plan. The Zoning Ordinance is a tool used by 

City official and staff, including the Planning Commission, to implement the General 

Plan. These documents are Council-approved and legally binding,  and each Planning 

Commissioner has a responsibility to read and comprehend both the General Plan and the 

Zoning Ordinance in order to make sound decisions on issues brought before the 

Commission.  

 

The effectiveness of the Planning Commission requires the Commissioners thoroughly 

prepare themselves prior to a public meeting.  This should include careful review of the 

agenda packets, additional research as needed, and calling upon Planning staff prior to 

the meeting for clarification and understanding of the projects and materials to be 

discussed.  

 

6.11  Meeting Participation 

Each Commissioner’s input is important and valued.  All Commissioners in attendance 

are expected to participate.  

 

6.12  Position Justification 

Public decisions must be accompanied with coherent reasons, as statements are 

incorporated into the legal record. 
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6.13 Staff and Commissioner Roles 

 

Staff’s Role 

Planning staff’s role is to provide the Commission with the information it needs to 

make an independent decision and to provide the Commission with a professional 

recommendation supported with analysis.  Staff’s responsibilities include public 

noticing and reviewing of applications for completeness and compliance with all local 

and state codes, including the California Environmental Quality Act (CEQA).  In 

addition, staff shall assist with facilitating meetings. 

 

Commissioner’s Role 

A Planning Commissioner’s role is to review the information provided by staff, 

evaluate written and oral testimony provided by the general public and the applicant, 

to analyze the project proposal itself, and to make an independent decision which is in 

the best interests of the City and in conformance with applicable laws and regulations.  

 

6.14 The Brown Act 

The Brown Act is the California Open Meeting Law. The Planning Commission and 

Commissioners are subject to its provisions.  Commissioners with questions should 

contact the City Attorney, the Planning Commission Chair or Planning staff.  

 

6.15 Addressing Others 

The appropriate title should be used when acknowledging a meeting participant, such as 

“Mr.”, “Ms.”, “Commissioner”, “Chair”, “Vice-Chair”, etc.  This shows respect, 

professionalism and avoids the appearance of favoritism.  

 

6.16 Conflicts of Interest/Code of Ethics 

The City Attorney may be able to provide advice on avoiding legal and perceived 

conflicts of interest.  Questions on a possible conflict should be addressed to the City 

Attorney prior to the meeting.  Any member of the Planning Commission who has a 

conflict of interest with an item on the agenda shall excuse him or herself prior to the 

introduction of the agenda item, as required by law.   

 

If at a meeting, an unresolved issue arises as to whether a Planning Commissioner may 

have a conflict of interest on an agenda item, the Planning Commission may seek the 

advice of the City Attorney.  The Planning Commission may continue the item to a future 

agenda for resolution of the matter, with consideration of any applicable Permit 

Streamlining Act provisions.  

 

Each Commissioner should work towards maintaining the highest actual and perceived 

integrity level while sitting on the Commission.  In addition, Planning Commissioners 

shall adhere to any applicable local regulations governing ethical conduct adopted by the 

City of Milpitas. 
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BYLAWS  

of the 

CITY OF MILPITAS PLANNING COMMISSION  

 

 

The City Council of the City of Milpitas has approved the following Bylaws of the 

Planning Commission of the City of Milpitas (the “Planning Commission”) by adoption 

of Resolution 7187, as amended by Resolution 7477.  In addition to the rules and 

procedures set forth herein, the Brown Act, the Public Records Act, and all other 

applicable statutes and laws likewise govern the Planning Commission, including 

Milpitas Municipal Code (“MMC”) Title I, Section 500, which governs the formation and 

operation of the Planning Commission.   

 

 

Section 1 - Preface 

 

Milpitas Municipal Code (“MMC”) Title I, Section 500, governs the formation and 

operation of the Planning Commission.  Pursuant to MMC Section I-500-1.08, As set 

forth in Title I, Chapter 500, Section 1.08 of the City of Milpitas Municipal Code 

(“Code”), the Planning Commission shall adopt written rules and regulations as to the 

time, place and date of its regular meetings and shall adopt such rules and regulations as 

it deems necessary to conduct its business including rules of procedure.  Such rules and 

regulations shall not be inconsistent with the laws of the State of California or with the 

ordinances, resolutions or regulations of the City of Milpitas.
1
  These bylaws are prepared 

to serve this purpose.  Any modifications to these provisions must be consistent with the 

underlying Code provisions, as well as all applicable laws. 

 

The City Council of the City of Milpitas established the Planning Commission and 

granted to it responsibilities in the area of land use, redevelopment issues, and planning 

permit decisions.  The intent of these bylaws are intendedis to assist and be used by the 

Planning Commission in performing its duties and conducting its meetings.  Failure to 

adhere strictly to a provision of the bylaws shall not, in and of itself, invalidate any action 

of the Planning Commission or the City Council, nor shall it constitute a violation of law 

or procedure nor provide a basis for any claim or cause of action against the City. If a 

conflict arises between these bylaws and the City of Milpitas Municipal CodeMMC, the 

MMCCode shall control.  
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Section 2 – Adoption and Amendment 

 

2.01 Planning Commission Adoption and Amendment 

These bylaws shall be adopted by and may be amended by resolution of a majority 

of the Commissioners present at any Milpitas Planning Commission meeting.  

 

2.02 City Council Adoption and Amendment 

Upon adoption or amendment by the Planning Commission, such bylaws shall be 

submitted to the City Council for review.  The City Council shall have the power to 

approve, disapprove or modify said bylaws, as it deems necessary. 
1 
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Section 3 - Membership 

 

3.01 Composition  

The Planning Commission shall consist of seven (7) members.  The initial selection 

of the members shall be as set forth in a resolution approved by the City Council.  

Thereafter, the members shall be appointed by the majority of the City Council. 
1 

 

3.02 Qualifications 

At all times during the term of office, a Planning Commissioner shall be a registered 

voter of the City of Milpitas and a resident of the City of Milpitas.  A Planning 

Commissioner shall not hold any other public office or employment in the 

government of the City of Milpitas. 
1 

 

3.03 Application for Appointment 

All applications for Planning Commissioners may be reviewed by any City 

Councilmember.  In addition to any other process for the selection of Planning 

Commissioners, any City Councilmember may recommend to the Mayor a 

candidate for appointment to the Planning Commission from the entire pool of 

applicants. 
1 

 

3.04  Terms of Office  

The term of office for each Planning Commissioner shall be three (3) years, 

commencing on the first day of January and concluding on the 31
st
 day of December 

of the third year thereafter.  These regulations intend to preserve the concept of 

staggered terms for members of the Planning Commission (established by earlier 

City ordinances). 
1 

 

3.05 Removal from Office 

Any or all Planning Commissioners may be removed from office prior to the 

expiration of the normal term of office without cause upon an affirmative vote of 

three (3) City Councilmembers, at a regular meeting of City Council. 
1 

 

3.06 Vacancy 

Any vacancy on the Planning Commission shall be filled by the Mayor with the 

approval of the City Council within sixty (60) days of the date the vacancy is 

created.  Any Commissioner appointed to fill a vacancy shall complete the 

unexpired portion of the normal term of the Commissioner whose office has become 

vacant. 
1 

 

Except in the case of a Commissioner who has been removed from office by vote of 

the City Council, a Commissioner shall remain in office until his/her successor has 

been appointed and takes office.  
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3.07 Compensation  

Each Planning Commissioner shall receive compensation in the amount of $100.00 

for attending any regularly or specially scheduled Planning Commission meeting.  

Such compensation shall not be provided for attending subcommittee meetings. 
1 

 

 

 

Section 4 – Subcommittees 

 

4.01  Creation of Subcommittees 

The Planning Commission may create subcommittees composed of at least two (2) 

members of the Planning Commission. 
1 

 

4.02  Minor Site, Architectural and Landscaping Modifications Subcommittee 

 

Duties 

The duties of this Subcommittee are set forth in XI-10-42.10 of the City of Milpitas 

Zoning Code and shall generally pertain to minor site modifications and modifications to 

architecture and landscaping. 

 

Meetings 

The Subcommittee meeting shall be held prior to the start of the regularly scheduled 

Planning Commission meeting.  The agenda items for the Subcommittee shall be 

included on the Planning Commission agenda. 

 

Attendance 

The Subcommittee shall consist of two (2) members and an alternate.  Attendance of the 

two (2) members at Subcommittee meetings is required and attendance of the alternate is 

highly recommended. 

 

Terms 
Subcommittee terms shall be a period of three months. The terms shall run from January 

1
st
 through March 31

st
, April 1

st
 through June 30

th
, July 1

st
 through September 30

th
, and 

October 1
st
 through December 31

st
.  At a regularly scheduled Planning Commission 

meeting, prior to the beginning of a new term, Planning staff shall announce the 

Subcommittee members serving on the upcoming term based on the rotation schedule 

below. 

 

In order to avoid, where possible, having recently-appointed Planning Commissioners 

with no previous experience on the Planning Commission serving on the Subcommittee, 

Planning staff shall assign to each Planning Commissioner upon appointment to the 

Planning Commission a position in the rotation schedule below.  Each member of the 

Planning Commission shall begin his/her service on the Subcommittee as an alternate 

member for one term.  The same Commissioner shall then occupy the 1
st
 active member 

position for a subsequent term, and proceed to the 2
nd

 active member position for the final 

518



 

 7  

    

term of the rotation.  Nine months of service completes a full rotation on the 

Subcommittee. 

 

Subcommittee Term 

 

 

Alternate 

1
st
 

Active 

2
nd

 

Active 

January 1
st
 through March 31

st 

 

A B C 

April 1
st
 through June 30

th 

 

G A B 

July 1
st
 through September 31

st 

 

F G A 

October 1
st
 through December 31

st
 

 

E F G 

January 1
st
 through March 31

st 

 

D E F 

April 1
st
 through June 30

th 

 

C D E 

July 1
st
 through September 31

st 

 

B C D 

October 1
st
 through December 31

st
 

 

A B C 

 

Inability to Serve Due to Conflicts of Interest 

In order to maintain the effectiveness of the Subcommittee, each Commissioner, 

prior to becoming a Subcommittee member, shall consult with the Planning staff 

and City Attorney to determine the likelihood of facing regular conflicts due to 

involvement in a real estate related profession.  Should a Commissioner determine, 

based on the advice of the City Attorney, that s/he is likely to face regular conflicts 

of interest, the Commissioner shall abstain from participating on the Subcommittee 

as either a member or alternate.  If a member cannot participate on the 

Subcommittee due to such a conflict, the Planning Commission Chair shall serve in 

his/her place.  If the Chair cannot serve due to a conflict, then the Planning 

Commission Vice-Chair shall serve.  If neither the Chair nor Vice Chair can serve 

due to such conflicts, the Commissioner with the longest years of service shall serve.  

 

4.01 Planning Commission Representation on City Subcommittees 

Upon the request of the City Council or City staff, Planning Commission 

representation may be required on various City subcommittees, such as the 

Transportation Subcommittee and the Flood Plain Subcommittee.  The 

appointment of a representative shall be made annually by the majority vote of the 

Planning Commission at the regularly scheduled meeting when the Chair and Vice 

Chair are appointed, unless a particular representative has been specified by the 

City Council. 
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Section 52 – Commission Officers and Duties  

 

52.01 Officers  

The officers of the Planning Commission shall consist of a Chair, Vice-Chair, and a 

Secretary.  

 

52.02 Selection 

At its first regular meeting held for the transaction of business during JulyJanuary, or as 

soon thereafter as may be possible, the Planning Commission shall elect a Chair and a 

Vice Chair for such fiscalcalendar year.  When a vacancy exists in the office of Chair or 

Vice Chair, the Planning Commission shall elect a member to serve in such capacity for 

the remainder of the fiscalcalendar year.  The City of Milpitas staff liaison to the 

Planning Commission shall serve as the Planning Commission Secretary unless the 

Planning Commission chooses to appoint its own secretary at said meeting.  The 

Secretary shall preside over the elections of the Planning Commission officers.  Election 

of the officers shall be placed on the agenda after approval of the agenda. 
1 

 

52.03 Duties  

The duties of the Planning Commission officers shall be as follows:  

 

Chair 

The Chair shall preside over all meetings of the Planning Commission.  

 

Vice Chair  

The Vice-Chair shall assist the Chair in the execution of his or /her office and to act 

in his or /her absence.  

 

Secretary 

It shall be the duty of the Secretary to keep records of all meetings of the Planning 

Commission.  
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Section 6 – Commission Duties 

 

6.01 General Duties 

The Planning Commission is the Planning agency for the City of Milpitas.  The Planning 

Commission shall perform all of those duties related to planning and land use, which 

have been delegated to it by the City Council.  These duties are set out in Title XI, 

Chapter 1 (subdivisions) and Title XI, Chapter 10 (zoning) of the City of Milpitas 

Municipal Code, and include such actions as making decisions on use permits, site and 

architectural reviews, variances, making recommendations on general plan, specific plan 

and zoning amendments, and participating in the CEQA compliance process. 
 

 

Each Planning Commissioner and the Planning Commission shall have the following 

duties and powers:  

 

a. Those specifically authorized by the law of the State of California. 
1
 

b. Such duties as are assigned to the Planning Commission by minute action, 

resolution, or ordinance of the City of Milpitas. 
1
 

c. Such powers as are reasonable and necessary in order to enable the Planning 

Commission to fulfill and carry out its planning functions (see Government Code, 

Section 65102). 
1
 

d. Such powers as are reasonable and necessary in order to enable the Planning 

Commission to advise the City Council with respect to redevelopment functions set 

forth in the Health and Safety Code, and to make recommendations regarding 

owner participation agreements. 
1
 

 

6.02 General Plan 

The Planning Commission shall review, evaluate, and recommend for adoption a 

comprehensive, long range, general plan for the physical growth and development of the 

City of Milpitas and its environs.  

 

6.03 Specific Plan 

The Planning Commission shall review, evaluate, and recommend for adoption specific 

plans designed to effectuate and implement the General Plan.  

 

 

 

Section 73 - Meetings 

 

73.01 Regular Meetings 

The Planning Commission regular meetings shall generally be the 2nd and 4th 

Wednesdays of each month at 7:00 p.m. in City Hall.  The Planning Commission shall 

generally not hold less at leastthan one (1) meeting per month.  At the last regular 

meeting of the calendar year, the Planning Commission shall approve a meeting schedule 

for the upcoming year, which calendar may be subsequently amended if necessary. 
1 
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Meetings of the Planning Commission Subcommittee are addressed in Section 7.03 

below. 

 

73.02 Special Meetings  

Special meetings of the Commission are meetings called in addition to those on the 

approved meeting schedule.  Special meetings may be called by the Chair with the 

consent of at least three (3) other members or called with the consent of four (4) members 

of the Commission.  The Brown Act requires the agenda for special meetings to be posted 

twenty-four (24) hours prior to the meeting.  It is a policy of the Planning Commission to 

provide seventy-two (72) hours notice for special meetings, when possible, to allow staff 

to prepare appropriate support materials.  However, lack of seventy-two (72) hour notice 

will not preclude action if the Brown Act notice requirements are met. 
2
 

 

7.03 3.03 Other Meetings 

 

Workshops 
Workshops, study sessions, and retreats are meetings convened for informational 

purposes, Planning Commission training, and study sessions and do not require the 

Planning Commission to take any action. Such meetings shall be posted in the same 

manner as special meetings as described in Section 3.02. Workshops and agendas posted 

for workshops are subject to the Brown Act. 
2
  

 

Emergency Meetings  
The Brown Act allows for emergency meetings, however, given the Planning 

Commission’s authority it is unlikely that this will be necessary. 
2 

 

37.04 Attendance and Punctuality 
Commissioners are expected to arrive on time and be present for the entire meeting. 

Commissioners are important City officials whose actions and decisions will have long-

term impacts on the quality of life in theof city residents and visitors.  Therefore, only in 

rare, unavoidable circumstances should Commissioners miss meetings or workshops.  If a 

Planning Commissioner missesT three (3) or more unexcused absences from meetings 

and/or workshops during a calendar year shall be reported to r, the Secretary shall 

forward this information to the City Clerk, who notifies the City  to request Council 

review of the Commissioner’s attendance record.  The City Council may choose to 

subsequently review of the Commissioner’s performance purpose of this review will be 

to determine any extraordinary reasons or other explanations for the Commissioner’s 

unexcused absences.  The said review will be held during a regularly scheduled City 

Council meeting and at the conclusion of said review the City Council will hold a vote to 

determine if the Planning Commissioner should be removed from office. 

 

 

7.05 3.05 Quorum 

A meeting cannot be conducted without a quorum of the Planning Commission.    and a 

quorum shall consist of a majority of the entire Commission.  If enough Commissioner’s 

abstain due to a conflict of interest so as to lose a quorum, the Commission shall exercise 
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the rule of necessity to regain a quorum, as allowed by law.  Otherwise, disqualified 

Commissioners shall be chosen by a draw of straws until a quorum is reached.  The 

Commissioner so chosen shall continue to participate in the meeting until that matter 

until is concluded. 

 

 

 

Section 84 – Agendas and Minutes 

 

84.01 Agenda Preparation and Distribution 
Not less than nine (9) days prior to any regular scheduled meeting, the secretary of the 

Commission shall endeavor to prepare an agenda which shall list all matters to be 

considered by the Commission at the meeting for which the agenda is prepared.  This The 

agenda is a public record and shall ideally be distributed no less than five (5) days prior 

to the scheduled meeting to all members of the Commission, staff, anyone requesting 

such agenda and to other persons as the Commission and City Council may direct.  

Failure to satisfy any of the deadlines herein shall not, in and of itself, invalidate any 

action of the Commission Agendas shall be provided as required by the Brown Act. 

 

84.02 Agenda Contents 

The agenda shall contain the place, date and time of the meeting and items to be 

discussed at the meeting, consistent with the Brown Act. 
2

 

 

Items can be placed on the agenda by staff as part of their responsibility in reviewing 

planning applications and administering city projects.  

 In addition, the City Attorney may recommend, where appropriate, pending litigation 

matters be placed on the agenda as closed session items, consistent with the Brown Act. 
2 

 

Any Commissioner may request  to place the placement of an item on a future 

Commission agenda.  Staff shall advise the Commission how muchregarding the amount 

of time that may be necessary to prepare background materials related to the requested 

item and when the next available agenda opening would be.  By majority vote, the 

Planning Commission may place the requested item on a future available agenda, 

providing at least seventy-two (72) hours prior to the meeting at which such item shall be 

considered in order to comply with the Brown Act and allow staff to prepare appropriate 

support materials.  Items requiring additional public noticing will be placed on the next 

available agenda. 

 

The Chair shall have the authority to independently place items on the next available or 

other upcoming Commission agenda by presenting said items to the Secretary.  It is a 

policy of the Planning Commission to provide seventy-two (72) hours when possible to 

allow staff to prepare appropriate support materials.. 
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Items of “immediate need” may be added to the agenda at the same meeting, subject to 

the provisions of the Brown Act. 
2
  

 

8.03 4.03  Minutes 

The Planning Commission shall keep a record of its resolutions, transactions, findings 

and determinations.  The Secretary shall maintain minutes of all proceedings.  The 

meeting agenda and minutes are a public record and shall be available for inspection.  

 

The minutes shall reflect the maker of the motion and the second for all actions.  The vote 

of each Commissioner shall be recorded in the minutes. 

 

 

 

Section 9 5 – Meeting Conduct 

 

9.01 5.01 Purpose 

The Planning Commission is a public agency with land use planning and decision-

making duties.  It is the policy of the Planning Commission to encourage free and open 

discussion of issues on a Planning Commission meeting agenda, but also to ensure that 

the Commission completes the agenda in a timely manner and in a process that accords 

courtesy and respect to all participants. 

 

59.02 Rules 

Robert’s Rules of Order, Revised, except where inconsistent with the express provisions 

of law, these bylaws, or other resolutions of the Commission, shall govern the conduct of 

meetings of the Commission.  

 

95.03 Close of Public Hearing 

No evidence shall be taken after the public hearing is closed on a matter.  The public 

hearing may be reopened to take additional evidence, at the discretion of the 

Commission, prior to action on the matter.  

 

95.04 Addressing the Commission 

As per the Brown Act 
2
, the public may comment on any agenda item, however shall do 

so in the following manner: 

 

Each person addressing the Commission shall is requested, but not required, to give 

his/her name and address in an audible tone of voice for the record and shall writeto 

provide the same on a speaker register used to prepare the meeting minutes.  He/sheThe 

speaker is requested to shall state whether he or /she is appearing as a representative or in 

a professional capacity such as an attorney, engineer, etc., and shall to state the name of 

the individual or organization he or /she is representing, if applicable.  Unless additional 

time is granted by the Chair, all remarks shall be limited to two three (23) minutes and 

shall be addressed to the Commission as a body and not to any individual member 

thereof.  The Chair may limit repetitive testimony in the interest of time.  No person, 

other thanOnly members of the Commission andor the person having the floor, shall be 
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permitted to enter into any discussion, either directly or through a member of the 

Commission, except through the Chair.  Any person who wishes to address the City 

Attorney or staff shall do so through the Chair and not pose questions or remarks to the 

Attorney or staff directly. 

 

9.05 5.05 Motions 

When making a motion, the following options are available: 

 

(a) Deny without prejudice 

(b) Deny with prejudice 

(c) Approval  

(d) Approval with conditions 

(e) Continue (table) 

95.06 Voting 

The Chair has the right to vote and make a motion on any issue before the Commission.  

He/she need not exclaim his/her vote except to break a tie and if not exclaiming his/her 

vote, it will be recorded with the majority unless so designated otherwise.  

 

The vote of all Planning Commissioners, including the Chair, shall be recorded and no 

vote shall be taken in secret.  All Planning Commissioners are required toshall vote on an 

item when legally able to do so.  Nothing herein shall preclude the Planning Commission 

from meeting or taking action in Closed Session in accordance with the requirements of 

the Brown Act. 

 

95.07  Super-Majority Vote 

Some planning actions, such as approval recommendations for general plan or specific 

plan amendments, require a super-majority vote, i.e., the affirmative vote of not less than 

a majority of the total membership of the Planning Commission.  The super-majority vote 

of the total membership of the Planning Commission requires the affirmative vote of four 

(4) of the seven (7) Planning Commissioners.  

 

95.08  Tie-Vote, Lack of Majority Vote   
A tie-vote occurs when there is an equal number of Commissioners who voted in favor of 

a motion as have voted not in favor of a motion, such as a 3-3 vote.  A lack of majority of 

vote occurs when less than half of the votes cast support the motion, such as a 3-4 vote.  

When either a tie-vote or lack of majority vote occurs, the motion fails, thereby resulting 

in no action.  A majority vote is necessary to take an action on an item, regardless of 

whether the Planning Commission has final authority or advisory authority.  

 

In the event of a tie-vote, the Planning Commission may consider continuing the item in 

order to obtain of a majority vote.  However, the tie-vote shall be resolved in a timely 

manner to ensure no project is inadvertently deemed approved under the Permit 

Streamlining Act. 

 

The failure of the Planning Commission to make a majority recommendation to the City 

Council regarding amendments to the General Plan results in the item not going forward 
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to the City Council, unless the applicant appeals.  In all cases, the Planning Commission 

shall work towards formulating a majority recommendation.  If this cannot be achieved, 

the Planning Commission shall clearly summarize their issues to provide direction to the 

applicant or to the City Council. 

 

95.09 Abstentions 

Prior to taking action, the Commission must receive and weigh all presented evidence 

and testimony.  In cases where a Commissioner is not present for public testimony on an 

item, the Commissioner should abstain from voting.  This notwithstanding, Iin cases 

where an item has been continued from a meeting at which a decision-maker has been 

absent, the decision-maker can review the videotape of the meeting or the meeting 

minutes and participate in the continued hearing and vote.   

 

A Planning Commissioner abstaining from voting shall state a reason. The abstention 

shall generally be counted as a vote with the majority.  Examples of abstentions that 

would not be recorded as a vote for the motion include, but are not limited to, abstentions 

due to a conflict of interest, when an affirmative vote is required for the matter, or if the 

abstention would break a tie vote.  

 

95.10 Passing the Gavel 

When neither the Chair nor the Vice Chair is present or able to vote due to a conflict of 

interest, the gavel shall be passed to the Commissioner with the longest years of service 

as a the Chair Pro Tempore with authorityPlanning Commissioner to preside over the 

meeting and/or the agenda item.   

 

95.11 Seating Arrangement 

To encourage the integration of recently appointed Commissioners, a meeting seating 

arrangement shall be established by the Chair. 

95.12 Exhibits 
All exhibits filed in connection with any pending matter become part of the record of the 

proceedings and shall be retained subject to compliance with applicable records retention 

policies of the City. 

 

95.13 Order of Procedure, Public Hearing Guidelines 

The following guidelines are for general agenda items.  Variations on the guidelines for 

public hearing items are noted in parentheses. 

 

 Staff report 

 Clarifying questions to staff 

 Applicant presentation 

 Clarifying questions from Commissioners to Applicant 

 Public comment on item (Chair opens public hearing) 

 Applicant responds to questions, comments for clarification, amplification 

 (Close public hearing by motion of Commission) 

 Commissioners deliberate, discuss the item 

 Commissioners vote 
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The Chair may vary the order otherwise provided above. 

 

 

 

95.14 Notice of Hearings 

The Commission may require a notice in addition to that required by law.  In such cases, 

the Chair shall direct that notice be given by a specified method.  Failure to provide this 

additional notice shall not be grounds for the Planning Commission to deny or not 

consider the request. 

 

9.15  Reports by Staff or its Consultants 

Written reports by staff or its consultants shall be considered a part of the official record 

of the proceeding to which they relate.  Copies of any such written report shall be made 

available to the public at any hearing held on the proceeding to which such report relates. 

 

 

 

Section 10 6 – Commissioner Conduct 

 

106.01 Purpose  

The Planning Commission recognizes that differences of opinion are inherent in its land 

use subject matter and duties, whether they are differing opinions among Commissioners, 

or, between Commissioners and staff, or Commissioners and the public.  The 

Commission also recognizes that discussion and resolution of such differences are often 

the basis for crafting land use decisions that are most appropriate for the City and its 

neighborhoods.  It is the policy of the Planning Commission to recognize such 

differences and to provide a forum that allows them to be expressed in a respectful, 

courteous manner. 

 

106.02  Recognition from Chair to Make Remarks 

A Commissioner shall obtain recognition from the Chair and address all remarks 

including those to staff and the City Attorney to the Chair.  Once a Commissioner has the 

floor, questions to the City Attorney and staff shall be directed through the chair. 

 

10.03 6.03 Appropriate Remarks 

A Commissioner should confine remarks to the merits of the pending question.  All 

statements should have bearing on the adoption of the immediately pending question.  

 

A Commissioner should refrain from offensive remarks directed towards another 

Commissioner or staff.  

 

A Commissioner should not read lengthy passages from reports, books, quotations, etc., 

without permission of the Commission. 

 

10.04 6.04  When to Withdraw a Motion 
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The maker of a motion who no longer supports his or /her motion should ask permission 

to withdraw the motion.  The maker of a motion may vote against the motion but cannot 

speak against it. 

 

10.05 6.05  Courtesy to Others 

A Commissioner should refrain from disrupting the Commission and give courteous 

attention to other speakers.  

 

No member should speak a second time on a question if any member who has not yet 

spoken on the question wants to do so.  

 

A Commissioner should be open to all concerns and listen to all participants with an open 

mind, even if he or /she disagrees with them.  

 

10.06 6.06  Ex-parte Communication 

Commissioners are discouraged from suggesting any change to any project to the 

applicant or staff, before the project is considered by the Commission as a whole 

considers the project. In addition, to ensure that all Commissioners receive the same 

information relative to a project that will be reviewed by the Commission, third party 

contacts are discouraged.  Any such communications should must be disclosed by the 

Commissioner at the Commission meeting, prior to the item being considered.  

 

10.07 6.07  Communications with the Press 

When speaking to the press, Commissioners should be very specific inshall clearly state 

stating that they are speaking for themselves only and not for the Commission as a whole.  

  

 

10.08 6.08  Professionalism 

Commissioners are expected to exhibit a professional demeanor during public meetings 

at all times, to ensure decorum and respect to fellow Commissioners, City staff and the 

public.  

 

As Milpitas City officials, it is important that Commissioners dress professionally.  

During the summer months, from July through September, Commissioners may dress for 

very warm weather, however, attire should be appropriate for public meetings.  

 

10.09 6.09  Continued Training 

Commissioners should continually strive to improve their land use knowledge and skills.  

 

As funding is available, mMembers of the Planning Commission are encouraged to 

annually attend the League of California Cities Planner’s Institute and may additionally 

attend the League’s Annual Conference.  Alternatively, and subject to available funding, 

Planning Commissioners may choose to attend local conferences or trainings rather than 

the League’s Conference if the following two factors are satisfied:  (1) the conference or 

training is related to planning issues applicable in Milpitas, and (2) the amount of money 
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expended by any one Commissioner does not exceed the cost of attending the two League 

Conferences, as budgeted for the year.  

 

10.10 6.10  Meeting Preparation 

The Milpitas General Plan is the City’sprovides a vision for itselfand policy framework 

for future development to of the city, and all Planning Commission decisions must be 

consistent with itthe adopted policies in the General Plan.  The Zoning Ordinance is a 

tool used by City official and staff, including the Planning Commission, to implement the 

General Plan.  These documents are Council- approved documents and legally binding,.  

It is the responsibility of and each Planning Commissioner has a responsibility to read 

and comprehend both the General Plan and the Zoning Ordinance in order to make sound 

decisions on issues brought before the Commission.  

 

The effectiveness of the Planning Commission requires the Commissioners thoroughly 

prepare themselves prior to a public meeting.  This mayshould include site visits,careful 

review of the agenda packets, additional research as needed, orand calling upon city 

Planning staff prior to the meeting for clarification and understanding of what is the 

projects and materials to be discussed.  

 

 

610.11  Meeting Participation 

Each Commissioner’s input is important and valued.  All Commissioners in attendance 

are expected to participate.  

 

106.12  Position Justification 

Public decisions must be accompanied with coherent reasons, as  since statements are 

incorporated into the legal record. 

 

106.13 Staff and Commissioner Roles 

 

Staff’s Role 

Planning staff’s role is to provide the Commission with the information it needs to 

make an independent decision and to provide the Commission with a professional 

recommendation supported with analysis.  Staff’s responsibilities include public 

noticing and reviewing of applications for completeness and compliance with all local 

and state codes, including the California Environmental Quality Act (CEQA).  In 

addition, staff shall assist with facilitating meetings, when needed. 

 

Commissioner’s Role 

A Planning Commissioner’s role is to review the information provided by staff, 

evaluate written and oral testimony provided by the general public and the applicant, 

to analyze the project proposal itself, and to make an independent decision which is in 

the best interests of the City and in conformance with applicable laws and regulations.  

 

106.14 The Brown Act 
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The Brown Act is the California Open Meeting Law. The Planning Commission and 

Commissioners are subject to its provisions. 
2
  Commissioners with questions should 

contact the City Attorney, the Planning Commission Chair or Planning staff.  

 

106.15  Addressing Others 

The appropriate title should be used when acknowledging a meeting participant, such as 

“Mr.”, “Ms.”, “Commissioner”, “Chair”, “Vice-Chair”, etc.  This shows respect, 

professionalism and avoids the appearance of favoritism.  

 

106.16 Conflicts of Interest/Code of Ethics 

The City Attorney can may be able to provide advice on avoiding legal and perceived 

conflicts of interest.  Questions on a possible conflict should be addressed to the City 

Attorney prior to the meeting.  Any member of the Planning Commission who has a 

conflict of interest with an item on the agenda shall excuse him or /herself prior to the 

introduction of the agenda item, as required by law.   

 

If at a meeting, an unresolved issue arises as to whether a Planning Commissioner may 

have a conflict of interest on an agenda item, the Planning Commission may seek the 

advice of the City Attorney.  The Planning Commission may continue the item to a future 

agenda for resolution of the matter, with consideration of any applicable Permit 

Streamlining Act provisions.  

 

Each Commissioner should work towards maintaining the highest actual and perceived 

integrity level while sitting on the Commission.  In addition, Planning Commissioners 

shall adhere to the Code of Ethics adopted by City Council Resolution 2714, attached in 

the Appendix.any applicable local regulations governing ethical conduct adopted by the 

City of Milpitas. 

 

 

 

 

 

                                                 
1
 These provisions are based on City of Milpitas Municipal Code Title I Chapter 500 

(Ordinance 41.8 (part), 1997).  Any modifications to these provisions must be consistent 

with the underlying Code provisions. 

 
2
 Brown Act, California Open Meeting Law, Government Code Sections 54950-54962.  

The Brown Act generally requires that Planning Commission business occur at public 

meeting, with notice provided through a posted agenda.  The agenda both guides and 

limits the scope of the Commission business considered at the meeting.  Additional notice 

for specific agenda items may be required pursuant to other statutes and ordinances. 
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Item Attachment Documents: 

 

17. Consider Introduction of Ordinance No. 172.6 to amend Milpitas Municipal Code, Title III, 

Chapter 6 Relating to Massage Establishments and Practitioners  

Recommendation: 

3. Following a reading aloud of the title of Ordinance No. 172.6 by the City Attorney, move to waive the 

first reading beyond the title. 

4. Introduce Ordinance No. 172.6 to amend Milpitas Municipal Code, Title III, Chapter 6 relating to 

massage establishments and practitioners. 
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CITY OF MILPITAS 
AGENDA REPORT 

(AR) 
 
 
 

Item Title: Consider Introduction of Ordinance No. 172.6 to amend Milpitas Municipal Code, 
Title III, Chapter 6 Relating to Massage Establishments and Practitioners  

Category: Public Safety 

Meeting Date: 6/4/2019 

Staff Contact: Christopher Diaz, 408-586-3040 

Recommendation: 1. Following a reading aloud of the title of Ordinance No. 172.6 by the City Attorney, 
move to waive the first reading beyond the title. 

2. Introduce Ordinance No. 172.6 to amend Milpitas Municipal Code, Title III, Chapter 6 
relating to massage establishments and practitioners. 

 
 
Background: 
The proposed ordinance would repeal and replace the City’s existing massage business regulations with new 
regulations consistent with changes in State law. 
 
Prior to 2009, the State of California did not regulate massage businesses or massage professionals. Cities 
and counties were able to regulate the massage industry by imposing standards related to hours of operation, 
sanitary conditions, education and other areas of interest and concern.  These regulations varied by 
jurisdiction.  The massage industry lobbied for uniform statewide regulations that emphasized the 
professionalism of the massage industry. 
 
In 2009, the State Legislature passed the California Massage Therapy law, or Senate Bill 731. This legislation 
established the California Massage Therapy Council (“CAMTC,” then known as the Massage Therapy 
Organization), a nonprofit charged with issuing voluntary certifications for all massage therapists in the state. 
The law also prohibited cities from regulating massage businesses employing state-certified therapists unless 
the city applied the regulations to other professional service businesses in the same manner.  Under SB 731, 
cities were forced to treat massage businesses employing state licensed therapists in the same manner as 
medical offices, law offices, and other types of professional service type businesses. As such, cities and 
counties were unable to specifically regulate an industry that can often be susceptible to criminal activity, 
including prostitution and human trafficking. 
 
After 2009, illicit massage businesses flourished throughout the state.  Many cities alleged this was a direct 
result of being unable to regulate massage businesses employing state licensed therapists. In 2014, the 
Legislature approved Assembly Bill (AB) 1147 to return local authority to regulate the massage industry, 
subject to specified limitations under the California Massage Therapy Act and California Government Code, 
Section 51034.  In 2016, AB 2194 further amended the California Massage Therapy Act by extending the 
sunset date of CAMTC until 2021 and making other technical and clarifying changes.   
 
As revised, the California Massage Therapy Act (Business and Professions Code, Section 4600 et seq.) and 
the California Government Code provide that local governments may regulate licensing and operation of 
massage establishments, while, generally, only the State may regulate licensing and practice massage 
therapists (Cal. Bus. & Prof. Code § 4612; Cal. Gov. Code § 51034).  
 
The Milpitas massage regulations (Milpitas Municipal Code, Title III, Chapter 6) have not been updated since 
2009.  The proposed ordinance ensures the City has strict control over massage businesses consistent with 
the California Massage Therapy Act and the California Government Code, Section 51034.   
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Analysis: 
There is evidence both in Milpitas and in other jurisdictions that massage establishments may serve as fronts 
for prostitution or human sex trafficking.  In 2016, the City had at least 42 massage establishments within its 
jurisdictional limits.  The increased number of massage establishments resulted in an increase of Police and 
Code Enforcement calls for service to many of those massage establishments.  Some of those establishments 
have been suspected of allowing sexually explicit activity to occur on the premises, including prostitution. 
  
As a result of these complaints, over the course of two years, the Milpitas Police Department conducted 
enforcement actions on at least 14 businesses.  During the enforcement activities in response to those 
complaints, Police and City inspectors found violations including illegal tenant improvements to create 
massage rooms, illegal plumbing for table showers, unauthorized massage technicians, used contraceptive 
devices, massage technicians dressed inappropriately (including the exposure of specified anatomical areas), 
establishments operating beyond approved hours of operation, persons using the establishments as a 
residence, installation of illegal signage, and employees refusing to allow City inspections of the 
establishments. 
 
It is the opinion of the Milpitas Police Department that unregulated massage establishments, other than the 
four that currently hold valid massage establishment permits in the City, pose immediate health and safety 
threats to employees, patrons, surrounding businesses, and the public. 
 
The Proposed Ordinance 
The proposed ordinance has been prepared by the City Attorney’s office in coordination with the Police 
Department.  The proposed ordinance revises the City’s current massage regulations (Milpitas Municipal 
Code, Title III, Chapter 6) to comply with State law and to deter criminal activity in any massage business that 
seeks to operate in Milpitas.  The key changes to the City’s massage regulations proposed for adoption 
pertain to the following areas: 
 

 Massage Practitioner Permits and CAMTC Certification 

 Massage Establishment Operating Conditions and Facilities Regulations 

 Massage Establishment Permit Revocation and Enforcement 

 Time Period for Compliance 
 
Massage Practitioner Permits and CAMTC Certification: 
 
The current code requires a person to apply for and obtain a massage practitioner permit to practice massage 
therapy in the City, unless the person is a CAMTC-certified massage therapist. (MMC §§ III-6-5; III-6-12.)  
However, the current rules do not require that a massage therapist be certified by CAMTC.  The current code 
also requires that applicants for a local massage practitioner permit demonstrate proof of education, to pass a 
medical examination and to pass a background check. (MMC §III-6-12, subd. (e).)  
 
Under AB 1147, a city may not require a State-certified massage therapist to obtain an additional local license 
to practice and may not require education, medical examination or other testing requirements beyond that 
required for the State certification (Cal. Gov. Code § 51035(c)(8).)  AB 2194 expressly clarified that a city may 
not require a criminal background check or the submission of fingerprints for a federal or state criminal 
background check for any person certified by CAMTC.  (Cal. Gov. Code § 51035(c)(8).)  Note that a criminal 
background check is required for state certification by CAMTC.  (Cal. Bus. & Prof. Code, § 4606.) 
 
The proposed Ordinance removes the local massage practitioner permit requirement and local examination 
and background check requirements, but requires that all massage practitioners/therapists be CAMTC 
certified. (Amended § III-6-3(a).) The CAMTC certification requirement will lessen the regulatory burden on the 
City staff at the same time ensuring that all massage practitioners/therapists are properly trained and certified 
pursuant to the California Massage Therapy Act. 
 
The proposed regulations would require each permitted massage establishment to demonstrate that every 
massage practitioner/therapist it employs is CAMTC certified (Amended §§ III-6-3(b); III-6-6(d)(13); III-6-7(b)).  
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Sole providers would continue to be exempt from the massage establishment permit requirement, but would be 
required to submit proof of CAMTC certification to the Police Department and obtain a city business license. 
(Amended §§ III-6-5(g).) 
 
Massage Establishment Operating Conditions and Facilities Regulations 
 
The operating conditions for permitted massage establishments have been updated to reflect the new 
requirement that all massage technicians be CAMTC certified and for consistency with the Massage Therapy 
Act requirements related to dressing requirements, advertising and sexual acts.  Additional limitations related 
to the use of alcohol and drugs and the operation of a school of massage have been added as well.  (Amended 
§§ III-6-7.) 
 
Likewise, the massage establishment facilities regulations and prohibited conduct regulations are proposed to 
be amended for consistency with the Massage Therapy Act, and for clarity and organization. (Amended §§ III-
6-8.) 
 
Holders of a massage establishment permit will also be required to comply with new reporting obligations 
pertaining to the hiring or discharge/transfer of massage technicians, and pertaining to arrests of employees or 
owners for non-traffic offenses, disciplinary actions taken by CAMTC or any violation of the City’s massage 
regulations.  (Amended §§ III-6-13.) 
 
Massage Establishment Permit Revocation and Enforcement 
 
The City’s code currently provides procedures for the City to suspend or revoke a massage establishment 
permit. (MMC § III-6-17.)  These provisions have been strengthened to provide additional bases for revocation 
of a massage establishment permit. 
 
The Ordinance provides that if a massage establishment permit is revoked, then the permittee may not apply 
for a permit for a massage establishment under this Chapter for one year from the date of revocation. 
(Amended § III-6-17(d).) 
 
In addition, any massage establishment operated or maintained contrary to the provisions of the proposed 
massage ordinance would be deemed a public nuisance, and subject to all available remedies for the 
alleviation of public nuisances under the Milpitas Municipal Code and State law.  This would include, without 
limitation, suits for injunction, administrative fines, and potential criminal enforcement in the case of operation 
without a massage establishment permit.  
 
Time Period for Compliance 
 
For owners and operators of massage establishments legally operating in the City, the Ordinance allows until 
January 1, 2020 to comply with the updated regulations.  (Amended § III-6-15.) 
 
For massage therapists legally operating in the City, the Ordinance also allows until January 1, 2020 to obtain 
the necessary State certification to practice massage therapy.  (Amended § III-6-3(a).)  
 
Both of these compliance deadlines could be extended in the discretion of the City Council.   
 
Policy Alternatives: 
Alternative 1:  The City Council could choose not to update the City’s massage regulations.  
 
Pros: Maintains status quo. 
Cons:  The City’s outdated massage regulations contain certain conflicts with state law.  
Reason not recommended:  This would present enforcement challenges. 
 
Alternative 2:  The City Council could choose to direct changes to the proposed massage regulations. 
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Pros:  Address policy issues important to the City Council. 
Cons:  Could lead to delays in implementation.  
Reason not recommended: N/A. 
 
Fiscal Impact: 
The proposed ordinance is not anticipated to have a financial impact on the City’s budget.  An update to the 
Master Fee Schedule may be needed to ensure the fee for registering/permitting a massage business fully 
recovers the cost or does not exceed the reasonable cost of staff time for processing an application. 
 
California Environmental Quality Act: 
The proposed Ordinance is exempt from CEQA per Section 15061(b)(3), the general rule that the CEQA 
applies only to projects which have the potential for causing a significant effect on the environment. Where it 
can be seen with certainty that there is no possibility that the activity in question may have a significant effect 
on the environment, the activity is not subject to CEQA.  Adoption of the proposed Ordinance would not be an 
activity with potential to cause significant effect on the environment because it amends existing massage 
business regulations and does not alter where such businesses are allowed or conditionally allowed to be 
located, and therefore is exempt from CEQA.  
 
Recommendations: 
1. Following a reading aloud of the title of Ordinance No. 172.6 by the City Attorney, move to waive the first 

reading beyond the title. 
2. Introduce Ordinance No. 172.6 to amend Milpitas Municipal Code, Title III, Chapter 6 relating to massage 

establishments and practitioners. 
 
Attachments: 
a) Ordinance No. 172.6 for introduction 
b) Redlined version of Municipal Code text revised by this ordinance 
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Ordinance No. 172.6 

1 

REGULAR 

 

 

NUMBER: 172.6 
 

 

TITLE: AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF MILPITAS AMENDING 

CHAPTER 6 OF TITLE III OF THE MILPITAS MUNICIPAL CODE RELATING TO 

MASSAGE ESTABLISHMENTS AND PRACTITIONERS 

 

 

HISTORY: This Ordinance was introduced (first reading) by the City Council at its meeting of 

___________________, upon motion by     and was adopted (second reading) by 

the City Council at its meeting of _______________, upon motion by ____________________________.  

The Ordinance was duly passed and ordered published in accordance with law by the following vote: 

 

AYES:   

 

 NOES:   

 

 ABSENT:   

 

 ABSTAIN:   

 

 

ATTEST: APPROVED: 

 

 

          

Mary Lavelle, City Clerk     Rich Tran, Mayor 

 

 

APPROVED AS TO FORM: 

 

 

  

Christopher J. Diaz, City Attorney 
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RECITALS AND FINDINGS: 

 

WHEREAS, the California State Legislature, through AB 1147 (2014) and AB 2194 (2016), has amended the 

Massage Therapy Act (California Business and Professions Code, § 4600 et seq.) and returned certain regulatory authority 

over the business of massage to the local level and clarified its intent; and 

 

WHEREAS, the Massage Therapy Act enables consumers and local governments to more easily identify certified 

massage professionals, provides for consistent statewide certification and oversight of massage professionals, ensures that 

approved schools of massage provide a high level of training, and assists local governments and law enforcement in 

meeting their duty to maintain the highest standards of conduct in massage establishments by vetting and disciplining 

certificate holders, among other things; and 

 

WHEREAS, the Massage Therapy Act requires local governments to impose and enforce only reasonable and 

necessary fees and regulations on massage businesses and massage establishments, in keeping with the requirements of 

existing law and being mindful of the need to protect legitimate business owners and massage professionals, particularly 

sole providers; and 

 

WHEREAS, the City of Milpitas (hereafter, “City”) has identified changes needed in its current massage 

regulations to meet revised State law, to eliminate obsolete language and to improve clarity, efficiency, and efficacy to the 

City’s regulations; and 

 
WHEREAS, the regulations and restrictions contained in this Ordinance are designed to protect the public health, 

safety, and welfare by providing for the orderly regulation of businesses that provide massage therapy services, 

discouraging prostitution and related illegal activities carried on under the guise of massage therapy, and establishing 

certain sanitation, health, and operational standards for massage businesses; and 

 

WHEREAS, the permit requirements and restrictions imposed by this Ordinance are reasonably necessary to 

protect the health, safety and welfare of the citizens of the City.  
 

NOW, THEREFORE, the City Council of the City of Milpitas does ordain as follows: 
 

SECTION 1. RECORD AND BASIS FOR ACTION 

 

The City Council has duly considered the full record before it, which may include but is not limited to such things as the 

City staff report, testimony by staff and the public, and other materials and evidence submitted or provided to the City 

Council.  Furthermore, the recitals set forth above are found to be true and correct and are incorporated herein by 

reference.  

 

SECTION 2. AMENDMENT OF MILPITAS MUNICIPAL CODE TITLE III, CHAPTER 6  

 

Title III, Chapter 6 of the Milpitas Municipal Code is hereby repealed and replaced with the text below to read as follows:  

 

Chapter 6 - MASSAGE ESTABLISHMENTS AND PRACTITIONERS 

 

Sections:  
 

III-6-1 - Purpose and Intent 

 

The purpose and intent of this Chapter is to provide for the orderly regulation of massage businesses in the 

interest of the public health, safety and welfare of the residents of the City of Milpitas. The City wishes both to 

recognize the practice of massage as a valid professional field and to discourage prostitution, human trafficking 

and other unlawful activity which otherwise may become associated with some massage establishments.  The 

intent of these regulations is that no person shall perform or administer a massage for compensation in the City of 

Milpitas, unless such person has in effect a valid certificate issued by the California Massage Therapy Council 

(CAMTC) and such person complies with State law and the requirements of this Chapter. 
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This Chapter relies upon the State certification process of the California Massage Therapy Council under 

California Business and Professions Code section 4600 et seq. In addition, this Chapter provides certain minimum 

standards for the operation of massage businesses. 

 

This Chapter is adopted under the authority of Government Code sections 51030 through 51034, Government 

Code section 37101, Business and Professions Code section 16000, and California Constitution Article XI, 

Section 7. 

 

III-6-2 – Definitions 

 

 Unless a particular provision or its context otherwise requires, the definitions and provisions contained in this 

Section shall govern the construction, meaning, and application of words and phrases used in this Chapter: 

 

(a) “Act” means the Massage Therapy Act (Business and Professions (B&P) Code Section 4600, et seq.), as 

amended. 

(b) “Applicant” means the permit applicant and each owner.  

(c) “California Massage Therapy Council” or “CAMTC” means the California Massage Therapy Council 

established under Business and Professions Code section 4602. 

(d) “Certified massage practitioner” or “massage practitioner” means a person who is currently certified as a 

massage practitioner by the CAMTC pursuant to Business and Professions Code sections 4604.1 and/or 

4604.2.  

(e) “Certified massage therapist” or “massage therapist” means a person who is currently certified as a massage 

therapist by the CAMTC pursuant to Business and Professions Code section 4604.  

(f) “Chief of Police” means the Chief of Police of the City of Milpitas Police Department, or his or her designee. 

(g) “Compensation” means the payment, loan, advance, donation, contribution, deposit, exchange, or gift of 

money or anything of value. In addition to accepting other forms of compensation, a person may be deemed 

to have received compensation for performing a massage when the massage is offered as part of a 

membership, as part of a package of services or as incidental to the purchase of a product. 

(h) “Employee” means any person hired by a massage establishment who renders any service for the 

business/owner in exchange for any form of compensation from the business, including independent 

contractors.  

(i) “Managing officer/employee” means a person that can or does have or share ultimate control over the day-to-

day operations of a business. 

(j) “Massage” means any method of treating the external parts of the body, usually with the hands, so as to 

stimulate circulation and make muscles or joints supple, or relieve tension, for remedial, or health purposes 

offered in return for any form of compensation.  Methods of massage include, but are not limited to, stroking, 

kneading, rubbing, tapping, pounding, or stimulating the external parts of the body with or without the aid of 

any mechanical or electrical apparatus or appliances.  Massage may occur with or without supplementary 

aids, such as rubbing alcohol, liniments, antiseptics, oils, powders, creams, lotions, ointments, or other similar 

preparations commonly used in this practice; or by baths, including but not limited to, Turkish, Russian, 

Swedish, Japanese, vapor, shower, electric tub, sponge, mineral, fomentation, or any other type of bath. 

Massage includes the application of various manipulation or touch techniques to the muscular structure and 

soft tissues of the human body as defined in the Act, Business and Professions Code section 4601(e), and 

recognized as legitimate by CAMTC. 

(k) “Massage establishment” means any establishment having a fixed place of business where any person, firm, 

association, partnership, corporation or other entity engages in, conducts, or carries on, or permits to be 

engaged in, conducted or carried on, any massage for compensation. For the purpose of this Chapter, the term 

“massage establishment” shall also include, but not be limited to, any business providing off-premises 

massage services. 

(l) “Massage technician” means and includes both a “massage practitioner” and a “massage therapist” as defined 

by this Chapter.  

(m) “Off-premises massage service” means any business where a function of such business is to engage in or 

carry on massage, not at a fixed location but at a location designated by the customer, massage technician, or 

other person, and sometimes known as an out-call massage service.  

(n) “Owner” means any individual who has any direct or indirect ownership interest in a massage establishment.  
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(o) “Permit” means a Massage Establishment Permit issued pursuant to this Chapter.  For purposes of this 

Chapter, the term “permit” shall not be used to refer to a business license issued by the Finance Department or 

to any permit or approval issued pursuant to Milpitas Municipal Code Title XI, Chapter 10, unless the specific 

context provides otherwise.  

(p) “Permittee” means the applicant and each owner(s) who has been issued a massage establishment permit or 

off-premises massage service permit.  

(q) “Rent-space massage therapist” means a person who provides massage at a massage establishment but is not 

an employee of the business.  

(r) “Sole provider” means a massage business where the owner owns 100 percent of the business, is the only 

person who provides massage for compensation at or for that business, and has no other employees, 

independent contractors or rent-space massage therapists. 

 

III-6-3 – CAMTC Certification and Permit Required 

 

(a) Individuals.  On and after January 1, 2020, it shall be unlawful for any individual to practice massage therapy 

for compensation whether as a sole provider, as an employee or rent-space therapist of a massage 

establishment, or in any other capacity within the City of Milpitas unless that individual obtains and maintains 

a valid certificate from CAMTC as a certified massage practitioner or certified massage therapist.   

(b) Massage Establishments.  On and after January 1, 2020, it shall be unlawful for any person, association, 

partnership, corporation or any other entity to engage in, conduct or carry on, or permit to be engaged in, 

conducted or carried on, in or upon any premises within the City of Milpitas, the operation of a massage 

establishment unless all massage technicians providing massage, whether as employees or rent-space 

therapists, maintain a valid certificate from CAMTC as a certified massage practitioner or certified massage 

therapist, and said massage establishment has obtained a permit issued by the City of Milpitas pursuant to the 

provisions set forth in this Chapter.   

 

III-6-4 - Business License Requirement 

 

 At the time of application for a permit to operate a massage establishment, the applicant shall also apply for 

and furnish the information necessary to obtain a business license as required by Title III, Chapter 1 of this Code. 

No business license shall be issued until the investigation is completed and the Massage Establishment Permit is 

approved. The business license shall be issued upon approval of the Massage Establishment Permit and upon 

payment of the business license fee as provided in Title III, Chapter 1.  

 

III-6-5 – Exemptions 

 

 The provisions of this Chapter shall not apply to the following establishments or classes of individuals who 

perform massage while employed in their professional capacities: 

 

(a) Physicians, surgeons, chiropractors, osteopaths, nurses, physical therapists, or acupuncturists, who are duly 

licensed to practice their respective professions in the State of California and persons working directly under 

the supervision of such licensed persons. "Working directly under the supervision" means that the person is an 

employee of the licensed person, is working at the same location as the licensed person, has his or her work 

supervised by the licensed person, and that the licensed person is present when the employee is performing 

massage. This exemption shall not apply if the business performs massage on persons for whom the licensed 

person does not provide professional services.  

(b) Barbers, beauticians, cosmetologists, and other persons licensed to practice any healing art under the 

provisions of Division 2 (commencing with Section 500) of the California Business and Professions Code 

while engaging in practices within the scope of their licenses, and who perform massage only on the neck, 

face and/or scalp of the customers.  

(c) Personal fitness training centers, gymnasiums, athletic facilities or health clubs, when the giving of massage 

for compensation is not a principal function of such businesses. The determination of whether massage 

constitutes a principal or incidental function of personal fitness training centers, gymnasiums, athletic 

facilities or health clubs shall be made by the Chief of Police, based upon consideration of the percent of 

income that the business derives from massages, the amount of floor space devoted to and the number of 

employees assigned to massage services, as well as the manner in which the business advertises and holds 
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itself out to the public. The decision of the Chief of Police regarding whether a particular business is entitled 

to this exemption shall be final.  

(d) Hospitals, nursing homes, sanitariums, or any other healthcare facilities duly licensed by the State of 

California.  

(e) Accredited high schools, junior colleges, and colleges or universities whose coaches and trainers are acting 

within the scope of their employment.  

(f) Trainers of amateur, semi-professional or professional athletes or athletic teams, while engaging in their 

training responsibilities for and with athletes; and trainers working in conjunction with a specific athletic 

event such as an outdoor road or bike race.  

(g) Sole providers, including sole providers operating an off-premise massage service, who have a valid 

certificate issued by the CAMTC pursuant to the Act, either as a certified massage practitioner or a certified 

massage therapist, and who are practicing consistent with the qualifications established by such certificate. To 

qualify for this exemption, a sole provider shall file a copy of his or her current, valid massage practitioner or 

massage therapist certification and identification card issued by the CAMTC with the Chief of Police and 

comply with each of the following: 

 

(1) The requirement to obtain a business license from the City of Milpitas pursuant to Title III, Chapter 1 of 

this Code;  

(2) Section III-6-8 (to the extent applicable and excluding subsection 6-8(k)), III-6-9, and III-6-20 of this 

Chapter; and  

(3) All applicable local health and safety, building, zoning and other requirements.  

 

III-6-6 - Massage Establishment Permit 

 

(a) Any person desiring to obtain a Massage Establishment Permit shall file a written application with the Chief 

of Police on a form provided by the City. At the time of filing an application for a Massage Establishment 

Permit, applicants shall pay a non-refundable fee in an amount established by resolution of the City Council.  

(b) The application and fee required under this Section shall be in addition to any license, permit or fee required 

under any other chapter of this Code or any other regulation of the City of Milpitas.  

(c) The application for a Massage Establishment Permit does not authorize a massage establishment to operate 

until such permit has been issued.  The massage establishment shall also obtain any approvals or permits 

required by Title XI, Chapter 10 (Zoning Ordinance) of this Code.  

(d) The applicant for a permit, each owner of the massage establishment and the managing officer/employee shall 

submit the following information under penalty of perjury: 

 

(1) The full true name under which the business will be conducted.  

(2) The present or proposed address where the business is to be conducted.  

(3) The full, true name, other names used, date of birth, California driver's license number or California 

identification number, social security number (unless prohibited by law), present home address and 

home telephone number.   

(4) The sex, height, weight, color of hair, and color of eyes.  

(5) Proof that the applicant is at least eighteen (18) years of age.  

(6) The previous two (2) residences and the inclusive dates at each address.  

(7) The business, occupation, and employment history for ten (10) years preceding the date of application, 

and the inclusive dates of same.  

(8) The massage permit history, including: whether such person has ever had any such permit or license 

issued by any agency, board, city, county, territory, or state; the date of issuance of such a permit or 

license; whether the permit or license was revoked or suspended or other disciplinary action taken and 

the reason therefor.  

(9) All convictions for any crime involving conduct which requires registration under California Penal 

Code Section 290, convictions under California Penal Code Sections 266i, 314, 315, 316, 318, 647(a), 

647(b), or 415 as a result of an arrest for 647(b) (as now written or as amended), or convictions of 

crimes designated in Government Code Section 51032 (as now written or as amended), including any 

felony involving the sale of a controlled substance specified in Sections 11054-11058 of the California 

Health and Safety Code (as now written or as amended), or convictions of any crime involving 
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dishonesty, fraud, deceit, violence or moral turpitude, and any outstanding warrants for arrest and any 

pending criminal case. Convictions that have been expunged must be reported. 

(10) All convictions for crimes under the laws of any other state or country which proscribe the same 

conduct or similar conduct as the California crimes designated in Section 6(d)(9). Convictions that have 

been expunged must be reported.  

(11) All injunctions that have been issued against the applicant for nuisances under California Penal Code 

Section 11225 or for nuisances issued under similar laws of other states.  

(12) A complete description of all services to be provided.  

(13) A register that lists all massage technicians providing massage at or through the business, whether as 

employees, independent contractors and rent-space therapists, and each such person’s state certificate 

number, home address, date of hiring, and whether the massage technician will be performing outcall 

massage. For each proposed massage technician, a copy of that person's current certification from the 

CAMTC as a certified massage practitioner, certified massage therapist, or conditionally certified 

massage practitioner and a copy of that person's CAMTC-issued identification card. 

(14) The name, address, date of birth, California driver's license number or California identification 

number, social security number (unless prohibited by law), of each other employee who is or will be 

employed in the massage establishment.  

(15) The name and address of any other massage business or other like establishment owned or operated by 

any person whose name is required to be given pursuant to this section.  

(16) If the applicant is a corporation, limited liability company or other entity type, the name of the 

corporation or company shall be set forth exactly as shown in its articles of incorporation or charter, 

together with the state and date of incorporation and the names and home addresses of each of its 

current officers and directors, and of each stockholder or member.  

(17) If the applicant is a partnership, the application shall set forth the name and home address(es) of each 

of the partners, including limited partners. If the applicant is a limited partnership, it shall furnish a 

copy of its certificate of limited partnership as filed with the Secretary of State. If one or more of the 

partners is a corporation, the provisions of this subsection pertaining to corporate applicants shall 

apply to the corporate partner as well.  

(18) The name of the owner or employee designated by the applicant who shall act as the managing 

officer/employee. Such person shall complete and sign all application forms required of an individual 

applicant under this Chapter. The managing officer/employee must, at all times, meet all of the 

requirements set for permittees by this Chapter or the permit shall be suspended until a managing 

officer/employee who meets such requirements is designated. If no such person is designated within 

ninety (90) days, the permit is deemed canceled and a new application for permit must be filed.  

(19) For each applicant or owner who is not CAMTC certified, fingerprints must be furnished at a place 

designated by the Chief of Police.  Any fee required for fingerprinting fee will be the responsibility of 

the applicant.  

(20) Two (2) photographs of the applicant, each owner and managing officer/employee to be taken by the 

Police Department.  

(21) A description of any other business to be operated on the same premises, or on adjoining premises, 

owned or controlled by the applicant or owners.  

(22) The name and address of the owner and lessor of the real property upon or in which the business is to 

be conducted. In the event the applicant is not the legal owner of the property, the application must be 

accompanied by a copy of the lease and a notarized acknowledgment from the owner of the property 

that a massage establishment will be located on his or her property.  

(23) Authorization for the City of Milpitas, its agents and employees, to seek information and conduct an 

investigation into the truth of the statements set forth in the application.  

(24) Proof of massage malpractice insurance in the sum of not less than one hundred thousand dollars 

($100,000.00) per licensed massage technician employed at the massage establishment up to a 

maximum of five hundred thousand dollars ($500,000.00). This requirement may be satisfied by 

malpractice insurance being provided in the name of individual massage technicians.  

(25) The applicant shall notify the Chief of Police of any change of address or fact that may occur during 

the process of applying for a permit. 

 

(e) Processing of Application and Investigations. 
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(1) The Chief of Police shall have up to sixty (60) days after submission of all required information, 

including the required certificate of occupancy, to investigate the application and the background of 

the applicant, provided said sixty (60) days may be extended for such period as may be necessary to 

obtain fingerprint records from the appropriate state agency.  

(2) Upon receipt of an application for a new massage establishment, the Chief of Police shall refer the 

application to the City’s applicable departments, which shall review the application and if necessary, 

inspect the premises to ensure that the operation of the business at the designated site will comply with 

the provisions of this Chapter and the City’s zoning, building, fire and safety standards, and any other 

applicable codes.  If any permit or approval is required for the massage establishment pursuant to Title 

XI, Chapter 10 (Zoning Ordinance) of this Code, the applicant shall comply with such requirements. 

 

(f) Grounds for Denial.  Upon the completion of the investigation, the Chief of Police shall grant the permit, with 

or without conditions, if the Chief of Police finds in the exercise of his or her discretion all of the following: 

 

(1) The required fee has been paid.  

(2) The application conforms in all respects to the provisions of this Chapter and to all other laws.  

(3) The applicant has not made a material misrepresentation in the application.  

(4) The applicant, each owner and the managing officer/employee has not, within ten (10) years preceding 

the submission of the application, been convicted of, or pleaded guilty or no contest to, conduct which 

is a violation of the provisions of California Penal Code Sections 266i, 314, 315, 316, 318, 647(a), 

647(b) or 415 as a result of an arrest for 647(b) (as now written or as amended), or of any crime 

designated in California Government Code Section 51032 (as now written or as amended), including 

any felony involving the sale of a controlled substance specified in Sections 11054—11058 of the 

California Health and Safety Code (as now written or as amended), or of any other crime involving 

dishonesty, fraud, deceit, violence or moral turpitude, or has not been enjoined under California Penal 

Code Section 11225 through 11235 (as now written or as amended). Convictions under the laws of 

other states or countries which proscribe the same or similar conduct as the California crimes stated 

above shall also be considered.  

(5) The applicant, each owner and the managing officer/employee is not required to register under the 

provisions of California Penal Code Section 290. 

(6) Within five (5) years preceding application, the applicant, owner(s) or managing officer/employee has 

not had a massage establishment permit, massage practitioner permit, or other similar permit or license 

revoked or suspended by the City of Milpitas, or any other state or local agency, and has not been 

subject to discipline by any state or local agency for conduct that would be grounds for revocation of a 

permit under this Chapter.  

(7) The applicant, each owner and the managing officer/employee is at least eighteen (18) years of age.  

(8) The permit as requested by the applicant would comply with all applicable laws, including, but not 

limited to, health, zoning, fire and safety requirements and operating standards. 

 

(g)  Notice to applicant of Grant or Denial of Application.  The Chief of Police, or authorized representative, shall 

give written notice to the applicant of the grant or denial of the application for a permit.  If the application is 

denied, the notice shall advise the applicant of the reasons for the denial and his/her right to appeal through 

the procedures set forth in Section III-6-18. The Chief of Police may delay issuance of the permit if the 

applicant is being prosecuted for a violation of any of the Penal Code sections specified in Section III-6-

6(f)(4) until final adjudication. If the applicant pleads guilty, pleads no contest, or is found guilty, the Chief of 

Police shall deny the application. 

 

III-6-7 - Massage Establishment Operating Standards 

 

 Each massage establishment that is permitted under this Chapter shall comply with each and all of the 

following requirements: 

 

(a) At all times during business hours the permit issued pursuant to Section III-6-6 shall be displayed. The permit 

shall be displayed in a conspicuous place so that it may be readily seen by all persons entering the premises of 

the massage establishment. 
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(b) Each massage technician shall be CAMTC certified and in good standing. It shall be unlawful for a permittee 

to employ or permit a person to provide massage as a rent-space therapist who is not listed on the massage 

technician register provided pursuant to Section III-6-6(d)(13).  If a massage technician’s CAMTC 

certification is suspended or revoked or if an individual is not CAMTC certified, the permittee shall not allow 

such person to provide massage at or through the massage establishment. 

(c) A massage technician shall operate only under the name specified in his or her CAMTC certificate.  A 

massage establishment shall only operate under the name designated in its permit.  

(d) The permittee shall display the CAMTC certificate of each and every massage technician in an open and 

conspicuous place on the premises. The permittee shall also ensure that all massage technicians comply with 

the provisions of the Massage Therapy Act (B&P Code § 4608) requiring that a certificate holder have his or 

her identification card in his or her possession while providing massage services for compensation. 

(e) Massage services shall be provided or given only between the hours of 7:00 a.m. and 10:00 p.m. No massage 

establishment shall be open and no customer shall be in such massage establishment between the hours of 

10:30 p.m. and 7:00 a.m. 

(f) A list of services available, and the cost of such services, shall be posted in an open public place within the 

premises and shall be described in readily understandable language. No permittee shall allow, and no massage 

technician shall offer or perform, any service other than those posted.  

(g) A written daily register recording each client, the assigned room (or location of outcall massage service), the 

massage technician who treated the client, a description of service(s) performed, the price of the services, 

including any gratuity or tip, and the time of the appointment shall be maintained. This daily register shall be 

completed by the close of business each day. Such records shall be open to inspection only by members of the 

Police Department, City Code Enforcement Officers, and the City Attorney, who are charged with 

enforcement of this Chapter. These records may not be used for any other purpose than as records of services 

provided and may not be provided to other parties by the massage establishment unless otherwise required by 

law. Such records shall be retained on the premises of the massage establishment for a period of two (2) years.  

(h) The permittee shall be responsible for ensuring that each and every massage technician complies with the 

provisions of the Massage Therapy Act (B&P Code § 4609) related to dressing requirements, including 

dressing while engaged in the practice of massage for compensation, or while visible to clients in a massage 

establishment, in attire that is not: transparent, see-through, or substantially exposes the certificate holder’s 

undergarments; swim attire, if not providing a water-based massage modality approved by CAMTC; a 

manner that exposes the certificate holder’s breasts, buttocks, or genitals; a manner that constitutes a violation 

of section 314 of the Penal Code; or a manner that has been deemed by CAMTC to constitute unprofessional 

attire.  

(i) No person shall enter, be, or remain in any part of the premises of a massage establishment while in 

possession of an open container of alcohol, or while consuming or using any alcoholic beverage or drugs, 

except pursuant to a prescription for such drugs. The owner, operator, managing officer/employee, manager, 

or permittee shall not permit any such person to enter or remain upon such premises.  

(j) No massage establishment shall operate as a school of massage, or use the same facilities as that of a school 

of massage.  

(k) The permittee shall comply with the Massage Therapy Act (B&P Code §§ 4608, 4609, 4611) provisions 

relating to advertising, including requiring certificate holders: to include the name under which he or she is 

certified and his or her certificate number in any and all advertising of massage for compensation; to not 

engage in sexually suggestive advertising related to massage services; to not hold himself or herself out as a 

certified massage therapist or practitioner, or use terms such as “licensed” or “certified,” that imply that an 

uncertified person is certified as a massage therapist or practitioner; to not falsely state or advertise or put out 

any sign or card, or to falsely represent to the public, that any individual is licensed, certified, or registered as 

a massage therapist or practitioner if that individual is not so certified.  

(l) A massage shall not be given unless the patron's genitals are fully covered.  

(m) The permittee shall be responsible for ensuring that each and every massage technician complies with the 

Massage Therapy Act (B&P Code § 4609(a)) provisions relating to sexual acts, including the prohibitions on: 

engaging in any form of sexual activity on the premises of a massage establishment where massage is 

provided for compensation, excluding a residence; engaging in sexual activity while providing massage 

services for compensation; providing massage of the genitals or anal region; or providing massage of female 

breasts without the written consent of the person receiving the massage and a referral from a licensed 

California health care provider. 
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(n) The permittee must comply with all state and federal laws, including but not limited to those pertaining to 

disabled clients.  

(o) Any change with respect to the information contained in the permittee's application shall be reported to the 

Chief of Police within ten (10) days of such change. 

 

III-6-8 - Massage Establishment Facilities Regulations 

 

 In addition to the operating conditions under section III-6-7, every massage establishment shall maintain 

facilities that meet the following requirements: 

 

(a) Comply with all applicable building, fire, safety, health, electrical, plumbing, mechanical, heating and 

ventilating, sanitation, and other laws and regulations of the City of Milpitas applicable to the premises. 

(b) Provide minimum lighting in accordance with Article 220 of the Uniform Electrical Code and, in addition, at 

least one artificial light of not less than forty (40) watts shall be provided in each room or enclosure where 

massage services are performed on patrons.  

(c) Maintain an adequate supply of clean sanitary towels, table coverings and linens. Clean towels, coverings and 

linens shall be stored in enclosed cabinets. Towels and linens shall not be used on more than one (1) patron, 

unless they have first been laundered and disinfected. Disposable towels and coverings shall not be used on 

more than one (1) patron. Soiled linens and paper towels shall be deposited in separate, approved receptacles.  

(d) Wet and dry heat rooms, steam or vapor rooms or cabinets, toilet rooms, shower and bath rooms, tanning 

booths, whirlpool baths and pools, shall be thoroughly cleaned and disinfected as needed, and at least once 

each day the premises are open, with an approved disinfectant. Bathtubs shall be thoroughly cleaned with an 

approved disinfectant after each use. All walls, ceilings, floors, and other physical facilities for the 

establishment must be in good repair and maintained in a clean and sanitary condition.  

(e) Instruments utilized in performing massage shall not be used on more than one (1) patron unless they have 

been sterilized using approved sterilization methods.  

(f) Adequate equipment for disinfecting and sterilizing instruments used in performing the acts of massage shall 

be available.  

(g) Provide either a separate room or dressing and locker facilities for each client. However, dressing and 

undressing may occur in the same room as massage therapy if the client is alone in the room with the door(s) 

closed and opaque coverings are present on any windows while undressing or dressing. 

(h) Treatment room doors shall remain unlocked at all times.  

(i) A minimum of one wash basin for massage technicians shall be provided at all times. Such basin shall be 

located within, or as near as practicable to, the treatment area devoted to the performing of massage. Sanitary 

towels shall also be provided at each basin. Hot and cold running water shall be available at all times. 

(j) Pads used on massage tables shall be covered with a durable, washable plastic or other waterproof material.  

(k) At least one entrance door, allowing access to the massage establishment and any building it may be located 

in, shall remain unlocked during business hours. This section shall not prohibit a massage establishment from 

locking its external doors if the massage establishment is a sole proprietorship (owned by one individual with 

one or no employees or rent-space therapists). 

 

III-6-9 - Inspection by Officials 

 

 The investigating and enforcing officials of the City of Milpitas, or their designees, shall have the right to 

enter the premises of any permitted massage establishment during regular business hours to make reasonable 

inspections and to observe and enforce compliance with the applicable regulations, laws, and provisions of this 

Chapter. The City shall conduct inspections shall be conducted at a time and in a manner that will minimize 

business interruption. 

 

III-6-10 - Permits Non-Assignable 

 

 No massage establishment permit may be sold, transferred or assigned by the permittee, or by operation of 

law, to any other person or persons. Any such sale, transfer or assignment, or attempted sale, transfer or 

assignment, shall be deemed to constitute a voluntary surrender of such permit and such permit shall thereafter be 

deemed terminated and void. Except, however, stock or ownership interests of the owners may be sold, 

transferred, issued, or assigned to those owners who have been named on the permit application. If any stock or 
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ownership is sold, transferred, issued, or assigned to a person not listed on the application as an owner, the permit 

shall be deemed terminated and void unless the identities of the new owners are reported to the Chief of Police at 

least ten (10) days prior to such transfer. The new owners shall meet all requirements under this Chapter for 

applicants.  If the Chief of Police, in his or her discretion, determines that the person satisfies the requirements 

relating to applicants, the existing permit shall be endorsed to include the person. A fee as set by resolution of the 

City Council shall be paid to the City for the investigation by the Chief of Police (or his or her authorized 

representative) necessitated by each sale or transfer. 

 

III-6-11 - Change of Location 

 

 A change in the location of a massage establishment must be submitted for approval by the Chief of Police, 

the Planning Director, and the Fire Chief, or their designated representatives.  A change in the location of a 

massage establishment may require approval  in accordance with the provisions of Milpitas Municipal Code, Title 

XI, Chapter 10 (Zoning Ordinance).  If the Chief of Police, in his or her discretion, determines that the new 

location satisfies the requirements of this Chapter, the existing Massage Establishment Permit shall be amended 

for the new location. A fee, as set by resolution of the City Council, shall be paid to the City to cover the cost of 

the investigation by the Chief of Police (or his or her authorized representative) necessitated by each change of 

location. 

 

III-6-12 – Reserved 

 

III-6-13 – Notifications 

 

(a) A permittee shall notify the Chief of Police, or his or her designee, in writing, of the name and address of each 

new massage technician employed or retained as a rent-space massage therapist at least five (5) days prior to 

the person's employment or other contract and update the massage technician register with the information 

specified in section III-6-6(d)(13). The requirements of this section are in addition to the other provisions of 

this Chapter and nothing contained herein shall relieve the permittee of the responsibility of ascertaining, 

prior to employment or other contract, that such new massage technician has a valid CAMTC certification. 

 

(b) A permittee shall immediately report to the Chief of Police, or his or her designee, any of the following: 

 

(1) Arrests of any massage technicians, employees or owners for an offense other than a misdemeanor traffic 

offense;  

(2) Resignations, terminations or transfers of massage technicians employed or retained as a rent-space 

massage therapist by the permittee’s business;   

(3) Any disciplinary action taken by the CAMTC regarding a massage technician, employee or owner and 

submit a copy of any notice or order; 

(4) The occurrence of any event that constitutes a violation of this Chapter or state or federal law related to 

the conduct of the massage business.   

 

III-6-14 - Renewal of permits 

 

 Each Massage Establishment Permit shall expire on the anniversary date of the issuance of the permit unless 

suspended or revoked. Permittees shall have thirty (30) days from the date of expiration to renew their permits 

and may apply for such renewal thirty (30) days prior to expiration. If, upon the thirty-first (31st) day after its 

expiration an application of renewal has not been received, the permit shall be deemed suspended until such time 

as the renewal application has been received. No privilege to provide massage shall exist until an application for 

renewal has been submitted for review. If a renewal application and all required information for the renewal is not 

received within sixty (60) days after expiration, the permit shall be deemed expired and no privilege to provide 

massage shall exist.  

 

Permittees shall submit an application for renewal each year in the same manner as required for an original 

application.   

 

III-6-15 - Application of Regulations to Existing Massage Establishments 
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 The provisions of this Chapter shall be applicable to all massage establishments, whether the business was 

established before or after the effective date of this Chapter. Massage establishments legally in business prior to 

the effective date of this Chapter shall have until January 1, 2020 to obtain a Massage Establishment Permit and 

to comply with the provisions of this Chapter. 

 

III-6-16 – Reserved 

 

III-6-17 - Permit Suspension or Revocation 

 

(a) The Chief of Police, or authorized representative, may revoke or suspend a massage establishment permit if: 

 

(1) The permittee, or a managing officer/employee, an employee, or rent-space massage therapist has made 

any false, misleading or fraudulent statement of material fact in any application, report or record required 

to be filed with the City. 

(2) The permittee, or a managing officer/employee, an employee, or rent-space massage therapist, has failed 

to comply with any of the requirements, regulations, standards or conditions of this Chapter. 

(3) An individual who is not a certified massage therapist or a certified massage practitioner, or whose 

CAMTC certification is suspended or revoked, has provided massage at or through the massage 

establishment. 

(4) The permittee, or a managing officer/employee, an employee, or rent-space massage therapist, has 

allowed or permitted, with or without knowledge, the occurrence of criminal activity on the premises of 

the massage establishment business or in the conduct of the off-premises massage services. 

(5) There have been one or more acts prohibited under California Penal Code Sections 266i, 314, 315, 316, 

318, 647(a), 647(b), or 415 as a result of an arrest for 647(b) (as now written or as amended), or under 

Government Code Section 51032 (as now written or as amended), including any felony involving the sale 

of a controlled substance specified in Sections 11054-11058 of the California Health and Safety Code (as 

now written or as amended), or any acts requiring registration under California Penal Code Section 290, 

or of any other criminal acts involving dishonesty, fraud, deceit, violence, or moral turpitude, taking place 

on the premises of the massage establishment or in the conduct of the off-premises massage services, 

whether or not any criminal prosecution has been pursued or conviction obtained for such acts, and 

whether or not they occurred with or without the actual knowledge of the permittee.   

(6) The permittee, or a managing officer/employee, an employee, or rent-space massage therapist has 

committed a misdemeanor, felony or violation of this Chapter in the conduct of the massage 

establishment. 

(7) The permittee has been subject to a permanent injunction against the conducting or maintaining of a 

nuisance pursuant to this code, or sections 11225 through 11235 of the California Penal Code, or any 

similar provision of law in any jurisdiction outside the state of California. 

(8) The permittee, or a managing officer/employee, an employee, or rent-space massage therapist has failed 

to abide by any disciplinary action previously imposed by an authorized City official. 

 

(b) Any act or omission of any massage technician providing massage at or through the permittee’s business, 

including rent-space therapists, which constitutes a violation of this Chapter shall be deemed a violation of the 

permittee. 

 

(c) On determining that grounds for permit suspension or revocation exist, the Police Chief, or designee, shall 

serve the permittee with written notice of the proposed suspension or revocation.  The notice shall state the 

ground or grounds upon which the decision is based, the effective date of the decision, the right of the 

permittee to appeal the decision, and that the Police Chief’s decision will be final if no written appeal is 

timely submitted in accordance with Section III-6-18 of this Chapter.   The notice is effective within fifteen 

(15) calendar days from the date of service of the notice.  If an appeal is timely and properly filed, then the 

effective date of the notice is stayed. 

 

(d) No reapplication will be accepted within one (1) year after a permit is revoked.  

 

III-6-18 - Appeal Procedures  
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(a) Appeal to City Manager. 

 

(1) The permittee or applicant, not later than fifteen (15) calendar days after service of notice of revocation, 

suspension, denial of application or renewal or approval with conditions, may file an appeal by filing a 

written statement of such appeal, including the grounds for the appeal and the asserted errors in the 

decision, with the City Clerk.  

(2) Upon receipt of a timely request for an appeal hearing, the City Manager, or designee, shall notify the 

applicant in writing of the date, time and place of the hearing before the City Manager, or designee, which 

shall not be less than ten (10) calendar days after service on the applicant.  

(3) At the hearing, both the applicant/permittee and the Chief of Police (or his or her designee) shall have the 

chance to present evidence, be represented by counsel, and make oral argument not to exceed fifteen (15) 

minutes per side, relevant to the grounds on which the appeal is filed. 

(4) After the hearing, the City Manager or designee shall render a written decision within fifteen (15) 

calendar days from the date of the hearing. The decision shall set forth the Manager's reason(s) for his or 

her decision. The decision shall be considered final upon service. 

 

(b) Appeal of City Manager's Decision to City Council. The permittee or applicant may appeal the decision of the 

City Manager or designee to the City Council in accordance with the provisions of the Milpitas Municipal 

Code Title I, Chapter 20. The Council's decision shall set forth the reason(s) for its decision. Notice of such 

decision shall be made pursuant to the notice by mail provisions contained in Title I, Chapter 20 of the 

Milpitas Municipal Code. The decision shall be considered final upon service made pursuant to the service by 

mail provisions set forth in Title I, Chapter 20 of the Milpitas Municipal Code. 

 

(c) The burden of proof is on the permittee/applicant in any hearing or other matter under this Chapter. 

 

III-6-19 – Service of Any City Notice and Date of Service 

 

 Except as otherwise expressly required by a provision of this Chapter, any notice required by this Chapter 

may be served by personal delivery to any applicant or permittee, or by first class mail.  The date of service shall 

be the date it is personally delivered or placed in a U.S. Postal Service receptacle.  Any notice issued to any 

applicant or permittee may be sent to the mailing address as listed on the application submitted by to the City.  

Failure of any applicant or permittee to receive a properly addressed notice by mail shall not invalidate any action, 

decision, determination or proceeding under this Chapter.  

 

III-6-20 - Public Nuisance and Additional Remedies 

 

 Any massage establishment operated, conducted, or maintained contrary to the provisions of this Chapter 

shall be unlawful and a public nuisance, and the City Attorney may pursue any and all remedies available under 

the law.  

 

 The remedies provided by this Chapter are cumulative and in addition to any other remedies available at law 

or in equity.  In addition to any remedies provided by this Code, or by other law, any violation of this Chapter 

may be remedied by, without limitation, administrative citation and penalties, administrative or judicial nuisance 

abatement proceedings, civil code enforcement proceedings, and suits for injunctive relief.  In the discretion of the 

City Attorney, violations of this Chapter may be prosecuted as infractions or misdemeanors when the interests of 

justice so require. 

 

III-6-21 – Severability 

 

 If any section, subsection, sentence, clause, phrase, or portion of this Chapter is for any reason held invalid or 

unconstitutional by any court of competent jurisdiction, such portion shall be deemed a separate, distinct and 

independent provision and such provision shall not affect the validity of the remaining portion thereof. 

 

SECTION 3. SEVERABILITY 
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The provisions of this Ordinance are separable, and the invalidity of any phrase, clause, provision or part shall not affect 

the validity of the remainder. 

 

SECTION 4. EFFECTIVE DATE AND POSTING 

 

In accordance with Section 36937 of the Government Code of the State of California, this Ordinance shall take effect 

thirty (30) days from and after the date of its passage.  The City Clerk of the City of Milpitas shall cause this Ordinance or 

a summary thereof to be published in accordance with Section 36933 of the Government Code of the State of California. 
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  Ordinance No. ___ 
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REDLINED VERSION OF CODE TEXT CHANGES  

FOR ORDINANCE NO. 172.6 

 

Chapter 6 - MASSAGE ESTABLISHMENTS AND PRACTITIONERS 

 

Sections:  
 

III-6-1 - Purpose and Intent.  
The purpose and intent of this Chapter is to protectprovide for the orderly regulation of massage businesses in the interest 

of the public health, safety and welfare by regulating the operation of massage establishments, off-premises massage 

services, and persons offering massage. The city council recognizes massage as a valid professional service offering the 
public health and therapeutic benefits. The city council, however, finds that prior regulations have not satisfactorily 

addressed serious crime problems.of the residents of the City of Milpitas. The City wishes both to recognize the practice 

of massage as a valid professional field and to discourage prostitution, human trafficking and other unlawful activity 

which otherwise may become associated with some massage establishments.  The intent of these regulations is that no 

person shall perform or administer a massage for compensation in the City of Milpitas, unless such person has in effect a 

valid certificate issued by the California Massage Therapy Council (CAMTC) and such person complies with State law 

and the requirements of this Chapter. 
The purpose of this Chapter is to ensure that persons offering massage services conduct their work in a lawful and 
professional manner; that they possess the minimum necessary qualifications and training; and that they comply with 
minimum building sanitation and health standards.  

(Ord. 172.3 (part), 4/18/95; Ord. 172.2 (part), 10/18/94) 
This Chapter relies upon the State certification process of the California Massage Therapy Council under California 

Business and Professions Code section 4600 et seq. In addition, this Chapter provides certain minimum standards for the 

operation of massage businesses. 

 

This Chapter is adopted under the authority of Government Code sections 51030 through 51034, Government Code 

section 37101, Business and Professions Code section 16000, and California Constitution Article XI, Section 7. 

 

III-6-2 – Definitions 

 

Unless a particular provision or its context otherwise requires, the definitions and provisions contained in this Section 

shall govern the construction, meaning, and application of words and phrases used in this Chapter: 
(a)  "Applicant" means the permit applicant and each of the following persons: the managing officer/employee, a general 
partner, a limited partner who owns or controls twenty percent (20%) or more of the business, a shareholder who owns or 
controls twenty percent (20%) or more of the shares.  

(a) “Act” means the Massage Therapy Act (Business and Professions (B&P) Code Section 4600, et seq.), as 

amended. 

(b) "Applicant" means the permit applicant and each owner.  

(c) “California Massage Therapy Council” or “CAMTC” means the California Massage Therapy Council established 

under Business and Professions Code section 4602. 

(d) “Certified massage practitioner” or “massage practitioner” means a person who is currently certified as a massage 

practitioner by the CAMTC pursuant to Business and Professions Code sections 4604.1 and/or 4604.2.  

(e) “Certified massage therapist” or “massage therapist” means a person who is currently certified as a massage 

therapist by the CAMTC pursuant to Business and Professions Code section 4604.  

(f) “Chief of Police” means the Chief of Police of the City of Milpitas Police Department, or his or her designee. 

(g) “Compensation” means the payment, loan, advance, donation, contribution, deposit, exchange, or gift of money or 

anything of value. In addition to accepting other forms of compensation, a person may be deemed to have 

received compensation for performing a massage when the massage is offered as part of a membership, as part of 

a package of services or as incidental to the purchase of a product. 

(h) (b)  "“Employee"” means any person, other than a massage practitioner, employed hired by a massage 

establishment who may renderrenders any service to the permittee, who receivesfor the business/owner in 

exchange for any form of compensation from the massage establishment and who has no physical contact with 

the customers or clients. The term "employee" shall includebusiness, including independent contractors who are 

regularly employed by the massage establishment.  

(i) “Managing officer/employee” means a person that can or does have or share ultimate control over the day-to-day 

operations of a business. 549



 

 

 

 

(j) (c)  "Massage" means any method of treating the external parts of the body, usually with the hands, so as to 

stimulate circulation and make muscles or joints supple, or relieve tension, for remedial, or health purposes 

offered in return for any form of consideration. In addition to accepting other forms of compensation, a person 

may be deemed to have received consideration for performing a massage when the massage is offered as part of 

a membership, as part of a package of services or as incidental to the purchase of a productcompensation.  

Methods of massage include, but are not limited to, stroking, kneading, rubbing, tapping, pounding, or stimulating 

the external parts of the body with or without the aid of any mechanical or electrical apparatus or appliances; or.  

Massage may occur with or without supplementary aids, such as rubbing alcohol, liniments, antiseptics, oils, 

powders, creams, lotions, ointments, or other similar preparations commonly used in this practice; or by baths, 

including but not limited to, Turkish, Russian, Swedish, Japanese, vapor, shower, electric tub, sponge, mineral, 

fomentation, or any other type of bath. Massage includes the application of various manipulation or touch 

techniques to the muscular structure and soft tissues of the human body as defined in the Act, Business and 

Professions Code section 4601(e), and recognized as legitimate by CAMTC. 

(k) (d)  "Massage establishment" means any establishment having a fixed place of business where any person, firm, 

association, partnership, or corporation or other entity engages in, conducts, or carries on, or permits to be 

engaged in, conducted or carried on, any massage. for compensation. For the purpose of this Chapter, the term 

“massage establishment” shall also include, but not be limited to, any business providing off-premises massage 

services. 
(e)  "Massage practitioner," "massage trainee," "masseur," and "masseuse" means any person who administers 

massage to another person, for any form of consideration.  

(l) “Massage technician” means and includes both a “massage practitioner” and a “massage therapist” as defined by 

this Chapter.  

(m) (f)  "Off-premises massage service" means any business where a function of such business is to engage in or carry 

on massage, not at a fixed location but at a location designated by the customer, massage practitionertechnician, or 

other person, and sometimes known as an out-call massage service.  

(n) “Owner” means any individual who has any direct or indirect ownership interest in a massage establishment.  

(o) (g)  "Permit," as used in this Chapter, shall mean a massage establishment permit, off-premises massage service 

permit or massage practitioner permit andmeans a Massage Establishment Permit issued pursuant to this Chapter.  

For purposes of this Chapter, the term “permit” shall not be used to refer to a business licenseslicense issued by 

the Finance Department or to use permits issued by the Planning Commissionany permit or approval issued 

pursuant to Milpitas Municipal Code Title XI, Chapter 10., unless the specific context provides otherwise.  

(p) (h) "Permittee," as used in this chapter, means any and all applicants who havemeans the applicant and each 

owner(s) who has been issued a massage establishment permit, or off-premises massage service permit, or 

massage practitioner permit.  

(q) “Rent-space massage therapist” means a person who provides massage at a massage establishment but is not an 

employee of the business.  

(r) “Sole provider” means a massage business where the owner owns 100 percent of the business, is the only person 

who provides massage for compensation at or for that business, and has no other employees, independent 

contractors or rent-space massage therapists. 
(i)  "Recognized school of massage" means any school or institution of learning which teaches the theory, ethics, practice, 
profession, or work of massage, and which has been approved pursuant to the California Education Code. Schools 
offering a correspondence course not requiring attendance shall not be deemed a recognized school of Massage. The 
City of Milpitas shall have the right to confirm that the applicant has actually attended class in a recognized school of 
massage.  

(Ord. 172.3 (part), 4/18/95; Ord. 172.2 (part), 10/18/94) 
III-6-3 – CAMTC Certification and Permit Required—Massage Establishment; Off-Premises Service; Massage 
Practitioner  
 

(a) Individuals.  On and after January 1, 2020, it shall be unlawful for any individual to practice massage therapy for 

compensation whether as a sole provider, as an employee or rent-space therapist of a massage establishment, or in 

any other capacity within the City of Milpitas unless that individual obtains and maintains a valid certificate from 

CAMTC as a certified massage practitioner or certified massage therapist.   
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(b) ItMassage Establishments.  On and after January 1, 2020, it shall be unlawful for any person, association, 

partnership or, corporation or any other entity to engage in, conduct or carry on, or permit to be engaged in, 

conducted or carried on, in or upon any premises within the City of Milpitas, the operation of a massage 

establishment or off-premises massage service or the function of aunless all massage technicians providing 

massage, whether as employees or rent-space therapists, maintain a valid certificate from CAMTC as a certified 

massage practitioner without first havingor certified massage therapist, and said massage establishment has 

obtained a permit issued by the City of Milpitas pursuant to the provisions set forth in this Chapter. Such permit 

shall be valid for twelve (12) months from the date of issuance unless revoked or suspended, and shall be 
renewed annually as required by Section III-6-14 of this Chapter.  

 

(Ord. 172.3 (part), 4/18/95; Ord. 172.2 (part), 10/18/94) 
III-6-4 - Business License Requirement 

 

At the time of application for a permit to operate a massage establishment, the applicant shall also apply for and furnish 

the information necessary to obtain a business license as required by Title III, Chapter 1 of this codeCode. No business 

license shall be issued until the investigation is completed and the permit to operateMassage Establishment Permit is 

approved. The business license shall be issued upon approval of the permit to operateMassage Establishment Permit and 

upon payment of the business license fee as provided in Title III, Chapter 1.  

 

(Ord. 172.3 (part), 4/18/95; Ord. 172.2 (part), 10/18/94) 
III-6-5 – Exemptions 

 

The provisions of this chapterChapter shall not apply to the following establishments or classes of individuals who 

perform massage while employed in their professional capacities: 

 

(a) (a)  Physicians, surgeons, chiropractors, osteopaths, nurses, physical therapists, or acupuncturists, who are duly 

licensed to practice their respective professions in the State of California and persons working directly under the 

supervision of such licensed persons. "Working directly under the supervision" means that the person is an 

employee of the licensed person, is working at the same location as the licensed person, has his or her work 

supervised by the licensed person, and that the licensed person is present when the employee is performing 

massage. This exemption shall not apply if the business performs massage on persons for whom the licensed 

person does not provide professional services.  

(b) (b)  Barbers, beauticians, cosmetologists, and other persons licensed to practice any healing art under the 

provisions of Division 2 (commencing with Section 500) of the California Business and Professions Code while 

engaging in practices within the scope of their licenses, and who perform massage only on the neck, face and/or 

scalp of the customers.  

(c) (c)  Personal fitness training centers, gymnasiums, athletic facilities or health clubs, when the giving of massage 

for compensation is not a principal function of such businesses. The determination of whether massage 

constitutes a principal or incidental function of personal fitness training centers, gymnasiums, athletic facilities or 

health clubs shall be made by the Chief of Police, based upon consideration of the percent of income that the 

business derives from massages, the amount of floor space devoted to and the number of employees assigned to 

massage services, as well as the manner in which the business advertises and holds itself out to the public. The 

decision of the Chief of Police regarding whether a particular business is entitled to this exemption shall be final.  

(d) (d)  Hospitals, nursing homes, sanitariums, or any other healthcare facilities duly licensed by the State of 

California.  

(e) (e)  Accredited high schools, junior colleges, and colleges or universities whose coaches and trainers are acting 

within the scope of their employment.  

(f) (f)  Trainers of amateur, semi-professional or professional athletes or athletic teams, while engaging in their 

training responsibilities for and with athletes; and trainers working in conjunction with a specific athletic event 

such as an outdoor road or bike race.  

(g) (g)  Massage practitioners thatSole providers, including sole providers operating an off-premise massage service, 

who have a valid certificate issued by the Massage Therapy Organization (also known as the California Massage 
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Therapy Council), pursuant to Business and Professions Code Chapter 10.5 of Division 2, commencing with 

Section 4600CAMTC pursuant to the Act, either as a certified massage practitioner or a certified massage 

therapist, and who are practicing consistent with the qualifications established by such certificate. 
Notwithstanding the foregoing, this provision shall not exempt such certified massage practitioners from the 

requirements of Sections III-6-4,To qualify for this exemption, a sole provider shall file a copy of his or her 

current, valid massage practitioner or massage therapist certification and identification card issued by the 

CAMTC with the Chief of Police and comply with each of the following: 

 

(1) The requirement to obtain a business license from the City of Milpitas pursuant to Title III, Chapter 1 of 

this Code;  

(2) Section III-6-8, except for subsections (to the extent applicable and excluding subsection 6-8(dk), 6-8(h) 

and 6-8(i), III-6-9, III-6-11, and III-6-20 of this Chapter; and  

(3) All applicable local building, health and safety, building, zoning and other requirements, as permitted by 

state law.  

(Ord. 172.40 (part), 6/17/03; Ord. 172.3 (part), 4/18/95; Ord. 172.2 (part), 10/18/94)  

(Ord. No. 172.5, § 2, 10-20-2009) 
III-6-6 - Massage Establishment, and Off-Premises Massage Service Permit Application  
(a)  Any person, corporation, or partnership desiring to obtain a permit to operate a massage establishment or off-
premises massage service shall make application to the Chief of Police or his or her authorized representative. Prior to 
submitting such application, a non-refundable fee shall be paid in the amount of two hundred dollars ($200.00) for each 
applicant listed on the application up to a maximum of one thousand dollars ($1,000.00) or such sum as set forth in the 
City Fee Schedule. An applicant for an off-premises massage service permit who has a valid massage practitioner permit 
and who will be the sole practitioner for the off-premises massage service, shall pay a fee of one hundred dollars 
($100.00) or such sum as set forth in the City Fee Schedule. Such fees shall be used, in part, to defray the cost of the 
investigation required by this Chapter. A copy of the receipt for payment shall accompany each application.  

(a) Any person desiring to obtain a Massage Establishment Permit shall file a written application with the Chief of 

Police on a form provided by the City. At the time of filing an application for a Massage Establishment Permit, 

applicants shall pay a non-refundable fee in an amount established by resolution of the City Council.  

(b) (b)  The application and fee required under this Section shall be in addition to any license, permit or fee required 

under any other Chapterchapter of this codeCode or any other regulation of the City of Milpitas.  

(c) (c)  The application for a massage establishment or off-premises massage service permitMassage Establishment 

Permit does not authorize a massage establishment or off-premises massage service to operate until such permit 

has been issued.  The massage establishment shall also obtain any approvals or permits required by Title XI, 

Chapter 10 (Zoning Ordinance) of this Code.  

(d) (d)  EachThe applicant for a permit, each owner of the massage establishment and the managing officer/employee 

shall submit the following information under penalty of perjury: 

 

(1) (1)  The full true name under which the business will be conducted.  

(2) (2)  The present or proposed address where the business is to be conducted.  

(3) (3)  The applicant's full, true name, other names used, date of birth, California driver's license number or 

California identification number, social security number (unless prohibited by law), present home address 

and home telephone number.   

[Text continues on page 143]  

(4) (4)  The sex, height, weight, color of hair, and color of eyes.  
(5)  Such other identification and information as required by the Chief of Police or his or her representative, 

necessary to discover the truth of the responses provided in the application.  

(5) Proof that the applicant is at least eighteen (18) years of age.  

(6) (6)  The previous two (2) residences of the applicant and the inclusive dates at each address.  

(7) (7)  The applicant's business, occupation, and employment history for ten (10) years preceding the date of 

application, and the inclusive dates of same.  

(8) (8)  The massage permit history of the applicant,, including: whether such person has ever had any such 

permit or license issued by any agency, board, city, county, territory, or state; the date of issuance of such a 
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permit or license,; whether the permit or license was revoked or suspended; or if a vocational or professional 

license or permit was issued, revoked, or suspendedother disciplinary action taken and the reason therefor.  

(9) (9)  All convictions for any crime involving conduct which requires registration under California Penal Code 

Section 290, convictions under California Penal Code Sections 266i, 314, 315, 316, 318, 647(a), 647(b), or 

415 as a result of an arrest for 647(b) (as now written or as amended), or convictions of crimes designated in 

Government Code Section 51032 (b) (as now written or as amended), including any felony involving the sale 

of a controlled substance specified in Sections 11054-11058 of the California Health and Safety Code (as 

now written or as amended), or convictions of any crime involving dishonesty, fraud, deceit, violence or 

moral turpitude., and any outstanding warrants for arrest and any pending criminal case. Convictions that 

have been expunged must be reported. 

(10) (10)  All convictions for crimes under the laws of any other state or country which proscribe the same 

conduct or similar conduct as the California crimes designated in Section 6(d)(9). Convictions that have been 

expunged must be reported.  

(11) (11)  All injunctions that have been issued against the applicant for nuisances under California Penal 

Code Section 11225 or for nuisances issued under similar laws of other states.  

(12) (12)  A complete description of all services to be provided.  

(13) A register that lists all massage technicians providing massage at or through the business, whether as 

employees, independent contractors and rent-space therapists, and each such person’s state certificate 

number, home address, date of hiring, and whether the massage technician will be performing outcall 

massage. For each proposed massage technician, a copy of that person's current certification from the 

CAMTC as a certified massage practitioner, certified massage therapist, or conditionally certified massage 

practitioner and a copy of that person's CAMTC-issued identification card. 

(14) (13)  The name, address, date of birth, California driver's license number or California identification 

number, social security number (unless prohibited by law), of each massage practitioner orother employee 

who is or will be employed in the massage establishment or off-premises massage service.  

(15) (14)  The name and address of any other massage business or other like establishment owned or operated 

by any person whose name is required to be given pursuant to this section.  
(15)  Acceptable written proof that the applicant is at least eighteen (18) years of age.  

(16) (16)  If the applicant is a corporation, limited liability company or other entity type, the name of the 

corporation or company shall be set forth exactly as shown in its articles of incorporation or charter, together 

with the state and date of incorporation and the names and home addresses of each of its current officers and 

directors, and of each stockholder holding more than twenty percent (20%) of the stock of that corporationor 

member.  

(17) (17)  If the applicant is a partnership, the application shall set forth the name and home address(es) of 

each of the partners, including limited partners. If the applicant is a limited partnership, it shall furnish a copy 

of its certificate of limited partnership as filed with the County ClerkSecretary of State. If one or more of the 

partners is a corporation, the provisions of this subsection pertaining to corporate applicants shall apply to the 

corporate partner as well.  

(18) (18)  The name of the officer, general partnerowner or employee designated by the applicant, corporation 

or partnership who shall act as the managing officer/employee. Such person shall complete and sign all 

application forms required of an individual applicant under this Chapter. The corporation's or partnership's 

managing officer/employee must, at all times, meet all of the requirements set for permittees by this Chapter 

or the corporation or partnership permit shall be suspended until a managing officer/employee who meets 

such requirements is designated. If no such person is designated within ninety (90) days, the corporation or 

partnership permit is deemed canceled and a new application for permit must be filed.  

(19) (19)  Fingerprints to be furnished at a place designated by the Chief of Police. Such fingerprints shall be 

used for the purpose of establishing identification. Fingerprinting will be takenFor each applicant or owner 

who is not CAMTC certified, fingerprints must be furnished at a place designated by the Chief of Police.  

Any fee required for fingerprinting fee will be the responsibility of the applicant.  

(20) (20)  Two (2) photographs of the applicant, each owner and managing officer/employee to be taken by the 

police departmentPolice Department.  
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(21) (21)  A description of any other business to be operated on the same premises, or on adjoining premises, 

owned or controlled by the applicant or owners.  

(22) (22)  The name and address of the owner and lessor of the real property upon or in which the business is 

to be conducted. In the event the applicant is not the legal owner of the property, the application must be 

accompanied by a copy of the lease and a notarized acknowledgment from the owner of the property that a 

massage establishment will be located on his or her property.  

(23) (23)  Authorization for the City of Milpitas, its agents and employees, to seek information and conduct an 

investigation into the truth of the statements set forth in the application and into the background of the 

applicant and the managing officer/employee.  

(24) (24)  Proof of massage malpractice insurance in the sum of not less than one hundred thousand dollars 

($100,000.00) per licensed massage practitioner or massage technician employed at the massage 

establishment up to a maximum of five hundred thousand dollars ($500,000.00). This requirement may be 

satisfied by malpractice insurance being provided in the name of individual massage practitionerstechnicians.  

(25) (25)  The applicant shall notify the Chief of Police of any change of address or fact whichthat may occur 

during the process of applying for a massage establishment permit. 

 

(e)  Processing of Application and Investigations. 

 

(1) (e)  The Chief of Police or his or her authorized representative shall have up to sixty (60) days after 

submission of all required information, including the required certificate of occupancy, to investigate the 

application and the background of the applicant, provided said sixty (60) days may be extended for such 

period as may be necessary to obtain fingerprint records from the appropriate state agency.  

(2) Upon receipt of an application for a new massage establishment, the Chief of Police shall refer the 

application to the City’s applicable departments, which shall review the application and if necessary, inspect 

the premises to ensure that the operation of the business at the designated site will comply with the 

provisions of this Chapter and the City’s zoning, building, fire and safety standards, and any other applicable 

codes.  If any permit or approval is required for the massage establishment pursuant to Title XI, Chapter 10 

(Zoning Ordinance) of this Code, the applicant shall comply with such requirements. 

 

(f) Grounds for Denial.  Upon the completion of the investigation, the Chief of Police shall grant the permit, with or 

without conditions, if the Chief of Police finds in the exercise of his or her discretion all of the following: 

 

(1) (1)  The required fee has been paid.  

(2) (2)  The application conforms in all respects to the provisions of this Chapter and to all other laws.  

(3) (3)  The applicant has not made a material misrepresentation in the application.  

(4) (4)  The applicant, if an individual; or any of the stockholders of the corporation; or any officer or director; if 

the applicant is a corporation; or a partner if the applicant is a partnership; oreach owner and the managing 

officer/employee has not, within ten (10) years preceding the submission of the application, been convicted 

of, or pleaded guilty or no contest to, an offense involving conduct which requires registration under 

California Penal Code Section 290, or of conduct which is a violation of the provisions of California Penal 

Code Sections 266i, 314, 315, 316, 318, 647(a), 647(b) or 415 as a result of an arrest for 647(b) (as now 

written or as amended), or of any crime designated in California Government Code Section 51032 (b) (as 

now written or as amended), including any felony involving the sale of a controlled substance specified in 

Sections 11054—11058 of the California Health and Safety Code (as now written or as amended), or of any 

other crime involving dishonesty, fraud, deceit, violence or moral turpitude, or has not been enjoined under 

California Penal Code Section 11225 through 11235 (as now written or as amended). Convictions under the 

laws of other states or countries which proscribe the same or similar conduct as the California crimes stated 

above shall also be considered.  

(5) The applicant, each owner and the managing officer/employee is not required to register under the provisions 

of California Penal Code Section 290. 

(6) (5)  Within five (5) years preceding application, the applicant, owner(s) or managing officer/employee has 

not had a massage establishment permit, off-premises massage service permit, massage practitioner permit, 
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or other similar permit or license revoked or suspended by the City of Milpitas, or any other state or local 

agency; or engaged in, and has not been subject to discipline by any state or local agency for conduct or 

operated a massage or similar establishment in a manner that would be grounds for revocation of a permit 

under this Chapter; or owned or managed a massage establishment or similar establishment where persons 

required to be licensed were allowed to work without the required licenses.  

(7) (6)  The applicant, each owner and the managing officer/employee is at least eighteen (18) years of age.  

(8) (7)  The permit as requested by the applicant would comply with all applicable laws, including, but not 

limited to, health, zoning, fire and safety requirements and operating standards. 
(8)  The applicant has not surrendered, or had revoked, a massage permit issued by any other jurisdiction due to a 
violation of that jurisdiction's applicable ordinance or regulations.  

(fg) If the Chief of Police Notice to applicant of Grant or Denial of Application.  The Chief of Police, or authorized 

representative, following investigation of the applicant, fails to make the findings stated in Section III-6-6(e), the 

Chief shall deny said application byshall give written notice to the applicant of the grant or denial of the 

application for a permit.  If the application is denied, the notice shall advise the applicant of the reasons for the 

denial and his/her right to appeal through the procedures set forth in Section III-6-18. The Chief of Police may 

delay issuance of the permit if the applicant is being prosecuted for a violation of any of the Penal Code sections 

specified in Section III-6-6(ef)(4) for an additional period of up to one hundred and eighty (180) days. If, during 

this period of delay, theuntil final adjudication. If the applicant pleads guilty, pleads no contest, or is found guilty, 

the Chief of Police shall deny the application. 

 

(Ord. 172.40 (part), 6/17/03: Ord. 172.3 (part), 4/18/95; Ord. 172.2 (part), 10/18/94) 
III-6-7 - Massage Establishment and Off-Premises Massage Service Operating RequirementsStandards 

No person shall engage in, conduct, carry on, or permit to be engaged in, conducted, or carried on, any massage 
establishment or off-premises massage service unless each and all of the following requirements are met:  

(a)  Each person employed or acting as a massage practitioner shall have a valid massage practitioner permit issued 
by the Chief of Police which shall be clearly visible on the massage practitioner's person during working hours. It 
shall be unlawful for any owner, manager, operator, managing officer/employee, or permittee to employ or 
permit a person to act as a massage practitioner who is not listed on the massage establishment permit 
application or off-premises massage service permit application and who is not in possession of a valid massage 
practitioner permit issued pursuant to this Chapter.  

(b)  The possession of a valid massage establishment permit or off-premises massage service permit does not authorize 
the possessor of the permit or any other person to perform work for which a massage practitioner permit is required.  
Each massage establishment that is permitted under this Chapter shall comply with each and all of the following 

requirements: 

 

(a) At all times during business hours the permit issued pursuant to Section III-6-6 shall be displayed. The permit 

shall be displayed in a conspicuous place so that it may be readily seen by all persons entering the premises of 

the massage establishment. 

(b) Each massage technician shall be CAMTC certified and in good standing. It shall be unlawful for a permittee to 

employ or permit a person to provide massage as a rent-space therapist who is not listed on the massage 

technician register provided pursuant to Section III-6-6(d)(13).  If a massage technician’s CAMTC certification 

is suspended or revoked or if an individual is not CAMTC certified, the permittee shall not allow such person to 

provide massage at or through the massage establishment. 

(c) A massage technician shall operate only under the name specified in his or her CAMTC certificate.  A massage 

establishment shall only operate under the name designated in its permit.  

(d) The permittee shall display the CAMTC certificate of each and every massage technician in an open and 

conspicuous place on the premises. The permittee shall also ensure that all massage technicians comply with the 

provisions of the Massage Therapy Act (B&P Code § 4608) requiring that a certificate holder have his or her 

identification card in his or her possession while providing massage services for compensation. 

(e) (c)  Massage services shall be provided or given only between the hours of 7:00 a.m. and 10:00 p.m. No massage 

establishment shall be open and no customer shall be in such massage establishment between the hours of 10:30 
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p.m. and 7:00 a.m. No off-premises massage shall be provided or given between the hours of 10:00 p.m. and 

7:00 a.m.  
(f) (d)  A list of services available, and the cost of such services, shall be posted in an open public place within the 

premises and shall be described in readily understandable language. No owner, manager, operator, managing 

officer/employee, or permittee shall permitallow, and no massage practitionertechnician shall offer or perform, 

any service other than those posted.  
(e)  Any massage practitioner who provides massage at any hotel or motel, shall first notify the owner, manager, or 

person in charge thereof that such permittee intends to provide massage to a person or persons registered at 
the hotel or motel and give such owner, manager, or person in charge the name on his or her massage 
practitioner permit.  

(f)  The massage establishment permit, and a copy of the permit of each and every massage practitioner employed 
by a massage establishment shall be displayed in an open and conspicuous place on the premises.  

(g) (g)  Every massage establishment and off-premises massage service shall keep a written record of the date and 
hour of each service provided, the name and address of each patron and the service received, and the name of 

the massage practitioner administering the serviceA written daily register recording each client, the assigned 

room (or location of outcall massage service), the massage technician who treated the client, a description of 

service(s) performed, the price of the services, including any gratuity or tip, and the time of the appointment shall 

be maintained. This daily register shall be completed by the close of business each day. Such records shall be 

open to inspection only by City officials, includingmembers of the Police Department, City Code Enforcement 

Officers, and the City Attorney, who are charged with enforcement of this chapterChapter. These records may 

not be used for any other purpose than as records of services provided and may not be provided to other parties 

by the massage establishment or off-premises massage service unless otherwise required by law. Such records 

shall be retained on the premises of the massage establishment or at the off-premises massage service business 

office for a period of two (2) years.  

(h) The permittee shall be responsible for ensuring that each and every massage technician complies with the 

provisions of the Massage Therapy Act (B&P Code § 4609) related to dressing requirements, including dressing 

while engaged in the practice of massage for compensation, or while visible to clients in a massage 

establishment, in attire that is not: transparent, see-through, or substantially exposes the certificate holder’s 

undergarments; swim attire, if not providing a water-based massage modality approved by CAMTC; a manner 

that exposes the certificate holder’s breasts, buttocks, or genitals; a manner that constitutes a violation of section 

314 of the Penal Code; or a manner that has been deemed by CAMTC to constitute unprofessional attire.  
(h)  Massage establishments shall at all times be equipped with an adequate supply of clean sanitary towels, table 

coverings and linens. Clean towels, coverings and linens shall be stored in enclosed cabinets. Towels and 
linens shall not be used on more than one (1) patron, unless they have first been laundered and disinfected. 
Disposable towels and coverings shall not be used on more than one (1) patron. Soiled linens and paper towels 
shall be deposited in separate, approved receptacles.  

(i)  Wet and dry heat rooms, steam or vapor rooms or cabinets, toilet rooms, shower and bath rooms, tanning booths, 
whirlpool baths and pools, shall be thoroughly cleaned and disinfected as needed, and at least once each day 
the premises are open, with an approved disinfectant. Bathtubs shall be thoroughly cleaned with an approved 
disinfectant after each use. All walls, ceilings, floors, and other physical facilities for the establishment must be 
in good repair and maintained in a clean and sanitary condition.  

(j)  Instruments utilized in performing massage shall not be used on more than one (1) patron unless they have been 
sterilized using approved sterilization methods.  

(k)  All employees, and massage practitioners, shall perform their work fully clothed, be clean and wear clean outer 
garments which are used and worn only at the establishment (i.e., a smock).  

(l)  Doors to dressing rooms may not be locked. Draw drapes, curtain enclosures, or accordion-pleated closures are 
acceptable on all inner dressing and treatment rooms in lieu of doors.  

(i) (m)  No person shall enter, be, or remain in any part of the premises of a massage establishment while in 

possession of an open container of alcohol, or while consuming or using any alcoholic beverage or drugs, except 

pursuant to a prescription for such drugs. The owner, operator, managing officer/employee, manager, or 

permittee shall not permit any such person to enter or remain upon such premises.  
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(j) (n)  No massage establishment or off-premises massage service shall operate as a school of massage, or use the 

same facilities as that of a school of massage.  

(k) The permittee shall comply with the Massage Therapy Act (B&P Code §§ 4608, 4609, 4611) provisions relating 

to advertising, including requiring certificate holders: to include the name under which he or she is certified and 

his or her certificate number in any and all advertising of massage for compensation; to not engage in sexually 

suggestive advertising related to massage services; to not hold himself or herself out as a certified massage 

therapist or practitioner, or use terms such as “licensed” or “certified,” that imply that an uncertified person is 

certified as a massage therapist or practitioner; to not falsely state or advertise or put out any sign or card, or to 

falsely represent to the public, that any individual is licensed, certified, or registered as a massage therapist or 

practitioner if that individual is not so certified.  
(o)  No massage establishment or off-premises massage service which has been granted a permit under the 

provisions of this Chapter shall place, publish or distribute or cause to be placed, published or distributed any 
advertising matter that depicts any portion of the human body that would reasonably suggest to prospective 
customers that any service is available other than those services described in Section 6-2(c) of this Chapter. No 
massage establishment or off-premises massage service shall employ language in the text of such advertising 
that would reasonably suggest to a prospective patron that any service is available other than those services as 
described in Section 6-2(c) of this Chapter.  

(p)  At least one entrance door, allowing access to the massage establishment and any building it may be located in, 
shall remain unlocked during business hours. The premises and facilities shall meet all code requirements of the 
city as to the safety of the structure and the adequacy of the plumbing, heating, ventilation and waterproofing of 
rooms where showers or water or steam baths are given.  

(l) (q)  A massage shall not be given unless the patron's genitals are fully covered.  

(m) The permittee shall be responsible for ensuring that each and every massage technician complies with the 

Massage Therapy Act (B&P Code § 4609(a)) provisions relating to sexual acts, including the prohibitions on: 

engaging in any form of sexual activity on the premises of a massage establishment where massage is provided 

for compensation, excluding a residence; engaging in sexual activity while providing massage services for 

compensation; providing massage of the genitals or anal region; or providing massage of female breasts without 

the written consent of the person receiving the massage and a referral from a licensed California health care 

provider. 

(n) The permittee must comply with all state and federal laws, including but not limited to those pertaining to 

disabled clients.  
(r)  No massage establishment shall be open for business without at least one massage practitioner on the premises 

at all times who is in possession of a valid permit.  

(s)  Only a massage table shall be used for massage. No pads or mattresses shall be placed on the floor.  

(t)  No condoms shall be kept in the Massage establishment unless they are the personal property of persons on-site 
and for the individual's personal off-site use.  

(o) (u)  Any change with respect to the information contained in the permittee's application shall be reported to the 

Chief of Police within ten (10) days of such change. 

 

(Ord. 172.3 (part), 4/18/95; Ord. 172.2 (part), 10/18/94) 
III-6-8 - Massage Establishment Facilities Regulations.  
 

EveryIn addition to the operating conditions under section III-6-7, every massage establishment shall maintain facilities 

whichthat meet the following requirements: 
(a)  Any signs posted on the premises shall conform in all respects with all applicable laws and regulations of the City of 
Milpitas.  

(a) Comply with all applicable building, fire, safety, health, electrical, plumbing, mechanical, heating and 

ventilating, sanitation, and other laws and regulations of the City of Milpitas applicable to the premises. 

(b) (b)  MinimumProvide minimum lighting shall be provided in accordance with Article 220 of the Uniform 

Electrical Code and, in addition, at least one artificial light of not less than forty (40) watts shall be provided in 

each room or enclosure where massage services are performed on patrons.  
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(c)  Minimum ventilation shall be provided in accordance with the Uniform Building Code.  

(d)  Treatment room doors shall remain unlocked at all times.  

(c) Maintain an adequate supply of clean sanitary towels, table coverings and linens. Clean towels, coverings and 

linens shall be stored in enclosed cabinets. Towels and linens shall not be used on more than one (1) patron, 

unless they have first been laundered and disinfected. Disposable towels and coverings shall not be used on more 

than one (1) patron. Soiled linens and paper towels shall be deposited in separate, approved receptacles.  

(d) Wet and dry heat rooms, steam or vapor rooms or cabinets, toilet rooms, shower and bath rooms, tanning booths, 

whirlpool baths and pools, shall be thoroughly cleaned and disinfected as needed, and at least once each day the 

premises are open, with an approved disinfectant. Bathtubs shall be thoroughly cleaned with an approved 

disinfectant after each use. All walls, ceilings, floors, and other physical facilities for the establishment must be 

in good repair and maintained in a clean and sanitary condition.  

(e) Instruments utilized in performing massage shall not be used on more than one (1) patron unless they have been 

sterilized using approved sterilization methods.  

(f) (e)  Adequate equipment for disinfecting and sterilizing instruments used in performing the acts of massage shall 

be available.  

(g) Provide either a separate room or dressing and locker facilities for each client. However, dressing and undressing 

may occur in the same room as massage therapy if the client is alone in the room with the door(s) closed and 

opaque coverings are present on any windows while undressing or dressing. 

(h) (f)  Hot and cold running water shall be availableTreatment room doors shall remain unlocked at all times.  
(g)  Closed cabinets shall be available for storage of clean linens.  

(h)  Separate dressing room and locker facilities shall be provided for persons of each gender. One locker shall be 
provided for each treatment room and at least one toilet facility shall be located within the massage 
establishment.  

(i) (i)  A minimum of one wash basin for massage practitionerstechnicians shall be provided at all times. Such basin 

shall be located within, or as near as practicable to, the treatment area devoted to the performing of massage. 

Sanitary towels shall also be provided at each basin. Hot and cold running water shall be available at all times. 

(j) (j)  Pads used on massage tables shall be covered with approveda durable, washable plastic or other waterproof 

material.  

(k) At least one entrance door, allowing access to the massage establishment and any building it may be located in, 

shall remain unlocked during business hours. This section shall not prohibit a massage establishment from 

locking its external doors if the massage establishment is a sole proprietorship (owned by one individual with 

one or no employees or rent-space therapists). 
(k)  Proof of compliance with all applicable provisions of the City of Milpitas Municipal Code shall be provided prior to the 
issuance of any permit.  

(Ord. 172.3 (part), 4/18/95; Ord. 172.2 (part), 10/18/94) 
III-6-9 - Inspection by Officials 

 

The investigating and enforcing officials of the City of Milpitas, or their designees, shall have the right to enter the 

premises of any permitted massage establishment during regular business hours for the purpose of makingto make 

reasonable inspections and to observe and enforce compliance with building, fire, electrical, plumbing or health regulations, 

and to enforce compliance with the applicable regulations, laws, and provisions of this Chapter. The City shall conduct 

inspections shall be conducted at a time and in a manner that will minimize business interruption. 

 

(Ord. 172.3 (part), 4/18/95; Ord. 172.2 (part), 10/18/94) 
III-6-10 - Permits Nonassignable.Non-Assignable 

 

No massage establishment or off-premises massage service permit may be sold, transferred or assigned by the permittee, 

or by operation of law, to any other person or persons. Any such sale, transfer or assignment, or attempted sale, transfer or 

assignment, shall be deemed to constitute a voluntary surrender of such permit and such permit shall thereafter be deemed 

terminated and void. Except, however, if the permittee is a partnership and one or more of the partners should die, one or 

more of the surviving partners may acquire, by purchase or otherwise, the interest of the deceased partner or partners 
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without affecting a surrender or termination of such permit and in each case the permittee shall thereafter be deemed to 

be the surviving partner(s). If the permit is issued to a corporation, stockstock or ownership interests of the owners may be 

sold, transferred, issued, or assigned to stockholdersthose owners who have been named on the permit application. If any 

stock or ownership is sold, transferred, issued, or assigned to a person not listed on the application as a stockholderan 

owner, the permit shall be deemed terminated and void unless the identities of the new stockholdersowners are reported to 

the Chief of Police withinat least ten (10) days ofprior to such transfer and they. The new owners shall meet all 

requirements under this Chapter for applicants.  If the Chief of Police, in his or her discretion, determines that the person 

satisfies the requirements relating to applicants, the existing permit shall be endorsed to include the person. A fee as set by 

resolution of the City Council shall be paid to the City for the investigation by the Chief of Police (or his or her authorized 

representative) necessitated by each sale or transfer. 

 

 

(Ord. 172.3 (part), 4/18/95; Ord. 172.2 (part), 10/18/94) 
III-6-11 - Change of Location or Name  
 

(a)  A change in the location of a massage establishment must be submitted for approval by the Chief of Police, the 

Planning Director of Community Development, and the Fire Chief, or their designated representatives. Approval shall be 

granted for the change provided that all laws and regulations of the City of Milpitas are complied with including, but not 

limited to, A change in the location of a massage establishment may require approval  in accordance with the provisions of 

Milpitas Municipal Code, Title XI, Chapter 10. (Zoning Ordinance).  If the Chief of Police, in his or her discretion, 

determines that the new location satisfies the requirements of this Chapter, the existing Massage Establishment Permit 

shall be amended for the new location. A fee, as set by resolution of the City Council, shall be paid to the City to cover the 

cost of the investigation by the Chief of Police (or his or her authorized representative) necessitated by each change of 

location. 
(b)  No permittee shall operate under any name, nor conduct any massage establishment or off-premises massage 
service under any designation, not specified in the approved permit.  
III-6-12 – Reserved 
(c)  Any application for the expansion of a building or other place of business which houses a massage establishment 
shall require compliance with this Chapter. Expansion of a non-conforming location shall not be permitted.  

(Ord. 172.3 (part), 4/18/95; Ord. 172.2 (part), 10/18/94) 
III-6-12 - Massage Practitioner Permit  

(a)  No person shall engage in the business of massage or act as a massage practitioner unless such person holds a valid 
massage practitioner permit issued by the City of Milpitas. Each massage practitioner permit holder shall be issued a 
photo identification badge which will serve as a massage practitioner permit. The permit holder shall display the 
massage practitioner permit on his or her person during business hours.  

(b)  Each applicant for a massage practitioner permit shall make application to the Chief of Police, or his or her authorized 
representative. Prior to submitting an application, the applicant shall pay a non-refundable fee of two hundred dollars 
($200.00) or such sum as set forth in the City Fee Schedule. Such fee shall be used, in part, to defray the cost of the 
investigation required by this Chapter. A copy of the receipt for payment shall accompany each application.  

(c)  Permit fees required under this section shall be in addition to any license, permit or fee requirements under any other 
Chapter of this code or by any other regulation of the City of Milpitas.  

(d)  An application for permit does not authorize the applicant to provide massage until such permit has been issued.  

(e)  Each applicant for a massage practitioner permit shall submit the following information under penalty of perjury:  

(1)  All information required by Section 6-6(d)(3) through (12), (15), (19), (20), (23), and (24).  

(2)  The applicant must furnish a diploma or certificate of graduation from a two hundred (200) hour resident course 
of instruction from either:  

(i)  A recognized school of massage as defined in Section III-6-2(i) of this Chapter; or  

(ii)  An existing school or institution of learning outside the State of California together with a certified transcript 
of the applicant's school records showing date of enrollment, hours of instruction and graduation from a 
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course having at least a minimum requirement prescribed by Title 5, Division 21, of the California 
Administrative Code; wherein the theory, method, profession and work of massage is taught, and a copy of 
the school's approval by its State Board of Education.  

(3)  The massage establishment's full name, address and telephone number if the massage practitioner will be 
employed at a fixed place of business. In the event the applicant seeks to conduct off-premises massage 
services not related to the massage establishment, an additional application must be submitted unless the 
applications are submitted contemporaneously.  

(4)  Such other identification and information as the Police Department may require in order to substantiate the 
applicant's claims asserted in the application.  

(5)  A certificate from a medical doctor licensed to practice in the State of California stating that the applicant, within 
thirty (30) days immediately preceding the date of application, has been examined and found to be free of any 
contagious or communicable disease. Pursuant to Health and Safety Code Section 199.20, and unless 
otherwise required by state or federal law, nothing in this Chapter shall require testing or disclosure as to 
whether an applicant is infected with the Human Immunodeficiency Virus (HIV).  

(6)  Written proof that the applicant has successfully completed both a written test and practical performance 
examination administered by a medical practitioner approved by the City of Milpitas. Successful examinees shall 
demonstrate a basic knowledge of anatomy, physiology, hygiene, and massage. The massage practitioner 
applicant shall be required to pass the examination. No applicant may take the test more than two times in a 
twelve (12) month period. Any costs associated with the examination shall be the responsibility of the applicant 
and paid directly to the medical practitioner.  

(7)  A current certification in cardiopulmonary resuscitation and first aid from the American Heart Association or the 
American Red Cross.  

(f)  The Chief of Police, or his or her authorized representative, shall have up to sixty (60) days after submission of all 
required information, including the required certificates to investigate the application and the background of the 
applicant provided said sixty (60) days may be extended for such period as may be necessary to obtain fingerprint 
records from the appropriate state agency. Upon completion of the investigation, the Chief of Police shall grant the 
permit, with or without conditions if, in the exercise of discretion, he or she finds the applicant to be in compliance 
with the requirements of Section 6-12(b) through (e).  

(g)  If, following investigation of the applicant, the Chief of Police, or his or her authorized representative finds that the 
applicant has failed to meet the requirements as set forth in Subsection 6-12(f) above, the application shall be denied 
and the applicant shall be notified of such denial in writing.  

(Ord. 172.3 (part), 4/18/95; Ord. 172.2 (part), 10/18/94) 
III-6-13 – New Massage Practitioners—NotificationNotifications 

 

(a) The holder of the massage establishment or off-premises massage service permitA permittee shall notify the Chief of 

Police, or his or her designee, in writing, of the name and address of each personnew massage technician employed or 

retained as a rent-space massage practitioner at such massage establishment withintherapist at least five (5) days 

ofprior to the person's employment or other contract and update the massage technician register with the information 

specified in section III-6-6(d)(13). The requirements of this section are in addition to the other provisions of this 

Chapter and nothing contained herein shall relieve the permittee of the responsibility of ascertaining, prior to 

employment or other contract, that such new employeemassage technician has a valid massage practitioner 

permitCAMTC certification. 

(Ord. 172.3 (part), 4/18/95; Ord. 172.2 (part), 10/18/94) 
 

(b) A permittee shall immediately report to the Chief of Police, or his or her designee, any of the following:  

 

(1) Arrests of any massage technicians, employees or owners for an offense other than a misdemeanor traffic 

offense;  

(2) Resignations, terminations or transfers of massage technicians employed or retained as a rent-space massage 

therapist by the permittee’s business;   
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(3) Any disciplinary action taken by the CAMTC regarding a massage technician, employee or owner and submit 

a copy of any notice or order; 

(4) The occurrence of any event that constitutes a violation of this Chapter or state or federal law related to the 

conduct of the massage business.   

 

III-6-14 - Renewal of permits—Massage Establishment, Off-Premises Massage Service, Massage Practitioner  
 

Each massage establishment, off-premises massage service, and massage practitioner permit shallMassage 

Establishment Permit shall expire on the anniversary date of the issuance of the permit unless suspended or revoked. 

Permittees shall have thirty (30) days from the date of expiration to renew their permits and may apply for such renewal 

thirty (30) days prior to expiration. If, upon the thirty-first (31st) day after its expiration an application of renewal has not 

been received, the permit shall be deemed suspended until such time as the renewal application has been received. No 

privilege to provide massage shall exist until an application for renewal has been submitted for review. If a renewal 

application and all required information for the renewal is not received within sixty (60) days after expiration, the permit 

shall be deemed expired and no privilege to provide massage shall exist.  

 

Permittees shall submit an application for renewal each year in the same manner as required for an original application. To 

be eligible to renew his or her permit, the permittee must demonstrate that he or she has completed in the twelve (12) 
month period prior to the submission of the renewal application at least four (4) hours of continuing massage education 
from a recognized school of massage or any organization recognized by the State of California or the National Massage 
Certification Board.  
 

(Ord. 172.40 (part), 6/17/03: Ord. 172.3 (part), 4/18/95; Ord. 172.2 (part), 10/18/94) 
III-6-15 - Application of Regulations to Existing Massage Establishments, Off-Premises Massage Services, and Massage 
Practitioners  
 

The provisions of this Chapter shall be applicable to all persons and businessesmassage establishments, whether the 

business was established before or after November 18, 1994the effective date of this Chapter. Massage establishments or 

off-premises massage services legally in business prior to November 18, 1994 shall have sixty (60) days to file for a 

massage establishment or off-premises massage service permitthe effective date of this Chapter shall have until January 

1, 2020 to obtain a Massage Establishment Permit and to comply with the provisions of this Chapter. Massage 

Practitioners who have valid massage technician permits shall have one hundred and eighty (180) days (six (6) months) 
from November 18, 1994 to apply for a massage practitioner permit under the terms of this Chapter but shall otherwise 
comply with the regulations set forth herein by December 18, 1994.  
 

III-6-16 – Reserved 

 

(Ord. 172.3 (part), 4/18/95; Ord. 172.2 (part), 10/18/94) 
III-6-16 - Prohibited Conduct  

(a)  It shall be unlawful for any massage practitioner or other person to massage or offer to massage the genital area of 
any patron, or the breasts of any female patron, or for any operator of a massage establishment to allow or permit 
such massage.  

(b)  It shall be unlawful for any massage practitioner to be other than fully clothed in non-transparent clothing at all times 
that shall not expose their genitals, pubic area, buttocks or chest or for any operator of a massage establishment to 
allow or permit such manner of dress by their employees or massage practitioners.  

(c)  It shall be unlawful for a massage practitioner to perform any massage services at any location other than that location 
specified on the massage practitioner permit. If any changes occur to the information contained in the massage 
practitioner permit, the massage practitioner must notify the Chief of Police, in writing, within ten (10) days of the 
change. If the massage practitioner changes location where massage is performed, the massage practitioner shall 
obtain a revised permit prior to performing massage at the new location. If off-premises massage services are to be 
performed, the massage practitioner permit must indicate approval for off-premises massage services.  

561



 

 

 

 

(d)  It shall be unlawful for any massage establishment, off-premises massage service, or massage practitioner to provide 
a massage between the hours of 10:00 p.m. and 7:00 a.m.  

(e)  It shall be unlawful for any massage establishment or off-premises massage service or any permittee, owner, operator 
or managing officer/employee to violate any of the mandatory requirements of this Chapter applicable to massage 
establishments or off-premises massage services. Furthermore, it shall be unlawful for any massage establishment 
or off-premises massage service or any permittee, owner, operator, or managing officer/employee of any massage 
establishment or off-premises massage service to allow any massage practitioner to violate any of the mandatory 
requirements of this Chapter applicable to massage practitioners.  

(f)  It shall be unlawful for any massage practitioner to violate any of the mandatory requirements of this Chapter 
applicable to massage practitioners.  

(Ord. 172.3 (part), 4/18/95; Ord. 172.2 (part), 10/18/94) 
III-6-17 - Permit Suspension or Revocation 

 

(a) The Chief of Police, or authorized representative, may revoke or suspend a massage establishment permit, off-

premises massage service permit or massage practitioner permit (or existing massage technician permit) if the 

permittee if: 
(a)  Does not possess the qualifications for the permit as required by this Chapter; or  

(1) The permittee, or a managing officer/employee, an employee, or rent-space massage therapist has made any 

false, misleading or fraudulent statement of material fact in any application, report or record required to be 

filed with the City. 

(2) The permittee, or a managing officer/employee, an employee, or rent-space massage therapist, has failed to 

comply with any of the requirements, regulations, standards or conditions of this Chapter. 

(3) An individual who is not a certified massage therapist or a certified massage practitioner, or whose CAMTC 

certification is suspended or revoked, has provided massage at or through the massage establishment. 

(4) The permittee, or a managing officer/employee, an employee, or rent-space massage therapist, has allowed or 

permitted, with or without knowledge, the occurrence of criminal activity on the premises of the massage 

establishment business or in the conduct of the off-premises massage services. 

(5) (b)  Has been convicted of any violation of the provisions of this Chapter or of any offense involving conduct 
which requires registration under California Penal Code Section 290, or has been found to be in violation of 

the provisions ofThere have been one or more acts prohibited under California Penal Code Sections 266i, 314, 

315, 316, 318, 647(a), 647(b), or 415 as a result of an arrest for 647(b) (as now written or as amended), or has 

been convicted of any crime designated in Californiaunder Government Code Section 51032(b) (as now 

written or as amended), including any felony involving the sale of a controlled substance specified in Sections 

11054—-11058 of the California Health and Safety Code (as now written or as amended), or of any other 

crimeany acts requiring registration under California Penal Code Section 290, or of any other criminal acts 

involving dishonesty, fraud, deceit, violence, or moral turpitude or has been enjoined under California Penal 

Code Section 11225 (as now written or as amended); or, taking place on the premises of the massage 

establishment or in the conduct of the off-premises massage services, whether or not any criminal prosecution 

has been pursued or conviction obtained for such acts, and whether or not they occurred with or without the 

actual knowledge of the permittee.   

(6) The permittee, or a managing officer/employee, an employee, or rent-space massage therapist has committed 

a misdemeanor, felony or violation of this Chapter in the conduct of the massage establishment. 

(7) The permittee has been subject to a permanent injunction against the conducting or maintaining of a nuisance 

pursuant to this code, or sections 11225 through 11235 of the California Penal Code, or any similar provision 

of law in any jurisdiction outside the state of California. 

(8) The permittee, or a managing officer/employee, an employee, or rent-space massage therapist has failed to 

abide by any disciplinary action previously imposed by an authorized City official. 
(c)  Has made a material misrepresentation on the permit application or renewal; or  

(b) Any act or omission of any massage technician providing massage at or through the permittee’s business, 

including rent-space therapists, which constitutes a violation of this Chapter shall be deemed a violation of the 

permittee. 
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(d)  Has operated the massage establishment or off-premises massage service or has engaged in conduct as a 
massage practitioner in a manner which violates any of the mandatory provisions of this Chapter, any condition 
of the permit, or any of the laws which would have been grounds for denial of the permit.  

The permittee(s) shall be responsible for those acts of its or their employees and massage practitioners which are 
done in the course and scope of their employment.  

Notice of suspension or revocation shall be given by personal service or certified mail to the address shown on the 
last application or renewal. If reasonable attempts to otherwise serve such notice are not successful, service may be 
provided by first class mail.  

Service shall be deemed complete when personal service is made, when the certified letter is delivered, or when the 
decision is mailed by first class mail.  

(Ord. 172.40 (part), 6/17/03: Ord. 172.3 (part), 4/18/95; Ord. 172.2 (part), 10/18/94) 
(c) On determining that grounds for permit suspension or revocation exist, the Police Chief, or designee, shall serve 

the permittee with written notice of the proposed suspension or revocation.  The notice shall state the ground or 

grounds upon which the decision is based, the effective date of the decision, the right of the permittee to appeal 

the decision, and that the Police Chief’s decision will be final if no written appeal is timely submitted in 

accordance with Section III-6-18 of this Chapter.   The notice is effective within fifteen (15) calendar days from 

the date of service of the notice.  If an appeal is timely and properly filed, then the effective date of the notice is 

stayed. 

 

(d) No reapplication will be accepted within one (1) year after a permit is revoked.  

 

III-6-18 - Appeal Procedures  

 

(a) (a)   Appeal to City Manager. 

 

(1) The permittee or applicant, not later than fifteen (15) calendar days after service of notice of revocation, 

suspension, denial of application or renewal or approval with conditions, may file an appeal by filing a 

written statement of such appeal, including the grounds for the appeal and the asserted errors in the decision, 

with the City Clerk.  
The City Manager or designee shall review the record below and shall allow oral argument not to exceed fifteen (15) 

minutes per side. Notice of the time for hearing on the appeal before the City Manager or designee shall be given by 
personal service or certified mail to the address shown on the last application or renewal. If reasonable attempts to 
otherwise serve such notice are not successful, service may be provided by first class mail.  

(2) Upon receipt of a timely request for an appeal hearing, the City Manager, or designee, shall notify the 

applicant in writing of the date, time and place of the hearing before the City Manager, or designee, which 

shall not be less than ten (10) calendar days after service on the applicant.  

(3) At the hearing, both the applicant/permittee and the Chief of Police (or his or her designee) shall have the 

chance to present evidence, be represented by counsel, and make oral argument not to exceed fifteen (15) 

minutes per side, relevant to the grounds on which the appeal is filed. 

(4) After the hearing, the City Manager or designee shall render a written decision within fifteen (15) calendar 

days from the date of the hearing. The decision shall set forth the Manager's reason(s) for his or her decision. 

The decision shall be served upon the permittee by any of the methods acceptable for notification of the 

hearing. The decision shall be considered final upon service. 
Service shall be deemed complete when personal service is made, when the certified letter is delivered, or when the 
notice is mailed by first class mail.  
(b)  Appeal of City Manager's Decision to City Council. The permittee or the applicant may appeal the final decision of 

the City Manager or designee to the City Council within ten (10) calendar days of service of the final decision. The 

appeal shall be filed with the City Clerk and shall state in writing the grounds for appeal and asserted errors in the 

City Manager's decision. The appeal shall be made in accordance with the provisions of the Milpitas Municipal 

Code Title I, Chapter 20.  
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(b) The City Manager shall cause a hearing to be set before the City Council within sixty (60) calendar days of the filing of 

the appeal. The City Council shall render a decision within thirty (30) calendar days of the Council's hearingCouncil's 

decision shall set forth the reason(s) for its decision. Notice of such decision shall be made pursuant to the notice by 

mail provisions contained in Title I, Chapter 20 of the Milpitas Municipal Code. The Council's decision shall set forth 

the reason(s) for its decision. The decision shall be considered final upon service made pursuant to the service by mail 

provisions set forth in Title I, Chapter 20 of the Milpitas Municipal Code. 

(Ord. 172.3 (part), 4/18/95; Ord. 172.2 (part), 10/18/94) 
III-6-19 - Burden of Proof  
(c) Unless otherwise specifically prohibited by law, theThe burden of proof is on the permittee/applicant in any hearing or 

other matter under this Chapter. 

(Ord. 172.3 (part), 4/18/95; Ord. 172.2 (part), 10/18/94) 
 

III-6-19 – Service of Any City Notice and Date of Service 

 

Except as otherwise expressly required by a provision of this Chapter, any notice required by this Chapter may be served 

by personal delivery to any applicant or permittee, or by first class mail.  The date of service shall be the date it is 

personally delivered or placed in a U.S. Postal Service receptacle.  Any notice issued to any applicant or permittee may be 

sent to the mailing address as listed on the application submitted by to the City.  Failure of any applicant or permittee to 

receive a properly addressed notice by mail shall not invalidate any action, decision, determination or proceeding under 

this Chapter.  

 

III-6-20 - Public Nuisance and Additional Remedies 

 

Any massage establishment operated, conducted, or maintained contrary to the provisions of this Chapter shall be 

unlawful and a public nuisance, and the City Attorney may pursue any and all remedies available under the law.  

(Ord. 172.3 (part), 4/18/95; Ord. 172.2 (part), 10/18/94) 
 

The remedies provided by this Chapter are cumulative and in addition to any other remedies available at law or in equity.  

In addition to any remedies provided by this Code, or by other law, any violation of this Chapter may be remedied by, 

without limitation, administrative citation and penalties, administrative or judicial nuisance abatement proceedings, civil 

code enforcement proceedings, and suits for injunctive relief.  In the discretion of the City Attorney, violations of this 

Chapter may be prosecuted as infractions or misdemeanors when the interests of justice so require. 

 

III-6-21 – Severability 

 

If any Sectionsection, subsection, sentence, clause, phrase, or portion of this Chapter is for any reason held invalid or 

unconstitutional by any court of competent jurisdiction, such portion shall be deemed a separate, distinct and independent 

provision and such provision shall not effectaffect the validity of the remaining portion thereof. 

(Ord. 172.3 (part), 4/18/95; Ord. 172.2 (part), 10/18/94)  
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Item Attachment Documents: 

 

18. Receive an Update on the Rules Subcommittee and Provide Direction on Rules Subcommittee 
Scope (Staff Contact:  Ashwini Kantak, 408-586-3053) 

Recommendation: to receive an update on the Rules Subcommittee and provide direction on Rules 
Subcommittee scope. 
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CITY OF MILPITAS 
AGENDA REPORT 

(AR) 
 
 
 

Item Title: Receive an Update on the Rules Subcommittee and Provide Direction on Rules 
Subcommittee Scope 

Category: Leadership and Support Services 

Meeting Date: 6/18/2019 

Staff Contact: Ashwini Kantak, Assistant City Manager, (408) 586-3053 

Recommendation: Receive an Update on the Rules Subcommittee and Provide Direction on Rules 
Subcommittee Scope 

 
Background: 
On April 16, 2019, the City Council approved the establishment of a new Rules Subcommittee, comprised of 
the Mayor and Vice Mayor. There was a robust discussion of the Subcommittee’s intended role. The direction 
from Council was to have the new Subcommittee meet to finalize role, scope, and meeting format and 
frequency, and bring back recommendations to Council before the end of the fiscal year, with a goal to have 
the Subcommittee hold its first formal meeting as a Rules Subcommittee at the start of the new Fiscal Year 
2019-20. 
 
In accordance with Council direction, the first preliminary Subcommittee meeting was held on May 10, 2019, 
with two additional meetings held on May 30 and June 7. A preliminary update on the Rules Subcommittee 
was provided to the Council on June 4, 2019. Council feedback was considered at the June 7 Subcommittee 
meeting and incorporated into the draft Subcommittee scope document. 
 
 
Analysis: 
Over the course of the three Subcommittee meetings, staff presented ideas for the Subcommittee’s 
consideration and received direction with regards to the Subcommittee’s role, scope, meeting format and 
frequency, process for placing items on the Council agenda, and consent calendar items for effective 
management of Council meeting agendas. A draft Rules Subcommittee Scope document is attached. 
 
Key elements of the Rules Subcommittee Scope document are described below: 
 

1. The purpose of the Subcommittee is to represent Council in guiding and setting the agendas for regular 

City Council meetings and to support effective City Council meeting management.  

 

2. The Subcommittee includes the Mayor and one other member of the Council, who shall be appointed 

by the Mayor, with the approval of the City Council, on an annual basis. He/she shall not serve two 

consecutive years but may be re-appointed to the Subcommittee after a one year break. 

 

3. The Subcommittee shall meet every other week on Fridays, 10 days in advance of regular City Council 

meetings. If the Subcommittee is unable to meet, the draft City Council agenda will be considered 

approved by the Subcommittee and shall be posted 6 days in advance of the City Council meeting, in 

accordance with the City’s Open Government Ordinance. 

 

4. As part of the Council Agenda Setting process, the Subcommittee shall do the following: 
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a. Review final agenda for the next regular City Council meeting including consent calendar, and 

Agenda Item requests from Councilmembers, and provide direction on order of discussion 

items. 

b. Review and provide input and direction on the draft agenda of the subsequent regular City 

Council meeting. 

c. Review major discussion items listed in a rolling six month City Council agenda topics list, 

including any items added to this list from prior Subcommittee meetings, and provide direction 

on prioritization of items. 

 

5. Other Discussion Items on the Subcommittee Agenda may include discussion and recommendations to 

the full Council to support effective City Council meetings, such as number of items, consent calendar 

management, time checks during Council meetings, and additional delegation of authority to the City 

Manager to reduce number of Council agenda items. 

 

6. Any two Councilmembers working together are able to request items be added to a Council Agenda. 

Any request shall be submitted through an Agenda Item Request Form and shall include the following: 

a. Names of the two Councilmembers submitting request 

b. Name of Item 

c. Date request is submitted  

d. Item description and why it is being requested for Council consideration 

e. Whether item is an urgent need and why 

f. Alignment with Council Priority Area(s),  

g. Timeframe within which the item would need to be heard 

 

7. The requested item(s) will be added to the draft Council agenda and will come to the Rules 

Subcommittee for informational purposes. In order to be placed on the next Council agenda, the 

request will need to be submitted to the City Manager, City Clerk, and City Attorney by 5:00 pm, five (5) 

days prior to the Rules Subcommittee meeting. Submittal of the Agenda Item Request Form shall 

involve minimal to no staff work, any substantive staff work on the requested item shall only commence 

after approval of the full Council. Individual Councilmembers may continue to request staff work on any 

item requiring less than 4 hours of work; however, any item requiring more than 4 hours of work will 

need to go through the request process and will require collaboration by two members of the Council. 

 

8. The Rules Subcommittee shall review items on Consent Calendar based on the criteria established for 

items to be on the Consent Calendar, the criteria includes the following: 

 

a. Contracts for projects in approved Five Year CIP 

b. Routine contracts for ongoing City operations 

c. Reports to be submitted to other agencies 

d. Grant requests and awards 

e. Miscellaneous items that do not involve major policy or program decisions 

 

The Rules Subcommittee recommends that any items pulled off consent calendar be heard last or at a 

subsequent Council meeting, depending upon the number of speakers and the anticipated length of the 

items that have been scheduled for discussion during that particular meeting. 

 

A no vote, abstention, or formal recusal due to conflict of interest can be recorded without pulling an 

item off the consent calendar. 

 
Next Steps 
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Upon Council approval of Rules Subcommittee scope, the Subcommittee shall begin meeting at the start of the 
next fiscal year. After a pilot period of nine months, the Subcommittee scope shall be incorporated into the 
Milpitas Municipal Code and brought forward for Council approval. 
 
Fiscal Impact 
None 
 
 
Recommendation: 
Receive an Update on the Rules Subcommittee and Provide Direction on Rules Subcommittee Scope. 

 

 
Attachment  
Rules Subcommittee Scope Document 
Draft Agenda Item Request Form 
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Rules Subcommittee 

Purpose 

The Rules Subcommittee shall represent the Council in guiding and setting the agendas for 

regular City Council meetings. The Rules Subcommittee shall also make recommendations to 

the City Council to support effective City Council meeting management.  

 

Subcommittee Members 

The Rules Subcommittee shall be comprised of two members of the Council. As the presiding 

officer of the City Council, the Mayor shall be one of the members of the Rules Subcommittee 

and will be on the Subcommittee for a two year term. The other member of the Subcommittee 

shall be appointed by the Mayor with the approval of the City Council on an annual basis. The 

other Subcommittee member shall not serve two consecutive years but may be re-appointed to 

the Subcommittee after a one year break. 

 

Meeting Frequency 

The Rules Subcommittee shall meet every other week on Fridays, 10 days in advance of 

regular City Council meetings. If the Subcommittee is unable to meet, the draft City Council 

agenda will be considered approved by the Subcommittee and shall be posted 6 days in 

advance of the City Council meeting, in accordance with the City’s Open Government 

Ordinance. 

 

Meeting Agenda 

The Subcommittee Agenda will be as follows: 

I. Call to Order/Roll Call 

II. Pledge of Allegiance 

III. Public Forum 

IV. Approval of Subcommittee agenda 

V. Council Agenda Setting 

a. Review final agenda for the next regular City Council meeting including consent 

calendar, and Agenda Item requests from Councilmembers, and provide 

direction on order of discussion items. 

b. Review and provide input and direction on the draft agenda of the subsequent 

regular City Council meeting. 

c. Review major discussion items listed in a rolling six month City Council agenda 

topics list, including any items added to this list from prior Subcommittee 

meetings, and provide direction on prioritization of items. 

VI. Other Discussion Items to support effective City Council meetings such as criteria for 

consent calendar and order of consent calendar items if pulled, time check during 

meetings, and delegation of authority to City Manager. 

VII. Adjournment 

 

 

Requests to Add Agenda Items 

Any two Councilmembers working together are able to request items be added to a Council 

Agenda. Any request shall be submitted through an Agenda Item Request Form and shall 

include the following: 
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1. Names of the two Councilmembers submitting request 

2. Name of Item 

3. Date request is submitted  

4. Item description and why it is being requested for Council consideration 

5. Whether item is an urgent need and why 

6. Alignment with Council Priority Area(s),  

7. Timeframe within which the item would need to be heard 

 

If two Councilmembers request an item be added to the Council agenda, the item will be added 

to the next draft Council agenda and come to the Rules Subcommittee for informational 

purposes. The request needs to be submitted to the City Manager, City Clerk, and City Attorney 

by 5:00 pm, five days prior to the Rules Subcommittee meeting.  

 

Submittal of the Agenda Item Request Form shall involve minimal to no staff work, any 

substantive staff work on the requested item shall commence with the approval of the full 

Council. Individual Councilmembers can continue to request staff work on any item requiring 

less than 4 hours of work, however any item requiring more than 4 hours of work will need to go 

through the request process and will require collaboration by two members of the Council. 

 

 

 
  

Individual Councilmember 
wishes to place an item on 

Council agenda 

Collaborates with one other 
Councilmember on an Agenda 

Item Request Form 

Agenda Item Request Form is 
submitted to the City 

Manager by 5 pm, 4 days 
prior to Rules Subcommittee 

meeting 

City Manager includes item 
on Council Agenda, Request 

Form is included in Rules 
Subcommittee packet 

Rules Subcommittee reviews 
and approves Agenda for next 

Council meeting, item is 
automatically included on 

Agenda for Council 
consideration 

Item is considered by the full 
Council at next City Council 

meeting 
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Meeting Management – Consent Calendar 

The Rules Subcommittee shall review items on Consent Calendar based on the criteria 

established for items to be on the Consent Calendar, the criteria includes the following: 

 

1. Contracts for projects in approved Five Year CIP 

2. Routine contracts for ongoing City operations 

3. Reports to be submitted to other agencies 

4. Grant requests and awards 

5. Miscellaneous items that do not involve major policy or program decisions 

 

The Rules Subcommittee recommends that any items pulled off consent calendar be heard last 

or at a subsequent Council meeting, depending upon the number of speakers and the 

anticipated length of the items that have been scheduled for discussion during that particular 

meeting. 

 

A no vote, abstention, or formal recusal due to conflict of interest can be recorded without 

pulling an item off the consent calendar. 
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Page 1 of 1 
 

AGENDA ITEM REQUEST FORM 

 

 

  

Please complete and submit this form to the City Manager.  

Click to enter a date  Select Name  Select Name 

Request Date  City Council Members Submitting Request 

☐ Urgent Item Reason for Urgency Click to enter text 

Time frame for the item to be heard    Click here to enter text 

Alignment with Council Priority Area(s) 

☐ Public Safety ☐ Economic Development and Job Growth 

☐ Environment ☐ Neighborhoods and Housing 

☐ Transportation and Transit ☐ Community Wellness and Open Space 

☐ Governance and Administration   

Name of Item 

Item description and why it is being requested for Council consideration. To ensure compliance with 
the Brown Act, no position on the item should be included in the item description. 
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June 18, 2019 Milpitas City Council Agenda Page 574 
 

Item Attachment Documents: 

 

19. Adopt a Resolution Affirming Appointment of Steven McHarris as City Manager on an interim 
basis and Approving Specified Salary and Benefits for the Position, and Approve a Budget 
Amendment (Staff Contact: Liz Brown, 408-586-3086) 

Recommendation:  Adopt a Resolution affirming the appointment of Steven McHarris as City Manager 
on an interim basis and approving specified salary and benefits for the position; and approve a FY 
2019-20 Budget Amendment to appropriate $203,000 from the General Fund Unassigned Reserves. 
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CITY OF MILPITAS 
AGENDA REPORT 

(AR) 
 
 
 

Item Title: Adopt a Resolution Affirming Appointment of Steven McHarris as City Manager on an 
interim basis and Approving Specified Salary and Benefits for the Position, and 
Approve a Budget Amendment 
 

Category: Leadership and Support Services 

Meeting Date: 6/18/2019 

Staff Contact: Liz Brown, Human Resources Director, 408/586-3036 

Recommendations: 1) Adopt a Resolution affirming the appointment of Steven McHarris as City Manager 
on an interim basis and approving specified salary and benefits for the position; and  

2) Approve a FY 2019-20 Budget Amendment to appropriate $203,000 from the 
General Fund Unassigned Reserves 

 
Background: 
On June 4, 2019, with the resignation of the City Manager, the City Council appointed Steven McHarris as City 
Manager on an interim basis. The announcement was made during the report out of Closed Session by City 
Attorney Christopher Diaz.  
 
Prior to his appointment, Steven McHarris was serving as the Deputy City Manager for one year, since June 4, 
2018. Steve McHarris has over 30 years of experience in the Public Sector. 
 
Analysis: 
The Resolution affirming the appointment of Steve McHarris as City Manager on an interim basis and 
approving specific salary and benefits for the position is attached.  It was announced out of Closed Session 
that the City Council has approved an annual salary of $298,000.04 for the Interim City Manager.  $298,000.04 
is the current annual salary posted on the City of Milpitas Salary Table for the City Manager position.  It is 
requested that the Interim City Manager continue to receive the benefits outlined in the Unrepresented 
Employee Benefit Handbook, specifically for Miscellaneous Unrepresented Exempt Executive Classifications.   
 
In addition, the following terms are requested for Steven McHarris:  

1. Professional Memberships and Training and Support paid for by the City;  
2. Reversion rights to the position of Deputy City Manager upon completion of the Interim City Manager 

assignment in accordance with the current terms and conditions of the Deputy City Manager position;  
3. Same Salary and Wage Adjustments as the Miscellaneous Unrepresented Exempt Executive 

Classifications receive; and   
4. A car allowance of $550.00 per month. 

 
Fiscal Impact: 
To ensure adequate funding is available in the City Manager’s budget, staff recommends a FY 2019-20 budget 
appropriation in the amount of $203,000 from the Unassigned General Fund Reserve. 
 
California Environmental Quality Act: 
The action being considered does not constitute a “project” within the meaning of the California Environmental 
Quality Act (“CEQA”) pursuant to CEQA Guidelines section 15378(b)(5) in that it is a government 
organizational or administrative activity that will not result in direct or indirect changes in the environment. 
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Recommendations: 
1. Adopt a Resolution affirming the appointment of Steven McHarris as City Manager on an interim basis and 

approving specified salary and benefits for the position; and  
2. Approve a FY 2019-20 Budget Amendment to appropriate $203,000 from the General Fund Unassigned 

Reserves. 
 

Attachment:   Resolution 
 

576



1 

Resolution No. ___ 

RESOLUTION NO. ____ 

 

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF MILPITAS AFFIRMING THE 

APPOINTMENT OF STEVEN MCHARRIS AS CITY MANAGER ON AN INTERIM BASIS 

AND APPROVING SPECIFIED SALARY AND BENEFITS FOR THE POSITION 

 

 WHEREAS, the position of City Manager for the City of Milpitas needs to be filled on a 

temporary basis to prevent stoppage of public business until a permanent replacement is hired; and 

 

 WHEREAS, the City Council desires to appoint Steven McHarris as City Manager for the City 

on an interim basis; and 

 

 WHEREAS, Steven McHarris has over 30 years of public sector experience with an extensive 

history in leading and managing departments within public agencies and, as of most recently, Mr. 

McHarris was serving as Deputy City Manager for the City; and 

 

 WHEREAS, the annual salary to be paid to Steven McHarris for performance of the City 

Manager position is $298,000.04 per year, which is consistent with the salary range for the City Manager 

position on the City’s publicly available salary schedule; and  

 

 WHEREAS, Steven McHarris will also continue to receive all other benefits and incentive that 

the Unrepresented Miscellaneous Exempt employees receive; and 

 

 WHEREAS, Steven McHarris will also receive the following benefits: 

 

1. Reimbursement for costs of professional memberships, training and support;  

 

2. Reversion rights to the Deputy City Manager position upon completion of the City Manager 

interim assignment if desired, in accordance with current terms and conditions of the Deputy 

City Manager position;  

 

3. Receipt of the same cost of living adjustments and salary increases that the Unrepresented 

Miscellaneous Exempt Employees receive; and  

 

4. Receipt of a car allowance in the amount of $550 per month. 

 

 NOW, THEREFORE, the City Council of the City of Milpitas hereby finds, determines, and 

resolves as follows:  

 

1. All facts set forth in the background section of this Resolution are true and correct. 

2. The City Council hereby affirms its appointment of Steven McHarris as City Manager on an 

interim basis effective June 4, 2019. 

3. The City Council hereby approves the salary and benefits specified in this Resolution to be 

provided to Steven McHarris during his interim appointment as City Manager. 
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2 

Resolution No. ___ 

PASSED AND ADOPTED this    day of     2019, by the following vote: 

 

AYES:  

NOES:  

ABSENT:  

ABSTAIN:  

 

ATTEST:      APPROVED: 

 

 

             

Mary Lavelle, City Clerk    Rich Tran, Mayor 

 

 

APPROVED AS TO FORM: 

 

 

      

Christopher J. Diaz, City Attorney 
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Item Attachment Documents: 

 

20. Consider the Appointment to the Planning Commission of One Planning Commissioner (Staff 
Contact: Christopher Diaz, 408-586-3041) 

Recommendation: Consider appointment of one new Planning Commissioner to a term on the City of 
Milpitas Planning Commission that will expire in December 2020. 
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CITY OF MILPITAS 
AGENDA REPORT 

(AR) 
 
 
 

Item Title: Consider the Appointment to the Planning Commission of One Planning 
Commissioner  

Category: Reports of Mayor and Councilmembers 

Meeting Date: 6/18/2019 

Contact: Christopher J. Diaz, 408-586-3041 

Recommendation: Consider appointment of one new Planning Commissioner to a term on the City of 
Milpitas Planning Commission that will expire in December 2020. 

 
Background:  
This agenda item was originally scheduled to be heard during the May 7, 2019 City Council meeting.  
However, it was moved to consent calendar on the May 21, 2019 City Council meeting.  The Agenda Report 
has now been updated and the item is being brought back before City Council as there is a question as to the 
validity of the appointment occurring on May 21, 2019, due to the Mayor’s absence from that City Council 
meeting. 
 
Pursuant to Government Code Section 40605, an elected mayor, "with the approval of the city council, shall 
make all appointments to boards, commissions, and committees…”  All appointees to the Planning 
Commission must be residents and registered voters in Milpitas and may not hold any other public office or 
employment in the government of the City of Milpitas.  
 
The term of office for each member of the Milpitas Planning Commission is three years, commencing on the 
first day of January and concluding on the 31st day of December of the third year thereafter. In accordance 
with the Planning Commission bylaws, a Planning Commissioner whose term has expired may continue to 
serve an “extended” term until a successor is appointed. New appointees then complete the unexpired portion 
of the normal term of the appointed seat. Members of the Milpitas Planning Commission may serve up to three 
consecutive three-year terms. 
 
The following table shows the status and expiration date of each current Commissioner’s term of service.  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Member 
Term 

Expiration 
Status 

Timothy Alcorn Dec. 2021 Current 

Bill Chuan Dec. 2020 Current 

Sudhir Mandal Dec. 2019 Current 

Demetress Morris Dec. 2019 Current 

Evelyn Chua Dec. 2021 Current 

Steve Tao Dec. 2021 Current 

Larry Ciardella Dec. 2017 Extended 
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Analysis: 
Any resident interested in serving on the Planning Commission must submit an application to the City. The 
Clerk confirms each applicant’s current voter registration and provides a list of qualified applicants to the 
Planning Director. The Planning Director reviews the list and provides input to the Mayor. The Mayor may ask 
for additional input from the Council and/or invite additional members of the community to submit applications.  
 
The following 13 Milpitas residents submitted applications for consideration by the Mayor and Council for 
appointment to the Planning Commission. 
 

Applicant’s Name Background Notes 
Registered 

Voter 

Ricardo Ablaza 
Real Estate Broker; REO Agent for B of A; First 
Pacific Real Estate; Econ Dev Commission 

Yes 

Manpreet Badesha 
Omnicell – Management 
Background in math/engineering 

Yes 

Russell Bargstadt 
Director of Operations, DeVry Institute 
B.S., Electronics; Pines HOA; Zanker PTA 

Yes 

Spencer Hsu 
Sales Manager; Optibus 
Real Estate investment; business development 

Yes 

Michael Lee 
Sr. Privacy Mgr. – global compliance, Intuit 
Current Member, Citizens Advisory Commission 

Yes 

Ernesto Martinez 
Realtor, Century 21 Alliance; US History teacher 
at Ohlone College; former social worker 

Yes 

Sean Pan 
System Engineer, Northrup Grumman; 
Toastmasters 

Yes 

Ha Phan 
Retired Accountant; Library Commissioner since 
2012, Lyons International Org. Member/Secretary 

Yes 

Andrew Ridley 
Transportation Demand Analyst;  
Consultant, ALTRANS Mgmt. Assoc. 

Yes 

Doug Sueoka 
Auditor, Costco Wholesale 
20+ yrs. retail management experience 

Yes 

Thomas Valore 
Retired CFO 
Active member of Milpitas Chamber of Commerce 

Yes 

Suraj Viswanathan U.S. Cricket Board of Directors Yes 

Ken Wang 
Mechanical Engineer; Thinfilm Electronics; 
Fluent in Cantonese and Mandarin 

Yes 

 
Councilmember Nuñez has recommended Ricardo Ablaza to complete the remainder of the Planning 
Commission term currently filled by Larry Ciardella. This term will expire at the end of December 2020.  
 
Fiscal Impact: Appointments to City Commissions will result in no new fiscal impacts. 
 
Recommendation: 
Consider appointment of Ricardo Ablaza via Mayor Tran to the Milpitas Planning Commission in a term of 
service that will expire on December 31, 2020. 
 
Attachment:  
Copies current applications for Milpitas Planning Commission 
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Item Attachment Documents: 

 

21. Receive Preview List for the Next Regular City Council Meeting Scheduled for August 6, 2019 
(Staff Contact: Mary Lavelle, 408-586-3001) 
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C:\Users\Public\Documents\MeetingMunicodeDocumentProcessing\928804c6-ae60-4624-bd6d-5d952eeb3ade\ITEM-Attachment-
001-7a32b70daf7a44e28b6d99a275b56f5a.docx 

 
 

MILPITAS CITY COUNCIL 
 

PREVIEW OF AGENDA ITEMS 
 

TUESDAY, August 6 (or 13), 2019 

 
 
 
 
CONSENT CALENDAR 

1. Accept City Council calendar for August 2019  
2. Approve City Council meeting minutes of June 11 and 18, 2019  (Mary Lavelle) 
3. Waive 2

nd
 reading and adopt Ordinance No. 38.834 – zoning (Ned Thomas)  AUG. 13 ONLY 

4. Waive 2
nd

 reading and adopt Ordinance No. 172.6 – massage businesses (City Attorney) AUG. 13 ONLY 
5. Approve Fee Waiver for American Cancer Society Bark for Life $1100 rental of Murphy Park (Mary Lavelle) 

 
 
PREVIEW NEXT REGULAR AGENDA 

6. Preview list of items for Tuesday, August 20, 2019 Regular City Council meeting (Mary Lavelle) 
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