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AG END A  
 

TUESDAY, OCTOBER 20, 2020 
MILPITAS, CA 

6:00 PM (CLOSED SESSION) 
7:00 PM (PUBLIC BUSINESS) 

 
 

 

For assistance in the following languages, you may call: 
Đối với Việt Nam, gọi  408-586-3122 

Para sa Tagalog, tumawag sa 408-586-3051 
Para español, llame   408-586-3232 

 
City Council meeting is held via teleconference /Zoom webinar only (no physical meeting space).  . 

You may watch the Council meeting without providing public comment by accessing it via links below: 
 
 

Meeting shall be livestreamed - Go to:  
Facebook: https://www.facebook.com/CityofMilpitas/  

YouTube: https://www.ci.milpitas.ca.gov/youtube  
Web Streaming: https://www.ci.milpitas.ca.gov/webstreaming 

 
__________________________________________________________________________________ 

 
PUBLIC COMMENT INSTRUCTIONS  

 
Oral public comments may be provided live during the City Council meeting by first registering for the 
zoom meeting in advance by: providing email address (not disclosed) and a name. 
 
Here is the link to register for this meeting only:  
 

https://ci-milpitas-ca-gov.zoom.us/webinar/register/WN_EMYiDklGTaqQcCQPi8UN7Q 

 
A link will be sent to you to join the City Council meeting in order to give your comments.  All registered 
meeting attendees who wish to speak must click on the “raise hand” icon when the Mayor calls for 
public comments. If participating by calling in on your phone, dial *9 to use the “raise hand” feature, and 
when you are called upon, hit *6 to unmute your phone.  Your phone number will be displayed in the 
live meeting. The Mayor or staff will call the speakers to begin. 
 
All comments provided shall be limited to three minutes or less as determined by the Mayor. All 
members of the public will be limited to one comment per agenda item, and one comment for non-
agenda items. The online written comment form previously used is no longer available for public 
comment.   
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MILPITAS CITY COUNCIL CODE OF CONDUCT 
 

 Be respectful and courteous (words, tone, and body language). 

 Model civility. 

 Avoid surprises. 

 Praise publicly and criticize privately. 

 Focus on the issue, not the person. 

 Refrain from using electronic devices while on the Council dais. 

 Disclose conflicts of interest and affiliations related to agenda items. 

 Separate governing from campaigning. 

 The Council speaks with one voice after making policy on issues. 

 Respect the line between policy and administration. 

 Council will hold one another accountable to comply with this Code of Conduct. 

 

 
 

CALL MEETING TO ORDER by Mayor and ROLL CALL by City Clerk  (6:00 PM) 

ADJOURN TO CLOSED SESSION 

a) CONFERENCE WITH LABOR NEGOTIATORS - COLLECTIVE BARGAINING 
Pursuant to California Government Code Section 54957.6 
City Negotiator:  Jeannine Seher, Human Resources Director 
Employee Groups:  International Association of Fire Fighters, Milpitas Police Officers Association, 
Professional and Technical Group, Mid-Management and Confidential Group, Milpitas Employees 
Association and unrepresented employees 
Under negotiation:  wages, hours and benefits  
 

b) CONFERENCE WITH LEGAL COUNSEL – ANTICIPATED LITIGATION 
Pursuant to California Government Code Section 54956.9(d)(4) 
City as Plaintiff.  One Potential Case  
 

CLOSED SESSION ANNOUNCEMENT: Report on action taken in Closed Session, if required per Government Code 

Section 54957.1, including the vote or abstention of each member present 

PLEDGE OF ALLEGIANCE  (7:00 PM) 

INVOCATION (assigned to Vice Mayor Nuñez) 

PUBLIC FORUM 
Those interested are invited to address City Council on any subject not on tonight’s agenda, orally via Zoom webinar (see 
instructions on page 1). Speakers may provide their name and city of residence for the Clerk’s record, and comments may 
be limited to three minutes or less. As an item not listed on the agenda, no response is required from City staff or the 
Council and no action can be taken. Council may instruct the City Manager to place the item on a future meeting agenda. 

ANNOUNCEMENTS AND FUTURE AGENDA ITEMS 
Members of the City Council may make brief announcements or suggest future agenda items at this time.  For future 
agenda items, the City Council shall not debate the topic or engage in discussion, but shall simply state a “yes” or “no” as 
to whether to direct the City Manager to place the item on a future meeting agenda.  If a majority of the City Council 
agrees to place an item on a future meeting agenda, the City Manager shall place the item on a subsequent agenda for 
City Council discussion. 

ANNOUNCEMENT OF CONFLICT OF INTEREST AND CAMPAIGN CONTRIBUTIONS 

2



 
 

 

October 20, 2020 Milpitas City Council Agenda Page 3 

 

READ ALOUD CITY COUNCIL CODE OF CONDUCT 
 
APPROVAL OF AGENDA 

CONSENT CALENDAR  (7:45 PM) 
Consent calendar items are considered to be routine and will be considered for adoption by one motion.  There will be no 
separate discussion of these items unless a City Councilmember, member of the audience or staff requests the Council to 
remove an item from (or be added to) the consent calendar.  Any person desiring to speak on any item on the consent 
calendar should ask to have that item removed from the consent calendar. 

C1. Receive City Council Calendars of Meetings for October and November 2020 (Staff Contact: 
Mary Lavelle, 408-586-3001) 

C2. Approve City Council meeting minutes of the September 29, October 6 and 9, 2020 Meetings 
(Staff Contact: Mary Lavelle, 408-586-3001) 

Recommendation:  Approve September 29, 2020 Special City Council, October 6, 2020 Regular City 
Council and October 9, 2020 Special Joint meeting minutes drafted by the City Clerk. 

C3. Adopt a Resolution Approving and Authorizing the City Manager to Execute Amendment No. 1 
to the “Purchase of Software and Software Services Agreement” for a Two-Year Extension of 
NEOGOV Software Services under the Agreement with Insight Public Sector Inc. through a 
Cooperative Procurement Contract with OMNIA Partners, subject to the annual appropriation of 
funds (Staff Contact:  Jeannine Seher, 408-586-3086) 

Recommendation:  Adopt a resolution approving and authorizing the City Manager to execute 
Amendment No. 1 to the “Purchase of Software and Software Services Agreement” for a two-year 
extension of the NEOGOV software services under the Agreement with Insight Public Sector Inc. 
through a cooperative procurement contract with OMNIA Partners, with additional funding in the 
amount of $105,915, subject to the annual appropriation of funds, for a total agreement amount of 
$178,902. 

C4. Receive Status Report on Trails and Bikeway Master Plan Update, Project No. 3448; Approve 
and Authorize the City Manager to Execute Amendment No. 2 to the Consultant Services 
Agreement with Alta Planning and Design in the new amount of $229,402 and Extend the Term 
of the Agreement to December 31, 2021 for the Project; and Approve a related Budget 
Amendment in the amount of $36,219 (Staff Contact:  Steve Erickson, 408-586-3301) 

 
Recommendations: 

1. Receive a status report on Trails and Bikeway Master Plan Update, Project No. 3448. 
2. Approve and authorize the City Manager to execute Amendment No. 2 to the Consultant Services 

Agreement with Alta Planning and Design in the new amount of $229,402 with a term through 
December 31, 2021 for the Trails and Bikeway Master Plan Update. 

3. Approve a budget appropriation of $36,219 from the General Government CIP Fund into Project 
No. 3448. 

 
C5. Approve Change Order No. 2 in the Amount of $268,841 for the Contract with Redwood 

Construction and Equipment, Inc. for the Citywide Parks and Playgrounds Rehabilitation 
Project, Increasing the Total Project Amount Not to Exceed from $1,720,164 to $1,989,005 (Staff 
Contacts: Chris Schroeder, 408-586-3161 and Tony Ndah, 408-586-2602) 

Recommendation: Approve Change Order No. 2 in the amount of $268,841 for the contract with 
Redwood Construction and Equipment, Inc. for the Citywide Parks and Playgrounds Rehabilitation 
Project, increasing the total project amount not to exceed from $1,720,164 to $1,989,005. 
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PUBLIC HEARING  (7:50 PM) 

6. Conduct a Public Hearing and Adopt Resolutions Authorizing the Sale and Issuance of Tax-
exempt Lease Revenue Bonds (Staff Contact: Walter C. Rossmann, 408-586-3111) 

Recommendations: 
a) Open the public hearing, receive any comments and move to close the public hearing. 
b) Adopt resolutions of the City Council of the City of Milpitas and Governing Body of the Milpitas 

Municipal Financing Authority authorizing and directing the City Manager, Assistant City Manager or 
Deputy City Manager to execute the sale and issuance of 2020 Lease Revenue Bonds with an 
estimated aggregate principal amount of not-to-exceed $25 million to finance the construction of 
Fire Station #2 and energy efficiency projects. 

 
COMMUNITY DEVELOPMENT 

7. Receive Staff Report and Consider Adopting Uncodified Urgency Ordinance No. 307 to 
Temporarily Limit Fees Charged by Third-party Food Delivery Service Providers to Help Local 
Restaurants During the COVID-19 Emergency (Staff Contacts: Alex Andrade, 408-586-3406 and 
Nicole Inamine, 408-586-3045) 

Recommendations: 
a) Receive staff report on temporarily limiting fees charged by third-party food delivery service 

providers to help local restaurants during the COVID-19 emergency. 
b) Following the City Attorney reading the title, move to waive the reading of Ordinance No. 307 and 

adopt Uncodified Urgency Ordinance No. 307 by a minimum 4/5 vote of the City Council, effective 
October 20, 2020. 

 
8. Discuss Milpitas Unhoused Response Plan (Staff Contact: Sharon Goei, 408-586-3260) 

Recommendation:  Receive staff presentation; discuss and provide direction on a Milpitas Unhoused 
Response Plan. 

COMMUNITY SERVICES AND SUSTAINABLE INFRASTRUCTURE  (9:00 PM) 

9. Receive Presentation on the Parks and Recreation Master Plan Update, Fee Assessment and 
Development of Cost Recovery Policy and Provide Direction to Staff, Project No. 5115 (Staff 
Contact: Steve Erickson, 408-586-3301) 

Recommendation: Receive a presentation on the Parks and Recreation Master Plan Update Fee 
Assessment and Development of Cost Recovery Policy; and, provide direction to staff on Project No. 
5115. 

LEADERSHIP AND SUPPORT SERVICES  (9:20 PM) 

10. Introduce Ordinance No. 23.15 for Updates to Milpitas Municipal Code on Purchasing (Staff 
Contact: Walter C. Rossmann, Deputy City Manager, 408-586-3111) 

Recommendations: 
a) Receive presentation from staff. 
b) Following the City Attorney reading the title, move to waive the first reading beyond the title of 

Ordinance No. 23.15. 
c) Introduce Ordinance No. 23.15 to update the municipal code section on purchasing.  
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11. Introduce Ordinance No. 65.150 Regarding Responsible Construction (Staff 
Contacts: Christopher Diaz, 408-586-3040 and Steve McHarris, 408-586-3059) 

Recommendation: Following the reading of the title by the City Attorney, move to waive the first reading 
beyond the title and Introduce Ordinance No. 65.150 adding Chapter 32 (Responsible Construction) to 
Title III of the Milpitas Municipal Code. 

12. General Fund Structural Deficit Community and Employee Engagement Discussion and 
Direction (Staff Contact: Walter C. Rossmann, 408-586-3111) 

Recommendation: Discuss and provide direction regarding Community and Employee Engagement 
Strategies to address the General Fund structural deficit.  

13. Discuss and provide direction to staff on negotiating a citywide Project Labor Agreement 
and/or adopt a resolution committing to negotiate and execute a Project Labor Agreement per 
project (Staff Contacts: Christopher J. Diaz, 408-586-3040 and Steve McHarris, 408-586-3059) 

Recommendation: Discuss and provide direction to staff on negotiating a citywide Project Labor 
Agreement with the Building and Construction Trades Council and/or consider adopting a resolution 
committing to negotiate and execute a Project Labor Agreement per project. 

REPORTS OF MAYOR & COUNCILMEMBERS  (10:30 PM) 

14. Discuss Council Sponsored Events; and, Discuss and Provide Direction on 2020 United States 
Census Outreach and Any Council Sponsorship (Contact:  Councilmember Dominguez, 408-
586-3031)  

Recommendation: Discuss City Council sponsored event process; and, discuss and provide direction 
on the City's 2020 US Census outreach and any Council sponsorship. 
 

15. Per Request of Vice Mayor Nuñez, Engage in Discussion on Councilmembers' Ideas to 
Economically Assist the Milpitas Community During the Pandemic (Contact: Vice Mayor Nuñez , 
408-586-3023) 

 

16. Per Request of Councilmember Dominguez, Discuss Establishing an Emergency Cap on 
Business Tenant Rents in Milpitas (Contact: Councilmember Dominguez, 408-586-3031) 

 

17. Receive and Direct Staff on List of Agenda Items Requested by City Councilmembers (Contact: 
Mayor and City Councilmembers, 408-586-3000) 

Recommendation: Review list of items presented (list in agenda packet) that have been requested by 
City Councilmembers on a form, at a Council meeting, or through the City Manager.  Direct items to a 
City Council Subcommittee, to be placed onto a specific meeting date, or specify alternate direction to 
staff. No substantive discussion about any specific item shall occur and the City Council shall hold all 
debate about the item until the item is scheduled as a full agenda item. 

NEXT AGENDA PREVIEW 

18. Receive Preview List of Anticipated Items for the Next Regular City Council Meeting Scheduled 
on November 3, 2020 (Staff Contact: Mary Lavelle, 408-586-3001) 

Recommendation: Receive list of anticipated agenda items for the November 3, 2020 regular City 
Council meeting. 
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ADJOURNMENT  (11:00 PM) 
 

 

 

 
KNOW YOUR RIGHTS UNDER THE OPEN GOVERNMENT ORDINANCE 

Government’s duty is to serve the public, reaching its decisions in full view of the public. Commissions and 
other City agencies exist to conduct the people’s business.  This ordinance assures that deliberations are 
conducted before the people and City operations are open to the people’s review. For more information on 

your rights under the Open Government Ordinance or to report a violation, contact the City Attorney’s 
office at Milpitas City Hall, 455 E. Calaveras Blvd., Milpitas, CA  95035 

e-mail:cdiaz@ci.milpitas.ca.gov  /  Phone:  408-586-3040 
 

The Open Government Ordinance is codified in the Milpitas Municipal Code as Title I Chapter 310 and is 
available online at the City’s website www.ci.milpitas.ca.gov by selecting the Milpitas Municipal Code link. 

 
Materials related to an item on this agenda submitted to the City Council after initial distribution of the 

agenda packet are available for public inspection at the City Clerk’s office at Milpitas City Hall, 3rd floor 
455 E. Calaveras Blvd., Milpitas and on City website.  City Council agendas and related materials can be 

viewed online: www.ci.milpitas.ca.gov/government/council/agenda_minutes.asp (select meeting date) 
 

APPLY TO SERVE ON A CITY COMMISSION 
Commission application forms are available online at www.ci.milpitas.ca.gov or at Milpitas City Hall. 

Contact the City Clerk’s office at 408-586-3003 for more information. 
 

 
If you need assistance, per the Americans with Disabilities Act, for any City of Milpitas public meeting, 
please call the City Clerk at 408-586-3001 or send an e-mail to mlavelle@ci.milpitas.ca.gov prior to the 
meeting.  You may request a larger font agenda. 
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Updated 10/14/2020

Milpitas City Council Calendar
October 2020

Sunday Monday Tuesday Wednesday Thursday Friday Saturday

1
5:30 PM-Milpitas Chamber of
Commerce Board (CM)
5:30 PM-Santa Clara VTA
Board of Directors (BN)

2 3

4 5
5:00 PM-Special Arts
Commission (CM)
7:00 PM-Parks, Recreation &
Cultural Resources
Commission (AP)

6
6:00 PM-Closed Session
7:00 PM-City Council

7
5:30 PM-Veterans Commission
(RT)
7:00 PM-Community Advisory
Commission (BN)

8
4:00 PM-Treatment Plant
Advisory Committee (CM)
4:00 PM-Santa Clara VTA
Policy Advisory Committee (KD)
7:00 PM-Youth Advisory
Commission (AP)
7:00 PM-Cities Assoc of SCC
(CM)

9
10:00 AM-Manufacturing
Day 2020 – Virtual Panel
3:00 PM-City Council
Transportation
Subcommittee (RT/CM)

10

11 12
4:30 PM-Economic
Development and Trade
Commission (KD)
7:30 PM- Special Energy and
Environmental Sustainability
Commission (BN)

13
4:00 PM-Suicide Prevention
Task Force

14
7:00 PM-Silicon Valley Clean
Energy Board of Directors (CM)
6:00 PM-Special Planning
Commission
7:00 PM-Planning Commission

15
1:00 PM-Special City Council
2:00 PM-VTA Safety, Security,
& Transit Operations (BN)

16 17
Barbara Lee Senior
Center Parking Lot

10 AM -3 PM Pumpkins
in the Park Drive-In

18 19
7:00 PM-Science,
Technology, and Innovation
Commission (BN)

20
6:00 PM-Closed Session
7:00 PM-City Council

21
6:00 PM-Energy and
Environmental Sustainability
Commission (BN)

22
12:00 PM-Santa Clara Library
Joint Powers Authority (CM)

23 24

25 26 27
1:30 PM-Senior Advisory
Commission (AP)

28
12:00 PM-Santa Clara Valley
Water District - Water
Commission (CM)
7:00 PM-Planning Commission

29 30 31

September 2020
S M T W T F S

1 2 3 4 5
6 7 8 9 10 11 12

13 14 15 16 17 18 19
20 21 22 23 24 25 26
27 28 29 30

November 2020
S M T W T F S

1 2 3 4 5 6 7
8 9 10 11 12 13 14

15 16 17 18 19 20 21
22 23 24 25 26 27 28
29 30
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Updated 10/13/2020

Milpitas City Council Calendar
November 2020

Sunday Monday Tuesday Wednesday Thursday Friday Saturday

1 2
7:00 PM-Parks, Recreation &
Cultural Resources Commission
(AP)

3
?:00 PM-Closed Session
7:00 PM-City Council

4
2:00 PM-Santa Clara VTA
Monthly Briefing - Northeast
Group (BN)
7:00 PM-Community Advisory
Commission (BN)

5
5:30 PM-Santa Clara VTA Board
of Directors (BN)
5:30 PM-Milpitas Chamber of
Commerce Board (CM)

6 7

8 9
4:30 PM-Economic Development
and Trade Commission (KD)

10 11

CITY HALL CLOSED IN
OBSERVANCE OF VETERANS DAY

12
4:00 PM-Santa Clara VTA Policy
Advisory Committee (KD)
4:00 PM-Treatment Plant
Advisory Committee (CM)
7:00 PM-Cities Assoc of SCC
(CM)
7:00 PM-Youth Advisory
Commission (AP)

13
4:30 PM-City Council Finance
Subcommittee (RT/CM)

14

15 16
7:00 PM-Science, Technology,
and Innovation Commission (BN)
7:00 PM-Library and Education
Commission (CM)

17
?:00 PM-Closed Session
7:00 PM-City Council

18
?:00 PM-Special Planning
Commission
6:00 PM-Energy and
Environmental Sustainability
Commission (BN)

19
2:00 PM-VTA Safety, Security, &
Transit Operations (BN)
6:30 PM-Bay Area Water Supply
Conserv Agency (CM)
7:00 PM-Public Safety and
Emergency Preparedness
Commission (KD)

20 21

22 23
7:00 PM-Arts Commission (CM)

24 25 26 27

CITY HALL CLOSED FOR THANKSGIVING HOLIDAY

28

29 30

*Finance Subcommittee will meet only as needed

October 2020
S M T W T F S

1 2 3
4 5 6 7 8 9 10

11 12 13 14 15 16 17
18 19 20 21 22 23 24
25 26 27 28 29 30 31

December 2020
S M T W T F S

1 2 3 4 5
6 7 8 9 10 11 12

13 14 15 16 17 18 19
20 21 22 23 24 25 26
27 28 29 30 31
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Draft CITY OF MILPITAS 

MEETING MINUTES 
 

Minutes of:  Special Joint Meeting of the Milpitas City Council and  

Milpitas Planning Commission  

Date:   Tuesday, September 29, 2020 

Time:    6:30 PM  

Location:  Meeting held via teleconference/zoom webinar online 

  Milpitas, CA  
 

 
 
PRESENT:   City Council: Mayor Tran, Vice Mayor Nuñez, Councilmembers Dominguez Montano  
 and Phan 
 

Planning Commission: Chair Tao, Vice Chair Alcorn, Commissioners Ablaza, Albana, 
Belong, Chua and Chuan  

 
ABSENT:     None 
 

From the law firm of BB&K, Mr. Martin de los Angeles served in the role of City Attorney 
for this meeting. 

 
PLEDGE Mayor Tran led all in the pledge of allegiance to the flag.  
  
PUBLIC FORUM No comments were submitted related to the General Plan. 

 
City Clerk reported there were three comments submitted via online form, on topics not 
related to the agenda. 

  
APPROVE AGENDA Upon motion by Vice Mayor Nuñez and seconded by Councilmember Dominguez, the 

agenda was approved by unanimous vote.  
  
ANNOUNCEMENT of 
Conflicts of Interest 

Mr. de los Angeles asked all City Councilmembers and Planning Commissioners if they 
had any anticipated conflicts of interest on the agenda item. All reported none.  

  
STUDY SESSION Planning Director Ned Thomas introduced contracted consultant Ben Ritchie from the 

firm of De Novo Planning Group.  Mr. Ritchie provided the history to date of the lengthy 
project culminating in the new City of Milpitas General Plan. He defined the elements of 
the plan and the status of the draft Environmental Impact Report (EIR).  
 
Councilmembers and Commissioners commented and asked questions of Mr. Ritchie. 
 
Regarding a renewed request to hear public comments, Mr. de los Angeles explained 
that per the California Brown Act, it was not required at a Special meeting to hear non-
agenda item related comments.  
 
Councilmember Dominguez requested to receive a copy of the comments submitted 
online for this meeting, and for those to be read aloud at the next regular meeting. 

  

ADJOURNMENT The joint meeting was adjourned at 7:50 PM.  
 

Draft meeting minutes submitted by 

City Clerk Mary Lavelle 
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Draft CITY OF MILPITAS 

MEETING MINUTES 
 

Minutes of:  Regular Meeting of the Milpitas City Council 

Date:   Tuesday, October 6, 2020 

Time:    6:00 PM Closed Session 

7:00 PM Open Session 

Location:  Meeting held via teleconference/zoom webinar online 

  Milpitas, CA  

 
 

 
 
CALL TO ORDER  Mayor Tran called the meeting to order at 6:05 PM. City Clerk Mary Lavelle called the 

roll. The meeting took place via teleconference and zoom webinar. 
 
PRESENT:  Mayor Tran, Vice Mayor Nuñez, Councilmembers Montano and Phan 
 
ABSENT:  Councilmembers Dominguez was absent at roll call. She joined her 
colleagues in Closed Session and was present for the Open Session.  

 
CLOSED SESSION City Council convened into Closed Session (online webinar) to discuss five topics listed 

on the agenda, all related to existing and anticipated litigation matters. 
 
 At 7:42 PM, Mayor and Council reconvened for the Open Session. 
 
ANNOUNCEMENT – from 
Closed Session  

City Attorney Chris Diaz stated there was no formal action taken to announce out of 
Closed Session, while the City Council did provide direction to staff on items that will be 
on upcoming agendas. 

  
PLEDGE  Mayor Tran led the pledge of allegiance to the flag. 
  
INVOCATION Vice Mayor Nuñez read a prayer authored by Abraham Lincoln.  
  
PRESENTATION Mayor Tran proclaimed Fire Prevention Week for October 4 – 10, 2020 and October 

20200 as Filipino Heritage Month.  
  
PUBLIC FORUM The City Clerk read aloud four written public comments submitted to the City Council 

during its special joint meeting held on September 29, 2020. Comments were from Yolie 
Garcia, Elena Gill, Tina Ortiz, and Dennis Grilli.  
 
The following residents provided oral comments (as attendees in the zoom webinar). 
Nearly all addressed the proposed Project Homekey by Santa Clara County for housing 
homeless at the Extended Stay Hotel location in Milpitas.  
 

 Allysson McDonald, resident 
Howard Young, resident   
Charles Schletzbaum, resident  
Loreta Quivedo’s Brigade, resident  
Mirna Henriquez, from a coalition  
Paul Kwan, resident  
Anh Bui, resident  
Jessica Yu, resident  
Janice Breaux, resident  
Suraj Viswanathan, resident  

Diane Le, resident  
Yolanda Garcia, resident  
Monica Hsiang, resident  
Huyen Nguyen, resident  
Yang Liao, resident  
Hsia Yu, resident  
Yvonne Tangari, resident  
Eric Dunn, resident  
Rekha Pardeshi, resident  
Veronica Salce, resident  
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Urvishkumar Mehta, resident  
Lisa, co-founder of Hope for the Unhoused 
Gang Chen, resident 
Jesse Healy, resident  
Joseph Weinstein (public speaking rights) 
Van Leong, resident  
Christopher Martin, resident 
Sergey Odintsov, resident  
Gino Relampagos, resident 
Galina Odintsova, resident  

Lan Dong, resident 
Tina, resident  
Zhoutong Fu, resident  
Raghav Karnam, resident  
Lizza Abella, resident 
Husband of Linda Wang, resident 
Voltaire Montemayor, (on yard signs) 
Wendy Duong, resident  
Christina, resident  
 

  
  It was noted that a community meeting has been scheduled on October 22 by the 

developer, and written notification would be sent to residents in proximity to the project. 
  
ANNOUNCEMENTS City Manager Steve McHarris highlighted the change to live public comments format (on 

zoom webinar) at this meeting. It would occur at upcoming Commission and 
Subcommittee meetings. Measure F (1/4 cent sales tax) was on the November ballot, 
with a public meeting scheduled for October for information. He reported that City of 
Milpitas was currently at 77.4% participation (higher than 2010) to date in the 2020 US 
Census. The public can participate until October 31. Monday, October 19 was the next 
date for Covid19 testing at the Milpitas Sports Center by appointment.   
 
Mayor Tran asked, regarding Project Homekey (Jamboree project for homeless), on the 
next City Council agenda: a vote on Project Homekey due to AB 83 (90 day period for 
funding), which he described as an overreach in local municipalities, stating it showed 
disrespect to cities like Milpitas. He wanted to explore litigation regarding CEQA and the 
permitting process against the State of California, Santa Clara County and other entities 
over an unfair process, and any appeals process that would be available. The City 
Attorney clarified that it would be a closed session anticipated litigation item. Mayor 
Tran queried his colleagues and all agreed to have the discussion.  
 
Vice Mayor Nuñez asked for a future City Council agenda item: recommendations for 
budget reductions for the next fiscal year, placed onto the next appropriate agenda (for 
the City Manager and Deputy City Manager to determine the date). His request was to 
formulate groups of employees, citizens, and community members, to present to City 
Council with potential reductions in the next year’s budget formulation. Additionally, 
Mayor Tran asked to have a community meeting on the topic prior to the agenda item, 
in the next three weeks, and the Vice Mayor agreed. The City Manager said he and the 
Deputy City Manager could determine a final date for a meeting and agenda item, and 
consider all options to meet Council direction. Council consensus reached.  
 
Councilmember Dominguez requested the City Council explore the possibility, in 
regards to increase rents on small businesses, and not being able to afford rent, to have 
an emergency request to cap the rent on commercial spaces, for a time period. Have 
the item in the next two weeks.  Councilmember Phan wished to explore things they 
could do to support small businesses as it related to paying their rents. Councilmember 
Montano asked to include the Chamber of Commerce for outreach to find out if these 
businesses would be compatible. All five were in favor of the agenda item.  

  
ANNOUNCEMENT OF 
CONFLICT OF INTEREST 
AND CAMPAIGN 
CONTRIBUTIONS 

City Attorney Diaz asked the Mayor and City Councilmembers if they had any personal 
conflicts of interest or reportable campaign contributions. By roll call, no conflicts or 
contributions in the last 12 months were reported. 
  

  
CODE OF CONDUCT City Attorney read aloud the City Council Code of Conduct, as printed on the agenda.  
  
APPROVAL OF AGENDA Motion:  to approve the October 6, 2020 meeting agenda, as presented  
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Motion/Second:                                    Councilmember Montano/Vice Mayor Nuñez  
 
Motion carried by a vote of:                                       AYES: 5 
                                                                                  NOES: 0 

  
CONSENT CALENDAR  Motion:  to approve the consent calendar, including items no. C1 – C13 

 
Motion/Second:                                     Vice Mayor Nuñez/Councilmember Montano  
 
Motion carried by a vote of:                                       AYES: 5 
                                                                                  NOES: 0 

  
C1. Council Calendar Received calendar of upcoming meetings for October 2020.  
  
C2. Meeting Minutes Approved the City Council meeting minutes of the Regular City Council meeting on 

September 15, 2020.  
  
C3. Resolution Adopted Resolution No. 9004 accepting and authorizing the City Manager to execute 

the Agreement to accept the 2019 State Homeland Security Grant Program Funding, 
and approving and authorizing a sole source purchase for procurement of Mobile Crash 
Barriers and Portable Bollards manufactured by Delta Scientific Corp.; and approved a 
budget appropriation into Police Department FY 2020-21 operating budget. 

  
C4. Resolution  a) Adopted Resolution No. 9005 to authorize the Chief of Police to execute the Grant 

Agreement with the Office of Traffic Safety accepting the FY 2021 Office of Traffic 
Safety Selective Traffic Enforcement Program grant.   

b) Approved a budget appropriation in the amount of $57,500 for overtime into the 
Police Department operating budget. 

  
C5. Resolution Adopted Resolution No. 9006 approving project plans and specifications; rejected a bid 

protest from Pacific Electric Contracting, Inc.; awarded a construction contract to Bear 
Electrical Solutions, Inc. in the amount of $418,150 for the Enhanced Crosswalk 
Striping & Beacons/ Radar Speed Feedback Signage, Projects No. 3454 and No. 3458; 
authorize the City Manager to execute the contract with Bear; and authorize the 
Engineering Director/City Engineer to negotiate and execute contract change orders in 
an aggregate amount not to exceed $63,000. 

  
C6. Resolution  Adopted Resolution No. 9007 granting acceptance of the Milpitas Skate Park & Snack 

Shack/Restroom Building Replacement, Projects No. 5111, No. 3424, and No. 6133, 
authorizing the City Engineer to file a Notice of Completion, and authorized him to issue 
a Notice of Final Acceptance, and approved a budget appropriation of $52,900 from 
Community Facilities District No. 2005 funds into the Public Works operation and 
maintenance budget. 

  
C7. Resolution Adopted Resolution No. 9008 granting acceptance of Water Bottle Refill Station 

Installation Project, CUP (California Uniform Public Construction Cost Accounting Act 
public works project) 2353 and authorizing the Director of Public Works to file a Notice 
of Completion and to issue a Notice of Final Acceptance after the one-year warranty 
period has elapsed. 

  
C8. Resolution  Adopted Resolution No. 9009 granting acceptance of public improvements for 260 

South Main Street Subdivision at 260 South Main Street, Tract 10435, Public 
Improvement Plan No. 2-1233; approving a reduction in the faithful performance bond 
to $16,000, which shall be subject to and in effect for the duration of a one-year 
warranty period; and granting authorization to the City Engineer to release the 
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performance bond after the one-year warranty period, without further City Council action 
provided all required warranty work is completed to his satisfaction.  

  
C9. Amendment –Group4 Approved and authorized the City Manager to execute Amendment No. 1 to the 

Agreement with Group 4 Architecture, Research & Design for Space Planning and 
Design of Office Spaces at City Hall, resulting in a decrease of the total not to exceed 
amount by $40,000 - from $150,000 to $110,000 - and approved a budget amendment 
returning the contractual savings to the General Government CIP Fund balance. 

  
C10. Pay Invoice Authorized the City Manager to pay the Santa Clara County Cal ID Program FY 2020-

21 invoice in an amount not to exceed $126,235. 
  
C11. Funds for 2 Vehicles Approved a budget appropriation in the amount of $96,100 to the Equipment Fund Non-

departmental FY 2020-21 operating budget for replacement of two Police vehicles. 
  
C12. Covid19 Testing a) Received an update regarding the status of COVID-19 testing in Milpitas. 

b) Authorized $155,000 to fund the City’s mobile testing unit, the County mobile and 
pop-up testing sites and the fixed testing site at Milpitas Library through December 
31, 2020. 

c) Directed the City Manager to develop a Memorandum of Understanding with the 
County of Santa Clara for COVID-19 testing activities retroactive to March 13, 2020 
for FEMA reimbursement purposes. 

d) Directed the City Manager to explore developing an agreement with the County to 
establish a City-operated vaccination site when a vaccine becomes available. 

  
C13. Senior Advisory 
Commission Appointments 

a) Appointed current Alternate No. 1 Willy Wong as a voting Commissioner to a term 
that will expire in December of 2022. 

b) Moved current Alternate No. 2 Nona Tolentino into the Alternate No.1 seat, into a 
term that will expire in December of 2020. 

c) Newly appointed Barbara Jo Navarro as Alternate No. 2 into a term that will expire 
in December of 2021. 

  
PUBLIC HEARING  
  
14. Energy and Water 
Conservation  

Public Works Director Tony Ndah presented alongside Deputy Public Works Director 
Elaine Marshall, Engie Corp. representative John Paul Jewell and senior project 
manager Mariana de Britto.  
 
Mr. Ndah cited goals for the energy and water conservation program, designed to effect 
significant cost savings to the City for those services, including long term maintenance. 
Mr. Jewell gave a detailed presentation, followed by Mr. Ndah including a list of 6 Key 
Takeaways of the program.  
 
Mayor Tran opened the public hearing. Two residents commented: Voltaire 
Montemayor and Urvishkumar Mehta. 
 
Mayor Tran and Councilmembers commented in full support of this valuable resource 
conservation program, and asked questions of the staff and consultant. Vice Mayor 
Nuñez inquired about bond financing for later “bundles” of energy conservation steps.  
  
Motion: to close the public hearing, following two comments 
 
Motion/Second:                                  Mayor Tran/Councilmember Montano  
 
Motion carried by a vote of:                                    AYES: 5 
                                                                               NOES: 0  
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Motion: 
1) To approve list of energy and water conservation measures developed for the City. 

To find that the implementation of the proposed projects is categorically exempt 
under California Environmental Quality Act Guideline Section 15301. To adopt 
Resolution No. 9010 authorizing the City Manager to execute a contract with 
ENGIE Services U.S. for energy and water conservation measures identified in 
Bundles A, B, and C.1 in the amount of $33,983,429, subject to the City obtaining 
the necessary financing and appropriation of funds.  

2) To authorize the City Manager to execute one or more amendments to the Energy 
Service Agreement to increase the maximum compensation by an aggregate 
amount not to exceed $3.3 million 

3) Direct the City Manager to return to City Council for authorization to sell 
approximately $11.3 million of General Fund Lease Revenue Bonds needed to 
finance implementation of Bundles B and C.1 

 
Motion/Second:                               Councilmember Dominguez/Vice Mayor Nuñez 
 
Motion carried by a vote of:                                         AYES: 5 
                                                                                    NOES: 0 

  
COMMUNITY DEVELOPMENT 
  
15. Resolution – Plan on 
Homelessness 

Director of Building Safety & Housing Sharon Goei presented facts regarding the 
homeless population in Milpitas. She was joined by Santa Clara County 
representatives, describing the work of the Santa Clara County Unhoused Task Force, 
on which Vice Mayor Nuñez and Councilmember Dominguez served. 
 
The “Community Plan to End Homelessness” was described by Ray Branson, Chief 
Operating Officer of Destination Home, a public private partnership. Kathryn Kaminski 
from County Office of Supportive Housing gave the highlights of the Plan.  
.  
  
Consuela Hernandez, acting Director of the Office of supportive housing – was asked to 
address Project Homekey by Jamboree (at Extended Stay site) in Milpitas.   
 
 
Public comments were received from: Voltaire Montemayor, Charles Schletzbaum, 
Howard Young, Loreta Quidado, Urvishkumar Mehta, Yolanda Garcia, Joseph 
Weinstein, and Jacqueline Romero.  
 
Councilmembers commented extensively on an initial motion made by Councilmember 
Dominguez ( no second was made to that motion). 
 
Councilmember Dominguez also requested, as directed by the conversation, to bring 
information back from a meeting Councilmember Dominguez and Vice Mayor Nuñez 
would have with Santa Clara County staff Kathryn Kaminski. 
 
Motion: to direct staff to host a community meeting hosted by the City of Milpitas and 
then host a community meeting to debrief on the County framework and bring back a 
scope of work for the specific view of City of Milpitas on how we will house our 
unhoused population, and at same time, bring back a framework Resolution by the 
County of Santa Clara that will be specific on how we will assess and house our 
homeless population in our community - in partnership with the School District  
 
Motion/Second:                           Councilmember Dominguez/Vice Mayor Nuñez 
 
Motion carried by a vote of:                                    AYES:  4 
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                                                                               NOES:  0  
                                                                           ABSTAIN: 1 (Montano) 
 
Milpitas City Council did not vote on the resolution as recommended on the agenda to 
support the County plan.  

  
LEADERSHIP  
  
16. Financial Status This item was not heard.  
  
17. Resolution – Measure F 
Oversight Committee 

Deputy City Manager Walter Rossmann reported details of a proposed Measure F 
Oversight Committee, along with the existing structure and membership, and by-laws of 
all current City of Milpitas Commissions. The Committee was defined, in anticipation of 
voter approval on November 3 of the ¼ cent sales tax proposed in Measure F.  
 
Public comments were heard from Voltaire Montemayor, Joseph Weinstein, and Urvish-
kumar Mehta.  
 
Mr. Weinstein specifically asked to add a formal amendment into the By-laws that said if 
a majority of the Oversight Committee wanted to speak, that the City Council is required 
to allow them to speak at the next regular meeting.  
 
Motion: to adopt Resolution No. 9011 establishing the Measure F Oversight Committee 
and approve the Measure F Oversight Committee structure and responsibilities, subject 
to voter approval of Measure F (1/4 cent sales tax) on November 3, 2020, and to 
include a resident request for a By-laws addition allowing for Committee members to 
speak at City Council meetings    
 
Motion/Second:                                     Mayor Tran/Vice Mayor Nuñez 
 
Motion carried by a vote of:                                       AYES: 5 
                                                                                  NOES: 0 

  
18. Ordinance No. 23.15 Five agenda items (18 – 22) were not heard and would be rescheduled to the next City 

Council meeting. 
  
19. Ordinance No. 65.150  
  
20. Council Sponsored 
Events, and US Census 

 

  
21. Council Ideas to Assist  
  
22. List of Agenda Items   
  
NEXT AGENDA PREVIEW  
  
23. Preview Agenda Items Received list of anticipated agenda Items for the next regular City Council meeting on 

October 20, 2020. 
  
ADJOURNMENT Mayor Tran adjourned the meeting at 1:38 AM on Wednesday, October 7, 2020. 

 

Draft meeting minutes submitted by 
City Clerk Mary Lavelle 
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Draft CITY OF MILPITAS 

MEETING MINUTES 
 

Minutes of:  Special Joint Meeting of the Milpitas City Council and  

Economic Development & Trade Commission –  

4th Annual Milpitas Manufacturing Day  

Date:   Friday, October 9, 2020 

Time:    10:00 AM  

Location:  Meeting held via teleconference/zoom webinar online 

  Milpitas, CA  
 

 
 
PRESENT:   City Council: Mayor Tran, Vice Mayor Nuñez, Councilmembers Dominguez and Montano 
 

Economic Development and Trade Commission: Chair Chris Norwood, Commissioners I. 
Mundra, V. San Vicente, and C. McNeil, Alternate Members J. Gomez and D. Awasthi  

 
ABSENT:     Councilmember Phan, Commissioner L. Rice 
 

Economic Development Director Alex Andrade with staff members Daniel Degu, Nicole 
Inamine and Margaret Tamisiea attended and coordinated the event.  

 
 
WELCOME Opening the online gathering at 10:00 AM, City Manager Steve McHarris welcomed City 

Councilmembers, Commissioners, participants, corporate representatives, City staff and 
Milpitas youth to the special event online and provided opening remarks. 

  
MANUFACTURING DAY Commission Vice Chair Chris Norwood (Board Trustee from the Milpitas Unified School 

District) welcomed many MUSD students and the general public to the virtual 
Manufacturing Day 2020 panel discussion in order to learn about local Milpitas 
technology and advanced manufacturing companies, and the opportunities to seek 
training and future careers in the industry in their hometown. 
 
Mr. Casey McNeil, from the Flex company and a member Economic Development & 
Trade Commission, addressed students and displayed a video of products made by his 
firm. He encouraged the students to consider training and working at Flex, a major 
worldwide technology manufacturing firm located in Milpitas.  
 
Mr. Billy Glass from Onanon company also addressed the youth describing his career 
and how manufacturing at his company offered exciting opportunities in technology. 
 
Dr. Maniphone Dickerson from Evergreen Valley College mentioned training and 
coursework that Milpitas High School and Cal Hills students may experience at 
Evergreen’s Milpitas campus, allowing for advanced education toward careers and 
college, while still attending high school. 
 
The event concluded with a bit of fun, when Ms. Inamine conducted a raffle online for 
the students, with additional prizes offered on the spot by representatives of the Milpitas 
City Council, Economic Development and Trade Commission, Milpitas Unified School 
District, and the Chamber of Commerce. 

  

ADJOURNMENT The joint meeting was adjourned at 11:30 AM.  
 

Draft meeting minutes submitted by 

City Clerk Mary Lavelle 
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CITY OF MILPITAS 
AGENDA REPORT 

(AR) 
 
 
 

Item Title: Adopt a Resolution Approving and Authorizing the City Manager to Execute 
Amendment No. 1 to the “Purchase of Software and Software Services 
Agreement” for a Two-Year Extension of NEOGOV Software Services under the 
Agreement with Insight Public Sector Inc. through a Cooperative Procurement 
Contract with OMNIA Partners, subject to the annual appropriation of funds 

Category: Consent Calendar-Leadership and Support Services 

Meeting Date: 10/20/2020 

Staff Contact: Jeannine Seher, Human Resources Director, 408-586-3086 

Recommendation: Adopt a resolution approving and authorizing the City Manager to execute Amendment 
No. 1 to the “Purchase of Software and Software Services Agreement” for a two-year 
extension of the NEOGOV software services under the Agreement with Insight Public 
Sector Inc. through a cooperative procurement contract with OMNIA Partners, with 
additional funding in the amount of $105,915, subject to the annual appropriation of 
funds, for a total agreement amount of $178,902. 

 
 
Background: 
The City entered into a one-year agreement on July 25, 2020 with Insight Public Sector Inc. to provide software 
technology solutions to Human Resources via NEOGOV’s applicant tracking system, Insights, e-forms, 
position control, onboarding and performance evaluation software (the “Agreement”).   
 
The City of Milpitas Municipal Code Section I-2-3.08 (“Cooperative Procurement”) specifically authorizes the 
Purchasing Agent to make such purchases based on an agreement or cooperative purchasing program 
entered into by a public agency, as defined by Government Code Section 6500, regardless of whether the City 
is a named party to the agreement or an actual participant in such a program. On August 16, 2017, National 
IPA formed OMNIA Partners, a shared services and supply chain optimization company dedicated to 
government. On May 23, 2018, OMNIA Partners acquired U.S. Communities, another cooperative purchasing 
organization. The City of Milpitas is a member of OMNIA Partners cooperative purchasing organization by 
virtue of its membership with National IPA, effective September 26, 2012, and is assigned participation number 
1036843. On August 15, 2015, Fairfax County Virginia, acting as the lead agency on behalf of U.S. 
Communities, released Request for Proposal (RFP) 2000001701 entitled “Technology Products, Services, 
Solutions, and Related Products and Services”; and on May 1, 2016 contract #4400006644 was awarded to 
Insight Public Sector, all as set forth in greater detail in the resolution. 
 
At this time staff is requesting to amend the Agreement with Insight Public Sector Inc., per the attached Insight 
Public Sector, Inc. quote number 222790697, to extend the subscription period to provide continued software 
services for an additional two years beginning July 1, 2020 and concluding on June 30, 2022. By way of the 
Amendment, the second year of the Agreement will be $51,167 in new costs through June 30, 2021.  The third 
year of the Agreement will result in new costs of $54,748 (a 7% increase of $3,581 from year 2) effective July 
1, 2021 through June 30, 2022, for a total new cumulative Agreement amount not to exceed $178,902.00, 
subject to Council appropriating funds in FY 2021-22.   
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Analysis:  
In 2019, through Insight Public Sector Inc., the NEOGOV platform was selected to streamline the City’s 
recruitment processes and to provide additional essential human resource tools.  In addition to the applicant 
tracking, NEOGOV provides a suite of business solutions that the City can incorporate to enhance processes 
and increase efficiencies, including, but not limited to e-forms, position control, onboarding, and performance 
evaluations.  
 
NEOGOV is an industry standard for hiring software. Their customer lists span the entire United States, 
NEOGOV also has the capability to transfer data to Cayenta, which is important for data entry accuracy. The 
implementation of NEOGOV will allow the City to take an applicant from application to hiring in an expediated 
manner.  The full implementation will also be more flexible for new employees as they will have a seamless, 
time saving process to fill out their new hire paperwork online and will allow the onboarding process to focus on 
values and culture of the City. 
 
The applicant tracking system has been successfully implemented, and the e-forms module is scheduled to be 
completed this quarter.  The onboarding module and performance review modules are slated to be rolled out 
following the successful launch of e-forms. The performance review module will automatically transfer new 
hires into the performance review system minimizing staff time. These are efficiencies that cannot be realized 
using the City’s current systems. 
 
Policy Alternatives: 
 
Alternative 1: Approve and authorize the City Manager to sign a one-year amendment with Insight Public 
Sector Inc., to cover costs incurred thus far and to allow work to be continued through June 30, 2021.  The cost 
would be $51,167.   
 
Pros: The City will be able to maintain its current applicant tracking system module and it will provide the ability 
to implement the remaining modules through June 30, 2021.  The two-year Amendment is still contingent upon 
the appropriation of funds from the Council in the second year. 
 
Cons: The City will have to come back to the Council in a very short time frame to consider extending the 
Agreement beyond the current fiscal year.  The rate for these services may also increase.   
 
Reasons not recommended:  The two-year amendment provides the ability for staff to implement the programs 
while not having to come back with an additional amendment.   
 
Alternative 2: Do not approve and authorize the City Manager to execute the Amendment to extend the 
agreement with Insight Public Sector Inc. for two years. 
 
Pros: There is no benefit to discontinuing the Agreement.  The monetary savings from not having an 
agreement in place would set back the City’s hiring processes, resulting in huge losses in efficiency.    
 
Cons: The City would still be required to pay for the services received thus far.  Without the NEOGOV 
applicant tracking system, the City would be required to revert back to antiquated methods for its recruitment 
activities. 
 
Fiscal Impact: 
The City has already established an appropriation for this request for FY 2020-21.  Funds are available in the 
Information Technology department’s operating budget.  Future years are subject to appropriations in the 
Information Technology departmental budget. 
 
California Environmental Quality Act: 
Not applicable 
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Recommendation: 
Adopt a resolution approving and authorizing the City Manager to execute Amendment No. 1 to the “Purchase 
of Software and Software Services Agreement” for a two-year extension of the NEOGOV software services 
under the Agreement with Insight Public Sector Inc. through a cooperative procurement contract with OMNIA 
Partners, with additional funding in the amount of $105,915, subject to the annual appropriation of funds, for a 
total agreement amount of $178,902. 
 
Attachments: 
1) Resolution 
2) Exhibit A to Resolution: Amendment No. 1 to the Insight Public Sector Inc. Agreement 
3) Exhibit A-1 to Resolution: Insight Public Sector Quote #222790697 
4) 2019 Agreement with Insight Public Sector 
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RESOLUTION NO. ______ 

 

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF MILPITAS APPROVING AND 

AUTHORIZING THE CITY MANAGER TO EXECUTE AMENDMENT NO. 1 TO THE  

“PURCHASE OF SOFTWARE AND SOFTWARE SERVICES AGREEMENT” FOR A TWO-

YEAR EXTENSION OF THE NEOGOV SOFTWARE SERVICES UNDER THE AGREEMENT 

WITH INSIGHT PUBLIC SECTOR INC., THROUGH A COOPERATIVE PROCUREMENT 

CONTRACT WITH OMNIA PARTNERS  

 

 WHEREAS, Section I-2-3.08 (“Cooperative Procurement”) of the Milpitas Municipal Code 

authorizes the City Council to award contracts without competition, when the purchase is pursuant to a 

cooperative agreement by another public agency in California that used competitive negotiation or bidding 

procedures at least as restrictive as the City’s; and 

 

 WHEREAS, Municipal Code Section I-2-3.08 (“Cooperative Procurement”) provides that the 

Purchasing Agent may purchase supplies and general services without complying with the quotation or 

bidding requirements of the Chapter, if such purchases are based on an agreement or cooperative purchasing 

program entered into by any public agency, regardless of whether the City is a named party to the agreement 

or an actual participant in such a program, provided that:(a) The underlying purchase was made using 

competitive negotiation or bidding procedures at least as restrictive as the City's, and may include a 

nationally bid cooperative contract; and (b) The public agency is a "public agency" as defined in 

Government Code section 6500. In all such cases, the supplies or general services purchased must be the 

same and be offered at the same price as the supplies and general services subject to the agreement or 

program; and 

  

WHEREAS, The Cooperative Purchasing Network was a cooperative purchasing organization, 

which was acquired on July 28, 2015, by National Intergovernmental Purchasing Alliance (National IPA), 

another cooperative purchasing organization. On August 16, 2017, National IPA formed OMNIA Partners, 

a shared services and supply chain optimization company dedicated to government.  On May 23, 2018, 

OMNIA Partners acquired U.S. Communities, another cooperative purchasing organization.  Each contract 

in the OMNIA Partners cooperative contract portfolio has been competitively solicited by a lead public 

agency.  Neither OMNIA Partners nor any of the aforementioned cooperatives conduct solicitations; rather, 

it/they partner with various public agencies in soliciting solid cooperative contracts; and   

 

WHEREAS, the City of Milpitas (Milpitas) is a member of OMNIA Partners cooperative 

purchasing organization by virtue of its membership with National IPA, effective September 26, 2012, and 

is assigned participation number 1036843; and 

 

WHEREAS, on August 15, 2015, Fairfax County Virginia, acting as the lead agency on behalf of 

U.S. Communities Government Purchasing Alliance, released Request for Proposal (RFP) #2000001701 

entitled “Technology Products, Services, Solutions, and Related Products and Services”; and 

 

 WHEREAS, on May 1, 2016, contract #4400006644 was awarded to Insight Public Sector Inc. 

The contract initial term was May 1, 2016 through April 30, 2019, with an option to renew for (4) additional 

one (1) year periods and has been renewed for two (2) years, effective May 1, 2019 through April 30, 2021; 

and 

 

 WHEREAS, on July 25, 2019, the City and Insight Public Sector, Inc., entered into a “Cooperative 

Purchase of Software and Software Services Agreement” for the purchase of NeoGov Human Resources 

software and software services for the not-to-exceed amount of $72,987.00 for the period of July 25, 2019 

through July 1, 2020 (the “Agreement”); and  
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 WHEREAS, City staff now desires to amend the Agreement to extend the subscription period for 

an additional two years from July 1, 2020 through June 30, 2022; and 

 

 WHEREAS, pursuant to the Amendment No. 1, attached hereto as Exhibit A, the cost of the 

second year’s software services is $51,167.00. The cost of software services for year three is $54,748.00, 

for a new total cumulative Agreement amount of $178,902.00; and 

 

 WHEREAS, the Purchasing Agent has reviewed all of the documentation related to the RFP and 

the original contract awarded to Insight Public Sector (contract #4400006644), and has determined that the 

contract is current through April 30, 2021, that the underlying purchase was made using competitive 

bidding procedures at least as restrictive as those of the City of Milpitas, and that the price for the software 

services set forth in the Amendment No. 1 to the “Cooperative Purchase of Software and Software Services 

Agreement” is the same as that offered in the original contract. 

 

 NOW, THEREFORE, the City Council of the City of Milpitas hereby finds, determines, and 

resolves as follows:  

 

1. The City Council has duly considered the full record before it, which may include but is 

not limited to such things as the City staff report, testimony by staff and the public, and 

other materials and evidence submitted or provided to it.  Furthermore, the recitals set forth 

above are found to be true and correct and are incorporated herein by reference.  

 

2. Amendment No. 1 to the “Cooperative Purchase of Software and Software Services 

Agreement” with Insight Public Sector, Inc., is hereby approved and the City Manager is 

authorized to execute said Amendment No. 1. This is a cooperative procurement through 

OMNIA Partners. 

 

PASSED AND ADOPTED this    day of    , 2020, by the following vote: 

 

AYES: 

NOES: 

ABSENT: 

ABSTAIN: 

 

ATTEST:       APPROVED: 

 

___________________________________        

Mary Lavelle, City Clerk    Rich Tran, Mayor 

 

 

APPROVED AS TO FORM: 

 

      

Christopher J. Diaz, City Attorney 
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Exhibit A 

 
AMENDMENT NO. 1 TO  

COOPERATIVE PURCHASE OF SOFTWARE AND SOFTWARE 
SERVICES AGREEMENT  

  
 
          THIS AMENDMENT NO. 1 is entered into this __ day of _________ 2020 
by and between the City of Milpitas, hereinafter referred to as "City" and Insight 
Public Sector, Inc., a ____________ corporation, hereinafter referred to as 
"Contractor".  City and Contractor are collectively referred to as the “Parties” in 
this Amendment No. 1.  
 

RECITALS 
 

A. WHEREAS, on July 25, 2019, the Parties entered into that certain 
Cooperative Purchase of Software and Software Services Agreement (the 
“Agreement”) for the City’s purchase of certain NeoGov branded software and 
software support services sold by Contractor as set forth in the Agreement; and 

B. WHEREAS, said Agreement provided for a one-year subscription to 
NeoGov software  services; and  

C. WHEREAS, the Parties now desire to amend the Agreement in order 
to provide for two (2) additional years of NeoGov software services. 

NOW, THEREFORE THE PARTIES AGREE AS FOLLOWS: 
 

Section 1.  Purchase.  The City desires to purchase, and Contractor 
agrees to provide the software services set forth in that certain Insight Public 
Sector Quotation Number 222790697, dated 23-Sep-2020, attached hereto as 
Exhibit A-1 and incorporated herein by this reference.   

 

Section 2.  Payment Limits.  Section 2 of the Agreement is amended 
and restated as follows:  

 
“2. Payment Limits. 
 
 a.   City’s total payments under this Agreement shall not exceed 

One Hundred Seventy-Eight Thousand Nine Hundred Two Dollars 
($178,902.00).  Payments shall be made in accordance with the Software 
Order(s).  City shall deliver payment to Contractor in consideration for 
Contractor’s services under the Agreement.” 

 
Section 3.  Exhibits.  Section 4 of the Agreement is amended and 

restated as follows: 
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“4. Exhibits; Order of Precedence. 
 
 a. The following Exhibits attached hereto and listed below are 
hereby incorporated by reference:  

 

i. Exhibit A — Software Order(s) 

ii. Exhibit B — Terms and Conditions 

iii. Exhibit C  —  Insurance Requirements 

iv. Exhibit D  —  Vendor Terms 

v. Exhibit E  —  Notice of Exercise of Option to Renew or 
Extend Software Subscription or Software Support Term 

 

  b In the event of any conflict between this Agreement and 
any exhibit or attachment to the Agreement, the order of 
precedence shall be (1) the Agreement without exhibits, (2) Exhibit 
B - Terms and Conditions (3) Exhibit C - insurance Requirements, 
(4) Exhibit A - Software Order, (5) Exhibit D Vendor Terms. 

 
c. Each subsequent, duly approved purchase order may be 

incorporated by reference into this Agreement as Exhibit “A” and shall be 
numbered sequentially as Exhibit A-1; A-2; A-3 and so on.”  
 

 
Section 4.   All other provisions of the Agreement not amended by this 

Amendment No. 1 shall remain in full force and effect.  
 

Section 5.  Signatures.  These signatures attest the Parties' agreement 
hereto. 

 

[SIGNATURES ON NEXT PAGE] 
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SIGNATURE PAGE FOR  
AMENDMENT NO. 1 TO  

COOPERATIVE PURCHASE OF SOFTWARE AND SOFTWARE  
SERVICES AGREEMENT BETWEEN THE  

CITY OF MILPITAS AND INSIGHT PUBLIC SECTOR, INC. 
 
         
   IN WITNESS WHEREOF, the Parties have executed this Agreement as of 
the date first written above. 
 
CITY OF MILPITAS,    INSIGHT PUBLIC SECTOR, INC. 
Approved By: 
 
__________________________  ______________________________   
Steven G. McHarris,    Signature 
City Manager   
 
__________________________  ______________________________ 
Date      Name 
       
Approved As To Form:   _____________________________ 
      Title 
       
______________________________ ____________________________ 
Christopher J. Diaz, City Attorney  Date 
       
Approved:      
 
______________________________ _____________________ 
Walter C. Rossmann, Risk Manager/ DIR Registration Number (if any)  
Director of Finance           
         
Approved As To Content: 
 
_______________________________ 
Jeannine Seher, Director of Human 
Resources         
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EXHIBIT A-1 
SOFTWARE MAINTENANCE ORDER 

 
[ATTACHED BEHIND THIS PAGE] 
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HTTP://WWW.INSIGHT.COM

Page 1 of 3INSIGHT PUBLIC SECTOR SLED
6820 S HARL AVE
TEMPE AZ  85283-4318
Tel: 800-467-4448

SOLD-TO PARTY 10334506

CITY OF MILPITAS
455 E CALAVERAS BLVD
MILPITAS CA  95035-5411

SHIP-TO PARTY

CITY OF MILPITAS
455 E CALAVERAS BLVD
MILPITAS CA  95035-5411

We deliver according to the following terms:

Payment Terms : Net 45 days
Ship Via : Electronic Delivery
Terms of Delivery : FOB DESTINATION
Currency : USD

Quotation

Quotation Number : 222790697
Document Date : 23-SEP-2020
PO Number :
PO Release :
Sales Rep : Chris Robertson
Email : CHRIS.ROBERTSON@INSIGHT.COM
Telephone : 4804096775

In order for Insight to accept Purchase Orders against this contract and  honor the prices on this quote, your agency must be 
registered with OMNIA Partners Public Sector (formerly U.S.  Communities). 
Our sales teams would be happy to assist you with your  registration.  Please contact them for assistance -- the registration  
process takes  less than five minutes. 

Material Material Description Quantity Unit Price Extended Price

NEO-IN-COM 1    11,424.00    11,424.00

NEO-IN-COM 1    12,223.00    12,223.00

NEO-GJOBS-COM 1     1,476.00     1,476.00

NEO-GJOBS-COM 1     1,579.00     1,579.00

NEO-PE-COM 1    16,278.00    16,278.00

NEO-PE-COM 1    17,417.00    17,417.00

NEO-ON-COM 1     7,997.00     7,997.00

NEOGOV INSIGHT ENTERPRISE SUBSCRIPTION 
-
Coverage Dates: YEAR 1
OMNIA PARTNERS IT PRODUCTS & SERVICES(# 4400006644)

NEOGOV INSIGHT ENTERPRISE SUBSCRIPTION 
-
Coverage Dates: YEAR 2
OMNIA PARTNERS IT PRODUCTS & SERVICES(# 4400006644)

NEOGOV GOVERNMENTJOBS.COM  SUBSCRIPTION 
-
Coverage Dates: YEAR 1
OMNIA PARTNERS IT PRODUCTS & SERVICES(# 4400006644)

NEOGOV GOVERNMENTJOBS.COM  SUBSCRIPTION 
-
Coverage Dates: YEAR 2
OMNIA PARTNERS IT PRODUCTS & SERVICES(# 4400006644)

NEOGOV PERFORM SUBSCRIPTION (PE)
-
Coverage Dates: YEAR 1
OMNIA PARTNERS IT PRODUCTS & SERVICES(# 4400006644)

NEOGOV PERFORM SUBSCRIPTION (PE)
-
Coverage Dates: YEAR 2
OMNIA PARTNERS IT PRODUCTS & SERVICES(# 4400006644)

NEOGOV ONBOARD SUBSCRIPTION (ON)
-
Coverage Dates: YEAR 1
OMNIA PARTNERS IT PRODUCTS & SERVICES(# 4400006644)

EXHIBIT A-1
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Document Date 23-SEP-2020

Quotation Number 222790697

Material Material Description Quantity Unit Price Extended Price

NEO-ON-COM 1     8,557.00     8,557.00

NEO-EF-COM 1    11,994.00    11,994.00

NEO-EF-COM 1    12,834.00    12,834.00

NEO-BKG-COM 1     1,998.00     1,998.00

NEO-BKG-COM 1     2,138.00     2,138.00

NEO-PM-COM 1 0.00 0.00

NEO-PM-COM 1 0.00 0.00

NEO-EII-COM 1 0.00 0.00

NEO-EII-COM 1 0.00 0.00

NEOGOV ONBOARD SUBSCRIPTION (ON)
-
Coverage Dates: YEAR 2
OMNIA PARTNERS IT PRODUCTS & SERVICES(# 4400006644)

NEOGOV EFORMS SUBSCRIPTION (EF)
-
Coverage Dates: YEAR 1
OMNIA PARTNERS IT PRODUCTS & SERVICES(# 4400006644)

NEOGOV EFORMS SUBSCRIPTION (EF)
-
Coverage Dates: YEAR 2
OMNIA PARTNERS IT PRODUCTS & SERVICES(# 4400006644)

NEOGOV BACKGROUND INTEGRATION SUBSCRIPTI
-
Coverage Dates: YEAR 1
OMNIA PARTNERS IT PRODUCTS & SERVICES(# 4400006644)

NEOGOV BACKGROUND INTEGRATION SUBSCRIPTI
-
Coverage Dates: YEAR 2
OMNIA PARTNERS IT PRODUCTS & SERVICES(# 4400006644)

NEOGOV POSITION MANAGEMENT SUBSCRIPTION
-
Coverage Dates: YEAR 1
OMNIA PARTNERS IT PRODUCTS & SERVICES(# 4400006644)

NEOGOV POSITION MANAGEMENT SUBSCRIPTION
-
Coverage Dates: YEAR 2
OMNIA PARTNERS IT PRODUCTS & SERVICES(# 4400006644)

NEOGOV EMPLOYEE IMPORT INTEGRATION SUBSC
-
Coverage Dates: YEAR 1
OMNIA PARTNERS IT PRODUCTS & SERVICES(# 4400006644)

NEOGOV EMPLOYEE IMPORT INTEGRATION SUBSC
-
Coverage Dates: YEAR 2
OMNIA PARTNERS IT PRODUCTS & SERVICES(# 4400006644)

Product Subtotal   105,915.00
TAX 0.00

Total   105,915.00

Thank you for considering Insight.  Please contact us with any questions or for additional information about Insight's complete IT 
solution offering. 

Sincerely, 

Chris Robertson
4804096775
CHRIS.ROBERTSON@INSIGHT.COM
Fax 4807608532
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Quotation Number 222790697

OMNIA Partners (formerly U.S. Communities) IT Products, Services and Solutions Contract No. 4400006644 
  
Insight Public Sector (IPS) is proud to be a contract holder for the OMNIA Partners Technology Products, Services & Solutions 
Contract. 
  
This competitively solicited contract is available to participating agencies of OMNIA Partners.  OMNIA Partners assists local and 
state government agencies, school districts (K-12), higher education, and nonprofits in reducing the cost of purchased goods by 
pooling the purchasing power of public agencies nationwide.  This is an optional use program with no minimum volume 
requirements and no cost to agencies to participate. 
  
Regarding tariff impacts on IPS contract quotes, Insight is communicating with the contracting officials on the contracts held by 
Insight to minimize the impact of tariffs to our clients. 
  
Thanks for choosing Insight! 
 

Insight Global Finance has a wide variety of flexible financing options and technology refresh solutions.  Contact your Insight 
representative for an innovative approach to maximizing your technology and developing a strategy to manage your financial 
options.

This purchase is subject to Insight’s online Terms of Sale unless you have a separate purchase agreement signed by you and 
Insight, in which case, that separate agreement will govern. Insight’s online Terms of Sale can be found at the “terms-and-policies” 
link below. 
  
Effective Oct. 1, 2018, the U.S. government imposed tariffs on technology-related goods. Technology manufacturers are 
evaluating the impact on their cost and are providing us with frequent cost updates. For this reason, quote and ecommerce 
product pricing is subject to change as costs are updated. If you have any questions regarding the impact of the tariff on your 
pricing, please reach out to your sales team. 
  
SOFTWARE AND CLOUD SERVICES PURCHASES: If your purchase contains any software or cloud computing offerings 
(“Software and Cloud Offerings”), each offering will be subject to the applicable supplier's end user license and use terms 
("Supplier Terms") made available by the supplier or which can be found at the “terms-and-policies” link below. By ordering, 
paying for, receiving or using Software and Cloud Offerings, you agree to be bound by and accept the Supplier Terms unless you 
and the applicable supplier have a separate agreement which governs.
https://www.insight.com/terms-and-policies
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COOPERATIVE PURCHASE OF SOFTWARE 
AND SOFTWARE SERVICES AGREEMENT 

This Cooperative Purchase of Software and Software Services Agreement ("Agreement") Is made and entered 
into as of the 25th day of July ,2019 by and between the City of Milpitas, a municipal 
corporation organized under the laws of the State of California with its principal place of business at 455 E 
Calaveras Boulevard, Milpitas, California 95035 ("City") and Insight Public Sector Inc , a corporation with Its 
principal place of business at 6820 S Harl Ave. Tempe, AZ 85283 ("Contractor") City and Contractor are 
sometimes mndvdually referred to as "Party" and collectively as "Parties" mn thus Agreement 

1. Background. 

a This Agreement Is made and entered into in reference to the compet,t,vely solicited OMNIA 
Partners (formerly U S Communities) IT Products, Services and Solutions Contract No 4400006644 with 
Contractor)) 

b The City desires to order and purchase hardware software and/or third party branded software 
services and support sold through Contractor as set forth in the Insight Public Sector Quotation No 221256309 
("Software Order") attached hereto as Exh1b1t A 

c As the prnv,der of third party software services and support Contractor desires to perform and 
assume responsibility for the provision of sad software services on the terms and conditions set forth in thus 
Agreement 

d City desires to engage Contractor to render such software services as set forth in this Agreement 

e The Parties agree that, as between the Parties, this Agreement shall prevail over any terms of 
sale established by Contractor 

2. Payment Limits. 

a City's total payments under this Agreement shall not exceed Seventy-Two Thousand Nine 
Hundred Eighty-Seven Dollars and Zero Cents ($72,987.00). Payments shall be made in accordance with the 
Software Order City shall deliver payment to Contractor in consideration for Contractor's services under this 
Agreement 

3. Contractor's Obligations. 

a Upon full payment of the software subscription fees (excluding annual maintenance/support fees 
and professional service fees) Contractor grants to City a personal, non-transferable, non-exclusive subscnpt,on 
to use, In accordance with the terms and cond1t1ons of this Agreement, all software described mn Exhbrt A (the 
"Software") 

b Contractor agrees to the Terms and Cond1t1ons attached hereto as Exh1b1t B Contractor shall 
not commence work for the City until it has provided evidence satisfactory to the City rt has secured all insurance 
required under Exhibit C ("Insurance Requirements") 

c Contractor shall deliver the Software included In Exhibit A, and provide the software configuration, 
support, training and other services as set forth In NeoGov Order Form And Terms And Cond1t1ons ("Vendor 
Terms") attached hereto as Exh1bIt D 

4. Exhibits; Order of Precedence. 

a The following Exh1b1ts attached hereto and listed below are hereby incorporated by reference 

a Exhibit A -- Software Order 

b Exhibit B - Terms and Conditions 
COOPERATIVE PURCHASE OF SOFTWARE 
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c Exhibit C - insurance Requirements 

d Exhibit D- Vendor Terms 

e Exhibit E - Notce of Exercise of Option to Renew or Extend Software Subscription or 
Software Support Term 

b In the event of any conflict between thrs Agreement and any exhrb1t or attachment to the Agreement, 
the order of precedence shall be (1) the Agreement without exh1b1ts, (2) Exh1b1t B - Terms and 
Conditions (3) Exhibit C - Insurance Requirements, (4) Exhibrt A - Software Order, (5) Exhibit D  
Vendor Terms 

5. Signatures. These signatures attest the Parties' agreement hereto 

[SIGNATURES ON FOLLOWING PAGE] 
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CiTY OF MILPITAS INSIGHT PUBLtC SECTOR 

A/){d 
S1gna'ture 

Steve McHarris 
I ntenm City Manager David Cristal 

Date 
7/.2. t liJ 

Name 

VP-General Manager 

tt/alter C Rossmann 
Director of Financial Serices 

we>- 
Director of Information Services 
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EXHIBIT A 
SOFTWARE ORDER 

Attached Behind This Page 
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INSIGHT PUBLIC SECTOR SLED 
6820 S HARL A VE 
TEMPE AZ 85283 4318 
Tel 800-467-4448 

SOLD TO PARTY_10334506 
CITY OF MILPITAS 
455 E CALAVERAS BL VD 
MILPITAS CA 95035-5411 

SHIP-TO PARTY 
CITY OF MILPITAS 
MIKE LUU 
455 E CALAVERAS BL VO 
IVTILPIT AS CA 95035 5411 

Quotation 
Number 
Document Date 
PO Number 
PO Release 
Sales Rep 
Email 
Telephone 

Quotation 

221256309 

05-JUN-2019 

Chns Robertson 
CHRIS ROBERTSON@INSIGHT COM 
4804096775 

We delver accordmna to the following terms 
Payment Terms Net 45 days 
Ship Via Electronc Delivery 
Terms of Delivery FOB DESTINATION 
Currency USD 

in order for Insight to accept Purchase Orders against thus contract and honor the prices on thus quote, your agency must be 
registered with OMNIA Partners Public Sector (formerly U S Communities) Our sales teams would be happy to assist you 
with your regrstraton Please contact them for assistance -- the registration process takes less than five minutes 

$ 

· : fi:llaterial 
e 2 • • 

· "Material Description. ' .., 

NG-IN-1YR-CM 

NG-GJC-1YR 
CM 

NG-PM-1YR 
CM 

NG-PE-UL-CM 

NG-ON-1YR 
CM 

NG-EF-1YR-CM 

NEOGOV-I 
MAINT-CM 

NEOGOV INSIGHT ENTERPRISE EDITION (IN) 1YR 
Coverage Dates 05-JUN-2019 - 05-JUN-2020 
OMNIA PARTNERS IT PRODUCTS & SERVICES(# 4400006644) 
NEOGOV GOVERNMENT JOBS COM JOB POSTING SUBCRIPTION 
(GJC) 1YR 
Coverage Dates 05-JUN-2019 - 05-JUN-2020 
OMNIA PARTNERS IT PRODUCTS & SERVICES(# 4400006644) 
NEOGOV POSITION MANAGEMENT (PM) 1YR 
Coverage Dates 05-JUN-2019 - 05-JUN-2020 
OMNIA PARTNERS IT PRODUCTS & SERVICES(# 4400006644) 
NEOGOV PERFORM (PE) 1YR 
Coverage Dates 05-JUN-2019 - 05-JUN-2020 
OMNIA PARTNERS IT PRODUCTS & SERVICES(# 4400006644) 
NEOGOV ONBOARD (ON) - BUNDLE LIC 1YR 
Coverage Dates 05-JUN-2019 - 05-JUN-2020 
OMNIA PARTNERS IT PRODUCTS & SERVICES(# 4400006644) 
NEOGOV EFORMS (EF) - BUNDLE LIC 1YR 
Coverage Dates 05-JUN-2019 - 05-JUN-2020 
OMNIA PARTNERS IT PRODUCTS & SERVICES(# 4400006644) 
NEOGOV INTEGRATION MAINTENANCE (EMPLOYEE ONGOING 
IMPORT) 
Coverage Dates 05-JUN-2019 - 05-JUN-2020 
OMNIA PARTNERS IT PRODUCTS & SERVICES(# 4400006644) 

R ER 
1 11,614 00 11,614 00 

1,500 00 1,500 00 

0 00 0 00 

16,549 00 16,549 00 

8,130 00 8,130 00 

12,194 00 12,194 00 

0 00 0 00 

COOPERATIVE PURCHASE OF SOFTWARE 
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NG-IN-Si-CM NEOGOV INSIGHT (IN) SETUP AND IMPLEMENTATION 
Coverage Dates 05-JUN-2019 - 05-JUL-2019 
OMNIA PARTNERS IT PRODUCTS & SERVICES(# 4400006644) 

NG-INT-CM NEOGOV INSIGHT (IN) TRAINING 
Coverage Dates 05-JUN-2019 - 05-JUL-2019 
OMNIA PARTNERS IT PRODUCTS & SERVICES(# 4400006644) 

NG-PM-SI-CM NEOGOV POSITION MANAGEMENT (PM) SETUP AND 
IMPLEMENTATION 
Coverage Dates 05-JUN-2019 - 05-JUL-2019 
OMNIA PARTNERS IT PRODUCTS & SERVICES(# 4400006644) 

NG-PMT-CM NEOGOV POSITION MANAGEMENT (PM) TRAINING 
Coverage Dates 05-JUN-2019 - 05-JUL-2019 
OMNIA PARTNERS IT PRODUCTS & SERVICES(# 4400006644) 

NG-PE-SI-CM NEOGOV PERFORM (PE) SETUP AND IMPLEMENTATION 
Coverage Dates 05-JUN-2019 - 05-JUL-2019 
OMNIA PARTNERS IT PRODUCTS & SERVICES(# 4400006644) 

NG-PET-CM NEOGOV PERFORM (PE) TRAINING 
Coverage Dates 05-JUN-2019 - 05-JUL-2019 
OMNIA PARTNERS IT PRODUCTS & SERVICES(# 4400006644) 

NG-ON-SI-CM NEOGOV ONBOARD (ON) SETUP AND IMPLEMENTATION 
Coverage Dates 05-JUN-2019 - 05-JUL-2019 
OMNIA PARTNERS IT PRODUCTS & SERVICES(# 4400006644) 

NG-ONT-CM NEOGOV ONBOARD (ON) TRAINING 
Coverage Dates 05-JUN-2019 - 05-JUL-2019 
OMNIA PARTNERS IT PRODUCTS & SERVICES(# 4400006644) 

NG-E1="-Si-CM NEOGOV EFORMS (EF) SETUP AND IMPLEMENTATION 
Coverage Dates 05-JUN-2019 - 05-JUL-2019 
OMNIA PARTNERS IT PRODUCTS & SERVICES(# 4400006644) 

NG-EFT-CM NEOGOV EFORMS (EF) TRAINING 
Coverage Dates 05-JUN-2019 - 05-JUL-2019 
OMNIA PARTNERS IT PRODUCTS & SERVICES(# 4400006644) 

NG-NG I-SC-CM NEOGOV INTEGRATIONS SETUP AND CONFIGURATION 
(EMPLOYEE ONGOING IMPORT) 
Coverage Dates 05-JUN-2019 - 05-JUL-2019 
OMNIA PARTNERS IT PRODUCTS & SERVICES(# 4400006644) 

1 3,500 00 3,500 00 

2,500 00 2 500 00 

1,000 00 1000 00 

1 1,000 00 1 000 00 

4 3,500 00 3,500 00 

+ 2,500 00 2,500 00 

1 2 000 00 2,000 00 

1 2 000 00 2,000 00 

4 2,500 00 2,500 00 

1 2 500 00 2,500 00 

1 0 00 0 00 

Product Subtotal 
TAX 
Total 

72,987 00 
0 00 

72,987 00 

Thank you for considering Insight Please contact us wth any questions or for additional information about Insight's complete 
IT solution offering 

Sincerely, 

Chrs Robertson 
4804096775 
CHRIS ROBERTSON@INSIGHT COM 
Fax 4807608532 

OMNIA Partners (formerly US Communities) IT Products, Services and Solutions Contract No 4400006644 

Insight Publtc Sector (IPS) Is proud to be a contract holder for the OMNIA Partners Technology Products, Services<(>&<)> 
Solutions Contract 

This competitively solicited contract is available to participating agencies of OMNIA Partners OMNIA Partners assists local 
and state government agencies, school districts (K-12), higher education, and nonprofits in reducing the cost of purchased 
goods by pooling the purchasing power of public agencies nationwide Thus Is an optional use program with no minimum 
volume requirements and no cost to agencies to participate 

COOPERATIVE PURCHASE OF SOFTWARE 
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Regarding tariff impacts on IPS contract quotes, Insight 1s communicating with the contract1n;; officials on the contracts held by 
In signt to minimize the mmpact of tariffs to our clients 

Thanks for choosing insight' 

Insight Global Finance has a wide variety of flexible financing options and technology refresh solutions Contact your Insight 
representative for an mnnovatve approach to max1m1zing your technology and developing a strategy to manage your financial 
options 

The U S government has imposed tanffs on technology-related goods Many of Insight's OEM and d1stnbut1on partners have 
notified Insight that these tariffs will result mn frequent and significant price increases Some of our mayor partners have already 
provided insight with cost increases, 1n some instances multiple times per day, while other providers are still assessing their 
situations Due to the s1tuat1on 1t 1s possible this quote may be subject to cost changes for Insight which will necessitate 
changes to the quoted pricing, or withdrawal of the quote This purchase 1s subJect to Insight's onhne Terms of Sale unless you 
have a separate purchase agreement signed by both your company and Insight, in which case, that separate agreement will 
govern insight's onlmne Terms of Sale can be found at http //v-,rww 1ns1ght com/en US/help/terms-of-saie-products-1ps html 

·} 

Insight" Quotation 
Sales Doc 
Document Date 

221256309 
05-JUN-2019 

COOPERATIVE PURCHASE OF SOFTWARE 
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Exhibit B 

TERMS AND CONDITIONS 

1 Anti-Discrimination Contractor agrees to observe the provisions of the CIty of 
Milpitas Standard Operating Procedure 16.8 "Ant1-D1scnm1nat1on Polley' and Title 
VII of the Civil Rights Act of 1964, obligating every contractor or subcontractor 
under a contract or subcontract to the City of Milpitas for public works or for goods 
or service to refrain from d1scnmmatory employment practices on the basis of the 
race, color, sex sexual orientation, religious creed, national origin or ancestry of 
any employee of, or applicant for employment with, such contractor or 
subcontractor 

2 Prohibited Interests Contractor maintains and warrants that rt has not employed 
nor retained any company or person, other than a bona fide employee working 
solely for Contractor, to solicit or secure this Agreement Further, Contractor 
warrants that it has not paid nor has rt agreed to pay any company or person, other 
than a bona fide employee working solely for Contractor, any fee, comm1ss1on, 
percentage, brokerage fee, gift or other consideration contingent upon or resulting 
from the award or making of this Agreement For breach or volation of this warranty, 
City shall have the right to rescind this Agreement wrthout liability For the term of 
this Agreement, no member, officer or employee of City, during the term of his or 
her service with City, shall have any direct interest in thus Agreement, or obtain any 
present or anticipated material benefit arising therefrom 

3 Business License Pursuant to the City of Milpitas Municipal Code, Title Ill Business 
and Professions, Section 1-4 01 Requirement and Special Exemptions, It shall be 
unlawful for any person to transact and carry on any business, trade, profession, 
calling or occupation mn the City of Milpitas without first having procured a license 
from sand Crty 

4 Confidentiality 
a Confidential Information "Confidential Information" means information In 

any form or medium (whether oral, written, electronic, or other) that the 
DIsclosing Party considers confidential or proprietary, including information 
relating to the Disclosing Party's technology, trade secrets, know-how, 
busmess operations, plans, strategies, customers, and mnformaton with 
respect to which the Disclosing Party has contractual or other confidentiality 
obligations In connection with this Agreement each party (as the "Disclosing 
Party") may disclose or make available Confidential Information to the other 
party (as the "Receiving Party") 

b Exclusions Confidential Information does not include information that (a) 
was rightfully known to the Receiving Party without restnct1on on use or 
disclosure prior to being disclosed or made available to the Receiving Party 
In connection with this Agreement, (b) was or becomes generally known by 
the public other than by the Receiving Party or any of its Representatives' 
noncompliance with this Agreement, (c) was or is recerved by the Receiving 
Party on a non-confidential basis from a third party that was or 1s 
independently developed by the Receiving Party without reference or use of 
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any Confidential Information, (d) was or is subject to disclosure pursuant to 
pubhc sunshine laws including the Cahforn1a Public Records Act 

c Protection of Confidential Information As a condrton to bemng provided with 
any disclosure of or access to Confidential Information, the Receiving Party 
shall 

not access or use Confidential Information other than as necessary 
to exercise its rights or perform its obl1gat1ons under and mn 
accordance with this Agreement, 

11 not disclose or permit access to Confidential Information other than 
to its representatives who (i) need to know such Conf1dent1al 
Information for purposes of the Receiving Party's exercise of its rights 
or performance of ,ts obhgat,ons under and mn accordance with this 
Agreement, (1i) have been informed of the confidential nature of the 
Confidential Information and the Receiving Party's obligations under 
this Section, and (11i) are bound by written confidentiality or restricted 
use obilgat1ons at least as protective of the Confidential Information 
as the terms mn this Section, 

Ill safeguard the Confidenttal Information from unauthonzed use, 
access, or disclosure using at least the degree of care 1t uses to 
protect its sensitive information and m no event less than a 
reasonable degree of care, 

v ensure its Representatives' compliance with, and be responsible and 
liable for any of its Representatives' non-compliance with, the terms 
of thus Section 

d Compelled Disclosures If the either Party 1s compelled by apphcable law to 
disclose any Confidential Information then, to the extent permitted by law, 
that Party shall (a) promptly, and prior to such disclosure, notify the other 
Party in writing of such requirement so that the Disclosing Party can seek a 
protective order or other remedy, and (b) provide reasonable assistance to 
the Disclosing Party at the Disclosing Party's expense in opposing such 
disclosure or seeking a protective order or other hm1tat1ons on disclosure If 
the Disclosing Party waves compliance or, after providing the notce and 
assistance required under this Section, the Receiving Party remains 
required by law to disclose any Confidential Information, the Receiving Party 
shall disclose only that portion of the Confidential Information that the 
Receiving Party is legally required to disclose 

5 Security 
a Contractor will implement commercially reasonable adm1rnstrat1ve, 

technical, organizational and physical safeguards designed to ensure the 
security and confidentalrty of City data, protect against ant1c1pated threats 
or hazards to the security or integrity of City data, and protect against 
unauthonzed access or use of City data or its accidental loss, destruction or 
damage The Contractor will review and test such safeguards on no less 
than an annual basis 

b If a breach of security or confidentiality of personal data or persona! 
information occurs, and 1t requires notification to the City's users/customers 
under any state or federal law, then the City shall have sole control over the 
timing, content, and method of such notification provided that Contractor Is 
given notice as soon as commercially reasonable and prior to any Contractor 
notification to users m order to take any steps related to m1t1gatton If 
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Contractor or its subcontractors 1s responsible for the breach, then 
Contractor shall reimburse the City for its reasonable costs m prov1d1ng the 
notification 

6 Standard of Care. Performance of Employees Contractor shall perform all services 
under this Agreement rn a skillful and competent manner, consistent with the 
standards generally recognized as being employed by contractors mn the same 
d1sc1pline rn the State of California Contractor warrants that all employees and 
subcontractors shall have sufficient skill and experience to perform the services 
assigned to them Contractor represents that it, its employees and subcontractors 
have all licenses, permits, qualifications and approvals of whatever nature that are 
legally required to perform the services, and that such licenses and approvals shall 
be mamtarned throughout the term of this Agreement Contractor shall perform, at 
ts own cost and expense and without reimbursement from City, any services 
necessary to correct errors or om1ss1ons which are caused by Contractor's failure 
to comply with the standard of care provided for herein, and shall be fully 
responsible to City for all damages and other habihbes provided for mn the 
Indemnification provisions of thus Agreement arsing from the Contractor's errors 
and om1ss1ons Any employee of Contractor or its subcontractors who Is 
determined by City to be uncooperative, incompetent, a threat to the adequate or 
timely completion of the services under the Agreement, a threat to the safety of 
persons or property, or any employee who fails or refuses to perform the services 
m a manner acceptable to City, shall be promptly removed from ail work under the 
Agreement by Contractor and shall not be re-employed to perform any of the 
services under this Agreement 

7 Laws and Regulations Contractor shall keep itself fully informed of and in 
compliance with all local, state and federal laws, rules and regulations m any 
manner affecting the performance of the Agreement, mclud1ng all Cal/OSHA 
requirements, and shall give all notices required by law Contractor shall be liable 
for all volatons of such laws and regulations mn connection with services hereunder 
If Contractor performs any work knowing 1t to be contrary to such laws, rules and 
regulations and without gving written notice to City, Contractor shall be solely 
responsible for all costs arsing therefrom 

8 Indemnification To the fullest extent permitted by law, Contractor shall defend, 
mdemn1fy and hold City, its officials, officers, employees, volunteers and agents 
free and harmless from any and all claims, demands, causes of action, costs, 
expenses, hab1hty, loss, damage or tnJury, m law or equity, to property or persons, 
including wrongful death, in any manner ansmg out of or mc1dent to any alleged 
negligent acts, omissions or willful misconduct of Contractor, Its officials, officers, 
employees, agents, subcontractors and subcontractors ansmg out of or In 
connection wth the performance of the services or thus Agreement, including 
without limitation the payment of all consequential damages, attorneys' fees and 
other related costs and expenses Contractor shall defend, at Contractor's own 
cost, expense and risk, any and all such aforesaid suits, actions or other legal 
proceedings of every kind that may be brought or instituted against City, its officials, 
officers, employees, agents or volunteers Contractor shall pay and satisfy any 
Judgment, award or decree that may be rendered against City or its off1c1als, 
officers, employees, agents or volunteers, in any such suit, action or other legal 
proceeding. Contractor shall reimburse City and its officials, officers, employees, 
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agents and/or volunteers, for any and all legal expenses and costs, 1nclud1ng 
reasonable attorneys' fees, incurred by each of them m connection therewith or in 
enforcing the indemnity herein provided Contractor's obligation to indemnify shall 
not be restricted to Insurance proceeds, if any, received by City or its officials, 
officers, employees, agents or volunteers The indemnification obligations under 
this Section shall survve any expiration or termination of thus Agreement 

9 Independent Contractor It 1s expressly agreed that Contractor Is to perform the 
services described herein as an independent contractor pursuant to California 
Labor Code Section 3353, under the control of the City as to the result of his work 
only but not as to the means by which such result Is accomplished Nothing 
contained herein shall in any way be construed to make Contractor or any of its 
agents or employees, an agent, employee or representative of the City Contractor 
shall be entirely responsible for the compensation of any assistants used by 
Contractor rn prov1drng said services 

10 Termination 
a Grounds for Termination City may, by written notice to Contractor, terminate 

the whole or any part of this Agreement at any time and without cause by 
gving written notice to Contractor of such termination, and specifying the 
effective date thereof, at least seven (7) days before the effective date of 
such termination Upon termination, Contractor shall be compensated only 
for those services which have been fully and adequately rendered to City 
through the effective date of the termination, and Contractor shall be entitled 
to no further compensation Contractor may not terminate this Agreement 
except for cause 

b Effect of Termination If thus Agreement is terminated as provided heremn, 
City may require Contractor to return all City data and other information of 
any kind prepared by Contractor In connection with the performance of 
Services under this Agreement Contractor shall be required to provide such 
document and other information within fifteen (15) days of the request 

11 Choice of Law and Venue. Any dispute under, or related to, this Agreement shall 
be decided mn accordance with the laws of the State of Caltforn1a and any action 
brought relating to this Agreement shall be held tn the appropriate state court of 
Santa Clara County, Cal1forn1a Such actions shall neither be commenced In nor 
removed to federal court 

12 Prohibited Interests Contractor maintains and warrants that It has not employed 
nor retained any company or person, other than a bona fide employee working 
solely for Contractor, to solicit or secure this Agreement Further, Contractor 
warrants that It has not paid nor has It agreed to pay any company or person, other 
than a bona fide employee working solely for Contractor, any fee, comm1ss1on, 
percentage, brokerage fee, gift or other consideration contingent upon or resulting 
from the award or making of this Agreement For breach or v1olat1on of this warranty, 
City shall have the right to rescmnd thus Agreement without liability For the term of 
this Agreement, no director, official, officer or employee of City, during the term of 
his or her service with City, shall have any direct interest tn this Agreement, or 
obtain any present or ant1c1pated material benefit anstng therefrom 

13 Wage Theft Prevention 
COOPERATIVE PURCHASE OF SOFTWARE 
38077 00170\32105437 3 

11of 26 

39



a Contractor, and any subcontractor 1t employs to complete work under this 
Agreement, shall comply with all applicable federal, state and local wage and 
hour laws Applicable laws may include, but are not limited to, the Federal 
Fair Labor Standards Act, the California Labor Code and the Milpitas 
Minimum Wage Ordinance 

b BY SIGNING THIS AGREEMENT, CONTRACTOR AFFIRMS THAT IT HAS 
DISCLOSED ANY FINAL JUDGMENTS, DECISIONS OR ORDERS FROM 
A COURT OR INVESTIGATORY GOVERNMENT AGENCY, FINDING IN 
THE FIVE (5) YEARS PRIOR TO EXECUTING THIS AGREEMENT THAT 
CONTRACTOR OR ITS SUBCONTRACTORS HAS VIOLATED ANY 
APPLICABLE WAGE AND HOUR LAWS CONTRACTOR FURTHER 
AFFIRMS THAT IT OR ITS SUBCONTRACTOR(S) HAS EITHER FULLY 
SATISFIED EACH JUDGMENT, DECISION OR ORDER, OR, IF ANY 
JUDGMENT, DECISION OR ORDER HAS NOT BEEN FULLY SATISFIED, 
CONTRACTOR AFFIRMS THAT IT OR ITS SUBCONTRACTOR(S) IS 
CURRENTLY SATISFYING SAID JUDGMENT, DECISION OR ORDER 
THROUGH A PAYMENT OR ALTERNATIVE PLAN APPROVED BY THE 
APPLICABLE COURT/GOVERNMENT AGENCY AND THAT 
CONTRACTOR OR ITS SUBCONTRACTOR(S) ARE IN COMPLIANCE 
WITH SAID PLAN AS OF THE DATE OF EXECUTING THIS AGREEMENT 

c If at any time during the term of this Agreement, a court or investigatory 
government agency issues a final Judgment, dec1s1on or order ftndmg that 
Contractor or a subcontractor rt employs to perform work under this 
Agreement has violated any applicable wage and hour law, or Contractor 
learns of such a Judgment, dec1s1on, or order that was not previously 
disclosed mn its bid/proposal, Contractor shall inform the City no more than 
fifteen (15) calendar days after the Judgment, dec1s1on or order becomes final 
or from the date of learning of the final judgment, decision or order 
Contractor or its subcontractor(s) shall, within thirty (30) calendar days after 
notifying the City, either (i) fully satisfy any such judgment, decision, or order 
and provide the City with documentary evidence of satisfying sad judgment, 
decision or order, or () provide the City documentary evidence of a payment 
or other alternative plan approved by the court/government agency to satisfy 
the Judgment, dec1s1on or order If the Contractor or its subcontractor 1s 
subject to a payment or other alternative plan, the Contractor or its 
subcontractor shall continue to submit documentary evidence every thirty 
(30) calendar days during the term of the Agreement demonstrating 
continued compliance wth the plan until the judgment, decision or order has 
been fully satisfied 

d For purposes of this Section, a "final Judgment, decision, or order" refers to 
one for which all appeals have been exhausted or the time period to appeal 
has expired Relevant investigatory government agencies include the 
United States Department of Labor, the California Division of Labor 
Standards Enforcement, the City, or any other governmental entity or 
drvision tasked with the investigation and enforcement of wage and hour 
laws 

e Failure to comply with any part of this Section constitutes a material breach 
of this Agreement Such breach may serve as a basis for immediate 
termination of this Agreement and/or any other remedies available under this 
Agreement and/or law 

f. Notice provided to the City shall be addressed to Attention· Finance 
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Director, 455 E Calaveras Blvd Mi lpitas, CA 95035 The Notice provisions 
of thus Section are separate from any other notice provisions mn thus 
Agreement and, accordingly, only notice provided to the above address 
satisfies the notice requirements mn thus Section 

14 Non-Appropriation Contractor acknowledges that the City Is a municipal 
corporation and Is precluded by the California Constitution and other laws from 
entering mnto obligations that financially bind future governing bodies Nothing in 
this Agreement shall constitute an obligation of future governing bodies to 
appropriate funds for the purposes of this Agreement This Agreement will 
terminate 1mmed1ately 1f funds necessary to continue the Agreement are not 
appropriated 

15 Entire Agreement & Modification This Agreement constitutes the entire agreement 
between the parties and supersede any prior agreements or representations, 
whether oral or written No change to or mod1ficat1on of this Agreement shall be 
binding upon either party unless agreed to in a written instrument specifically 
referencing this Agreement and signed by an authonzed representative of each 
party 

16 Delivery of Notices All notices permitted or required under this Agreement shall 
be given to the respective parties at the following address, or at such other address 
as the respective parties may provide in wrrtmg for this purpose 

City 
City of Milpitas 
1265 N Milpitas Boulevard 
Milpitas, California 95035 
Attn Mike Luu, Information Serices 

Contractor 
insight Public Sector Inc 
6820 S Harl Ave 
Tempe, AZ 85283 
Attn Chris Robertson 

Such notice shall be deemed made when personally delivered or when mailed, 
forty-eight (48) hours after deposit in the U S Mail, first class postage prepaid and 
addressed to the party at its applicable address Actual notice shall be deemed 
adequate notice on the date actual notice occurred, regardless of the method of 
service 

17 Waver No waiver of any default shall constitute a waiver of any other default or 
breach, whether of the same or other covenant or cond1t1on No waiver, benefit, 
privilege, or service voluntarily given or performed by a Party shall give the other 
Party any contractual rights by custom, estoppel, or otherwise 

18 Attorneys' Fees If either Party to this Agreement commences any legal action 
against the other Party arising out of this Agreement, the prevailing Party shall be 
entitled to recover its reasonable litigation expenses, including court costs, expert 
witness fees, discovery expenses, and attorneys' fees 

19 Assignment and Subcontracting The Parties recognize that a substantial 
inducement to City for entering into this Agreement Is the professional reputation, 
experience and competence of Contractor Assignments of any or all rights, duties 
or obligations of Contractor under this Agreement will be permitted only with the 
City's express consent Contractor shall not subcontract any portion of the services 
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to be performed under this Agreement without City's written authonzat1on If City 
consents to such subcontract, Contractor shali be fully responsible to City for all 
acts or om1ss1ons of the subcontractor Nothing 1n this Agreement shall create any 
contractual relat1onsh1p between City and subcontractor nor shall 1t create any 
obligation on the part of the City to pay or to see to the payment of any monies due 
to any such subcontractor other than as 1s otherwise required by law 

20 Third Party Rights Nothing in this Agreement shall be construed to give any rights 
or benefits to anyone other than City and Contractor 

21 Successors and Assigns This Agreement shall be binding upon and shall inure to 
the benefit of the successors in interest, executors, as and assigns of each Party 
to this Agreement However, Contractor shall not assign or transfer by operation of 
law or otherwise any or all of its rights, burdens, duties or obligations without the 
prior written consent of City Any attempted assignment without such consent shall 
be invalid and void 

22 Time of Essence Tmme is of the essence for each and every provision of this 
Agreement 
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EXHIBIT C 
INSURANCE REQUIREMENTS - GENERAL 

Definition: 
For purposes of thus Agreement, the following definition apples City of Milpitas Includes 
the duly elected or appointed officers, agents, employees and volunteers of the City of 
Milpitas, individually or collectively 

Insurance Required: 
No work shall be done under thrs Agreement unless there 1s 1n effect insurance required 
by the Agreement and under this section, and such insurance has been approved by the 
City, nor shall the Contractor allow any subcontractor to commence work on hrs 
subcontract until all insurance required of the subcontractor has been so obtained and 
approved The Contractor shall maintain or cause to be maintained adequate workers' 
compensation insurance as required under the laws of the State of California, for all labor 
employed by him or by any subcontractor under him who may come within the protection 
of such worker's compensation laws of the State of Cai1forn1a and shall provide or cause 
to be provided employer's liability insurance for the benefit of ms employees 

Minimum Scope of Insurance: {Check Mark Indicates Required) 
Coverage must be at least as broad as 

(X) Insurance Services Office Commercial General Liability coverage (occurrence 
Form CG0001) 
( ) Insurance Serices Office Form Number CA 0001 covering Automobile Liability, 

Code 1 (any auto) 
(X) Workers' Compensation insurance as required by the State of California and 

Employer's Liability Insurance 
(X Professional Liability or Errors & Omissions Luabitty insurance approprate to the 
contractor' profession 
( ) Architects' and Engineers' coverage 1s to be endorsed to include contractual 

liability 

Minimum Limits of Insurance: 
Contractor must mamntamn limits no less than 

1 General Liability: 
(Including operations, 
products and completed 
operations, as applicable ) 

2 Automobile Liability: 
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3 Workers' Compensation 
Employer's Liability: 

4 Cyber Liability and/or 
Errors & Omissions 
Liability: 

Statutory 
$1,000,000 each accident 
$1,000,000 disease-policy immrt 
$1,000,000 disease-each employee 

$1,000,000 each occurrence 
$1,000,000 policy aggregate 

Deductibles and Self-Insured Retentions: 
Any deductibles or self-insured retentions must be declared to and approved by the City 
The City may require the Contractor to provide proof of ability to pay losses and related 
Investigations, clamm administration, and defense expenses within the retention 

Other Insurance Provisions 
The general hab1hty and automobile habihty policies are to contain, or be endorsed to 
contamn, the following provisions 

1 The City of Milpitas, its officers, officials, employees, and volunteers are to be 
covered as insureds with respect to liability arising out of automobiles owned, 
leased, hired or borrowed by or on behalf of the contractor, and with respect to 
iabilrty arising out of work or operations performed by or on behalf of the Contractor 
Including materials, parts or equipment furnished in connection with such work or 
operations General habilrty coverage can be provided in the form of an 
endorsement to the Contractor's insurance (at least as broad as ISO Form CG 20 
10 11 85), or as a separate owner's policy 

2 For any clamms related to this project, the Contractor's insurance coverage shall 
be primary insurance as respects the City, its officers, officials, employees, and 
volunteers Any insurance or self-insurance maintained by the City, its officers, 
officials, employees, or volunteers shall be excess of the Contractor's insurance 
and shall not contribute with it 

3 The Insurance Company agrees to waive all rights of subrogation against the 
City, its elected or appointed officers, officials, agents and employees for losses 
paid under the terms of any pohcy which arise from work performed by the Named 
Insured for the City This prov1s1on also applies to the Contractor's Workers' 
Compensation policy 

4 Each insurance policy required by this clause shall be endorsed to state that 
coverage shall not be canceled by either party, except after thirty (30) days' prior 
written notice (10 days for non-payment) by certified mail, return receipt 
requested, has been given to the City. If Contractor's insurer refuses to provide this 
endorsement, Contractor shall be responsible for providing written notice to the City 
that coverage will be canceled thirty (30) days after the date of the notice or ten 
(10) days for non-payment 

Acceptability of Insurers: 
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Insurance 1s to be placed with licensed insurers admitted to transact business m the State 
of California with a current A.M Best's rating of no less than A-VII If insurance Is placed 
with a surplus lines insurer, insurer must be listed on the State of Cailfornra List of Elrgibie 
Surplus Lines Insurers (LESLI) with a current A.M Best's rating of no less than A-X 
Exception may be made for the State Compensation Fund when not specifically rated 

Verification of Coverage: 
Contractor shall furnish the City with original certificates and amendatory endorsements 
effecting coverage required by this clause The endorsements should be on insurance 
industry forms, provided those endorsements or pohc,es conform to the contract 
requirements All certificates and endorsements are to be received and approved by the 
City before work commences The City reserves the nght to require, at any time, complete, 
certified copies of all required insurance policies, including endorsements evidencing the 
coverage required by these specifications 

The Certificate with endorsements and notices shall be mailed to City of Milpitas, 
Attention Purchasing, 455 East Calaveras Boulevard, M1lp1tas California, 95035-5411 

Subcontractors: 
Contractors must include all sub-contractors as insureds under its policies or furnish 
separate certificates and endorsements for each sub-contractor All coverage for sub 
contractors are subject to all of the requirements included m these specifications 

Absence of Insurance: 
If the Contractor allows the insurance to lapse, be cancelled, or be reduced below the 
Imm!ts specified in thus article, the Contractor shall cause all work mn the Project to cease 
and any delays or expenses caused due to stopping of work and change of insurance 
shall be considered Contractor's delay and shall not be considered to increase cost to the 
City or increase time mn which the Project shall be completed 

Contractor agrees that if it does not keep the aforesaid insurance in full force and 
effect, City may immediately terminate this Agreement 
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EXHIBIT D 

NEO 
NEOGOV SERVICES AGREEMENT 

You agree that by placmg an order through a NEOGOV standard ordenng document (the "Order' or "Ordenng Document") you 
agree to follow and be bound by the terms and condnuons set forth herem '"Govemrnent)Obs com', "NEOGOV' 'we" and 'our' 
means Govemmentpobs com. Inc (dba "NEOGOV") and. where applicable its affiliates "Customer' you" 'your' means the 
Governmentyobs com client. customer or subscnber 1dentufied mn the Ordenng Document 

If you are placmg such an Order on behalf of a legal entlt) you represent that you have the authont) to bmd such entlt) to the terms 
and conditions of the Ordenng Document and these terms and mn such event "you' and "vour" as used mn these agreement terms 
shall refer to such entJI:\- .. Agreement'" shall be used to collect1vely refer to this NEOGOV Services Agreement (the "Services 
Agreement") documents mcorporated herem mciudmg the applicable Ordenng Document and Schedule(s) and Special Cond1t10ns 
(1f any) 

Prov1son of Services Subject to the terms of thus Agreement NEOGO hereby agrees to provide Customer with. and/or 
access Its SaaS Applications Integrations and Profess10nal Services (each defined below) mcluded or ordered b Customer 
mn the applicable Ordenng Document (collect1vel) referred to as the "Services") Customer hereby acknowledges and agrees 
that NEOGOV s prov1s1on and performance of and Customer's access to the Services 1s dependent and cond1t10ned upon 
Customer s full performance of its duties obligations and respons1blrtes hereunder This Agreement entered mto as of the 
date ofvour signature on an applicable Ordenng Document (the "Effective Date") 

2 SaaS Subscnptlon Grant 

a) SaaS Subscnpt10n "SaaS Applicat10ns' means each propnetary NEOGOV web-based software-as-a-service 
apphcauon that ma, be set forth on an Order and subsequently made available by NEOGOV to customer and associated 
components as descnbed n the Service Specifications made a, a!lable to Customer by NEOGOV m connection v.1th the 
provs1on of SaaS Applcatons Subject to and conditioned on Customer's and 1ts Authorzed Users compliance with the 
terms and cond1t1ons of this Agreement. NEOGOV hereb grants to Customer 2 limned. non-exclusive non-transferable 
and non-subhcensable ngbt to (a) access and use and to perm Authorzed users to access and use the SaaS Applications 
specfied mn the Order solely for Customer's mntemal purposes (b) generate pnnt, and download Customer Data as may 
result from an) access to or use of the SaaS Applications and (c) tram A.uthonzed Users muses of the SaaS Apphcat10ns 
perrrutted hereunder (these ngbts shall collectively be referred to as the "SaaS Subscnpton") ' Authonzed Users' means 
() Customer emplovees and (11) Customer agents. contractors consultants and thelf respective employees all ofwh1ch are 
pre-approved by NEOGOV 

b) Delivery and Subscription Term. NEOGOV delvers each SaaS Application by providing Customer with online 
access When vou access NEOGOV SaaS Applcatons you are acceptmg 1t for use 1n accordance with this Agreement 
unless otherwise specified m an applicable Ordenng Document. SaaS Subscnptlons shall commence on the Effective 
Date and remamn mn effect for twelve ( 12) consecutive months unless termmated earlier m accordance with this Agreement 
(the "Iml!al Term") Thereafter SaaS Subscnptons shall automatically renew for successive twelve (12) month terms 
(each a "Renewal Term" and together with the Imtial Term. collect1vely the "Term ") unless a party delivers to the other 
part) at least thrrt) (30) days pnor to the exp1Tat10n of the Inutual Term or the applicable Renewal Term. wntten not1ce of 
such party's mntenton to not renew this Agreement. or unless termmated earlier m accordance wnth th1s Agreement 
NEOGOV shall provide Customer access to the SaaS Apphcat10ns w1thm a reasonable tlille followmg the Effective Date 
unless otherwise agreed. 

c) Content License Should Customer purchase access to SaaS Apphcatlons conta!Illilg aud10-,isual content 
("Licensed Content'') NEOGOV grants to Customer a non-exclusive, non-transferable and non-subhcensable license 
durmg the applicable Term for Authortzed Users to access and uew the Licensed Content withm the SaaS Applcat1on. 
Customer shall not permit the Licensed Content to be or appear to be reproduced, performed.. displayed. or d1str1buted 
on, as part of or m connect10n with an) website or other onlne area other than the SaaS Applicat10n. Customer shall not 
edit. alter modify combine with other content, or create any dervatrve works of the Licensed Content. 

d) Program Documentat10n Program Documentation shall mean all user guides. trammg. and 1mplementat10n 
materal. and Service descrptons provided by NEOGOV to Customer mn connection with the Serces NEOGOV hereby 
grants to Customer a non-exclusrve non-sublcensable non-transferable license to use pnnt, and d1stnbute mtemall) via 
nonpublic platforms. the Program Documentation dunng the Term solely for Customer's mtemal busmess purposes 1 
connection wth 1ts use of the Services 

e) Prohibited Access You ma) not access the SaaS Applcatons 1f you are a drrect competitor ofNEOGOV or its 
affiliates In addrton. you may not access the SaaS Applications for purposes ofmonnormg thelf ava!labtht) performance 
or fi.mctlonahr: or for an) other benchmark.mg or competatrve purposes 
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3 Profess10nal Services "Professional Services' shali mean profess10nal consultmg services purchased b) Customer m an applicable Ordermg 
Document or NEOGOV Scope of Work (SOW) relatmg to assistance trammg. deplovmenl usage custom1zat10ns accessoT) data processmg. 
and best practices of and concernmg the SaaS Applicat10ns NEOGOV shall provide the Profess10nal Services purchased mn the applicable Order 
Form or SOW as the case may be Professional Services may be ordered by Customer pursuant to a SOW and Service Specifications describing 
the work to be performed. fees and an) applicable milestones dependencies and other techmcal spec1ficat10ns or related mformation Order 
Forms or SOWs must be signed b) both parties before NEOGOV shall commence work If the pames do not execute a separate Statement of 
Work. the Services shall be provided as stated on the Order Form and this Agreement and documents mcorporated herem shall control 

4 Segmentation The purchase of an) Service 1s separate from any other order for am other Ser. ice Customer ma) purchase certamn Ser ices 
mnaependenth of other Ser. ices Your obhgat10n to pa) for am Service 1s not contmgent on performance of am other Service or deliver) of an) 
other Service 

5 Pavment Terms unless otherwise stated mn an Ordenng Document. Customer shall pay all Subscrpton fees ("Subscnpt10n Fees") and 
Profess10nal Service fees ("Profess10nal Service Fees' collectively the "Fees") w1thm thirty (30) days of Customer's receipt of NEOGOV's 
mvo1ce Fees shall be mnvoced annually mn advance and ma smgle mv01ce for each Term Inv01ces shall be delivered to the stated "Bill To" party 
on the Ordenng Document Unless explicit!) provided other.vise once placed the Ordenng Document 1s non-cancellable and sums paid 
nonrefundable Subscnplion Fees are based upon the Customer s employee count and the amount of Customer Data NEOGOV mamtams m !ls 
systems for Customer Customer shall not exceed the emplovee amount !ls Subscnpt1on Fees are based off of unless applicable supplemental 
Subscription Fees are pad The Term for the Services 1s a continuous and non-divisible commitment for the full duraton regardless of an Invoice 
schedule If Customer issues a purchase order then n shall be for the full amount set forth in the applicable NEOGOV mvo1ce or Ordenng 
Document Failure to provide NEOGOV with a correspondmg purchase order shall not relieve Customer of its payment obhgal!ons Except as 
other.vise spec1ficalh stated m the Ordenng Document. NEOGOV ma) change the charges for the Services with effect from the start of each 
Renewal Term by grmg Customer at least thr (30) da notuce pnor to commencement ofa Renewal Tenn 

6 Tenn and Termmnaton 

a) Term Unless other.vise specified m an apphcable Ordermg Document. this Agreement shall commence on the Effective Date This 
Agreement shall remamn m effect unlil all SaaS Subscriptwns have exptred at1d/or both parties have ach1e,ed full perforrnat1ce of Profess1onal 
Services or other services detailed m a SOW unless 1t 1s termmated earher m accordance with this Agreement 

b) Termnaton for Cause Either Party may terminate thus Agreement mmmediately 1f the other is In materal breach of thus Agreement and such 
breach 1s not cured wthn thirty (30) days foliowmg non-breachmg party s written spec1ficat10n of the breach NEOGOV ma, suspend the 
Services or termmate this Agreement 1mmediatel1 m the event the Services or Customer s use of the Services provided hereunder become 
llegal or contrary to an applicable law rule regulation or publc pol1cy 

c) Effect ofTermmat10n Upon exprrat10n or an) termmat10n ofth1s Agreement. Customer shall cease all use and refram from all further use of 
the Services and other NEOGO\ mtellectual propert) Add1t1onallv Customer shall be obligated to pa) as of the effective date of such 
exptranon or termmnaton. all amounts due and unpaid to NEOGO under this Agreement unless other.vise specified. after exp1raton or 
termmnaton of thus Agreement NEOGOV ma, remove Customer Data from NEOGOV Services at1d without Customer consent or notice 

7 Service Spec1ficat10ns "Service Spec1ficatwns' means the followmg documents as applicable to the Services under your Order· Program 
Documentation Service Schedules Terms of Use Securit) Statements Retenlion. Cookie and Privacy Policies The Sen1ce Specifications 
describe and govern the Services Online Service Specificatons may be made avalable at https.//www neogo com/service-specifications or 
provided upon Customer request. All applicable Service Spec1ficat10ns are mcorporated mto this Agreement Excludmg Sen1ce Schedules. 
NEOGOY may update the Sen1ce Spec1ficat10ns to reflect changes mn. among other thmgs. laws regulat10ns rules technolog) mdustry practices 
patterns of system use Updates and Upgrades. and avalabl1ty of thtrd-part) services 

8 Mamtenance Mod1ficat10ns and Support Services 

a) Mamtenance 1'.cOGOV mamtams NEOGOV's hardware and software mfrastructure for the Services and 1s responsible 
for mamtammg the NEOGOV server operat10n. software delver NEOGOV database security and mntegnty of Customer Data stored mn the 
NEOGOV database Preventive S)Stem mamtenance 1s conducted by NEOGOV from tue to trrne and 1s addressed 1n a vanet of methods 
mcludmg scalable architecture and nfrastructure log ched,mg. performance mamtenat1ce and other preventative tasks 

b) Mod1ficatons, Updates, and Upgrades NEOGOV may mn 1ts sole discretion penod1cally modify Update. and Upgrade the features. 
components and functionality of the Services dunng the Term "Update' means any update, bug fix, patch or correcton of the Services or 
underlymg NEOGOV software that NEOGOV makes generall) available to Its customers of the same module. excludmg Upgrades Updates 
are automatic and available upon Customer's next logm to the Services followmg an Update at no additional cost to Customer "Upgrade" 
means any update of the Services or underlymg NEOGOV software such as platform updates. and mayor product enhancements and/or new 
features that NEOGOV makes commercially available NEOGOV shall have no oblgaton to provide Upgrades to customers and retams the 
nght to offer Upgrades free of cost or on a per customer basis at additional cost NEOGOV shall have no hab1ht) for or any obhgat1ons to 
mvestments m or modifications to Customer s hardware, systems or other software which may be necessary to use or access the Services due 
to a modficaton Update or upgrade of the Services 
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c) Trammg Materials PnmaJ} trammg of NEOGOV Services 1s conducted by self-revew of onhne matenals NEOGOV's pre-bmlt, onlme 
tramnmng cons1sts of a senes of rutonals to mtroduce the standard features and functions (the '"Trammg Marenals") The Trammg Matenais 
ma) be used as reterence matenal b) Customer Personnel conductmg day-to-day acuv1t1es 

d) Implementation For Services reqmrmg llllplementat10n. NEOGOV llllplementation supplements the Tramnng Materals and is conducted 
off-site unless otherwise agreed mn the Ordermg Document NEOGOV personnel will provide dedicated consultation on best practices for 
settmg up the Services answer Customer quesllons durmg the llllplementatlon penod and ensure Personnel grasp the system 

e) Support Phone support for the Services 1s available to Customer between the hour, of 6 00AM and 6 00PM Pacific Time Monda) through 
Fnda\ excludmg NEOGOV holidays Onlme support for the Services 1s available 24 hours a day seven days a week. The length oftlllle for 
a resolution of an) problem is full) dependent on the type of case (1 e H1gh/Medmm/Lo\\ pnont) quest101L enhancement request) 

t) L1m1tat10ns Unless otherwise specified m the Ordermg Document. this Agreement does not obligate NEOGOV to render any marntenance 
or support services that are not express]) provided herem mcludmg. but no lmrted to data uploads. manual data enlr) m1gra11on services. 
data convers10n refinement. punficat10n reformattmg. SQL dump or process consultat10n 

9 NEOGOV Intellectual Property NEOGOV shall exclus1vel) own all rght. utle and nterest mn and to all pre-exstung and future mtellectual 
property developed or delivered b) NEOGO'v mcludrng all Services products sstems software (mcludmg any source code or o bJect code) or 
Service Spec1ficat10ns related thereto Updates or Upgrades trademarks service marks logos and other d1stmct1ve brand features ofNEOGOV 
and all propnetan nghts embodied therem (collectively the "NEOGOV Intellectual Property") This Agreement does not convey or transfer 
title or ownership of the NEOGOV Intellectual Property to Customer or all\ ofns users All nghts not expressly granted herem are reserved by 
NEOGOV Other than recommendation use or as requued b) la\\ all use of NEOGOV Trademarks must be pre-approved b, NEOGOV pnor 
to use Trademarks shall mclude any word. name symbol coior des1gnat10n or device or any combmauon thereof that functions as a source 
1dentufier mncludmng an, trademark. trade dress service marl. trade name logo design mark. or domamn name whether or not registered 

10 Data Processmg and Prvac 

a) Customer Data. "Customer Data" shall mean all data that 1s owned or developed by Customer whether provided to NEOGOV by Customer 
or prouded b a thrd party to NEOGOV m connecton wth NEOGOV s provision of Servces to Customer including Personnel or Job 
Seeker Profile Data collected. loaded mto or located mn Customer data files mamntamned b NEOGOV NEOGOV mtellectual property 
ncludmng but not lmted to the Services and all denvatve works thereof. NEOGOV Confidential Information. and Platform Data do not fali 
w1thm the meanmg of the term "Customer Data" Customer exclusively own all nght. tltle and mterest m and to all Customer Data Customer 
grants NEOGOV a license to host. use process d1spla) create non-personal dervatrve works of and transmit Customer Data to provide the 
Services 

b) Platform Data. "Platform Data' shall mean an) data reflectmg the access or use of the Services by or on behalf of Customer or any Authorzed 
User mcludmg am end user Hs1t. session. unpress1on. chckthrough or click stream data, non-personal Usage Data, Account. Log. Device 
Pubhcauon. Trackmg, and Transact10n Data as defined mn NEOGOV s Pnvacy Pohc) and an) statlst1cal or other analysis mformatIOIL or data 
based on or denved from an, of the foregomg NEOGO\, shall exclusive]) own all nght. tltle and mterest m and to all Platform Data. NEOGOV 
grants to Customer a hmuted. non-perpetual non-exclusive non-transferable and non-subhcensable hcense durng the Term to use and access 
and to permit Authorized Users to use and access. Platform Data ofwh1ch NEOGOV makes a,a1lable through the SaaS Apphcat10ns soleh 
for Customer s mternal purposes 

c) Privacy NEOGOV shall process all data m accord wth the NEOGO Privacy Poley available at https //www neogo com/pr ac-pole 
The defined terms mn the NEOGOV Privacy Pohcy shall have the same meanmng mn ths Agreement unless otherwise specified herem 

d) Data Responsiblrtes NEOGOV wall have no responsibility or hablity for the accurae of the Customer Data pnor to receipt of sucb data 
mto the Sen1ces Customer shall be solely responsible for and shall comply with all applicable laws and regulations relatmg to (1) the accurac) 
and completeness of all mformat10n mput, submitted. or uploaded to the Services. (n) the pnvacy of users of the Sen ices mcludrng. wllhout 
lumtat1on pro\ 1dmg appropnate notices to and obtamnmng appropnate consents from any mndrduals to whom Customer Data relates and 
(m) the collect10n. use mod1fication. alterat10n. e>,.iract10n. retention. copymg storage secunt) disclosure transfer disposal and other 
processing of an Customer Data mnsde and outside the Services (ancludmng any personally identifiable informaton) and (av) Customer 
database(s) NEOGOV 1s not responsible for lost data caused by the act10n or mact10n of Customer or Authonzed Users NEOGOV 
recommends Customer backup ther Customer Data outs1de the Services 1f necessary Unless vutal to provide the Services or otherwise 
mutually agreed m wntmg. Customer shall not ma1ntamn any health. payment card or Slllltlarly sens1t1ve data that unposes specific data 
security or data protecton oblgatons wthin the Services 

e) Service Usage NEOGOV ma) set forth Fees for designated levels of usage and data storage withmn each SaaS Apphcat10n (each a "Storage 
Quota") begmnmg with the Fees payable by Customer for the levels of usage and data storage m effect as of the Effective Date NEOGOV wll 
use commercial!) reasonable efforts to notufy Customer m wntmg if Customer has reached 80 percent of its then current Storage Quota and 
Customer may ncrease 1ts Storage Quota and correspondmg Fee obhgat1ons m accordance wth NEOGOVs then current usage pnce tiers 
Customer acknowledges that exceedmg !ls then-current Service Allocatlon ma) result m service degradal!on for Customer and other NEOGOV 
customers and agrees that (1) NEOGOV has no obhgat10n to perm!l Customer to exceed its then-current Storage Quota and (n) Customer is not 
enntled to any Service Level Credit for penods dunng Vih1ch Customer exceeds 1ts then-current Storage Quota, regardless of whether the Services 
fail to meet any avalablty requirement during such penod 

f) E:,,1:ernal Breach In the event of a secunty breach. as defmed b) applicable law by anyone other than your employee contractor or agent. 
upon discover of such breach. NEOGOV wall (a) int1ate remedial actions that are in complance wIth applicable law and cons1stent with 
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Customer Data. and prov1dmg an) and all notices and mnformat1on to your employees regardmg the foregoing. m compliance with all 
applicaole laws NEOGOV hereb) d1scla1ms all ltab1ht) ar 1smg from your decisions and from hannfu l data or code uploaded to the Serv ice 
by you and/or your employees contractors or agent s 

g) Customer Compliance Customer shall be responsible for ensunng that Customer s use of the Serv ices and the performance of Customer s 
other obligat10ns hereunder comply wth all applicable ru les regulat10ns laws. codes and ordmances Customer 1s responsible for Customer's 
mformat1on technolog) mfras tructure mcludmg computers. softw are databases electromc systems (mcludmg database management 
systems) and networks. whether operated duectly b) Customer or through the use of thud-part) serv ices equipment and fac11I t1es requued 
to access the Serv ices Customer shall be responsible for procuring all licenses of thud-party softw are necessary for Customer s use of the 
Serv ices Customer 1s responsible and liable for all uses of the Serv ices duectl) or ndrectly whether such access or use 1s penmtted b) or 
in volaton of thus Agreement. All users of the Services are obligated to ab1de by the Terms of Use ava1lable at 
https /www neogo com/terms-of-use Customer shall take reasonable efforts to make all users whether Authonzed or unauthonzed. aware 
ofth1s Agreement's provs1ons as applicable to such users use of the Services and shall cause users to comply with such prov1s10ns 

13 lndemmficat10n 

a) Indernnlt\ Sub.1ect to subsections (b) through (d) ofth1s Sect10n. 1fa thud part\ makes a claim agamst Customer that 
any NEOGO\ mtellectual proper!) furmshed by NEOGO\: and used by Customer mfrmges a third party s mtellectual propertv nghts 
NEOGOV wll defend the Customer against the claun and mndemnfy the Customer from the damages and hab1ht1es awarded by the court 
to the third-part) clatmmg mfnngement or the settlement agreed to b, NEOGOV if Customer does the followmg 

Notifies NEOGOV promptly m wntmg. not later than th1m (30) days after Customer receives notice of the clamm (or sooner 1f 
required by applicable law) 

Ii Gives NEOGOV sole control of the defense and am settlement negot1at1ons and 
Ill Gives NEOGOV the mformatwn. authont) and ass1stance NEOGO needs to defend agamst or settle the claun 

b) Alternative Resolut10n IfNEOGOV believes or 1t 1s determined that anv of the Services ma) have v10lated a thurd party s 
Intellectual propert rights NE)GOV ma choose to either mod1f the Services to be non-mnfrngmng or obtam a lcense to allow for 
contrnued use If these alternatives are not comrnerc1all: reasonable NEOGOV ma) end the subscnpt10n or license for the Services and 
refund a pro-rata port10n of an) fees covering the whole months that would have remained absent such earl) termmat1on followmg the 
effective date of suh early termination 

c) No Duty to Indemnify NEOGOV wll not indemmufi Customer 1f Customer alters the Service or Service Spec1ficatons 
or uses il outside the scope of use or 1f Customer uses a vers1on of the Service or Service Spec1ficat10ns which has been superseded, if the 
Infringement clamm could have been avoided b usmng an unaltered current version of the Services or Service Spec1ficatons whch was 
provided to Customer or 1f the Customer continues to use the rnfrmging material after the subscnptuon expres NEOGOV will not mndemnufy 
the Customer to the extent that an mfrrngement claun 1s based upon any rnformation design. spec1ficat10n. mstruct10n. software data. or 
material not furnished b, NEOGOV NEOGOV will not mdernn1f) Customer for an} port10n of an mfringernent claim that is based upon 
the combmnaton of Service or Service Specifications with any products or services not provided by NEOGOV NEOGOV wll not indemnify 
Customer for mfrmgement caused b Customer s actions against any third party if the Services as delivered to Customer and used in 
accordance with the terms of the Agreement would not otherwise mfrrnge an, thud-part\ mtellectual proper!) nghts NEOGO\: will not 
mndemnfy Customer for an) rntellectual proper!) infrmgement claun(s) known to Customer at the tame subscnpton rghts are obtamed 

d) Exclusrve Remedy Thus Secton provides the exclusive remedy for an intellectual property infringement claims or 
damages against NEOGOY 

14 Lmmrtatons of L1abl1t 

a) Warver TO THE MAXIMUM EXTENT PERMITTED Bx APPLICABLE LAW INNO EVENT SHALL EITHER PARTY HAVE ANY 
LIABILITY TO THE OTHER PARTY OR TO ANY OTHER PERSON OR ENTITY ARISING OUT OF OR RELATED TO THIS 
AGREEMENT INCLUDING WITHOUT LIMITATION, CUSTOMER'S USE OR. OR INABILITY TO USE, THE SERVICES, 
UNDER ANY CIRCUMSTANCE CAUSE OF ACTION OR THEORY OF LIABILITY, OR DUE TO ANY EVENT WHATSOEVER, 
FOR ANY CONSEQUENTIAL. I1'<'DIRECT INCIDENTAL. SPECIAL OR EXEMPLARY DAMAGES OF ANY KIND INCLUDING 
WITHOUT LIMITATION LOSS OF BUSINESS OPPORTUNITY OR PROFIT LOSS OF USE LOSS OF GOOD\\1LL OR BUSINESS 
STOPPAGE EVEN IF AP ARTY KNEW OR SHOULD HA VE KNOWN OF THE POSSIBILITY OF SUCH DAMAGES 

b) L1m1tat1on WITHOL'T LIMITATION OF THE PREVIOUS SECTION EXCEPT FOR DAMAGES ARISING OUT OF LIABILITY 
WHICH CANNOT BE LAWFULLY EXCLUDED OR LIMITED CUSTOMER'S OBLIGATIONS TO MAKE PAYMENT UNDER 
THIS AGREEMENT LIABILITY ARISING OUT OF NEOGOV'S INDEMNIFICATION OBLIGATIONS OR LIABILITY FOR 
INFRINGEMENT OR MISAPPROPRIATION OF NEOGOV INTELLECTUAL PROPERTY RIGHTS THE TOTAL LIABILITY OF 
EITHER PARTY FOR ANY AND ALL CLAIMS AGAINST THE OTHER PARTY UNDER THIS AGREEMENT SHALL NOT 
EXCEED THE AMOUNT OF ALL PAYMENTS ACTUALLY RECEIVED BY NEOGOV FROM CUSTOMER DURING THE 
RELEVANT YEAR OF THIS AGREEMENT DURING WHJCH THE CAUSE OF ACTION AROSE THE FOREGOING LIMITATION 
OF LIABILITY IS CUMULATIVE WITH ALL PAYMENTS FOR CLAIMS OR D.o\MAGES IN CONNECTION WITH THIS 
AGREEMENT BEING AGGREGATED TO DETERMINE SATISFACTION OF THE LIMIT THE EXISTENCE OF ONE OR MORE 
CLAIMS WILL NOT ENLARGE THE LIMIT THE PARTIES ACKNOWLEDGE AND AGREE THAT THIS LIMITATION OF 
LIABILITY IS AN ESSENTIAL ELEMENT OF THE BASIS OF THE BARGAIN BETWEEN THE PARTIES AND SHALL APPLY 
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NOTWITH STAND ING THE FAILURE OF THE ESSENTIAL PURP OSE OF ANY LIMITED REMEDY EACH PAR TY 
ACKNOWL EDGES THAT TIIl S LIMITATION OF LIAB ILITY REFLECTS AA INFORMED VOLUNTARY ALLOCATION 
BETWEEN THE PARTIES OF THE RISKS (KNOWN AND 
UNKNOWN) THAT MAY EXIST IN CONNECTION WITH TIIlS AGREEMENT AND HAS BEEN TAKEN INTO ACCOUNT AND 
REFLECTED DN DETERMINING THE CONSIDERATION TO BE GIVEN BY EACH PARTY UNDER TI-IlS AGREEMENT AND IN 
THE DECISION BY EACH PARTY TO ENTER INTO THIS AGREEMENT 

c) Independent Allocations of Rusk Each prov1s1on of thus Agreement that provides for a [mutation of labluty drsclamer 
of warranties or exclus10n of damages represents an agreed allocat10n of the nsks of this Agreement between the Parties This allocat10n 1s 
reflected mn the pncmg offered by NEOGOV to Customer Each of these prov1s10ns 1, severable and mdependent of all other prov1s10ns of 
thus Agreement. 

15 Tnal and Beta Services Integrat10ns To the extent Customer utulzes Tral Beta. or NEOGO\ Integration Services. the Schedules relevant to such 
Services found at https / \VW\\ .neogo, com/serv1ce-spec1ficat1ons are mcorporated herem and shall supplement the Services Agreement 

I6 E-Signatures 

a) E-Signature Provs1onmng &: Consent NEOGOV E-Forms and other electronically signed services ("E-Signatures") are provded by 
NEOGOV for two counterpartues (generally a government employer (the 'sending party") subscrbmng to NEOGOV Services and Personnel 
or Job Seekers) to electromcail) sign documents If you use £-Signatures offered by NEOGOV you agree to the statements set forth m th1s 
Sect1on Whenever vou s1gn a document usmng E-Signatures you affirmatrvel consent to usmng electronic signatures va the E-S1gnatures and 
consent to conductmg electronic busmess transact10ns You also confirm that vou are able to access the E-Signatures and the document you 
are signmg eiectronicall) When usmg E-S1gnatures for a document. your consent applies onh to the matter(s) covered b that particular 
document. 

b) Rught to Opt-Out ofE-S1gnatures You are not reqmred to use £-Signatures or accept electronic documents proded thereby Personnel and 
Job Seekers can choose to not use E-Signatures and may sign the document manually mnstead by notfymg the sending part they are choosing 
to do so and O) obtammg a non-electronic cop) of the document NEOOGv assumes no responsib1ht) for pro, 1dmg non-eiectromc 
documents In the event a non-sendmg pam elects to sign the document manually do not use £-Signatures to sign the document 

c) Electromc Download If vou have signed a document electronicall) usmg E-S1gnatures and transmitted 11 bacl to the sendmg part) NEOGOV 
provides the opportumt) to download and print a paper cop, of the document at no charge If vou later withdrawn vour consent to usmg E 
Signatures please nouf the sending part and stop usmng E-Signatures Note that the dec1son to stop using E-Signatures after you have 
alreadv used 1t does not change the legahty of the documents you have previously signed using an electronic signature 

d) E-S1gnature Validity PLEASE NOTE THAT NEOGOV'S STATEMENTS CONTAINED HEREIN OR ELSEWHERE CONCERNING 
THE VALIDITY OF ELECTRONJC DOCUMENTS AND/OR THE SIGNATURE LINES OF DOCUMENTS THAT ARE 
ELECTRONICALLY SIGNED ARE FOR INFORMATIONAL PURPOSES ONLY THEY SHOULD NOT BE CONSTRUED AS LEGAL 
ADVICE UNDER FEDERAL AND STATE LAWS GOVERNING ELECTRONJC SIGNATURES ELECTRONJC SIGN A TURES ON 
CERTAIN TYPES OF AGREEMENTS ARE NOT ENFORCEABLE NEOGOV HEREBY DISCLAIMS ANY RESPONSIBILITY FOR 
ENSURING THAT DOCUMENTS ELECTRONICALLY SIGNED THROUGH E-SIGNATURE'S ARE VALID OR ENFORCEABLE 
UNDER THE LAWS OF THE UNJTED STATES OF AMERICA. ANY PARTICULAR STATE OR ANY OTHER LEGAL 
JURISDICTION YOU SHOULD CONSULT WITH LEGAL COUNSEL CONCERNING THE VALIDITY OR ENFORCEABILITY OF 
M'Y DOCUMENT YOU MAY SIGN ELECTRONICALLY USING NEOGOV'S E-SIGNATURE'S 

17 Rela of Content NEOGOV relays content mcludmg but not hmuted to resumes cover letters. apphcat10ns. messages. quest1onnatre answers 
responses offer letters and other materials You acknowledge that you are askmg NEOGOV to send thus content on your behalf We process 
momtor re, 1e"' store and analyze such content for data analysis quaht} control. enforcement of the Terms of Use secunty content moderat10n. 
and to lillprove the SaaS Applcatons As a result. or due to techmcal malfunct10n m certam cucumstances such content ma) be delayed or ma 
not be delivered to the mtended rec1p1ent NEOGOV ma) not!!} you m such an event. 

I 8 Text Message Commumcat1ons NEOGOV ma) offer Job Seekers and Personnel the opportunuty to recerve text messages regardmgJob apphcat10n or 
hinng process remmders applicant status updates. or other human resource related notices Smee these text message services depend on the 
functionality of third-party providers. there may be technical delays on the part of those providers NEOGOV may make commercially reasonable 
efforts to provide alerts 1n a tmel manner with accurate mforrnat10n. but cannot guarantee the deliver) tlillelmess. or accuracy of the content of any 
alert. NEOGOV shall not be liable for an) delays. failure to deliver or rrusduected deliver) of an) alert: for an) errors mn the content of an alert. or 
for an) actions taken or not taken by you or an) thrrd part) m reliance on an alert. NEOGOV cannot vouch for the techrucal capab1ht1es of 
an) thud parties to receive such text messages NEOGOV MAK.ES NO WARRANTIES OR REPRESENTATIONS OF ANY KIND EXPRESS 
STATUTORY OR IMPLIED AS TO (@) THE AVAILABILITY OF TELECOMMUNICATION SERVICES (G) ANY LOSS DAMAGE OR 
OTHER SECURITY INTRUSION OF THE TELECOMMUNICATION SERVICES Al\/D (111) M'Y DISCLOSURE OF INFORMATION TO 
THIRD PARTIES OR FAILURE TO TRANSMIT ANY DATA. COMMUN1CATIONS, OR SETTINGS CONNECTED WITH THE 
SERVICES 

19 Taxes Customer will pay all taxes duties and levies lillposed O) all federal. state and local authont1es (mcludmg. without I1ID1tat1on, export, sales. 
use, excise and value-added taxes) based on the transactions o' payments under this Agreement. except those taxes lillposed or based on 
NEOGOV s net mcome or those exempt b) applicable state law Customer shall provide NEOGOV with a certificate or other evidence of such 
exemption with ten (10) davs of NEOGOV s request therefor 
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20 Cooperative Agreement. As permitted b) la\\ ll 1s understood and agreed by Customer and NEOGOV that any government entity other than 
Customer (the ''New Entity") ma1 purchase the services specified herem m accordance with the terms and condmons of thus Agreement. It 1s also 
understood and agreed that each Ne\\ Entity will establish Its own contract with NEOGOV be mvo1ced therefrom and make its own payments to 
NEOGOV mn accordance with the terms of the contract established between the New Entuty and NEOGOV With respect to an) purchases by a Ne\\ 
Entity pursuant to tlus Section. Customer () shall not be construed as a dealer re-marketer representative partner or agent of an) type of NEOGOV 
or such Ne\\ Entlt) (11) shall not be obligated. liable or responsible for an) order made by New Entutes or an) employee thereof under the agreement 
or for am payment requrred to be made with respect to such order and (u) shall not be obliged. liable or responsible for an, failure b) an) Ne\\ 
Ent1t) to comply with procedures or requrrements of applicable la\\ or to obtam the due author1zaton and approval necessary to purchase under the 
agreement. Terrrunat10n of th.ts Agreement shall m no wa lmmt NEOGOV from solcrtng. entenng mnto or contmumg a contractual relatuonshp 
with any New Entity 

21 Pubhc1t) Each part) hereto mm advertise disclose and publish its relationship with the other part under th.ts Agreement 

22 Authont) Each part\ represents and warrants to the other pam that (1) 1t has full power and authont) under all relevant laws and regulat10ns and 
1s duly authorzed to enter mto this Agreement and (u) to Its knowledge the execution deliver) and performance of this Agreement by such 
part) does not conflict with an) agreement. mstrument or understandmg oral or wntten to which 1t 1s a part) or by whch It ma, be bound. nor 
volate any law or regulation of any court. governmental body or admmmsratve or other agency having yursdcton over 1t. 

23 Force Mayeure NEOGO shall not be hable for an, damages costs expenses or other consequences mcurred b, Customer or by any other 
person or entlt) as a result of delay m or mab1hty to deliver any Services due to circumstances or events beyond NEOGOV s reasonable control. 
mcludmg. without lrrmtat10n (a) acts of God (b) changes m or In the mterpretatlon of an law rule regulation or ordmance (c) strikes lockouts 
or other labor problems (d) transportation delays (e) unava1lab1ht) of supplies or matenals (f) fire or explos10n (g) not. m1htary act10n or 
usurped power or (h) actuons or failures to act on the part of a goverrrrnental authorlt\ 

24 Assignment Customer ma not assign thus Agreement without the express written approval of NEOGO and any attempt at assignment 1n 
volaton of thus Sectuon shall be null and void 

25 Enture Agreement .Amendment. This Services Agreement and documents mcorporated herem (mcludmg all Service Spec1ficat10ns and Schedules) 
the applicable Ordenng Document. and Special Cond1t1ons (1f anv) constitute the entrre agreement between the parties with respect to the subject 
matter hereof and supersede all pnor or contemporaneous oral and written statements of any kmnd whatsoever made by the parties with respect to 
such subject matter "Spec1al Conditions' means mndrvdually negotiated vanatons amendments and/or additions to thus Service Agreement of 
which are either drafted or mcorporated b) reference. mto the Ordermg Document. An) Customer proposal for add1t10nal or different terms. or 
Customer atempt to van m an) degree am of the terms of this Agreement 1s hereb, obJected to and reJected but such proposal shall not operate 
as a reyecuon of this Service Agreement and Ordermg Document unless such varances are m the terms of the descnptuon quantuty or pnce but 
shall be deemed a material alterat10n thereof and this Service Agreement and the applicable Ordenng Document shall be deemed accepted b the 
Customer WJthout said add1t1onal or different terms lt 1s express!) agreed that the terms of thus Agreement and any NEOGOV Ordenng Document 
shall supersede the terms n any non-NEOGOV purchase order or other ordermg document. Notw1ths1andmg the foregomg, an) conflict of terms 
shall be resolved b grving prort mn accordance with the followmg order I) Special Condltlons (1f an,) 2) NEOGOV Ordering Document 3) 
the applicable NEOGO\ Services Agreement. Service Spec1ficat10ns. Schedules. and other mcorporated documents. 4) Customer terms and 
condrtons (1f any) Thus Agreement supersedes the terms and conditions of any chckthrough agreement assocrated with the Services Thus 
Agreement ma, not be modified or amended (and no rghts hereunder ma) be waived) except through a wntten mstrument signed b) the part) to 
be bound 

26 Governmg La~ This Agreement shall be governed by and construed m accordance with the laws of Customer s State of residence without 
grvung effect to conflict of law rules 

27 Severab1hty If an) prov1s10n of th.ts Agreement 1s held to be 1llegal or unenforceable such prov1s10n shall be lrrmted or elrrnmated to the mmnmmum 
extent necessary so that the remamder ofth1s Agreement will contmue m full force and effect 

28 Survival Provisions that survive terminaton or exp1raton are those relating to mutation of hablty payment, and others which by ther nature 
are mtended to sun1ve 

29 Independent Contractor Thud Pam Agreements The relat10nsh1p of the parties shall be deemed to be that of an mndependent contractor and 
nothmg contamed herem shall be deemed to constitute a partnersh.tp between or a JO mt venture by the parties hereto or constitute erther party the 
emplovee or agent of the other Customer acknowledges that nothmg m this Agreement gives Customer the nght to bmd or comrmt NEOGOV to 
an) agreements with an1 thrrd parties This Agreement 1s not for the benefit of any thud par!) and shall not be deemed to give an) nght or remedy 
to an) such party whether referred to herem or not 

,o Nouces All notices or other commumcat10ns requrred or permitted hereunder shall be m wntmg and shall be deemed to have been duly grven 
either when personally dehvered. one (I) bus mess da) followmg dehvef) by recognized overnight courier or electromc mail or three (3) busmness 
days followmg deposit m the U S mail registered or certified. postage prepaid. return receipt requested. All such commumcat10ns shall be sent 
to (1) Customer at the address set forth mn the Ordermg Document and (n) NEOGOV at 300 Contmental Blvd Suite 565 El Segundo CA 90245 

31 Waiver The waver express or mmpled by either party of any breach of thus Agreement by the other party wll not warve any subsequent breach 
by such part) of the same or a different kmd 
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32 Counterparts This Agreement ma) be executed mn two or more counterparts each of which will be deemed an orgnal but all of which taken 
together shall construte one and the same instrument Del1very of a copy of ths Agreement bearing an orgmnal signature by facsmmuie transmss1on. 
by electromc mail or by any other electromc means will have the same effect as physical delivery of the paper document bearing the ongmal 
signature 
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EXHIBIT E - NOTICE OF EXERCISE OF OPTION TO RENEW OR EXTEND SOFTWARE 
SUBSCRIPTION OR SOFTWARE SUPPORT TERM 

AGREEMENT TITLE and 
DATE: 

CONTRACTOR 
Name and Address: 
DATE OF OPTION: 

(date the notice rs sent must be consistent wth the time for exercise set forth mn Agreement) 

Pursuant to the Terms and Conditions of the Agreement referenced above, the City of M1lp1tas hereby 
exercises its option to renew or extend the software subscription or software maintenance/support 
services under the following provisions 

I OPTION NO. 

NEW OPTION TERM 
l Begin date 
End date 

For the option term exercised by this Notice, City shall pay Contractor an amount not to exceed 
$ and reimbursable expenses, If any The undersigned signing on behalf of the City of M11p1tas 
hereby certifies that an unexpended appropriation 1s available for the term exercised by this Notice, 
and that funds are available as of the date of this signature 

CITY OF MILPITAS 
a municipal corporation 

By _ 
Name Chris Schroeder 
Title Purchasing Agent 

CONTRACTOR NAME 
a corporation 

By _ 
Name 
Title 

COOPERA T!VE PURCHASE OF SOFTWARE 
38077 00170\32105437 3 
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CITY OF MILPITAS 
AGENDA REPORT 

(AR) 
 
 
 

Item Title: Receive a status report on Trails and Bikeway Master Plan Update, Project No. 
3448; Approve and Authorize the City Manager to Execute Amendment No. 2 to 
the Consultant Services Agreement with Alta Planning and Design in the new 
amount of $229,402 and Extend the Term of the Agreement to December 31, 
2021 for the Project; and Approve a related Budget Amendment in the amount 
of $36,219 

Category: Consent Calendar-Community Development 

Meeting Date: 10/20/2020 

Staff Contact: Steve Erickson, City Engineer, 408-586-3301 
 

Recommendations: 1. Receive a status report on Trails and Bikeway Master Plan Update, Project No. 
3448. 

2. Approve and authorize the City Manager to execute Amendment No. 2 to the 
Consultant Services Agreement with Alta Planning and Design in the new amount 
of $229,402 with a term through December 31, 2021 for the Trails and Bikeway 
Master Plan Update. 

3. Approve a budget appropriation of $36,219 from the General Government CIP 
Fund into Project No. 3448. 

 
BACKGROUND: 
Project Number 3448, Trails and Bikeway Master Plan Update is in the approved 2020-2025 Capital 
Improvement Program and provides an update to the City’s plan. The updated master plan will include 
recommended improvements for connectivity to local destinations for all users including pedestrians and 
bicycles. The plan will identify gaps in the City’s regional trail system, develop trail design guidelines, support 
economic development, and enhance the quality of life for residents. The updated plan will consider bikeway & 
pedestrian uses and will explore enhancement of existing networks and recommend opportunities for 
improvement and expansion. 
 
On February 26, 2019, the City Council authorized the City Manager to execute a consultant services 
agreement (Attachment 1) with Alta Planning and Design in the amount of $193,183 to complete the update of 
the Trails and Bikeway Master Plan Update, and Amendment No. 1 (Attachment 2) was executed on May 19, 
2020 to extend the expiration of the agreement from June 30, 2020 to December 30, 2020.  
 
ANALYSIS: 
The plan is currently 75% complete, which consists of an assessment of existing conditions, initial community 
outreach, identification of needs and gaps, outside agency coordination, and recommendations of projects and 
facility improvements. The following are key project milestones that have been completed: 
 

• Completed the assessment of existing trail, bike, and pedestrian facilities.  
• Notified the public through newspaper advertisements and encouraged community participation through 

social media outlets, such as city website, e-mail, Facebook, Twitter, and Nextdoor. 
• Completed 5 in-person pop-up events and community outreach meetings conducted to present project 

goals and collect public comments.  
• Created an on-line web input map where the community can enter and view comments related gaps 

and needs of trail, bikeway, and pedestrian facilities in the city.  
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• Received more than 2,000 unique comments through the public engagement process. 
• Completed safety, demand, and connectivity analysis of existing conditions 
• Developed trail, bikeway, pedestrian network recommendations. 
• Prioritizations of improvements based on need, demand, and cost. 
• Developed bike and scooter share policy guidelines and best practices for recommendation to the City 

Council. 
• Coordinated with VTA, Valley Water, School District, Open Space Authority, Public Health, Bike 

Coalition, City of Fremont, and City of San Jose on the feasibility of proposed improvements.  
• Collaborated with City consultants completing the updates to the City’s General Plan, Metro Plan, and 

Park Master Plan. 
• Completed Draft Administrative plan for internal city staff reviews 

 
From the public outreach and engagement process, the most common themes or comments received from the 
public feedback are: 
 

 Provide safe crossings across difficult barriers, highways and railroads. 

 Provide greater connectivity to BART 

 Support Safe Routes to Schools 

 Provide comfortable east-west connections across the City 

 Provide a complete pedestrian network throughout the City as well as to regional connections 
 
The remaining project tasks include completion of draft plan, public comment on draft plan, and plan adoption. 

As a result of the COVID-19 pandemic, the consultant has not achieved the level of community input and 
participation as desired for the draft plan. Staff recommends extending the contract expiration date and 
expanding the consultant’s scope of work to allow for additional public outreach tasks. Recommended 
additional scope of work tasks include efforts to promote community engagement by exploring unique 
interactive website designs and presentations that will generate interest and interactions with the public in lieu 
of any physical meetings.  
 
Staff has negotiated a scope and fee for Amendment No. 2 (Attachment 3) with the consultant to provide the 
additional community outreach tasks for a fee not to exceed $36,219, which is considered reasonable for the 
services provided. The total contract compensation would be $229,402, and a budget appropriation 
(Attachment 4) of $36,219 from the General Government CIP Fund into project number 3448 Trails and 
Bikeway Master Plan Update is required.  
 
With approval of Amendment No. 2, the draft plan is targeted for November 2020. Additional public 
engagement would be held to present the draft plan in December 2020 and January 2021. The final plan is 
targeted for February 2021 where it would be adopted by the City Council. 
  
Staff recommends that the City Council approve the requested budget appropriation and approve and 
authorize the City Manager to execute Amendment No. 2 to the consultant services agreement with Alta 
Planning and Design in the new amount of $229,402 with a term through December 31, 2021. 
 
POLICY ALTERNATIVE: 
Alternative: Do not receive a status report. Do not approve the requested budget appropriation and do not 
approve Amendment No. 2.  
 
Pros: None 
 
Cons: Due to the COVID-19 pandemic, the consultant was not able to complete the desired level of public 
engagement as required for the Master Plan update. The plan could move forward without amending the 
consultant agreement; however, there would likely be limited public input. 
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Reason for not recommending: The update to the City’s Trails and Bikeway Master Plan will be a long-term 
document identifying where improvements to infrastructure is needed. Staff believes that a high level of public 
input is needed to effectively capture the desires of the Milpitas community.  
 
FISCAL IMPACT: 
The project has an approved budget of $210,000 funded in FY 2020-21 with funds from the General 
Government CIP Fund. The approval of a budget appropriation (Attachment 4) of $36,219 from the General 
Government CIP Fund is required to execute Amendment No. 2 for this project. The following is a summary of 
the fiscal impact: 
 

Description Approved 
Budget 

Requested 
Additional 
Budget 

Total 
Budget 

Design $200,000 $36,219 $236,219 

Administration $10,000  $10,000 

Total $210,000 $36,219 $246,219 

 
California Environmental Quality Act 
Not applicable 
 
Recommendations: 
1. Receive a status report on Trails and Bikeway Master Plan Update, Project No. 3448  
2. Approve and authorize the City Manager to execute Amendment No. 2 to the Consultant Services 

Agreement with Alta Planning and Design in the new amount of $229,402 with a term through December 
31, 2021 for the Trails and Bikeway Master Plan Update. 

3. Approve a budget appropriation of $36,219 from the General Government CIP Fund into Project No. 3448. 
 
Attachments:  
1 – Professional Services Agreement with Alta Planning and Design  
2 – Amendment No. 1 
3 – Amendment No. 2 and Exhibits A1 and B1 
4 – Budget Change Form 
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CITY OF MILPITAS 

PROFESSIONAL SERVICES AGREEMENT 
 
This Agreement is made and entered into as of February 20, 2019 (“Effective Date”) by and between the 

City of Milpitas, a municipal corporation organized and operating under the laws of the State of California with 
its principal place of business at 455 E. Calaveras Boulevard, Milpitas, California 95035 (“City”), and Alta 
Planning + Design Inc., a corporation with its principal place of business at 100 Webster Street, Suite 300, 
Oakland, CA 94607 (hereinafter referred to as “Consultant”).  City and Consultant are sometimes individually 
referred to as “Party” and collectively as “Parties” in this Agreement. 

 
RECITALS 

A. City is a public agency of the State of California and is in need of professional services for the 
following project: 

 
Trails and Bikeway Pedestrian Master Plan Update (hereinafter referred to as “the Project”). 

 
B. Consultant is duly licensed and has the necessary qualifications to provide such services. 

C. The Parties desire by this Agreement to establish the terms for City to retain Consultant to provide 
the services described herein. 

AGREEMENT 

NOW, THEREFORE, IT IS AGREED AS FOLLOWS: 

1. Services. 

Consultant shall provide the City with the services described in the Scope of Services attached hereto as 
Exhibit “A.” 

2. Compensation. 

a. Subject to paragraph 2(b) below, the City shall pay for such services in accordance with 
the Schedule of Charges set forth in Exhibit “B.” 

b. In no event shall the total amount paid for services rendered by Consultant under this 
Agreement exceed the sum of $193,183.  This amount is to cover all printing and related costs, and the City will 
not pay any additional fees for printing expenses.  Periodic payments shall be made within 30 days of receipt of 
an invoice which includes a detailed description of the work performed.  Payments to Consultant for work 
performed will be made on a monthly billing basis. 

 
3. Additional Work. 

If changes in the work seem merited by Consultant or the City, and informal consultations with the other 
party indicate that a change is warranted, it shall be processed in the following manner:  a letter outlining the 
changes shall be forwarded to the City by Consultant with a statement of estimated changes in fee or time 
schedule.  An amendment to this Agreement shall be prepared by the City and executed by both Parties before 
performance of such services, or the City will not be required to pay for the changes in the scope of work.  Such 
amendment shall not render ineffective or invalidate unaffected portions of this Agreement. 

4. Maintenance of Records. 
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Books, documents, papers, accounting records, and other evidence pertaining to costs incurred shall be 
maintained by Consultant and made available at all reasonable times during the contract period and for four (4) 
years from the date of final payment under the contract for inspection by City. 

5. Term of Performance 

The term of this Agreement shall be from February 20, 2019 to June 30, 2020, unless earlier terminated 
as provided herein.  The Parties may, by mutual, written consent, extend the term of this Agreement if necessary 
to complete the Project.  Consultant shall perform its services in a prompt and timely manner within the term of 
this Agreement and shall commence performance upon the commencement date of the term of this Agreement 
set forth above. 

6. Delays in Performance. 

a. Neither City nor Consultant shall be considered in default of this Agreement for delays in 
performance caused by circumstances beyond the reasonable control of the non-performing party.  For purposes 
of this Agreement, such circumstances include but are not limited to, abnormal weather conditions; floods; 
earthquakes; fire; epidemics; war; riots and other civil disturbances; strikes, lockouts, work slowdowns, and other 
labor disturbances; sabotage or judicial restraint. 

b. Should such circumstances occur, the non-performing party shall, within a reasonable time of 
being prevented from performing, give written notice to the other party describing the circumstances preventing 
continued performance and the efforts being made to resume performance of this Agreement. 

7. Compliance with Law. 

a. Consultant shall comply with all applicable laws, ordinances, codes and regulations of the federal, 
state and local government, including Cal/OSHA requirements. 

b. If required, Consultant shall assist the City, as requested, in obtaining and maintaining all permits 
required of Consultant by federal, state and local regulatory agencies. 

c. If applicable, Consultant is responsible for all costs of clean up and/ or removal of hazardous and 
toxic substances spilled as a result of his or her services or operations performed under this Agreement. 

8. Standard of Care 

Consultant’s services will be performed in accordance with generally accepted professional practices and 
principles and in a manner consistent with the level of care and skill ordinarily exercised by members of the 
profession currently practicing under similar conditions. 

9. Assignment and Subconsultant 

Consultant shall not assign, sublet, or transfer this Agreement or any rights under or interest in this 
Agreement without the written consent of the City, which may be withheld for any reason.  Any attempt to so 
assign or so transfer without such consent shall be void and without legal effect and shall constitute grounds for 
termination.  Subcontracts, if any, shall contain a provision making them subject to all provisions stipulated in 
this Agreement.  Nothing contained herein shall prevent Consultant from employing independent associates, 
and subconsultants as Consultant may deem appropriate to assist in the performance of services hereunder. 

10. Independent Consultant 
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Consultant is retained as an independent contractor and is not an employee of City.  No employee or 
agent of Consultant shall become an employee of City.  The work to be performed shall be in accordance with 
the work described in this Agreement, subject to such directions and amendments from City as herein provided. 

11. Insurance.  Consultant shall not commence work for the City until it has provided evidence 
satisfactory to the City it has secured all insurance required under Exhibit “D” (Insurance Requirements), 
attached hereto and incorporated herein by this reference.  In addition, Consultant shall not allow any 
subcontractor to commence work on any subcontract until it has secured all insurance required therein. 

 12. Indemnification.   

a. To the fullest extent permitted by law, Consultant shall defend (with counsel of City’s 
choosing), indemnify and hold the City, its officials, officers, employees, volunteers, and agents free and 
harmless from any and all claims, demands, causes of action, costs, expenses, liability, loss, damage or injury 
of any kind, in law or equity, to property or persons, including wrongful death,  in any manner arising out of, 
pertaining to, or incident to any acts, errors or omissions, or willful misconduct of Consultant, its officials, officers, 
employees, subcontractors, consultants or agents in connection with the performance of the Consultant’s 
services, the Project or this Agreement, including without limitation the payment of all damages, expert witness 
fees and attorney’s fees and other related costs and expenses.  Consultant's obligation to indemnify shall not be 
restricted to insurance proceeds, if any, received by Consultant, the City, its officials, officers, employees, agents, 
or volunteers. 

 
b. If Consultant’s obligation to defend, indemnify, and/or hold harmless arises out of 

Consultant’s performance of “design professional” services (as that term is defined under Civil Code section 
2782.8), then, and only to the extent required by Civil Code section 2782.8, which is fully incorporated herein, 
Consultant’s indemnification obligation shall be limited to claims that arise out of, pertain to, or relate to the 
negligence, recklessness, or willful misconduct of the Consultant, and, upon Consultant obtaining a final 
adjudication by a court of competent jurisdiction, Consultant’s liability for such claim, including the cost to defend, 
shall not exceed the Consultant’s proportionate percentage of fault. 

 
 13. California Labor Code Requirements. 

  a. Consultant is aware of the requirements of California Labor Code Sections 1720 et seq. 
and 1770 et seq., which require the payment of prevailing wage rates and the performance of other requirements 
on certain “public works” and “maintenance” projects (“Prevailing Wage Laws”).  If the services are being 
performed as part of an applicable “public works” or “maintenance” project, as defined by the Prevailing Wage 
Laws, and if the total compensation is $1,000 or more, Consultant agrees to fully comply with such Prevailing 
Wage Laws.  Consultant shall defend, indemnify and hold the City, its officials, officers, employees and agents 
free and harmless from any claims, liabilities, costs, penalties or interest arising out of any failure or alleged 
failure to comply with the Prevailing Wage Laws.  It shall be mandatory upon the Consultant and all 
subconsultants to comply with all California Labor Code provisions, which include but are not limited to prevailing 
wages (Labor Code Sections 1771, 1774 and 1775), employment of apprentices (Labor Code Section 1777.5), 
certified payroll records (Labor Code Sections 1771.4 and 1776), hours of labor (Labor Code Sections 1813 and 
1815) and debarment of contractors and subcontractors (Labor Code Section 1777.1).  The requirement to 
submit certified payroll records directly to the Labor Commissioner under Labor Code section 1771.4 shall not 
apply to work performed on a public works project that is exempt pursuant to the small project exemption 
specified in Labor Code Section 1771.4. 

  b. If the services are being performed as part of an applicable “public works” or 
“maintenance” project, then pursuant to Labor Code Sections 1725.5 and 1771.1, the Consultant and all 
subconsultants performing such services must be registered with the Department of Industrial Relations.  
Consultant shall maintain registration for the duration of the Project and require the same of any subconsultants, 
as applicable.  Notwithstanding the foregoing, the contractor registration requirements mandated by Labor Code 
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Sections 1725.5 and 1771.1 shall not apply to work performed on a public works project that is exempt pursuant 
to the small project exemption specified in Labor Code Sections 1725.5 and 1771.1. 

  c. This Agreement may also be subject to compliance monitoring and enforcement by the 
Department of Industrial Relations.  It shall be Consultant’s sole responsibility to comply with all applicable 
registration and labor compliance requirements.  Any stop orders issued by the Department of Industrial 
Relations against Consultant or any subcontractor that affect Consultant’s performance of services, including 
any delay, shall be Consultant’s sole responsibility.  Any delay arising out of or resulting from such stop orders 
shall be considered Consultant caused delay and shall not be compensable by the City.  Consultant shall defend, 
indemnify and hold the City, its officials, officers, employees and agents free and harmless from any claim or 
liability arising out of stop orders issued by the Department of Industrial Relations against Consultant or any 
subcontractor. 

 14. Verification of Employment Eligibility. 

 By executing this Agreement, Consultant verifies that it fully complies with all requirements and 
restrictions of state and federal law respecting the employment of undocumented aliens, including, but not limited 
to, the Immigration Reform and Control Act of 1986, as may be amended from time to time, and shall require all 
subconsultants and sub-subconsultants to comply with the same.   

16. Laws and Venue. 

This Agreement shall be interpreted in accordance with the laws of the State of California.  If any action 
is brought to interpret or enforce any term of this Agreement, the action shall be brought in a state or federal 
court situated in the County of Santa Clara, State of California.   

17 Termination or Abandonment 

a. City has the right to terminate or abandon any portion or all of the work under this 
Agreement by giving ten (10) calendar days written notice to Consultant.  In such event, City shall be immediately 
given title and possession to all original field notes, drawings and specifications, written reports and other 
documents produced or developed for that portion of the work completed and/or being abandoned.  City shall 
pay Consultant the reasonable value of services rendered for any portion of the work completed prior to 
termination.  If said termination occurs prior to completion of any task for the Project for which a payment request 
has not been received, the charge for services performed during such task shall be the reasonable value of such 
services, based on an amount mutually agreed to by City and Consultant of the portion of such task completed 
but not paid prior to said termination.  City shall not be liable for any costs other than the charges or portions 
thereof which are specified herein.  Consultant shall not be entitled to payment for unperformed services, and 
shall not be entitled to damages or compensation for termination of work. 

b. Consultant may terminate its obligation to provide further services under this Agreement 
upon thirty (30) calendar days’ written notice to City only in the event of substantial failure by City to perform in 
accordance with the terms of this Agreement through no fault of Consultant. 

 18 Documents.  Except as otherwise provided in “Termination or Abandonment,” above, all original 
field notes, written reports, Drawings and Specifications and other documents, produced or developed for the 
Project shall, upon payment in full for the services described in this Agreement, be furnished to and become the 
property of the City. 

19. Organization 

Consultant shall assign Jeff Knowles as Project Manager.  The Project Manager shall not be removed 
from the Project or reassigned without the prior written consent of the City. 

20. Limitation of Agreement. 
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 This Agreement is limited to and includes only the work included in the Project described above. 
 
 21. Notice 
 

Any notice or instrument required to be given or delivered by this Agreement may be given or delivered 
by depositing the same in any United States Post Office, certified mail, return receipt requested, postage prepaid, 
addressed to: 

CITY: 

City of Milpitas 

455 E. Calaveras Boulevard 

Milpitas, California 95035 

Attn:  Fanny Yu 

         Engineering 

CONSULTANT: 

Alta Planning + Design, Inc. 

100 Webster Street, Suite 300,  

Oakland, CA 94067 

Attn: Hugh Louch 

  

 
and shall be effective upon receipt thereof. 

22. Third Party Rights 

Nothing in this Agreement shall be construed to give any rights or benefits to anyone other than the City 
and the Consultant. 

23. Equal Opportunity Employment. 

Consultant represents that it is an equal opportunity employer and that it shall not discriminate against 
any employee or applicant for employment because of race, religion, color, national origin, ancestry, sex, age or 
other interests protected by the State or Federal Constitutions.  Such non-discrimination shall include, but not 
be limited to, all activities related to initial employment, upgrading, demotion, transfer, recruitment or recruitment 
advertising, layoff or termination. 

24. Entire Agreement 

This Agreement, with its exhibits, represents the entire understanding of City and Consultant as to those 
matters contained herein, and supersedes and cancels any prior or contemporaneous oral or written 
understanding, promises or representations with respect to those matters covered hereunder.  Each party 
acknowledges that no representations, inducements, promises or agreements have been made by any person 
which are not incorporated herein, and that any other agreements shall be void.  This Agreement may not be 
modified or altered except in writing signed by both Parties hereto.  This is an integrated Agreement. 

25. Severability 

The unenforceability, invalidity or illegality of any provision(s) of this Agreement shall not render the 
provisions unenforceable, invalid or illegal. 

26. Successors and Assigns 

This Agreement shall be binding upon and shall inure to the benefit of the successors in interest, 
executors, administrators and assigns of each party to this Agreement.  However, Consultant shall not assign or 
transfer by operation of law or otherwise any or all of its rights, burdens, duties or obligations without the prior 
written consent of City.  Any attempted assignment without such consent shall be invalid and void. 

27. Non-Waiver 
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None of the provisions of this Agreement shall be considered waived by either party, unless such waiver 
is specifically specified in writing. 

28. Time of Essence 

Time is of the essence for each and every provision of this Agreement. 

29. City’s Right to Employ Other Consultants 

City reserves its right to employ other consultants, including engineers, in connection with this Project or 
other projects. 

30. Prohibited Interests 

Consultant maintains and warrants that it has not employed nor retained any company or person, other 
than a bona fide employee working solely for Consultant, to solicit or secure this Agreement.  Further, Consultant 
warrants that it has not paid nor has it agreed to pay any company or person, other than a bona fide employee 
working solely for Consultant, any fee, commission, percentage, brokerage fee, gift or other consideration 
contingent upon or resulting from the award or making of this Agreement.  For breach or violation of this warranty, 
City shall have the right to rescind this Agreement without liability.  For the term of this Agreement, no director, 
official, officer or employee of City, during the term of his or her service with City, shall have any direct interest 
in this Agreement, or obtain any present or anticipated material benefit arising therefrom. 

31. Wage Theft Prevention 

a. Consultant, and any subconsultant it employs to complete work under this Agreement, 
shall comply with all applicable federal, state and local wage and hour laws. Applicable laws may include, but 
are not limited to, the Federal Fair Labor Standards Act, the California Labor Code and the Milpitas Minimum 
Wage Ordinance. 

b. BY SIGNING THIS AGREEMENT, CONSULTANT AFFIRMS THAT IT HAS DISCLOSED 
ANY FINAL JUDGMENTS, DECISIONS OR ORDERS FROM A COURT OR INVESTIGATORY GOVERNMENT 
AGENCY, FINDING IN THE FIVE (5) YEARS PRIOR TO EXECUTING THIS AGREEMENT THAT 
CONSULTANT OR ITS SUBCONSULTANTS HAS VIOLATED ANY APPLICABLE WAGE AND HOUR LAWS.  
CONSULTANT FURTHER AFFIRMS THAT IT OR ITS SUBCONSULTANT(S) HAS EITHER FULLY SATISFIED  
EACH JUDGMENT, DECISION OR ORDER, OR, IF ANY JUDGMENT, DECISION OR ORDER HAS NOT 
BEEN FULLY SATISFIED, CONSULTANT AFFIRMS THAT IT OR ITS SUBCONSULTANT(S) IS CURRENTLY 
SATISFYING SAID JUDGMENT, DECISION OR ORDER THROUGH A PAYMENT OR ALTERNATIVE PLAN 
APPROVED BY THE APPLICABLE COURT/GOVERNMENT AGENCY AND THAT CONSULTANT OR ITS 
SUBCONSULTANT(S) ARE IN COMPLIANCE WITH SAID PLAN AS OF THE DATE OF EXECUTING THIS 
AGREEMENT. 

c. If at any time during the term of this Agreement, a court or investigatory government 
agency issues a final judgment, decision or order finding that Consultant or a subconsultant it employs to perform 
work under this Agreement has violated any applicable wage and hour law, or Consultant learns of such a 
judgment, decision, or order that was not previously disclosed in its bid/proposal, Consultant shall inform the City 
no more than fifteen (15) calendar days after the judgment, decision or order becomes final or from the date of 
learning of the final judgment, decision or order.  Consultant or its subconsultant(s) shall, within thirty (30) 
calendar days after notifying the City, either (i) fully satisfy any such judgment, decision, or order and provide 
the City with documentary evidence of satisfying said judgment, decision or order; or (ii) provide the City 
documentary evidence of a payment or other alternative plan approved by the court/government agency to 
satisfy the judgment, decision or order.  If the Consultant or its subconsultant is subject to a payment or other 
alternative plan, the Consultant or its subconsultant shall continue to submit documentary evidence every thirty 
(30) calendar days during the term of the Agreement demonstrating continued compliance with the plan until the 
judgment, decision or order has been fully satisfied. 
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d. For purposes of this Section, a "final judgment, decision, or order" refers to one for which 
all appeals have been exhausted or the time period to appeal has expired. Relevant investigatory government 
agencies include: the United States  Department of Labor, the California Division of Labor Standards 
Enforcement, the City, or any other governmental entity or division tasked with the investigation and enforcement 
of wage and hour laws. 

e. Failure to comply with any part of this Section constitutes a material breach of this 
Agreement. Such breach may serve as a basis for immediate termination of this Agreement and/or any other 
remedies available under this Agreement and/or law. 

f. Notice provided to the City shall be addressed to: Attention: Finance Director, 455 E. 
Calaveras Blvd. Milpitas, CA 95035. The Notice provisions of this Section are separate from any other notice 
provisions in this Agreement and, accordingly, only notice provided to the above address satisfies the notice 
requirements in this Section. 

[SIGNATURES ON FOLLOWING PAGE] 
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EXHIBIT A 

Scope of Services 
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Milpitas Trails Master Plan Update and Bikeway & Pedestrian Master Plan Update 

Alta Planning + Design 

Execution Plan (Scope of Services/Work) 
This project will update two plans for the City of Milpitas  a citywide Trail Plan and a Bicycle and Pedestrian 

Master Plan. These plans for the City of Milpitas that provides a vision and action plan for the City to 

improve safe and convenient travel by active transportation modes in Milpitas. 

Task 1. Kick-Off and Administration 

Task 1.1 Kick off and Administration 

Alta will plan and facilitate a project kick-off meeting and stakeholder strategy session to clarify the project 

scope, background, and priorities. At the conclusion of this meeting, Alta will develop a final project 

management plan, including a data request memo and a proposed public engagement plan. 

ger and the City 

of Milpitas project manager  including email, phone and written communication to keep the City up-to-

date on Plan development.  Alta will conduct monthly project management meetings to review project 

status, schedule, and budget and provide meeting notes at the conclusion of each meeting. 

The kick-off meeting will address: 

• 

• Key issues, opportunities, and areas of concern 

• Revisions (if needed) of project scope, deliverables, and budget

• Public outreach and agency coordination

• Data or information needed to be provided by the City

• Project Milestone and Deliverable Schedule

Task 1.2 Coordination with Neighboring Jurisdictions 
During the course of the project, Alta will coordinate with the cities of Fremont and San Jose, and the 

Valley Transportation Authority (VTA) to ensure that the proposed improvements for Milpitas are well 

integrated into the regional bicycle and pedestrian networks.  Alta will attend up to 6 meetings with 

these partners, either individually or in groups as appropriate. 

Deliverables 

• Final project management plan

• Monthly meeting notes

• Agenda and notes for coordination meetings with neighbors and partners

Task 2. Assess Existing Conditions & Research 
TASK 2.1 EXISTING CONDITIONS 
Alta will submit a data request memo to the City, ensuring we have all available relevant data, plans, 

facilities and supporting infrastructure using data provided by the City. This includes:  

• Pedestrian, bikeway, and trail inventory, including sidewalks, crosswalks, and bikeways.

• Roadway characteristic data provided by the City, County, or Caltrans staff (including number of

travel lanes, roadway/travel lane width, speed limits/speed survey data, and traffic volume data

(as available).

• Existing and proposed land use data available from the City.
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Milpitas Trails Master Plan Update and Bikeway & Pedestrian Master Plan Update 

Alta Planning + Design 

• Demographic data (population, employment, and other information) from the Census, including 

from the American Community Survey. 

• Points of interest and key destinations, including commercial areas, schools, parks, transit stations 

and stops, and others. 

supported by a review of available aerial photography and/or Google StreetView. 

Alta will develop a set of maps, tables, and narrative that describe the existing bicycle and pedestrian 

network and conditions. 

TASK 2.2 DOCUMENT REVIEW 
Alta will also review existing plans and studies from partners of neighboring jurisdictions, including bicycle, 

pedestrian, and trail plans from the cities of San Jose and Fremont, studies from VTA including the Tasman 

Complete Streets Plan, Countywide Bicycle and Pedestrian Plan, and transit access and planning studies. 

Information from the Caltrans District 4 Bike Plan developed by Alta will also be integrated into this 

process. 

TASK 2.3 PROGRAMS REVIEW 
Alta will facilitate a meeting with City Parks and Recreation, City Police and other City agencies and local 

partners that provide existing bicycle and pedestrian programs in the City.  Alta will document existing 

programs including Safe Routes to Schools (SRTS) programs, recreational programs and events run by 

the City, and any other efforts to encourage or educate residents of Milpitas on biking and walking safely. 

The existing conditions, document review and programs review will be integrated into existing conditions 

chapters for the two plans. 

TASK 2.4 BICYCLE AND PEDESTRIAN COUNTS (OPTIONAL) 
Alta will contract with a data collection vendor to collect bicycle and pedestrian counts at up to 10 

locations.  Counts will be collected during AM and PM peak periods on 3 weekdays at each location. 

Deliverables 

• Data request memo (provided at kick off meeting) 

• Maps, data tables, and narrative summarizing the existing network and prior plans 

• Bicycle and pedestrian counts (optional) 

Task 3. Community Outreach 
TASK 3.1 PUBLIC OUTREACH AND ENGAGEMENT STRATEGY 
As the City of Milpitas considers modifications to its physical infrastructure, it is critical to involve citizens 

and stakeholders in the process. Early and sustained involvement helps make a successful project, but 

drawn out schedules can sap the interest of all but most the serious advocates.  

Alta will develop a detailed Public Outreach and Engagement Strategy that describes proposed events 

and identifies the schedule and key considerations for each event.  This document will describe (1) the 

goals of the engagement effort, (2) the key audiences to reach within the City, and (3) the strategies 

(meetings, advertising, and other efforts), to reach these audiences.  

Alta will continue to update the engagement strategy as the planning process continues, updating lists of 

stakeholders and other participants and identifying additional activities as needed to support the plan. 

TASK 3.2 COMMUNITY INPUT MAP 
Alta will provide the City with an online interactive community input map that allows the public to identify 

priority destinations for walking and biking, routes they would like to see improved, and similar information.  
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The map allows users to comment on input from other users, allowing for a dialogue among residents. Alta 

has developed a technology to support online map input that works well on computers, tablets and phones. 

The map will be up through the completion of Task 4 and can be continued through the length of the 

project if desired by the City. 

TASK 3.3 COMMUNITY MEETINGS 
Alta will facilitate four community meetings during the course of the project to highlight the two plans, 

focused on providing the public with tangible products that require public engagement. We propose to 

organize the outreach events around the following phases: 

• Needs Workshop.  We propose to conduct a set of public workshops that presents the findings 

of the existing conditions (Task 2) and the needs assessment (Task 4). The workshop will present 

the existing network and programs, gather feeding on network gaps and areas of concern, and 

review data on safety concerns, connectivity, and other factors. These two workshops could focus 

on each plan individually or cover both plans and be held in different areas of the City.   

• Recommendations/Draft Plan.  We propose to conduct a second set of workshops that presents 

draft recommendations for projects and programs for both the Trails Master Plan and the Bicycle 

and Pedestrian Plan. This second set of workshops will be conducted when all of the materials for 

the draft plans are ready, but with enough time to make modifications to the identified project 

needs and the project prioritization process (Task 5). Again, workshops can be held to focus on a 

single plan or can cover both plans at meetings in two different locations. 

All public meeting input will be captured in a working paper and summarized in a chapter of the Plan. 

TASK 3.4 POP UP EVENTS (OPTIONAL TASK)  
Given the challenges of drawing interest to public meetings, we recommend considering conducting 

additional public outreach events that meet the public where they are. This may include farmers markets, 

community festivals, or other community gathering spots.  We have found this approach to be very 

successful for engaging a broader cross-section of the community, including those who may be interested 

in walking and bicycling but who are not interested in attending public meetings.   

For this optional task, Alta would conduct up to four pop-up meetings, which may include: 

• Booths at community events 

• A bicycling and walking tour of existing trails or on-street infrastructure or proposed projects 

Deliverables 

• Final public engagement strategy describing goals of the outreach and proposed events 

• Community input map  

• Public meeting materials, including input boards, presentations, comment cards, and similar 

opportunities 

• Working paper that describes the various input methods and all of the input received 

• Optional pop up meeting plan, materials, and summaries 

Task 4. Identify Gaps and Needs 
Alta will conduct a detailed assessment of gaps and needs for trails, on-street bicycle facilities, and 

pedestrian facilities. This assessment will quantify factors that impact walking and bicycling activity, locate 

network gaps as potential projects, and identify key pedestrian and bicycling areas based on demand and 

supply variables.  

Our approach to this analysis includes: 
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• Safety Analysis.  Alta will use data from the Statewide Integrated Traffic Records System 

(SWITRS) or local police data to identify where there have been collisions, injuries, and fatalities 

involving people walking and biking in Milpitas. 

• Demand Analysis.  Alta will use data about existing and proposed land use, trips, and others to 

identify where there is high demand for biking and walking in Milpitas.  This will consider access to 

transit, schools, work, commercial destinations, and others. It will also make use of data from the 

VTA travel demand model to identify existing trips patterns that may be able to be served by trails, 

bike, and pedestrian infrastructure 

• Connectivity Analysis.  Alta will use data about existing multimodal infrastructure to develop an 

understanding of how well destinations and areas of demand are connected for people who want 

to walk and bike for both transportation and recreation.  This analysis will include rating existing 

bikeway facilities for level of traffic stress (LTS) and pedestrian facilities for pedestrian level of 

service (PLOS). It will also consider how Milpitas bicycle, pedestrian and trail networks connect to 

 

• Design Review. Alta will use best practices in trail, bicycle and pedestrian facility design to inform 

the review of existing facilities and identification of needs.  Alta has helped develop many of these 

guides, including the NACTO Urban Bikeway Design Guide and the FHWA Small Town and Rural 

Multimodal Networks guide.  Alta will use these, along with the dozens of design guides we have 

produced for local agencies to help inform this review. 

Alta will use these analyses to identify: 

• New Trail opportunities along creeks, other infrastructure right-of-ways, or adjacent to public 

street right of ways 

• Gaps in existing bicycle networks, such as disconnected bike networks, intersection crossing needs 

and other conflict points,  

• Gaps in pedestrian networks, such as sidewalk gaps, crossing needs in areas of pedestrian activities 

or at crossings of streets and other public right-of-ways 

• Potential enhancements to trails and bicycle and pedestrian facilities to meet design standards 

• Needs for bicycle facilities, such as bicycle parking, repair stations and other  

• Needs for pedestrian amenities, such as benches, shelters, plantings and others  

Alta will produce a series of maps, tables, and narrative that describe gaps and needs, developing chapters 

for the two plans that synthesize this information into critical needs and gaps that can be addressed by 

the City. Information from the public outreach process will also be integrated into this process. 

Deliverables 

• Plan chapters summarizing needs, including maps, tables, and narrative 

Task 5. Recommended Projects and Facility 
Improvements 
TASK 5.1 PROJECT RECOMMENDATIONS 
The core of the plan will identify recommended projects for future implementation. This task will provide 

Milpitas with a list of projects, a method to prioritize projects, and identification of funding sources to 

support future projects. Based on the needs analysis and public and stakeholder input, Alta will develop a 

recommended network that includes trails, bicycle and pedestrian facilities. These networks will be 

developed for each plan considering the unique elements appropriate to that plan.  
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The Trails Master Plan will focus on trail improvements and new trails that help produce a trail system for 

the City. This will address trail width, materials, accommodation of bicyclists and pedestrians, access to 

parks and other recreational destinations, and identify needed amenities to support the overall network. 

The plan will also address and identify potential improvements to trail crossings, including use of physical 

infrastructure, striping, and signal strategies to improve safety and comfort for trail users. 

The Bicycle and Pedestrian Master Plan will provide a blueprint for implementing bicycle and pedestrian 

infrastructure. It will integrate many elements of the Trails Master Plan as trails are a critical element in an 

overall bicycle and pedestrian network.  It will also identify needed on-street bicycle facilities and facility 

improvements and will identify pedestrian improvements, including potential crossing improvements that 

can help improve the safety of people walking in the City. 

TASK 5.2 PROJECT PRIORITIZATION 
Alta will prepare a robust framework for evaluating projects using a qualitative process that is organized 

s. Typical project evaluation criteria include: 

• Public Support.  The project provides a significant improvement to a community identified 

challenge area. 

• Safety. The project addresses safety concerns such as reported collisions or areas of high risk. 

• Connectivity. The project improves overall network connectivity or provides access to key 

destinations. 

• Transit Support: The project provides an improved connection to transit. 

• Quality.  The project type is appropriate for the context, providing low stress travel for people 

walking and biking. 

• Feasibility.  The extent of project constraints in terms of right-of-way acquisition, impacts on 

traffic operations, cost, and other factors. 

Alta will work with the City to finalize the criteria and evaluation method and apply these to the projects 

and will present the proposed process to City residents in the second set of workshops. These will be 

applied to the proposed projects from each plan and used to help identify priorities.   

Alta will also develop an implementation strategy that identifies potential funding opportunities  including 

local, regional, and statewide funding  and applies those to each project. This will help the City identify 

both priorities and appropriate methods for implementation, including relevant funding sources. 

TASK 5.3 PROGRAMS RECOMMENDATIONS 
The Alta team will develop specific program recommendations in coordination with implementing 

agencies. Alta is the only bicycle and pedestrian planning firm with a department dedicated to planning 

and implementing education and encouragement components of active transportation programs including 

workshops, contests, and other promotional activities. The Alta team will utilize our expertise in developing 

and leading Transportation Demand Management (TDM) and other active transportation programs to 

develop a customized and achievable set of recommendations. Enforcement and safety recommendations 

may also include ways to improve safety along bike/pedestrian trails using guidelines and policies for 

-

techniques. 

TASK 5.4. DRAFT AND FINAL PLAN DOCUMENTS  
Alta will develop administrative draft plans for both the Trails Master Plan and the Bikeway and based on 

the work conducted in prior tasks. The objective of this task is to produce a simple but useful plan that 

captures existing conditions, a future vision for bicycle and pedestrian accommodation in Milpitas, and the 

implementation steps needed to get to that vision (including priority and timing).  
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Alta will revise the administrative draft plans into public draft plans based on a consolidated, consistent 

set of comments from the City. The public draft plans will be posted for review by the public and Alta will 

work with the City to provide opportunities to receive feedback on the draft. 

Alta will compile the comments received from the public into a matrix with a proposed disposition for each 

comment.  Similar comments will be grouped for easier review.  Alta will meet with the City to review this 

matrix and revise the disposition matrix.  After completing that review, Alta will develop a Final Draft Plan 

for the City to review and will make necessary updates to the Final Plan after review by the City. 

Alta will present the final plans to the City Council or other appropriate bodies and make minor 

modifications as needed to achieve adoption of the plans. 

TASK 5.5 PROJECT CUT SHEETS (OPTIONAL TASK) 
For a up to 10 priority projects identified by the City, Alta will create project cut sheets that capture: 

• Summary information about the project  location, improvement characteristics

• Existing and proposed cross section

• A rendering or photosimulation that provides an easy means to understand the future project

• Information on potential tradeoffs required to implement the project (e.g., impacts to parking,

vehicle lanes, etc.)

These cut sheets are often useful to support grant applications and to provide decision makers and the 

public with clear information about proposed priority improvements. 

TASK 5.6. DESIGN GUIDELINES (OPTIONAL TASK) 

policies. Design guidelines will include the following: 

• Bikeway, trail, and sidewalk recommended widths

• Bikeway and trail intersection guidance

• Bicycle detection recommendations

• Striping and signing recommendations

• Bicycle parking recommendations by land use type

• Pedestrian improvement standards, accessibility issues, and crosswalk Prioritization Policy

• Creek Trail standards

Alta will develop a set of design guidelines tailored to the unique context of the City of Milpitas, using 

images and information on local infrastructure that provides the City with a resource to implement ongoing 

bicycle and pedestrian design solutions as part of project opportunities that arise from other projects such 

as new development, the new BART station, or regular street resurfacing. 

Deliverables 

• Long term vision for bicycle and pedestrian networks in Milpitas, including maps, tables, and

narratives that capture all proposed improvements.

• Prioritized project list, including maps and tables that capture the top feasible priorities for the

City

• Administrative Draft, Public Draft and Final Trails Master Plan

• Administrative Draft, Public Draft and Final Bicycle and Pedestrian Master Plan

• Presentation to City Council or committee to support adoption of the plan

• Optional cut sheets (10) for priority projects

• Optional Trail, Bicycle, and Pedestrian Design Guidelines for the City
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EXHIBIT B 

Fee & Schedule of Charges/Payments 
 
The Designer shall be paid on a time and materials basis for all Services rendered up to the not-to-exceed Total 
Compensation. Designer’s compensation and reimbursable expenses shall be paid by City to Designer no more 
often than monthly. Such periodic payments shall be calculated  on  a  time  and  materials  basis  and  made  
based  upon  the  percentage  of  task completed in accordance with the compensation rates indicated in Exhibit 
“B” attached hereto and incorporated herein by reference. In order to receive payment, Designer shall present 
to City  an  itemized  statement  which  indicates  Services  performed,  method  for  computing   the amount 
payable, percentage of task completed, and the amount to be paid. The statement shall describe the amount of 
Services provided since the initial commencement date, or since  the  start  of  the  subsequent  billing  periods,  
as  appropriate,  through  the  date  of  the statement, as well as those expenses for which reimbursement is 
requested for that statement period. The total amount paid to Designer shall never exceed the Total 
Compensation without the prior written approval of City. 
 
Fee Schedule attached to this Exhibit B. 
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Project Budget
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Principal-in-

Charge

Project 

Manager

Senior 

Planner Engineer

Designer/ 

Graphics

Planner/ 

Outreach GIS

Hugh 

Louch

Jeff 

Knowles

Beth 

Martin
Joe Paull

Ryan 

Booth

Ben 

Frazier

Lisa 

Schroer

2019 Hourly Rate** $275 $193 $112 $122 $104 $104 $104

1 Kick-Off and Administration 4 28 35 0 0 0 0 67 $10,424

1.1 Kick-Off and Administration 2 16 20 38 $5,878

1.2 Coordination with Neighboring Jurisdictions 2 12 15 29 $4,546

2 Assess Existing Conditions & Research 4 10 28 0 0 40 24 106 $12,822

2.1Existing Conditions 2 4 12 16 24 58 $6,826

2.2 Document Review 1 2 8 12 23 $2,805

2.3 Programs Review 1 4 8 12 25 $3,191

3 Community Outreach 13 37 54 0 0 56 18 178 $24,460

3.1 Public Outreach and Engagement Strategy 1 4 4 8 17 $2,327

3.2 Community Input Map 1 2 8 2 13 $1,457

3.3 Community Workshops 12 32 48 40 16 148 $20,676

4. Identify Gaps and Needs 8 16 36 0 0 40 31 131 $16,704

4.1 Identify Gaps and Needs 8 16 36 40 31 131 $16,704

5. Recommended Projects & Facility Improvements 26 84 176 24 48 204 144 706 $87,186

5.1 Project Recommendations 4 20 40 24 64 80 232 $27,344

5.2 Project Prioritization 4 16 40 40 24 124 $15,324

5.3 Programs Recommendations 2 8 16 20 46 $5,966

5.4 Draft and Final Plan Documents 16 40 80 48 80 40 304 $38,552

Staff Hours 55 175 329 24 48 340 217 1188 $151,596

Web Input Map $2,000

Reimbursable Expenses & Travel $950

Project Total $15,125 $33,775 $36,848 $2,928 $4,992 $35,360 $22,568 $154,546

Additional Servcies as Needed (25%) $38,637

Project Total + As-Needed Services $193,183

Potential Optional Tasks

2.2 Bicycle & Pedestrian Counts*** 2 4 8 $12,154

3.4 Pop Up Events (4) 8 16 16 $5,000

5.5 Project Cut Sheets 4 8 20 16 40 $10,996

5.6 Design Guidelines 4 8 16 32 32 $11,092

* Hours and staff assignments can be adjusted by the consultant as needed to implement the tasks described during the course of the project.

** Hourly rates are for calendar year 2019, and will be adjusted if work is continued into subsequent year(s).

*** Includes $10,000 in direct costs for count collection

Alta Planning + Design

Task 

Hours

Total Task 

FeeTASK

73



 

11 

EXHIBIT C 

Activity Schedule 
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Project Schedule
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1 Kick-Off and Administration

1.1 Kick-Off and Administration

1.2 Coordination with Neighboring Jurisdictions

2 Assess Existing Conditions & Research
2.1Existing Conditions

2.2 Document Review
2.3 Programs Review

3 Community Outreach
3.1 Public Outreach and Engagement Strategy
3.2 Community Input Map
3.3 Community Workshops 

4. Identify Gaps and Needs
4.1 Identify Gaps and Needs

5. Recommended Projects & Facility Improvements

5.1 Project Recommendations
5.2 Project Prioritization
5.3 Programs Recommendations
5.4 Draft and Final Plan Documents

Task MAR APR

2019

NOV DECMAY JUN JUL AUG SEP OCT
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EXHIBIT D 

Insurance Requirements 
 

Please refer to the insurance requirements listed below.  Those that have an “X” indicated in the space 
before the requirement apply to Contractor’s or Consultant’s Agreement.   
 
 Contractor or Consultant shall procure and maintain for the duration of the Agreement insurance against 
claims for injuries to persons or damages to property which may arise from or in connection with the performance 
of the work hereunder and the results of that work by the Contractor or Consultant, its agents, representatives, 
employees or subcontractors.   
 

Contractor or Consultant shall provide its insurance broker(s)/agent(s) with a copy of these requirements 
and request that they provide Certificates of Insurance complete with copies of all required endorsements. 
 
 Contractor or Consultant shall furnish City with copies of original endorsements affecting coverage 
required by this Exhibit C.  The endorsements are to be signed by a person authorized by that insurer to bind 
coverage on its behalf.  All endorsements and certificates are to be received and approved by City before work 
commences.  City has the right to require Contractor’s or Consultant’s insurer to provide complete, certified 
copies of all required insurance policies, including endorsements affecting the coverage required by these 
specifications. 
 
Commercial General Liability (CGL): 
 
___ Coverage at least as broad as Insurance Services Office (“ISO”) Form CG 00 01 covering CGL on an 

“occurrence” basis, including products and completed operations, property damage, bodily injury and 
personal and advertising injury with limits no less than $2,000,000 per occurrence.  If a general aggregate 
limit applies, either the general aggregate limit shall apply separately to this project/location or the general 
aggregate limit shall be twice the required occurrence limit.   

  
_X_ Coverage at least as broad as ISO Form CG 00 01 covering CGL on an “occurrence” basis, including 

products and completed operations, property damage, bodily injury and personal and advertising injury 
with limits no less than $1,000,000 per occurrence.  If a general aggregate limit applies, either the general 
aggregate limit shall apply separately to this project/location or the general aggregate limit shall be twice 
the required occurrence limit.   

  
___ Coverage at least as broad as ISO Form CG 00 01 covering CGL on an “occurrence” basis, including 

products and completed operations, property damage, bodily injury and personal and advertising injury 
with limits no less than $5,000,000 per occurrence.  If a general aggregate limit applies, either the general 
aggregate limit shall apply separately to this project/location or the general aggregate limit shall be twice 
the required occurrence limit.   

 
Automobile Liability:    
 
_X_   Coverage at least as broad as ISO Form Number CA 0001 covering, Code 1 (any auto), of if Contractor or 

Consultant has no owned autos, Code 8 (hired) and 9 (non-owned), with limits no less than $1,000,000 per 
accident for bodily injury and property damage. 

 
___   Coverage at least as broad as ISO Form Number CA 0001 covering, Code 1 (any auto), with limits no less 

than $5,000,000 per accident for bodily injury and property damage. 
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___   Garage keepers’ extra liability endorsement to extend coverage to all vehicles in the care,            

custody and control of the Contractor or Consultant, regardless of where the vehicles are kept or driven. 
 
Professional Liability (Errors and Omissions):  
 

The Employer’s Liability policy shall be endorsed to waive any right of subrogation as respects the City, 
its elected and appointed officials, officers, attorneys, agents, and employees.   
 
_X_ Insurance appropriates to the Contractor or Consultant’s profession, with limit no less than $1,000,000 

per occurrence or claim, $2,000,000 aggregate 
 
___    (If Design/Build), with limits no less than $1,000,000 per occurrence or claim, and $2,000,000 policy 

aggregate.  
 
___ Insurance appropriates to the Contractor or Consultant’s profession, with limit no less than ______ per 

occurrence or claim, ______ aggregate  
 
Workers’ Compensation Insurance: 
 

   X   Insurance as required by the State of California, with Statutory Limits, and Employer’s Liability 
Insurance with limit of no less than $1,000,000 per accident for bodily injury or disease. (Not required if 
Contractor or Consultant provides written verification it has no employees) 

 
The Contractor or Consultant makes the following certification, required by section 1861 of the 

California Labor Code: 
 

I am aware of the provisions of Section 3700 of the Labor Code which require every employer to be 
insured against liability for workers' compensation or to undertake self-insurance in accordance with the 
provisions of that code, and I will comply with such provisions before commencing the performance of the work 
of this contract. 
 
__________________________________ 
Contractor/Consultant Signature   
 
Builder’s Risk (Course of Construction): 
 
___   Insurance utilizing an “All Risk” (Special Perils) coverage form, with limits equal to the completed value 

of the project and no coinsurance penalty provisions. 
 
Surety Bonds: 
 
___   Contractor shall provide the following Surety Bonds: 

1. Bid Bond 
2. Performance Bond 
3. Payment Bond 

 
The Payment Bond and Performance Bond shall be in a sum equal to the contract price.  Bonds shall be 

duly executed by a responsible corporate surety, authorized to issue such bonds in the State of California and 
secured through an authorized agent with an office in California.   
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Contractor’s or Consultant’s Pollution Legal Liability: 
 
___   Contractor’s or Consultant’s pollution legal liability and/or Asbestos Legal Liability and/or Errors and 

Omissions (if project involves environmental hazards) with limits no less than $1,000,000 per occurrence 
or claim and $2,000,000 policy aggregate.   

 
If the Contractor or Consultant maintains higher limits than the minimums shown above, the City requires 

and shall be entitled to coverage for the higher limits maintained by the Contractor or Consultant.  Any 
available insurance proceeds in excess of the specified minimum limits of insurance and coverage shall be 
available to City.  
 
Other Insurance Provisions: 
 

The insurance policies are to contain, or be endorsed to contain the following provisions: 
 
Additional Insured Status: 
 

The insurance policies are to contain, or be endorsed to contain the following provision: 
 

The City, its elected and appointed officials, officers, attorneys, agents, and employees are to be 
covered as additional insureds on the CGL policy with respect to liability arising out of work or 
operations performed by or on behalf of the Contractor or Consultant or any subcontractors 
including materials, parts, or equipment furnished in connection with such work or operations, 
including completed operations.  General liability coverage can be provided in the form of an 
endorsement to the Contractor’s or Consultant’s insurance (at least as broad as ISO Form CG 20 
10 11 85 or if not available, through the addition of both CG 20 10 and CG 20 37 if a later 
edition is used). 

 
The Additional Insured coverage under the Contractor’s policy shall be “primary and non-contributory” 

and will not seek contribution from the City’s insurance or self-insurance and shall be at least as broad as CG 20 
01 04 13.   
 

The limits of insurance required in this Agreement may be satisfied by a combination of primary and 
umbrella or excess insurance.  Any umbrella or excess insurance shall contain or be endorsed to contain a 
provision that such coverage shall also apply on a primary and non-contributory basis for the benefit of City (if 
agreed to in a written contract or agreement) before the City’s own insurance or self-insurance shall be called 
upon to protect it as a named insured.   
 
Primary Coverage: 
 

The insurance policies are to contain, or be endorsed to contain the following provision: 
 

For any claims related to this contract, the Contractor’s or Consultant’s insurance 
coverage shall be primary insurance as respects the City, its elected and appointed 
officials, officers, attorneys, agents, and employees.  Any insurance or self insurance 
maintained by the City, its elected and appointed officials, officers, attorneys, agents, and 
employees shall be in excess of the Contractor’s or Consultant’s insurance and shall not 
contribute with it.   
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Builder’s Risk (Course of Construction Insurance) (applicable to Construction Contracts only) 
 

Contractor or Consultant may submit evidence of Builder’s Risk insurance in the form of Course of 
Construction coverage.  Such coverage shall name the City as a loss payee as their interest may appear.   
 

If the project does not involve new or major reconstruction, at the option of the City, an Installation 
Floater may be acceptable.  For such projects, a Property Installation Floater shall be obtained that provides for 
the improvement, remodel, modification, alteration, conversion or adjustment to existing buildings, structures, 
processes, machinery and equipment.  The Property Installation Floater shall provide property damage coverage 
for any building, structure, machinery or equipment damaged, impaired, broken, or destroyed during the 
performance of the Work, including during transit, installation, and testing at the City’s site.   
 
Notice of Cancellation, Suspension or Otherwise Voiding Policies: 
 

Each insurance policy required above shall contain, or be endorsed to contain that coverage shall not be 
suspended, voided, canceled or reduced in coverage or in limits except with thirty (30) days’ prior written 
notice by certified mail, return receipt requested to the City. 
 
Waiver of Subrogation: 
 

Contractor or Consultant hereby grants to City a waiver of any right to subrogation which any 
insurer of said Contractor or Consultant may acquire against the City by virtue of the payment of any loss 
under such insurance.  Contractor or Consultant agrees to obtain any endorsement that may be necessary to 
affect this waiver of subrogation, but this provision applies regardless of whether or not the City has received a 
waiver of subrogation endorsement from the insurer.  The Workers’ Compensation Policy shall be endorsed 
with a waiver of subrogation in favor of the City for all work performed by Contractor or Consultant, its 
employees, agents and subcontractors. 
 
Deductibles and Self-Insured Retentions (“SIR”): 
 

Any deductibles or self-insured retentions must be declared to and approved by City.  The City may require 
the Contractor or Consultant to purchase coverage with a lower deductible or retention or provide proof of ability 
to pay losses and related investigations, claim administration, and defense expenses within the retention.  At the 
option of the City, either (1) the insurer shall reduce or eliminate such deductibles or self-insured retentions as 
respects the City, its elected and appointed officials, officers, attorneys, agents, and employees; or (2) the 
Contractor or Consultant shall procure a bond guaranteeing payment of losses and related investigations, claim 
administration and defense expenses. 
 

All SIRs must be disclosed to Risk Management for approval and shall not reduce the limits of liability. 
 

Policies containing any SIR provision shall provide or be endorsed to provide that the SIR may be 
satisfied by either the named insured or the City. 
 

City reserves the right to obtain a full-certified copy of any insurance policy and endorsements.  Failure 
to exercise this right shall not constitute a waiver of right to exercise later. 
 
Completed Operations 
 

For Construction Agreements, Contractor shall maintain insurance as required by this Agreement to the 
fullest amount allowed by law and shall maintain insurance for a minimum of five (5) years following the 
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completion of this project.  In the event Contractor fails to obtain or maintain completed operations coverage as 
required by this Agreement, the City at its sole discretion may purchase the coverage required and the cost will 
be paid by Contractor. 
 
Acceptability of Insurers: 
 

Insurance is to be placed with insurers with a current A.M. Best’s rating of no less than A:VII, unless 
otherwise acceptable to City.  
  
Claims Made Policies: (note - should be applicable only to professional liability, see below) 
 

1. The Retroactive Date must be shown, and must be before the date of the contract or the 
beginning of contract work. 

 
2. Insurance must be maintained and evidence of insurance must be provided for at least five (5) 

years after completion of contract of work. 
 

3. If coverage is canceled or non-renewed, and not replaced with another claims-made policy 
form with a Retroactive Date prior to the contract effective date, the Contractor or Consultant 
must purchase “extended reporting” coverage for a minimum of five (5) years after completion 
of work.  

 
4. A copy of the claims reporting requirements must be submitted to the City for review. 

 
5. If the services involve lead-based paint or asbestos identification/remediation, the Contractor’s 

Pollution Liability Policy shall not contain lead-based paint or asbestos exclusions.  If the 
services involve mold identification/remediation, the Contractors Pollution Liability Policy shall 
not contain a mold exclusion, and the definition of Pollution shall include microbial matter, 
including mold. 

 
Subcontractors: 
 

Contractor or Consultant shall require and verify that all subcontractors maintain insurance meeting all 
the requirements stated herein, and Contractor shall ensure that City is an additional insured on insurance 
required from subcontractors.   
 

Subcontractor agrees to be bound to Contractor and City in the same manner and to the same extent as 
Contractor is bound to City under this Agreement and any other contract documents.  Subcontractor further 
agrees to include the same requirements and provisions of this Agreement, including the indemnity and 
insurance requirements, with any sub-subcontractor to the extent they apply to the scope of the sub-
subcontractor’s work.  A copy of the City indemnity and insurance provisions will be furnished to the 
subcontractor upon request.   
 
Verification of Coverage: 
 

Contractor or Consultant shall furnish the City with original certificates and amendatory endorsements 
or copies of the applicable policy language effecting coverage required by this clause.  All certificates and 
endorsements are to be received and approved by the City before work commences.  However, failure to obtain 
the required documents prior to the work beginning shall not waive the Contractor or Consultant’s obligation to 
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provide them.  The City reserves the right to require complete, certified copies of all required insurance policies, 
including endorsements required by these specifications, at any time. 
 
Special Risks or Circumstances 
 

City reserves the right to modify these requirements, including limits, based on the nature of the risk, 
prior experience, insurer, coverage or other special circumstances.  
 
Failure to Comply: 
 

Each insurance policy required above shall contain or be endorsed to contain that any failure to comply 
with reporting provisions of the policies shall not affect coverage provided to the City, its elected and appointed 
officials, officers, attorneys, agents, and employees. 
 
Applicability of Coverage: 
 

Each insurance policy required above shall contain or be endorsed to contain that the Contractor’s or 
Consultant’s insurance shall apply separately to each insured against whom claim is made or suit is brought, 
except with respect to the limits of the insurer's liability. 
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Amendment No. 1 to PSA with Alta Planning + Design, Inc. 
         
                   1 

 

 

 

AMENDMENT NO. 1  

TO THE PROFESIONAL SERVICES AGREEMENT  

BETWEEN THE CITY OF MILPITAS AND 

ALTA PLANNING + DESIGN, INC.  

FOR 

TRAILS AND BIKEWAY PEDESTRIAN MASTER PLAN UPDATE  

 

This Amendment No. 1 is entered into this ____ day of May 2020, by and 

between the City of Milpitas, a municipal corporation of the State of California 

(hereafter referred to as "City"), and Alta Planning + Design, Inc., a California  

Corporation (hereafter referred to as "Consultant").  City and Consultant  are 

sometimes individually referred to as “Party” and collectively as “Parties” in this 

Amendment No 1.  

 

RECITALS: 

 

WHEREAS, on February 20, 2019, the Parties entered into a  Professional 

Services Agreement for the Trails and Bikeway Pedestrian Master Plan Update (the 

“Agreement”) for  the maximum amount of $193,183.00, and with a term period of 

February 20, 2019, to June 30, 2020; and  

 

WHEREAS, the Parties now desire to amend the Agreement to extend the 

term period by six months .  

 

NOW, THEREFORE, in consideration of the mutual covenants and conditions 

herein contained, the Parties agree to amend the Agreement as follows:  

 

 

1.  The first  sentence of Section 5.  Term is hereby amended to read as 

follows:  

 

“The term of this Agreement shall  be from February 20, 2019  to December 

30, 2020,  unless earl ier terminated as provided herein. ”  

 

2.  All other provisions of the Agreement not amended by this Amendment  

No. 1 shall remain in full force and effect .  

 

[SIGNATURES ON THE FOLLOWING PAGE]  

  

DocuSign Envelope ID: 0B564FA5-2976-4D84-A06E-559C944E8F31

19th
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Amendment No. 1 to PSA with Alta Planning + Design, Inc. 
         
                   2 
 

SIGNATURE PAGE OF AMENDMENT NO. 1  

TO PROFESSIONAL SERVICES AGREEMENT BETWEEN  

THE CITY OF MILPITAS AND 

ALTA PLANNING + DESIGN, INC.  

 

IN WITNESS WHEREOF, the Parties have executed this Amendment No. 1 

as of the date first written above.  

CITY OF MILPITAS  

Approved By: 

 

       

Steven G. McHarris, Interim City 

Manager 

 

       

Date 

 

Approved As To Form:  

 

       

Christopher J. Diaz, City Attorney 

 

Approved: 

 

       

Walter C. Rossmann, Risk 

Manager/Director of Finance  

 

Approved As To Content:  

 

       

Steve Erickson, Engineering 

Director/City Engineer  

 

Alta Planning + Design, Inc.  

       

Signature 

       

Name 

 

       

Title 

 

       

Date 

       

DIR Registration Number (If 

Applicable)  

 

DocuSign Envelope ID: 0B564FA5-2976-4D84-A06E-559C944E8F31

May-15-2020

President

Brett Hondorp

5/15/2020

May-19-2020
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AMENDMENT NO. 2  

TO THE PROFESIONAL SERVICES AGREEMENT  

BETWEEN THE CITY OF MILPITAS AND  

ALTA PLANNING + DESIGN INC.  

FOR 

TRAILS AND BIKEWAY PEDESTRIAN MASTER PLAN UPDATE  

 

This Amendment  No.  2 is entered into this ____ day of  October 2020, by and 

between the City of Milpitas,  a municipal  corporation of the State of California 

(hereafter referred to as "City"),  and Alta  Planning + Design Inc .,  a California  

corporation (hereafter referred to as "Consultant").  City and Consultant are  

sometimes individually referred to as “Party” and collectively as  “Parties” in this 

Amendment No 2.  

 

RECITALS: 

 

WHEREAS, on February 20, 2019, the Par ties entered into a  Professional 

Services  Agreement  for Trails and Bikeway Pedestrian Master Plan Update (the 

“Agreement”)  for the maximum amount of $193,183.00,  and with a term period of 

February 20,  2019 to June 30, 2020; and  

 

WHEREAS, on May 19, 2020, the Parties entered into Amendment No.  1  to 

the Agreement ,  which extended the end date of the term period to December 30, 

2020; and 

 

WHEREAS, the Parties now desire to further amend the Agreement to increase 

the compensation amount by $36,219.00, extend the term period end date through 

December  31, 2021,  and revise the Scope of  Work  and Project  Budget accordingly .  

 

NOW THEREFORE, in consideration of the mutual covenants and conditions 

herein contained, the Parties agree to amend the Agreement as follows:  

 

1.  Section 2.  Compensation, subsection b.  - the first  l ine is hereby amended to read as  

follows: “In no event shall  the total  amount paid for services rendered by Consultant  

under this Agreement exceed the sum of Two Hundred and Twenty-Nine Thousand 

Four Hundred Two Dollars and Zero Cents ($229,402.00) .”  

 

2.  Section 5. Term of Performance - the first  l ine is hereby amended to read as follows: 

“The term of this agreement shall  be from February 20, 2019  to December 31, 2021 ,  

unless earl ier terminated as provided herein.”  

 

3.  Exhibit A  (Scope of Services) to the Agreement is deleted and replaced with Exhibit  

A-1  (Scope of Services) ,  at tached hereto and incorporated herein.  

 

4.  Exhibit B  (Fee and Schedule of Charges/Payments ) to the Agreement is deleted and 

replaced with Exhibit B-1  (Fee and Schedule of Charges/Payments ),  at tached hereto 

and incorporated herein.  

 

5.  All other  provisions of the Agreement not amended by this Amendment  No.  2 shall  

remain in full  force and effect .  

 

IN WITNESS WHEREOF, the Parties have executed this Amendment No. 2 as 

of the date first  writ ten above.  

[SIGNATURES ON THE FOLLOWING PAGE]  
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SIGNATURE PAGE OF AMENDMENT NO. 2  

TO PROFESSIONAL SERVICES AGREEMENT BETWEEN  

THE CITY OF MILPITAS AND 

ALTA PLANNING + DESIGN INC.  

 

 

 

 

 

CITY OF MILPITAS  
Approved By:  

 

       

Steven G. McHarris,  City Manager  

 

       

Date 

 

Approved As To Form:  

 

       

Christopher J .  Diaz, City Attorney  

 

Approved:  

 

       

Walter C. Rossmann, Risk 

Manager/Director of  Finance  

 

Approved As To Content:  

 

       

Steve Erickson,  Engineering Director/City 

Engineer  

 

ALTA PLANNING + DESIGN INC.  

 

 

       

Signature  

       

Name 

 

       

Tit le 

 

       

Date 

       

DIR Registration Number ( If  

Applicable)  
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Milpitas Trails Master Plan Update and Bikeway & Pedestrian Master Plan Update 

Alta Planning + Design 

Execution Plan (Scope of Services/Work) 
This project will update two plans for the City of Milpitas  a citywide Trail Plan and a Bicycle and Pedestrian 

Master Plan. These plans for the City of Milpitas that provides a vision and action plan for the City to 

improve safe and convenient travel by active transportation modes in Milpitas. 

Task 1. Kick-Off and Administration 

Task 1.1 Kick off and Administration 

Alta will plan and facilitate a project kick-off meeting and stakeholder strategy session to clarify the project 

scope, background, and priorities. At the conclusion of this meeting, Alta will develop a final project 

management plan, including a data request memo and a proposed public engagement plan. 

ger and the City 

of Milpitas project manager  including email, phone and written communication to keep the City up-to-

date on Plan development.  Alta will conduct monthly project management meetings to review project 

status, schedule, and budget and provide meeting notes at the conclusion of each meeting. 

The kick-off meeting will address: 

• 

• Key issues, opportunities, and areas of concern 

• Revisions (if needed) of project scope, deliverables, and budget

• Public outreach and agency coordination

• Data or information needed to be provided by the City

• Project Milestone and Deliverable Schedule

Task 1.2 Coordination with Neighboring Jurisdictions 
During the course of the project, Alta will coordinate with the cities of Fremont and San Jose, and the 

Valley Transportation Authority (VTA) to ensure that the proposed improvements for Milpitas are well 

integrated into the regional bicycle and pedestrian networks.  Alta will attend up to 6 meetings with 

these partners, either individually or in groups as appropriate. 

Deliverables 

• Final project management plan

• Monthly meeting notes

• Agenda and notes for coordination meetings with neighbors and partners

Task 2. Assess Existing Conditions & Research 
TASK 2.1 EXISTING CONDITIONS 
Alta will submit a data request memo to the City, ensuring we have all available relevant data, plans, 

facilities and supporting infrastructure using data provided by the City. This includes:  

• Pedestrian, bikeway, and trail inventory, including sidewalks, crosswalks, and bikeways.

• Roadway characteristic data provided by the City, County, or Caltrans staff (including number of

travel lanes, roadway/travel lane width, speed limits/speed survey data, and traffic volume data

(as available).

• Existing and proposed land use data available from the City.
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Milpitas Trails Master Plan Update and Bikeway & Pedestrian Master Plan Update 

Alta Planning + Design 

• Demographic data (population, employment, and other information) from the Census, including 

from the American Community Survey. 

• Points of interest and key destinations, including commercial areas, schools, parks, transit stations 

and stops, and others. 

supported by a review of available aerial photography and/or Google StreetView. 

Alta will develop a set of maps, tables, and narrative that describe the existing bicycle and pedestrian 

network and conditions. 

TASK 2.2 DOCUMENT REVIEW 
Alta will also review existing plans and studies from partners of neighboring jurisdictions, including bicycle, 

pedestrian, and trail plans from the cities of San Jose and Fremont, studies from VTA including the Tasman 

Complete Streets Plan, Countywide Bicycle and Pedestrian Plan, and transit access and planning studies. 

Information from the Caltrans District 4 Bike Plan developed by Alta will also be integrated into this 

process. 

TASK 2.3 PROGRAMS REVIEW 
Alta will facilitate a meeting with City Parks and Recreation, City Police and other City agencies and local 

partners that provide existing bicycle and pedestrian programs in the City.  Alta will document existing 

programs including Safe Routes to Schools (SRTS) programs, recreational programs and events run by 

the City, and any other efforts to encourage or educate residents of Milpitas on biking and walking safely. 

The existing conditions, document review and programs review will be integrated into existing conditions 

chapters for the two plans. 

TASK 2.4 BICYCLE AND PEDESTRIAN COUNTS (OPTIONAL) 
Alta will contract with a data collection vendor to collect bicycle and pedestrian counts at up to 10 

locations.  Counts will be collected during AM and PM peak periods on 3 weekdays at each location. 

Deliverables 

• Data request memo (provided at kick off meeting) 

• Maps, data tables, and narrative summarizing the existing network and prior plans 

• Bicycle and pedestrian counts (optional) 

Task 3. Community Outreach 
TASK 3.1 PUBLIC OUTREACH AND ENGAGEMENT STRATEGY 
As the City of Milpitas considers modifications to its physical infrastructure, it is critical to involve citizens 

and stakeholders in the process. Early and sustained involvement helps make a successful project, but 

drawn out schedules can sap the interest of all but most the serious advocates.  

Alta will develop a detailed Public Outreach and Engagement Strategy that describes proposed events 

and identifies the schedule and key considerations for each event.  This document will describe (1) the 

goals of the engagement effort, (2) the key audiences to reach within the City, and (3) the strategies 

(meetings, advertising, and other efforts), to reach these audiences.  

Alta will continue to update the engagement strategy as the planning process continues, updating lists of 

stakeholders and other participants and identifying additional activities as needed to support the plan. 

TASK 3.2 COMMUNITY INPUT MAP 
Alta will provide the City with an online interactive community input map that allows the public to identify 

priority destinations for walking and biking, routes they would like to see improved, and similar information.  
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Alta Planning + Design 

The map allows users to comment on input from other users, allowing for a dialogue among residents. Alta 

has developed a technology to support online map input that works well on computers, tablets and phones. 

The map will be up through the completion of Task 4 and can be continued through the length of the 

project if desired by the City. 

TASK 3.3 COMMUNITY MEETINGS 
Alta will facilitate four community meetings during the course of the project to highlight the two plans, 

focused on providing the public with tangible products that require public engagement. We propose to 

organize the outreach events around the following phases: 

• Needs Workshop.  We propose to conduct a set of public workshops that presents the findings 

of the existing conditions (Task 2) and the needs assessment (Task 4). The workshop will present 

the existing network and programs, gather feeding on network gaps and areas of concern, and 

review data on safety concerns, connectivity, and other factors. These two workshops could focus 

on each plan individually or cover both plans and be held in different areas of the City.   

• Recommendations/Draft Plan.  We propose to conduct a second set of workshops that presents 

draft recommendations for projects and programs for both the Trails Master Plan and the Bicycle 

and Pedestrian Plan. This second set of workshops will be conducted when all of the materials for 

the draft plans are ready, but with enough time to make modifications to the identified project 

needs and the project prioritization process (Task 5). Again, workshops can be held to focus on a 

single plan or can cover both plans at meetings in two different locations. 

All public meeting input will be captured in a working paper and summarized in a chapter of the Plan. 

TASK 3.4 POP UP EVENTS (OPTIONAL TASK)  
Given the challenges of drawing interest to public meetings, we recommend considering conducting 

additional public outreach events that meet the public where they are. This may include farmers markets, 

community festivals, or other community gathering spots.  We have found this approach to be very 

successful for engaging a broader cross-section of the community, including those who may be interested 

in walking and bicycling but who are not interested in attending public meetings.   

For this optional task, Alta would conduct up to four pop-up meetings, which may include: 

• Booths at community events 

• A bicycling and walking tour of existing trails or on-street infrastructure or proposed projects 

Deliverables 

• Final public engagement strategy describing goals of the outreach and proposed events 

• Community input map  

• Public meeting materials, including input boards, presentations, comment cards, and similar 

opportunities 

• Working paper that describes the various input methods and all of the input received 

• Optional pop up meeting plan, materials, and summaries 

Task 4. Identify Gaps and Needs 
Alta will conduct a detailed assessment of gaps and needs for trails, on-street bicycle facilities, and 

pedestrian facilities. This assessment will quantify factors that impact walking and bicycling activity, locate 

network gaps as potential projects, and identify key pedestrian and bicycling areas based on demand and 

supply variables.  

Our approach to this analysis includes: 
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• Safety Analysis.  Alta will use data from the Statewide Integrated Traffic Records System 

(SWITRS) or local police data to identify where there have been collisions, injuries, and fatalities 

involving people walking and biking in Milpitas. 

• Demand Analysis.  Alta will use data about existing and proposed land use, trips, and others to 

identify where there is high demand for biking and walking in Milpitas.  This will consider access to 

transit, schools, work, commercial destinations, and others. It will also make use of data from the 

VTA travel demand model to identify existing trips patterns that may be able to be served by trails, 

bike, and pedestrian infrastructure 

• Connectivity Analysis.  Alta will use data about existing multimodal infrastructure to develop an 

understanding of how well destinations and areas of demand are connected for people who want 

to walk and bike for both transportation and recreation.  This analysis will include rating existing 

bikeway facilities for level of traffic stress (LTS) and pedestrian facilities for pedestrian level of 

service (PLOS). It will also consider how Milpitas bicycle, pedestrian and trail networks connect to 

 

• Design Review. Alta will use best practices in trail, bicycle and pedestrian facility design to inform 

the review of existing facilities and identification of needs.  Alta has helped develop many of these 

guides, including the NACTO Urban Bikeway Design Guide and the FHWA Small Town and Rural 

Multimodal Networks guide.  Alta will use these, along with the dozens of design guides we have 

produced for local agencies to help inform this review. 

Alta will use these analyses to identify: 

• New Trail opportunities along creeks, other infrastructure right-of-ways, or adjacent to public 

street right of ways 

• Gaps in existing bicycle networks, such as disconnected bike networks, intersection crossing needs 

and other conflict points,  

• Gaps in pedestrian networks, such as sidewalk gaps, crossing needs in areas of pedestrian activities 

or at crossings of streets and other public right-of-ways 

• Potential enhancements to trails and bicycle and pedestrian facilities to meet design standards 

• Needs for bicycle facilities, such as bicycle parking, repair stations and other  

• Needs for pedestrian amenities, such as benches, shelters, plantings and others  

Alta will produce a series of maps, tables, and narrative that describe gaps and needs, developing chapters 

for the two plans that synthesize this information into critical needs and gaps that can be addressed by 

the City. Information from the public outreach process will also be integrated into this process. 

Deliverables 

• Plan chapters summarizing needs, including maps, tables, and narrative 

Task 5. Recommended Projects and Facility 
Improvements 
TASK 5.1 PROJECT RECOMMENDATIONS 
The core of the plan will identify recommended projects for future implementation. This task will provide 

Milpitas with a list of projects, a method to prioritize projects, and identification of funding sources to 

support future projects. Based on the needs analysis and public and stakeholder input, Alta will develop a 

recommended network that includes trails, bicycle and pedestrian facilities. These networks will be 

developed for each plan considering the unique elements appropriate to that plan.  
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The Trails Master Plan will focus on trail improvements and new trails that help produce a trail system for 

the City. This will address trail width, materials, accommodation of bicyclists and pedestrians, access to 

parks and other recreational destinations, and identify needed amenities to support the overall network. 

The plan will also address and identify potential improvements to trail crossings, including use of physical 

infrastructure, striping, and signal strategies to improve safety and comfort for trail users. 

The Bicycle and Pedestrian Master Plan will provide a blueprint for implementing bicycle and pedestrian 

infrastructure. It will integrate many elements of the Trails Master Plan as trails are a critical element in an 

overall bicycle and pedestrian network.  It will also identify needed on-street bicycle facilities and facility 

improvements and will identify pedestrian improvements, including potential crossing improvements that 

can help improve the safety of people walking in the City. 

TASK 5.2 PROJECT PRIORITIZATION 
Alta will prepare a robust framework for evaluating projects using a qualitative process that is organized 

s. Typical project evaluation criteria include: 

• Public Support.  The project provides a significant improvement to a community identified 

challenge area. 

• Safety. The project addresses safety concerns such as reported collisions or areas of high risk. 

• Connectivity. The project improves overall network connectivity or provides access to key 

destinations. 

• Transit Support: The project provides an improved connection to transit. 

• Quality.  The project type is appropriate for the context, providing low stress travel for people 

walking and biking. 

• Feasibility.  The extent of project constraints in terms of right-of-way acquisition, impacts on 

traffic operations, cost, and other factors. 

Alta will work with the City to finalize the criteria and evaluation method and apply these to the projects 

and will present the proposed process to City residents in the second set of workshops. These will be 

applied to the proposed projects from each plan and used to help identify priorities.   

Alta will also develop an implementation strategy that identifies potential funding opportunities  including 

local, regional, and statewide funding  and applies those to each project. This will help the City identify 

both priorities and appropriate methods for implementation, including relevant funding sources. 

TASK 5.3 PROGRAMS RECOMMENDATIONS 
The Alta team will develop specific program recommendations in coordination with implementing 

agencies. Alta is the only bicycle and pedestrian planning firm with a department dedicated to planning 

and implementing education and encouragement components of active transportation programs including 

workshops, contests, and other promotional activities. The Alta team will utilize our expertise in developing 

and leading Transportation Demand Management (TDM) and other active transportation programs to 

develop a customized and achievable set of recommendations. Enforcement and safety recommendations 

may also include ways to improve safety along bike/pedestrian trails using guidelines and policies for 

-

techniques. 

TASK 5.4. DRAFT AND FINAL PLAN DOCUMENTS  
Alta will develop administrative draft plans for both the Trails Master Plan and the Bikeway and based on 

the work conducted in prior tasks. The objective of this task is to produce a simple but useful plan that 

captures existing conditions, a future vision for bicycle and pedestrian accommodation in Milpitas, and the 

implementation steps needed to get to that vision (including priority and timing).  
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Alta will revise the administrative draft plans into public draft plans based on a consolidated, consistent 

set of comments from the City. The public draft plans will be posted for review by the public and Alta will 

work with the City to provide opportunities to receive feedback on the draft. 

Alta will compile the comments received from the public into a matrix with a proposed disposition for each 

comment.  Similar comments will be grouped for easier review.  Alta will meet with the City to review this 

matrix and revise the disposition matrix.  After completing that review, Alta will develop a Final Draft Plan 

for the City to review and will make necessary updates to the Final Plan after review by the City. 

Alta will present the final plans to the City Council or other appropriate bodies and make minor 

modifications as needed to achieve adoption of the plans. 

TASK 5.5 PROJECT CUT SHEETS (OPTIONAL TASK) 
For a up to 10 priority projects identified by the City, Alta will create project cut sheets that capture: 

• Summary information about the project  location, improvement characteristics

• Existing and proposed cross section

• A rendering or photosimulation that provides an easy means to understand the future project

• Information on potential tradeoffs required to implement the project (e.g., impacts to parking,

vehicle lanes, etc.)

These cut sheets are often useful to support grant applications and to provide decision makers and the 

public with clear information about proposed priority improvements. 

 

 

 

 

as new development, the new BART station, or regular street resurfacing.
bicycle and pedestrian design solutions as part of project opportunities that arise from other projects such 

ongoing images and information on local infrastructure that provides the City with a resource to implement 
Alta will develop a set of design guidelines tailored to the unique context of the City of Milpitas, using 

Creek Trail standards•

ization PolicyPedestrian improvement standards, accessibility issues, and crosswalk Priorit•

Bicycle parking recommendations by land use type•

Striping and signing recommendations•

Bicycle detection recommendations•

Bikeway and trail intersection guidance•

recommended widthsBikeway, trail, and sidewalk •

policies. Design guidelines will include the following:
Alta will develop design guidelines to reflect changes in best practices and in coordination with the City’s 

TASK 5.6. DESIGN GUIDELINES
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Combined Plan + Second Administrative 
Draft Review

 
This document describes an additional task that will combine the separate Bicycle &

 

Pedestrian Master 
Plan Update and Trail Master Plan Update into a single

 

document. This amendment also includes a 
second Administrative Draft Review and associated edits. 

    
 

Task 7. Planning Document Development

 

Incorporating comments provided on the Administrative Drafts

 

for the Bicycle & Pedestrian Master Plan 
and Trail Master Plan, Alta will combine the two draft plans into a single

 

document. The resulting 
document will

 

incorporate previously-drafted content to the extent possible

 

and eliminate redundancies. 
The final structure of the document will be determined in conjunction with the City prior to beginning 
edits. 

 

This task includes a second round of Administrative Draft Review (for the combined plan) and associated 
edits prior to development of the Public Draft. For the Administrative Draft we assume one (1) round of 
review

 

by City staff and

 

no

 

Executive Team review. Edits

 

to the Administrative Draft will

 

be based on one 
set of consolidated, consistent city comments

 

and will be incorporated into the Public Draft plan.

 

Deliverables

 

•

 

Administrative Draft Bicycle, Pedestrian, and Trail Master Plan Update

 

(combined single

 

document)

 

•

 

One (1) round

 

of

 

edits on Administrative Draft Plan, based on consolidated city comments

 

•

 

Public Draft Bicycle, Pedestrian, and Trail Master Plan Update (combined single document)

 

  

on consolidated city commentsOne round of edit on the Virtual Open House platform based•
Draft Virtual Open House platform•
comments
One round of edits on the Virtual Open House Draft Content, based on consolidated city •

l Open House Draft Content, including text, maps, charts and tablesOne Virtua•
 Deliverables1Task 8.

.Alta will launch the Virtual Open House and provide operational support•
modification based on a consolidated set of comments prior to launch.

is included, with of the Virtual Open House platforme round of client reviewtesting. On
The City will have the opportunity to review and share internally for the purposes of review and •
up to five interactive elements, such as voting, survey functions, or a comment form. 

. The platform will be interactive and include mapping styleandand feel, including color palette
Alta will develop the Virtual Open House platform. The Virtual Open House will use the Plan look •

ut.review prior to developing the website pages and layo
. Alta will provide an outline of content for ts when possiblemenwill rely on existing plan ele

Virtual Open House content, including text, maps, charts, and tables. Content Alta will develop •

gather public feedback about the plan. This task includes the following components:
and to also e planning process and draft planOpen House will be to provide a succinct overview of th

conditions, previous public engagement, and recommendations development. The purpose of the Virtual 
existing and an overview of the Draft Plan. Anticipate content for the Virtual Open House includes:

will provide information on project activities to dateAlta will develop and host a Virtual Open House that 
Task 8.1 Virtual Open House

Plan EngagementDraft Public . 8Task 
the remaining Task 3 Engagement activities.Plan comment period. These tasks are in addition to 

that supports additional public engagement for the Public additional task document describes an This 

Plan EngagementDraft Public 

92



 

EXHIBIT B-1 

Fee & Schedule of Charges/Payments 

The Designer shall be paid on a time and materials basis for all Services rendered up to the not-to-exceed 
Total Compensation. Designer’s compensation and reimbursable expenses shall be paid by City to Designer 
no more often than monthly. Such periodic payments shall be calculated on a time and materials basis and 
made based upon the percentage of task completed in accordance with the compensation rates indicated in 
Exhibit “B” attached hereto and incorporated herein by reference. In order to receive payment, Designer shall 
present to City an itemized statement which indicates Services performed, method for computing the amount 
payable, percentage of task completed, and the amount to be paid. The statement shall describe the amount of 
Services provided since the initial commencement date, or since the start of the subsequent billing periods, as 
appropriate, through the date of the statement, as well as those expenses for which reimbursement is 
requested for that statement period. The total amount paid to Designer shall never exceed the Total 
Compensation without the prior written approval of City. 

Fee Schedule/Project Budget attached to this Exhibit B-1. 
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Project Budget
Milpitas Trails Master Plan Update and Bikeway & Pedestrian Master Plan Update

Principal-in-

Charge

Project 

Manager

Senior 

Planner Engineer

Designer/ 

Graphics

Planner/ 

Outreach GIS

Hugh 

Louch

Jeff 

Knowles

Beth 

Martin
Joe Paull

Ryan 

Booth

Ben 

Frazier

Lisa 

Schroer

2019 Hourly Rate** $275 $193 $112 $122 $104 $104 $104

1 Kick-Off and Administration 4 28 35 0 0 0 0 67 $10,424

1.1 Kick-Off and Administration 2 16 20 38 $5,878

1.2 Coordination with Neighboring Jurisdictions 2 12 15 29 $4,546

2 Assess Existing Conditions & Research 4 10 28 0 0 40 24 106 $12,822

2.1Existing Conditions 2 4 12 16 24 58 $6,826

2.2 Document Review 1 2 8 12 23 $2,805

2.3 Programs Review 1 4 8 12 25 $3,191

3 Community Outreach 13 37 54 0 0 56 18 178 $24,460

3.1 Public Outreach and Engagement Strategy 1 4 4 8 17 $2,327

3.2 Community Input Map 1 2 8 2 13 $1,457

3.3 Community Workshops 12 32 48 40 16 148 $20,676

4. Identify Gaps and Needs 8 16 36 0 0 40 31 131 $16,704

4.1 Identify Gaps and Needs 8 16 36 40 31 131 $16,704

5. Recommended Projects & Facility Improvements 26 84 176 24 48 204 144 706 $87,186

5.1 Project Recommendations 4 20 40 24 64 80 232 $27,344

5.2 Project Prioritization 4 16 40 40 24 124 $15,324

5.3 Programs Recommendations 2 8 16 20 46 $5,966

5.4 Draft and Final Plan Documents 16 40 80 48 80 40 304 $38,552

Staff Hours 55 175 329 24 48 340 217 1188 $151,596

Web Input Map $2,000

Reimbursable Expenses & Travel $950

Project Total $15,125 $33,775 $36,848 $2,928 $4,992 $35,360 $22,568 $154,546

Additional Servcies Previously Added $38,637

Project Total + As-Needed Services $193,183

* Hours and staff assignments can be adjusted by the consultant as needed to implement the tasks described during the course of the project.

** Hourly rates are for calendar year 2019, and will be adjusted if work is continued into subsequent year(s).

*** Includes $10,000 in direct costs for count collection

Alta Planning + Design

Task 

Hours

Total Task 

FeeTASK

Alta Planning + Design 

5.6. Design Guidelines $11,092

$14,9257.1 Planning Document Development
$10,2028.1 Pub   lic Draft Engagement
$36,219Total Additional Tasks

New      Project Total $229,402
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City of Milpitas, California 

              

BUDGET CHANGE FORM 

 

 From* To* 

Type of Change 

 

 

Account 

 

Amount 

 

Account 

 

Amount 

Check one: 
 

  Budget Appropriation 

  Budget Transfer 

 

 

330-2931 

331-9513448153899 

 

$36,219 

$36,219 

 

330-3999 

331-951344824800 

 

$36,219 

$36,219 

 

Receive a status report on Trails and Bikeway Master Plan Update, Project No. 3448; Approve and 
Authorize the City Manager to Execute Amendment No. 2 to the Consultant Services Agreement with Alta 
Planning and Design in the amount of $36,219 and Extend the Term of the Agreement to December 31, 
2021 for the Trails and Bikeway Master Plan Update, Project No. 3448; and Approve a Budget 
Appropriation. 
 
Background: 
Project Number 3448, Trails and Bikeway Master Plan Update is in the approved 2020-2025 Capital 
Improvement Program and provides an update to the City’s plan. The updated master plan will include 
recommended improvements for connectivity to local destinations for all users including pedestrians and 
bicycles. The plan will identify gaps in the City’s regional trail system, develop trail design guidelines, 
support economic development, and enhance the quality of life for residents. The updated plan will consider 
bikeway & pedestrian uses and will explore enhancement of existing networks and recommend 
opportunities for improvement and expansion. 
On February 26th, 2019, the City Council authorized the City Manager to execute a consultant services 
agreement (Attachment 1) with Alta Planning and Design in the amount of $193,183 to complete the update 
of the Trails and Bikeway Master Plan Update, and Amendment 1 (Attachment 2) was executed on May 19, 
2020 to extend the expiration of the agreement from June 30, 2020 to December 30, 2020.  
 
Analysis: 
The remaining project tasks include completion of draft plan, public comment on draft plan, and plan 
adoption. 
As a result of current COVID-19 pandemic, the consultant has not achieved the level of community input 
and participation as desired for the draft plan. Staff recommends extending the contract expiration date and 
expanding the consultant’s scope of work to allow for additional public outreach tasks. Recommended 
additional scope of work tasks include efforts to promote community engagement by exploring unique 
interactive website designs and presentations that will generate interest and interactions with the public in 
lieu of any physical meetings.  
Staff has negotiated a scope and fee for Amendment 2 (Attachment 3) with the consultant to provide the 
additional community outreach tasks for a fee not to exceed $36,219 which is considered reasonable for the 
services provided. The total contract compensation would be $229,402, and a budget appropriation 
(Attachment 4) of $36,219 from the General Government CIP Fund into project number 3448 Trails and 
Bikeway Master Plan Update is required.  
With approval of Amendment 2, draft plan is targeted for November 2020. Additional public engagement 
would be held to present the draft plan in December 2020 and January 2021. The final plan is targeted for 
February 2020 where it would be adopted at City Council. 
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Staff recommends the City Council approve the requested budget appropriation and approve and authorize 
the City Manager to execute Amendment No. 2 to the consultant services agreement with Alta Planning and 
Design in the new amount of $229,402 with a term through December 31, 2021. 
 
Policy Alternative: 
Alternative: Do not receive a status report. Do not approve the requested budget appropriation and not 
approve Amendment No. 2.  
Pros: None 
Cons: Due to the implications of COVID-19 pandemic, the consultant was not able to complete the desired 
level of public engagement as required for a Master Plan update. The plan could move forward without 
amending the consultant agreement, however there would likely be limited public input. 
 
Reason for not recommending: The update to the City’s Trails and Bikeway Master Plan will be a long-term 
document identifying where improvements to infrastructure is needed. Staff believes that a high level of 
public input is needed to effectively capture the desires of the Milpitas community.  
 
Fiscal Impact: 
The project has an approved budget of $210,000 funded in FY 2020-21 with funds from the General 
Government CIP Fund. The approval of a budget appropriation (Attachment 4) of $36,219 from the General 
Government CIP Fund is required to execute Amendment No. 2 for this project. The following is a summary 
of the fiscal impact: 
 

Description Approved 
Budget 

Requested 
Additional 
Budget 

Total 
Budget 

Design $200,000 $36,219 $236,219 

Administration $10,000  $10,000 

Total $210,000 $36,219 $246,219 

 
California Environmental Quality Act: N/A 
Not Applicable 
 
Recommendations: 

1) Receive a status report on Trails and Bikeway Master Plan Update, Project No. 3448  
2) Approve and authorize the City Manager to execute Amendment No. 2 to the Consultant 

Services Agreement with Alta Planning and Design in the new amount of $229,402 with a term 
through December 31, 2021 for the Trails and Bikeway Master Plan Update. 

3) Approve a budget appropriation of $36,219 from the General Government CIP Fund into Project 
No. 3448. 

 
Attachments: 
1 – Consultant Services Agreement with Alta Planning and Design  
2 – Amendment No. 1 
3 – Amendment No. 2 
4 – Budget Change Form 
 

 Check if City Council Approval required.                  Meeting Date:  October 20, 2020 
 
 

   Requested by: Department Head: Steve Erickson Date: October 20, 2020 

 Reviewed by: Finance Director: Walter C. Rossmann Date: October 20, 2020 

 

 Date approved by City Council, if required: Confirmed by: 

FI/24786/V Form 30-222 (Rev. 1/92) 
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CITY OF MILPITAS 
AGENDA REPORT 

(AR) 
 
 
 

Item Title: Approve Change Order No. 2 in the Amount of $268,841 for the Contract with 
Redwood Construction and Equipment, Inc. for the Citywide Parks and 
Playgrounds Rehabilitation Project, Increasing the Total Project Amount Not to 
Exceed from $1,720,164 to $1,989,005 

Category: Consent Calendar-Community Services and Sustainable Infrastructure 

Meeting Date: 10/20/2020 

Staff Contacts: Chris Schroeder, 408-586-3161 and Tony Ndah, 408-586-2602 

Recommendation: Approve Change Order No. 2 in the amount of $268,841 for the contract with 
Redwood Construction and Equipment, Inc. for the Citywide Parks and Playgrounds 
Rehabilitation Project, increasing the total project amount not to exceed from 
$1,720,164 to $1,989,005. 

 
Background: 
As part of the FY 2019 – 2024 Capital Improvement Program, City Council approved Project No. 3424 – 
Citywide Park Rehabilitation which provided funding for the rehabilitation of City-owned parks and playgrounds 
throughout the City.  
 
On February 18, 2020 Council approved a contract with Redwood Construction and Equipment, Inc. 
(Contractor) for the rehabilitation of parks playgrounds at fifteen City parks (Project).  The Project provides 
equipment play structure and play surface repairs while updating the playgrounds to current CPSI safety 
standards. Work under the Project includes repair and/or replacement of sections of failed pour-in-place (PIP) 
play surfaces, replacing of sand with engineered wood fiber (EWF), and replacement of old 
playground structures. Work on the Project began in March 2020 and will be completed in three phases over 
the next three fiscal years. 
 
On August 16, 2020, the City issued Change Order No. 1 for the Project to add additional funds for the removal 
of a concrete pad discovered during surface preparation at Foothill park. Change Order No. 1 added $4,512.00 
to the contract total for a new not-to-exceed amount of $1,720,164.00 and no time extension.  
 
In an effort to reduce long term maintenance cost of play surfaces around the fall zones of play structures, staff 
is bringing forward Change Order No. 2 for approval, which would reduce the amount of engineered wood fiber 
(EWF) used around fall zones by installing poured-in-place (PIP) rubber surfaces.  
 
Analysis: 
The original contract specifications called for the use of engineered wood fiber (EWF) as fill material in the fall 
attenuating surface zones at multiple play structures which were previously filled with sand. This material was 
selected because it offered the least expensive initial option for fill material that met American Society for 
Testing and Materials (ASTM) guidelines for playground safety.  EWF can become compacted over time, 
reducing its effectiveness as a fall attenuating surface and requiring regular monitoring of fill levels, in order to 
prevent compaction and ensure that fill volume meets ASTM and Consumer Product Safety Commission 
(CPSC) standards. Fill level standards are met through raking of the material to prevent compaction and the 
addition of fill in order to meet depth guidelines. These actions result in additional operational and maintenance 
costs over the long-term use of the playgrounds. 
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In contrast, Poured-on-Place (PIP) rubberized surfaces has a higher initial cost, but provides greater benefit 
over the long-term, since the PIP material is more durable, especially in highly trafficked areas, and is less 
vulnerable to weathering activities like rain or sun. PIP has an average longevity of ten years or more based on 
use conditions. The surface is easier to maintain as it can be easily washed down or have materials removed 
by use of a leaf blower. The surface also provides an additional layer of safety as it is fixed to the location in 
which it was poured and cannot be easily displaced by normal play activities.  
 
The proposed change order would replace portions of the engineered wood fiber specified in the bid 
documents with Poured-In-Place surfaces at the following parks:  
 

 Dixon Landing 

 Foothill 

 Hillcrest 

 Oliver Jones 

 Ben Rodgers 
 
The change order is for $268,841, which results in a new contract not-to-exceed amount of $1,989,005. This 
change order would also add 150 days to the Project to allow for the work outlined in Change Order No. 2 to 
be performed by the Contractor for a new contract end date of May 30, 2022. 
  
Policy Alternative: 
 
Alternative: Direct City Staff to reject the change order and proceed with Engineered Wood Fiber per the 
original scope of the Project. 
Pros: Cost savings equal to the amount of $268,841 per the proposed Change Order No. 2. 
Cons: Increased operational and maintenance costs over the long-term associated with staff oversight and 
replenishment of EWF material. 
 
Reason not recommended: The installation of Poured-in-Place rubber will reduce the long-term maintenance 
cost for these playgrounds.  
 
Fiscal Impact: 
There are sufficient funds available in Capital Improvement Project No. 3424 Citywide Park Rehabilitation. 
 
California Environmental Quality Act: 
This Project is exempt from CEQA under Class 1 - Section 15301 - Existing Facilities because they relate to 
the operation, repair, maintenance or minor alterations to a public facility involving no or negligible expansion 
of use.   
 
Recommendation: 
Approve Change Order No. 2 in the amount of $268,841 for the contract with Redwood Construction and 
Equipment, Inc. for the Citywide Parks and Playgrounds Rehabilitation Project, increasing the total project not-
to-exceed amount from $1,720,164 to $1,989,005. 
 
Attachment 
NIB 2390 Change Order No. 2 
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City of Milpitas 
455 E. Calveras Boulevard 

Milpitas, California 93035 

 
CONTRACT CHANGE ORDER NO. 2 

Date:  21 October 2020 

To:   Redwood Engineering Construction Inc. 

416 D Street 

Redwood City, CA 94063 

Attn:  Ben Cerney 

Project: NIB 2390 Citywide Parks and Playgrounds Rehabilitation  

This Change Order covers changes to the contract as described herein. The Contractor shall 
construct, furnish equipment and materials, and perform all work as necessary or required to 
complete the Change Order items for the amount agreed upon between the Contractor and City 
of Milpitas and set forth herein. 

Item 
No. 

Description of Changes 

Contract 
Time 

Extension, 
Days 

1 

Contractor to install Poured-in-Place (PIP) rubber 
surfacing around all the fall zones of the equipment in lieu 
of the Engineer Wood Fiber (EWF) that was to be 
installed per the original specifications at Dixon Landing 
Park (Exhibit A) 

30 

2 

Contractor to install Poured-in-Place (PIP) rubber 
surfacing around all the fall zones of the equipment in lieu 
of the Engineer Wood Fiber (EWF) that was to be 
installed per the original specifications at Foothill Park. 
Contract to also install 7.75” of fill/base rock to lower level 
service to correct elevation prior to PIP installation. 
(Exhibit B) 

30 

3 

Contractor to install Poured-in-Place (PIP) rubber 
surfacing around all the fall zones of the equipment in lieu 
of the Engineer Wood Fiber (EWF) that was to be 
installed per the original specifications at Hillcrest Park. 
Contract to also install 7.75” of fill/base rock to lower level 
service to correct elevation prior to PIP installation. 
(Exhibit C) 

 Increase/ 
(Decrease) 
in Contract 
Amount 

 

$18,837.00 

$65,810.00 

$44,159.00 

30 
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2 

 

4 

Contractor to install Poured-in-Place (PIP) rubber 
surfacing around all the fall zones of the equipment in lieu 
of the Engineer Wood Fiber (EWF) that was to be installed 
per the original specifications at Oliver Jones Park. 
Contract to also install 8-10" of fill/base rock to lower level 
service to correct elevation prior to PIP installation. 
(Exhibit D) 

$67,715.00 30 

5 

Contractor to install Poured-in-Place (PIP) rubber 
surfacing around all the fall zones of the equipment in lieu 
of the Engineer Wood Fiber (EWF) that was to be installed 
per the original specifications at Ben Rodgers Park. 
Contract to also install 8-10" of fill/base rock to lower level 
service to correct elevation prior to PIP installation. 
(Exhibit E) 

$72,320.00 
 
 
 
 

30 

 Totals 
 
 

 
 

$ 268,841 
 
 
 

150 

 
 

Original Contract Amount: $1,715,652.00 

Change by Previous Change Order(s):  4,512.00 

Contract Price Prior to this Change Order:  $1,720,164.00 

Current Change Order Amount: $268,841.00 

Revised Contract Amount including this Change Order:  $1,989,005.00 
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Exhibit B
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Exhibit C
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CITY OF MILPITAS/MILPITAS 

MUNICIPAL FINANCING AUTHORITY 
AGENDA REPORT 

(AR) 
 
 
 

Item Title: Conduct a Public Hearing and Adopt Resolutions Authorizing the Sale and 
Issuance of tax-exempt Lease Revenue Bonds  

Category: Leadership and Support Services 

Meeting Date: 10/20/2020 

Staff Contact: Walter C. Rossmann, 408-586-3111 

Recommendations: 1. Open the public hearing, receive any comments and move to close the public 
hearing. 

2. Adopt resolutions of the City Council of the City of Milpitas and Governing Body of 
the Milpitas Municipal Financing Authority authorizing and directing the City 
Manager, Assistant City Manager or Deputy City Manager to execute the sale and 
issuance of 2020 Lease Revenue Bonds with an estimated aggregate principal 
amount of not-to-exceed $25 million to finance the construction of Fire Station #2 
and energy efficiency projects. 

 
Background: 
As part of the approval of the FY 2019-20 Adopted Budget and FY 2019-24 Capital Improvement Program, the 
City Council approved the replacement of the former Fire Station #2 building with a new fire station on the 
same site located at 1263 Yosemite Drive in the City, near the intersection of Highway 680 and East Calaveras 
Boulevard. The project was budgeted for $19.2 million with $6.2 million funded from the General Government 
CIP Fund and $13 million through debt financing. The former fire station was constructed in 1969 and had 
reached the end of its service life. The new fire station is planned to be approximately 10,300 square feet on a 
single level and will be built on the same site. The station is designed to provide for additional fire apparatus, 
sustainable elements, gender equality/privacy, operational efficiencies to improve response times and to meet 
current building and fire codes for “essential services buildings.” At the time of budget approval, it was intended 
to seek Council authorization for the sale of tax-exempt lease revenue bonds in April 2020.  However, due to 
COVID-19, the project was delayed. 
 
On July 24, 2020 and on July 31, 2020 in accordance with the bidding requirements under the Uniform Public 
Construction Cost Accounting Act the construction contract for the Fire Station #2 replacement was advertised. 
Bid opening was held on September 10, 2020 and four sealed bid proposals were received. The Engineer’s 
Estimate for the project was $10,830,000 and the apparent low bid received was $7,638,200. One bid protest 
was received on September 14, 2020 and it was reviewed by the City Attorney and determined to be meritless. 
Written notice of staff’s intent to recommend rejection of the bid protest to the City Council was delivered to the 
contractor that submitted the protest on or about September 25, 2020. Demolition of the former First Station #2 
building is complete. Assuming authorization for the construction of the new building is expected to begin in 
January 2021 and to be completed by spring of 2022. Due to the low bid of $7.6 million vs. the Engineer’s 
Estimate of $10.8 million, the need for debt financing for this project is recommended to be reduced by $3.4 
million from $13.0 million to $9.6 million. 
 
On October 6, 2020, the City Council adopted a resolution authorizing the City Manager to execute a contract 
with ENGIE Services U.S. for energy and water conservation measures including LED lighting upgrades, and 
energy resiliency improvements to certain facilities to mitigate impacts from future power outages subject to the 
City obtaining the necessary financing in the amount of $11.3 million and appropriation of funds. To achieve 
efficiencies in costs of issuance and the lowest overall borrowing cost, the financing planned for the Fire 
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Station #2 project will be combined with the financing for the energy efficiency projects.  Once the City receives 
the bond proceeds, staff will return with the necessary appropriation action scheduled for the November 17 
City Council meeting. 

Analysis: 
This staff report relates to the proposed issuance of the 2020 tax-exempt Lease Revenue Bonds (the “Bonds”) 
in the estimated principal amount of $18.9 million by the Milpitas Municipal Financing Authority (the 
“Authority”). The City Council serving in its role as governing body of the Authority is asked to approve 
issuance of the Bonds and all related documents. The City Council is also asked to approve the documents on 
behalf of the City, as the source of repayment on the Bonds is the lease payment made by the City from the 
General Fund.  The near-final versions of these documents are attached. 
 
Today’s interest rate environment is very favorable for issuing long-term debt, which means historically low 
borrowing costs for the City. As of October 9, 2020, the 10-year treasury yield was 0.79% and the 30-year 
treasury yield was 1.58%. On October 9, 2019, the 10-year treasury yield was 1.58% and the 30-year treasury 
yield was 2.08%, which is approximately 80 basis points and 50 basis points lower than they were a year ago, 
respectively.  
 
Staff, working with its consultants, has determined that, due to prevailing financial market conditions, it is in the 
best interests of the City at this time to issue tax-exempt Bonds since interest rates are at or near historic lows.  
The Bonds will generate proceeds of $9.6 million to pay the costs billed to the City for the replacement of Fire 
Station #2 ($15.8 million) and energy efficiency projects ($11.3 million). The Bonds will mature in FY 2041 and 
the Authority will make semi-annual debt service payments on June 1 and December 1, commencing on June 
1, 2021. The interest payments due on June 1, 2021, December 1, 2021 and a portion due on June 1, 2022 
will be paid by capitalized interest that will be funded by the Bonds. 
 
Staff has been in the process of obtaining an underlying credit rating for the Bonds from Standards & Poor’s. It 
is expected the credit rating from Standards & Poor’s will help the City obtain the best possible interest rates. 
The City does not currently have a rating on its General Fund by Standard & Poor’s as there is no outstanding 
General Fund debt. 
 
The resolutions being presented for approval authorize the issuance of the Bonds and approve the form of and 
execution of, the related financing documents. The resolutions contain parameters that the principal amount of 
the Bonds cannot exceed $25 million, the Underwriter’s discount with respect to the Bonds shall not exceed 
0.70% of the principal amount of the Bonds, and the true interest cost of the bonds shall not exceed 4.0%. 
These numbers represent the not-to-exceed parameters and the principal amount and true interest cost will 
fluctuate depending on market interest rates at the time of the bond sale.  The not-to-exceed parameters are 
set higher than current estimates to allow for flexibility in determining the Bond terms at the time of sale. The 
financing documents will be finalized when the exact terms of the Bonds are determined at the time the Bonds 
are sold to investors, anticipated to occur around October 27th with an anticipated bond closing of November 
10. The forms of the documents to be approved are: 
 
This term and resulting annual principal and interest payments area in alignment with the Council approved 
rate study. 

 Indenture of Trust – The Indenture is a contract between the Authority and U.S. Bank National 
Association, acting as trustee for the Bondholders. The Indenture specifies the Trustee, dated date, 
maturity dates, interest rate or rates, interest payment dates, denominations, forms, registration 
privileges, manner of execution, place or places of payment, terms of redemption and other terms of the 
Bonds.    

 Site Lease – The Site Lease provides for the lease of City properties to the Authority in exchange for a 
one-time upfront rental payment sufficient to finance the capital improvement projects.  The initial 
Leased Property consists of (1) the Fire Station #2 site located and the new fire station to be built 
thereon, and (2) the Barbara Lee Senior Center.  After Fire Station #2 is completed, it is anticipated that 
there will be sufficient value in that single leased property for the City to release the Barbara Lee Senior 
Center as part of the Leased Property, so that only Fire Station #2 will remain encumbered. 
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 Lease Agreement – Under the Lease Agreement, the Authority will sublease the Leased Property back 
to the City in exchange for semi-annual lease payment sufficient to pay debt service due on the Bonds. 
The lease payments made by the City under the Lease Agreement will be assigned by the Authority to 
the Trustee, and used by the Trustee to pay debt service on the Bonds as it becomes due.   

 Assignment Agreement – The Assignment Agreement enables the Authority to assign and transfer 
certain rights under the Lease Agreement, including the right to receive the City’s semi-annual lease 
payments, to the Trustee for the benefit of the owners of the Bonds. 

 Bond Purchase Agreement – The Bond Purchase Agreement is a contract between the Authority, the 
City and Stifel, Nicolaus & Company, as underwriter (the “Underwriter”), whereby the Authority agrees to 
sell the Bonds to the Underwriter and the Underwriter agrees to buy the Bonds from the Authority for 
resale to the public.  

 Preliminary Official Statement – The Preliminary Official Statement is the offering statement used by 
the Underwriter to inform the marketplace of the terms of the Bonds and contains all relevant information 
for the investor to decide whether to purchase the Bonds.  

 Continuing Disclosure Certificate - Contained in the Preliminary Official Statement is the form of the 
Continuing Disclosure Certificate, which requires the City to submit annual continuing disclosure reports 
and notice of certain listed events to the marketplace as long as the Bonds are outstanding. Willdan 
Financial Services, as dissemination agent, will assist the City with this responsibility. 

 
The financing team (consisting of bond counsel/disclosure counsel, municipal advisor, underwriter, staff, and 
the City Attorney’s Office) reviewed and approved for transmittal the Preliminary Official Statement to the City 
Council, sitting as the governing body of the Authority. The distribution of the Preliminary Official Statement by 
the Authority is subject to federal securities laws, including the Securities Act of 1933 and the Securities 
Exchange Act of 1934. These laws require the Preliminary Official Statement to include all facts that would be 
material to an investor related to the purchase of the Bonds. Material information is information that there is a 
substantial likelihood would have actual significance in the deliberations of the reasonable investor when 
deciding whether to buy or sell the Bonds. If the members of the City Council conclude that the Preliminary 
Official Statement includes all facts that would be material to an investor in the Bonds, it may adopt a 
resolution that authorizes staff to execute a certificate to the effect that the Preliminary Official Statement has 
been “deemed final.” 
 
The Securities and Exchange Commission (the “SEC”), the agency with regulatory authority over compliance 
with federal securities laws, has issued guidance as to the duties of the members of the City Council, sitting as 
the governing body of the Authority, with respect to its approval of the Preliminary Official Statement. In its 
“Report of Investigation in the Matter of County of Orange, California as it Relates to the Conduct of the 
Members of the Board of Supervisors” (Release No. 36761, January 24, 1996), the SEC indicated that, if a 
member of the governing body has knowledge of any facts or circumstances that an investor would want to 
know about prior to investing in the Bonds, whether relating to their repayment, tax-exempt status, undisclosed 
conflicts of interest with interested parties, or otherwise, he or she should endeavor to discover whether such 
facts are adequately disclosed in the Preliminary Official Statement. In the release, the SEC indicated that the 
steps that a member of the governing body could take include becoming familiar with the Preliminary Official 
Statement and questioning staff and consultants about the disclosure of such facts. 
 
The proposed Bonds are being issued under the City’s adopted debt and disclosure policies (see attached) 
approved by the City Council on October 17, 2017 and the Authority’s debt policy approved by the Board on 
October 15, 2019 (see attached). The proposed Bonds meet all requirements outlined in the City’s adopted 
policies. 
 
Pursuant to the requirements of Section 5852.1 of the California Government Code (“Code”), set forth below 
are good faith estimates provided by the Municipal Advisor, based on market conditions as of September 30, 
2020.  The following estimates and the final costs will depend on market conditions and can be expected to 
vary from the estimated amounts set forth on the following page. 
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 The true interest cost of the Bonds is estimated at 2.57% calculated as provided in Section 
5852.1(a)(1)(A) of the Code. 

 The finance charge of the Bonds, including all fees and charges paid to third parties, including 
underwriter’s discount, is estimated at $343,452. 

 Proceeds of the Bonds received by the Authority for the sale of the Bonds, less the finance charge, is 
equal to $21,579,013. 

 The total payment amount including principal and interest calculated as provided in Section 
5852.1(a)(1)(D) of the Code is estimated at $28,724,258. 

 
Policy Alternative: 
 
Alternative: Do not issue Bonds in the amount of $18.9 million to finance the replacement of Fire Station #2 
($9.6 million from Bonds and $6.2 million from City) and energy efficiency projects ($11.3 million). 
 
Pros: Avoids interest payments over 20 years in the amount of $9.8 million. 
Cons: The Fire Station #2 needs to be rebuilt because the previous building was demolished in Spring and the 
temporary facility is insufficient for long-term use. Without the bond financing, the City will have to deplete its 
Facilities Replacement Reserve of $7 million and the General Government CIP Fund unassigned fund balance 
($4.1 million) to rebuild the Fire Station #2 and not proceed with the energy efficiency projects. 
 
Reason not recommended: Financing costs are at historic lows and the savings from the energy efficiency 
projects are projected to pay for the annual debt service with net average annual savings of over $300,000 
over 25 years. 
 
Fiscal Impact: 
The annual debt service from the sale of the Bonds related to the Fire Station #2 project is assumed in FY 
2021-30 Ten-Year General Fund Financial Forecast. Due to the lower than assumed construction bid, the 
annual debt service assumed in the Forecast will be reduced by approximately $250,000 from $880,000 to 
$630,000. The annual debt service related to the energy efficiency projects will be paid from energy cost 
savings.   
 
California Environmental Quality Act: 
Not applicable 
 
Recommendations: 
1. Open the public hearing, receive any comments and move to close the public hearing. 
2. Adopt resolutions of the City Council of the City of Milpitas and the Milpitas Municipal Financing Authority 

authorizing and directing the City Manager, Assistant City Manager or Deputy City Manager to execute the 
sale and issuance of 2020 Lease Revenue Bonds with an estimated aggregate principal amount of not-to-
exceed $25 million to finance the construction of Fire Station #2 and energy efficiency projects. 
 

Attachments: 
1. City Council Resolution 
2. Municipal Financing Authority Resolution 
3. Site Lease 
4. Lease Agreement 
5. Assignment Agreement 
6. Indenture of Trust 
7. Bond Purchase Agreement 
8. Preliminary Official Statement 
9. Resolution No. 8705 - City Debt Management Policy 
10. Resolution No. MFA1 - Municipal Financing Authority Debt Management Policy 
11. Resolution No. 8446 Disclosure Policies and Procedures 
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RESOLUTION NO. _____ 

 

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF MILPITAS APPROVING, AUTHORIZING 

AND DIRECTING EXECUTION OF CERTAIN FINANCING DOCUMENTS AND DIRECTING CERTAIN 

RELATED ACTIONS IN CONNECTION WITH FINANCING CAPITAL IMPROVEMENTS, AND 

APPROVING RELATED DOCUMENTS AND OFFICIAL ACTIONS 

 

WHEREAS, the City of Milpitas (the “City”) and the City of Milpitas Housing Authority have entered into a Joint 

Exercise of Powers Agreement, dated as of March 1, 2016, establishing the Milpitas Municipal Financing Authority (the 

“Authority”) for the purpose, among others, of having the Authority issue its bonds to finance the acquisition, construction 

and improvement of certain public capital improvements; and 

 

WHEREAS, the City is proceeding to (1) replace Fire Station #2 with a new fire station located on the same site, 

which includes acquisition of furnishings and equipment related to such facility, and (2) acquire and install energy efficiency 

improvements to various City facilities (collectively, the “Project”); and 

 

WHEREAS, in order to provide financing for a portion of the cost of the Project, the City has proposed to lease 

(1) the Fire Station #2 site located at 1263 Yosemite Drive in the City and the new fire station to be built thereon, and (2) the 

real property and facilities known as the Barbara Lee Senior Center located at 40 North Milpitas Boulevard (together, the 

“Leased Property”) to the Authority under a Site Lease anticipated to be dated as of November 1, 2020, in consideration of 

the payment by the Authority of an initial rental payment (the “Site Lease Payment”) which is sufficient to provide funds 

for such purposes, and to lease back the Leased Property from the Authority in consideration of semi-annual lease payments 

pursuant to a Lease Agreement between the Authority, as lessor, and the City, as lessee; and 

 

WHEREAS, upon the completion of Fire Station #2, Fire Station #2 and its site are expected to be become the sole 

Leased Property, and the remainder of the initial Leased Property is expected to be released; and 

 

WHEREAS, the amounts required to finance the Project will be provided from the proceeds of Lease Revenue 

Bonds which the Authority proposes to issue and sell as its 2020 Lease Revenue Bonds (Capital Projects), in the principal 

amount of not to exceed $25,000,000 (the “Bonds”) under the provisions of Article 4 of Chapter 5, Division 7, Title 1 of 

the Government Code of the State of California, commencing with Section 6584 of said Code (the “Bond Law”) secured 

by the lease payments; and 

 

WHEREAS, to provide for development of the most favorable debt structure for the City and to ensure the most 

favorable reception in the market place for the Bonds, the City has requested the Authority to sell the Bonds through a 

negotiated sale pursuant to the terms of a Bond Purchase Agreement (the “Bond Purchase Agreement”) between the 

Authority, the City and Stifel, Nicolaus & Company, Incorporated, as underwriter (the “Underwriter”); and  

 

WHEREAS, for purposes of the sale of the Bonds, the City has caused to be prepared an Official Statement 

describing the Bonds, the preliminary form of which is on file with the City Clerk and the City Council, with the aid of their 

staff, and have undertaken such review of the Official Statement as hereinafter described as is necessary to assure proper 

disclosure of all material facts relating to the Bonds that are within the personal knowledge of City Council members and 

the staff; and 

 

WHEREAS, the City Council has duly held a public hearing regarding the Project in accordance with the 

requirements of Section 6586.5 of the Bond Law, the notice of which has been given in accordance with the requirements 

of said Section; and 

 

WHEREAS, the City Council has duly considered such transactions and wishes at this time to approve all 

proceedings and documents to which the City is a party relating to the issuance and sale of the Bonds. 

 

NOW, THEREFORE, the City Council of the City of Milpitas hereby finds, determines, and resolves as follows:  
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Section 1.  Approval of Financing Plan.  The City Council hereby approves the financing plan described in the 

recitals of this Resolution.  To that end, the City Council hereby approves of the issuance of the Bonds by the Authority 

under the Bond Law, in the aggregate principal amount of not to exceed $25,000,000, for the purpose of providing financing 

for the Project. 

 

Section 2.  Approval of Financing Agreements.  The City Council hereby approves each of the following 

agreements required to implement the financing plan to be accomplished by the Bonds, in substantially the respective forms 

on file with the City Clerk together with any changes therein or additions thereto deemed advisable by the City Manager, 

the Assistant City Manager or the Deputy City Manager (each, an “Authorized Officer”), and the execution thereof by an 

Authorized Officer shall be conclusive evidence of the approval of any such changes or additions: 

 

 Site Lease between the City as lessor and the Authority as lessee, under which the City leases the Leased 

Property to the Authority in consideration of the payment of the Site Lease Payment which will be applied by 

the City to finance the Project; 

 

 Lease Agreement between the Authority as lessor and the City as lessee, under which the Authority leases the 

Leased Property back to the City and the City agrees to pay semiannual lease payments which are sufficient to 

provide for payment of principal of and interest on the Bonds when due;  

 

 Bond Purchase Agreement among the Authority, the City and the Underwriter, under which the Underwriter 

agrees to purchase the Bonds from the Authority; and 

 

 Continuing Disclosure Certificate (attached as an appendix to the Preliminary Official Statement described 

below) executed by the City relating to the undertaking to make continuing disclosure filings with respect to 

the Bonds as required by Rule 15c2-12 of the Securities and Exchange Commission. 

 

An Authorized Officer is hereby authorized and directed for and in the name and on behalf of the City to execute, 

and the City Clerk is hereby authorized and directed, if necessary, to attest the final form of each of the foregoing 

agreements. 

 

Section 3.  Sale of Bonds.  The City Council hereby approves the sale of the Bonds by the Authority in a principal 

amount not to exceed $25,000,000 pursuant to the Bond Purchase Agreement; provided, that the true interest cost on the 

Bonds shall not exceed 4.0% and the underwriter’s discount shall not exceed 0.70% of the principal amount of the Bonds.  

The Bond Purchase Agreement shall be executed in substantially the form on file with the City Clerk, together with any 

changes therein or additions thereto deemed advisable by any Authorized Officer, each of whom acting alone is hereby 

authorized and directed to execute and deliver said form of Bond Purchase Agreement on behalf of the City, and the 

execution thereof by an Authorized Officer shall be conclusive evidence of the approval of any such changes or additions.   

 

Section 4.  Findings and Determinations.  In accordance with Sections 6586 and 6586.5 of the Bond Law, the 

City Council hereby finds and determines that there will be “significant public benefits” to the citizens of the City by 

financing a portion of the costs of the Project through the issuance of the Bonds.  Such benefits include the following: (a) 

demonstrable savings in effective interest rates, bond preparation, bond underwriting or bond issuance costs, (b) 

employment benefits from undertaking the Project in a timely fashion, and (c) more efficient delivery of local agency 

services to residential and commercial development.   

 

Section 5.  Official Statement.  The City Council hereby approves and deems nearly final within the meaning of 

Rule 15c2-12 of the Securities Exchange Act of 1934, the Preliminary Official Statement describing the Bonds in the form 

on file with the City Clerk, together with such modifications thereof as may be approved by an Authorized Officer.  An 

Authorized Officer is hereby authorized and directed to (a) execute and deliver to the purchaser of the Bonds a certificate 

deeming the Preliminary Official Statement to be final, as of its date, within the meaning of such Rule, (b) approve any 

changes in or additions to cause the Official Statement to be put in final form, and (c) execute the Final Official Statement 

for and in the name and on behalf of the City.  The City Council hereby authorizes the distribution of the Preliminary Official 

Statement and the Final Official Statement by the Underwriter. 
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Section 6.  Official Actions.  The Mayor, the City Manager, the Assistant City Manager, the Deputy City Manager, 

the City Clerk and all other officers of the City are each authorized and directed in the name and on behalf of the City to 

make any and all assignments, certificates, requisitions, agreements, notices, consents, instruments of conveyance, warrants 

and other documents, which they or any of them might deem necessary or appropriate in order to consummate any of the 

transactions contemplated by the agreements and documents approved under this Resolution.  Whenever in this Resolution 

any officer of the City is authorized to execute or countersign any document or take any action, such execution, 

countersigning or action may be taken on behalf of any person serving in such role in an interim capacity or by any officer 

or person designated by such officer to act on his or her behalf. 

 

Section 7.  Effective Date.  This Resolution shall take effect immediately upon its passage and adoption. 

 

PASSED and ADOPTED this ______day of ____________, 2020, by the following vote: 

 

AYES:  

NOES:   

ABSTAIN:  

ABSENT:  

 

ATTEST:       APPROVED: 

 

 

         

Mary Lavelle, City Clerk     Rich Tran, Mayor 

 

 

APPROVED AS TO FORM: 

 

 

      

Christopher J. Diaz, City Attorney 
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A RESOLUTION OF THE BOARD OF THE MILPITAS MUNICIPAL FINANCING AUTHORITY 

AUTHORIZING THE ISSUANCE AND SALE OF LEASE REVENUE BONDS IN AN AMOUNT NOT TO 

EXCEED $25,000,000 TO ASSIST IN FINANCING OF CAPITAL IMPROVEMENTS, AND APPROVING 

RELATED DOCUMENTS AND ACTIONS 

 

WHEREAS, the City of Milpitas (the “City”) and the City of Milpitas Housing Authority have entered into a Joint 

Exercise of Powers Agreement, dated as of March 1, 2016, establishing the Milpitas Municipal Financing Authority (the 

“Authority”) for the purpose, among others, of having the Authority issue its bonds to finance the acquisition, construction 

and improvement of certain public capital improvements; and 

 

WHEREAS, the City is proceeding to (1) replace Fire Station #2 with a new fire station located on the same site, 

which includes acquisition of furnishings and equipment related to such facility, and (2) acquire and install energy efficiency 

improvements to various City facilities (collectively, the “Project”); and 

 

WHEREAS, in order to provide financing for a portion of the cost of the Project, the City has proposed to lease 

(1) the Fire Station #2 site located at 1263 Yosemite Drive in the City and the new fire station to be built thereon, and (2) the 

real property and facilities known as the Barbara Lee Senior Center located at 40 North Milpitas Boulevard (together, the 

“Leased Property”) to the Authority under a Site Lease anticipated to be dated as of November 1, 2020, in consideration of 

the payment by the Authority of an initial rental payment (the “Site Lease Payment”) which is sufficient to provide funds 

for such purposes, and to lease back the Leased Property from the Authority in consideration of semi-annual lease payments 

pursuant to a Lease Agreement between the Authority, as lessor, and the City, as lessee; and 

 

WHEREAS, upon the completion of Fire Station #2, Fire Station #2 and its site are expected to be become the sole 

Leased Property, and the remainder of the initial Leased Property is expected to be released; and 

 

WHEREAS, the Authority proposes to issue and sell its 2020 Lease Revenue Bonds (Capital Projects), in the 

principal amount of not to exceed $25,000,000 (the “Bonds”) under the provisions of Article 4 of Chapter 5, Division 7, 

Title 1 of the Government Code of the State of California, commencing with Section 6584 of said Code (the “Bond Law”), 

for the purpose of providing the funds to enable the Authority to pay the Site Lease Payment to the City in accordance with 

the Site Lease, and thereby provide financing for a portion of the cost of the Project; and 

 

WHEREAS, to provide for development of the most favorable debt structure for the City and to ensure the most 

favorable reception in the market place for the Bonds, the City has requested the Authority to sell the Bonds through a 

negotiated sale pursuant to the terms of a Bond Purchase Agreement (the “Bond Purchase Agreement”) between the 

Authority, the City and Stifel, Nicolaus & Company, Incorporated, as underwriter (the “Underwriter”); and 

 

WHEREAS, the Board of the Authority has duly considered such transactions and wishes at this time to approve 

all proceedings and documents to which the Authority is a party relating to the issuance and sale of the Bonds.  

 

NOW, THEREFORE, the Governing Board of the Milpitas Municipal Financing Authority hereby finds, 

determines, and resolves as follows:  

 

Section 1. Approval of Financing Plan; Authorization of Bonds.  The Board hereby approves the financing 

plan described in the recitals of this Resolution.  To that end, the Board hereby authorizes the issuance of the Bonds under 

the Bond Law in the principal amount of not to exceed $25,000,000, for the purpose of providing financing for the Project.  

The Bonds shall be issued under the Indenture of Trust which is approved below. 

 

Section 2. Approval of Financing Agreements.  The Board hereby approves each of the following agreements 

required to implement the financing plan to be accomplished by the Bonds, in substantially the respective forms on file with 

the Secretary together with any changes therein or additions thereto deemed advisable by the Executive Director or the 

Treasurer (each, an “Authorized Officer”), and the execution thereof by an Authorized Officer shall be conclusive evidence 

of the approval of any such changes or additions: 
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 Indenture of Trust between the Authority and U.S. Bank National Association, as trustee (the “Trustee”), 

prescribing the terms and conditions upon which the Bonds will be issued; 

 

 Site Lease between the City as lessor and the Authority as lessee, under which the City leases the Leased 

Property to the Authority in consideration of the payment of the Site Lease Payment which will be applied by 

the City to finance the Project; 

 

 Lease Agreement between the Authority as lessor and the City as lessee, under which the Authority leases the 

Leased Property back to the City and the City agrees to pay semiannual lease payments which are sufficient to 

provide for payment of principal of and interest on the Bonds when due;  

 

 Assignment Agreement, between the Authority and the Trustee, whereby the Authority assigns certain of its 

rights under the Lease Agreement to the Trustee for the benefit of the Bond owners; and 

 

 Bond Purchase Agreement among the Authority, the City and the Underwriter, under which the Underwriter 

agrees to purchase the Bonds from the Authority. 

 

An Authorized Officer is hereby authorized and directed for and in the name and on behalf of the Authority to 

execute, and the Secretary is hereby authorized and directed, if necessary, to attest the final form of each of the foregoing 

agreements. 

 

Section 3. Sale of Bonds.  The Board hereby approves the sale of the Bonds by the Authority in a principal amount 

not to exceed $25,000,000 pursuant to the Bond Purchase Agreement; provided, that the true interest cost on the Bonds shall 

not exceed 4.0% and the underwriter’s discount shall not exceed 0.70% of the principal amount of the Bonds. The Bond 

Purchase Agreement shall be executed in substantially the form on file with the Secretary, together with any changes therein 

or additions thereto deemed advisable by any Authorized Officer, each of whom acting alone is hereby authorized and 

directed to execute and deliver said form of Bond Purchase Agreement on behalf of the Authority, and the execution thereof 

by an Authorized Officer shall be conclusive evidence of the approval of any such changes or additions. 

 

Section 4. Official Statement.  The Board hereby approves and deems nearly final within the meaning of Rule 

15c2-12 of the Securities Exchange Act of 1934, the Preliminary Official Statement describing the Bonds in the form on 

file with the Secretary, together with such modifications thereof as may be approved by an Authorized Officer.  An 

Authorized Officer is hereby authorized and directed to (a) execute and deliver to the purchaser of the Bonds a certificate 

deeming the Preliminary Official Statement to be final, as of its date, within the meaning of such Rule, (b) approve any 

changes in or additions to cause the Official Statement to be put in final form, and (c) execute the Final Official Statement 

for and in the name and on behalf of the Authority.  The Board hereby authorizes the distribution of the Preliminary Official 

Statement and the Final Official Statement by the Underwriter. 

 

Section 5. Official Actions.  The Chair, the Executive Director, the Treasurer, the Secretary and all other officers 

of the Authority are each authorized and directed in the name and on behalf of the Authority to make any and all assignments, 

certificates, requisitions, agreements, notices, consents, instruments of conveyance, warrants and other documents, which 

they or any of them might deem necessary or appropriate in order to consummate any of the transactions contemplated by 

the agreements and documents approved under this Resolution.  Whenever in this Resolution any officer of the Authority 

is authorized to execute or countersign any document or take any action, such execution, countersigning or action may be 

taken on behalf of any person serving in such role in an interim capacity or by any officer or person designated by such 

officer to act on his or her behalf. 

 

Section 6. Effective Date.  This Resolution shall take effect immediately upon its passage and adoption. 

 

PASSED and ADOPTED this ______day of ____________, 2020, by the following vote: 

 

AYES:   

NOES:   
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ABSTAIN:  

ABSENT:  

 

ATTEST:       APPROVED: 

 

 

         

Mary Lavelle, Authority Secretary    Rich Tran, Chair 

 

 

APPROVED AS TO FORM: 

 

 

      

Christopher J. Diaz, Authority Counsel 
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Attn: James A Wawrzyniak, Jr. 
475 Sansome Street, Suite 1700 
San Francisco, California 94111 

 
 
 
 
THIS TRANSACTION IS EXEMPT FROM CALIFORNIA DOCUMENTARY TRANSFER 
TAX UNDER SECTION 11929 OF THE CALIFORNIA REVENUE AND TAXATION 
CODE.  THIS DOCUMENT IS EXEMPT FROM RECORDING FEES UNDER SECTION 
27383 OF THE CALIFORNIA GOVERNMENT CODE. 

 

 

SITE LEASE 
 
 
This SITE LEASE (this “Site Lease”), dated for convenience as of November 1, 

2020, is between the CITY OF MILPITAS, a municipal corporation duly organized and 
existing under the laws of the State of California, as lessor, which acquired a portion of 
the Leased Property as the City of Milpitas, California, a municipal corporation (a political 
subdivision organized and existing under the laws of the State of California) (the “City”), 
and the MILPITAS MUNICIPAL FINANCING AUTHORITY, a joint exercise of powers authority 
organized and existing under the laws of the State of California, as lessee (the 
“Authority”). 

 
B A C K G R O U N D :  

 
1. The City is proceeding to (1) replace Fire Station #2 with a new fire station 

located on the same site, which includes acquisition of furnishings and equipment 
related to such facility, and (2) acquire and install energy efficiency improvements to 
various City facilities (collectively, the “Project”). 

 
2. In order to provide funds to finance a portion of the costs of the Project, the 

City has agreed to lease the real property more particularly described in Appendix A 
attached hereto and by this reference incorporated herein, consisting of (1) the Fire 
Station #2 site located at 1263 Yosemite Drive in the City and the new fire station to be 
built thereon, and (2) the real property and facilities known as the Barbara Lee Senior 
Center located at 40 North Milpitas Boulevard (the “Leased Property”) to the Authority 
under this Site Lease, pursuant to which the Authority agrees to make an initial rental 
payment (as described herein, the “Site Lease Payment”) which is sufficient to provide 
funds for such purposes. 

 
3. As provided in the Lease and subject to the conditions set forth therein, 

upon the completion of Fire Station #2 and the resulting increase in the value thereof, 
Fire Station #2 and its site are expected to be become the sole Leased Property, and the 
remainder of the initial Leased Property is expected to be released. 
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4. The Authority has authorized the issuance of its Milpitas Municipal Financing 
Authority 2020 Lease Revenue Bonds (Capital Projects) in the aggregate principal 
amount of $______________ (the “Bonds”) under an Indenture of Trust dated as of 
November 1, 2020 (the “Indenture”), between the Authority and U.S. Bank National 
Association, as trustee (the “Trustee”), for the purpose of providing the funds to enable 
the Authority to pay the Site Lease Payment to the City in accordance with this Site 
Lease. 

 
5. In order to provide revenues which are sufficient to enable the Authority to 

pay debt service on the Bonds, the Authority has agreed to lease the Leased Property 
back to the City under a Lease Agreement dated as of November 1, 2020 (the “Lease”), 
which has been recorded concurrently herewith, under which the City has agreed to pay 
semiannual Lease Payments as the rental for the Leased Property thereunder. 

 
6. The lease payments made by the City under the Lease have been assigned 

by the Authority to Trustee for the security of the Bonds under an Assignment 
Agreement dated as of November 1, 2020, between the Authority as assignor and the 
Trustee as assignee, which has been recorded concurrently herewith. 

 
 

A G R E E M E N T :  
 

In consideration of the above premises and of the mutual promises and 
covenants herein contained and for other valuable consideration, the parties hereto do 
hereby agree as follows: 

 
SECTION 1.  Lease of Property to Authority.  The City hereby leases the Leased 

Property to the Authority and the Authority hereby leases the Leased Property from the 
City, on the terms and conditions hereinafter set forth. 

 
SECTION 2.  Term; Possession.  The term of this Site Lease commences on the 

Closing Date and ends on the date on which the Indenture is discharged in accordance 
with Section 13.01 thereof, but under any circumstances not later than June 1, 20__.  
The provisions of this Section 2 are subject in all respects to any other provisions of this 
Site Lease relating to the termination hereof. 

 
SECTION 3.  Rental.  The Authority shall pay to the City as and for rental of the 

Leased Property hereunder, the sum of $____________________ (the “Site Lease 
Payment”).  The Site Lease Payment is due and payable upon the issuance of the 
Bonds and the execution and delivery hereof, and will be paid from the proceeds of the 
Bonds.  The Authority and the City hereby find and determine that the total amount of 
the Site Lease Payment does not exceed the fair market value of the leasehold interest 
in the Leased Property which is conveyed hereunder by the City to the Authority.  No 
other amount of rental is due and payable by the Authority for the use and occupancy of 
the Leased Property under this Site Lease. 

 
As provided in the Indenture, a portion of the proceeds of the Bonds will be 

applied to make the Site Lease Payment by depositing the full amount thereof into the 
Project Fund which is held and administered by the City under the Indenture.  Amounts 
on deposit in the Project Fund shall be disbursed by the City from time to time for the 
purpose of paying Project Costs in accordance with the Indenture. 

126



-3- 

 
SECTION 4.  Leaseback to City.  The Authority shall lease the Leased Property 

back to the City under the Lease. 
 
SECTION 5.  Assignments and Subleases.  Unless the City is in default under the 

Lease, the Authority may not assign its rights under this Site Lease or sublet all or any 
portion of the Leased Property, except as provided in the Assignment Agreement and in 
the Lease, without the prior written consent of the City. 

 
SECTION 6.  Substitution or Release of Property.  If the City exercises its option 

under Section 3.3 of the Lease to substitute property for the Leased Property in whole or 
in part, such substitution shall also operate to substitute property for the Leased Property 
which is leased hereunder.  If the City exercises its option under Section 3.4 of the 
Lease to release a portion of the Leased Property from the Lease, such substitution shall 
also operate to release such portion of the Leased Property hereunder.  The description 
of the Leased Property which is leased under the Lease shall conform at all times to the 
description of the Leased Property which is leased hereunder. 

 
SECTION 7.  Right of Entry.  The City reserves the right for any of its duly 

authorized representatives to enter upon the Leased Property, or any portion thereof, at 
any reasonable time to inspect the same or to make any repairs, improvements or 
changes necessary for the preservation thereof. 

 
SECTION 8.  Termination.  The Authority agrees, upon the termination of this Site 

Lease, to quit and surrender the Leased Property in the same good order and condition 
as the Leased Property was in at the time of commencement of the term hereof, 
reasonable wear and tear excepted, and agrees that all buildings, improvements and 
structures then existing upon the Leased Property shall remain thereon and title thereto 
shall vest thereupon in the City for no additional consideration. 

 
SECTION 9.  Default.  If the Authority defaults in the performance of any obligation 

on its part to be performed under the terms of this Site Lease, which default continues 
for 30 days following notice and demand for correction thereof to the Authority, the City 
may exercise any and all remedies granted by law, except that no merger of this Site 
Lease and of the Lease shall be deemed to occur as a result thereof and no such 
remedy may include termination hereof; provided, however, that so long as the Lease 
remains in effect, the Lease Payments payable by the City under the Lease shall 
continue to be paid to the Trustee. 

 
SECTION 10.  Quiet Enjoyment.  The Authority at all times during the term of this 

Site Lease shall peaceably and quietly have, hold and enjoy all of the Leased Property, 
subject to the provisions of the Lease and subject only to Permitted Encumbrances (as 
that term is defined in the Lease). 

 
SECTION 11.  Waiver of Personal Liability.  All liabilities under this Site Lease on 

the part of the Authority are solely corporate liabilities of the Authority as a public entity, 
and the City hereby releases each and every member and officer of the Authority of and 
from any personal or individual liability under this Site Lease.  No member or officer of 
the Authority or its governing board shall at any time or under any circumstances be 
individually or personally liable under this Site Lease for anything done or omitted to be 
done by the Authority hereunder. 
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SECTION 12.  Taxes.  The City covenants and agrees to pay any and all 

assessments of any kind or character and also all taxes, including possessory interest 
taxes, levied or assessed upon the Leased Property and any improvements thereon. 

 
SECTION 13.  Eminent Domain.  If the whole or any part of the Leased Property or 

any improvements thereon is taken by eminent domain proceedings, the interest of the 
Authority shall be recognized and is hereby determined to be the amount of the then 
unpaid Lease Payments payable under the Lease and the balance of the award, if any, 
shall be paid to the City. 

 
SECTION 14.  Partial Invalidity.  If any one or more of the terms, provisions, 

covenants or conditions of this Site Lease shall to any extent be declared invalid, 
unenforceable, void or voidable for any reason whatsoever by a court of competent 
jurisdiction, the finding or order or decree of which becomes final, none of the remaining 
terms, provisions, covenants and conditions of this Site Lease shall be affected thereby, 
and each provision of this Site Lease shall be valid and enforceable to the fullest extent 
permitted by law. 

 
SECTION 15.  Notices.   Any notice, request, complaint, demand or other 

communication under this Site Lease shall be given by first class mail or personal 
delivery to the party entitled thereto at its address set forth below, or by telecopy, telex or 
other form of telecommunication, at its number set forth below.  Notice shall be effective 
either (a) upon transmission by telecopy, telex or other form of telecommunication, (b) 
48 hours after deposit in the United States mail, postage prepaid, or (c) in the case of 
personal delivery to any person, upon actual receipt.  The City, the Authority and the 
Trustee may, by written notice to the other parties, from time to time modify the address 
or number to which communications are to be given hereunder. 

 
If to the Authority or the City: City of Milpitas 

 455 East Calaveras Blvd 
 Milpitas, California 95035 
 Attention: Director of Finance 
 Telephone:  (408) 586-3111 
 Fax:  (408) 586-3110  
 
If to the Trustee: U.S. Bank National Association 
 One California Street, Suite 1000 
 San Francisco, California 94111 
 Attention:  Global Corporate Trust  
 Telephone:  (415) 677-3600 
 Fax:  (415) 677-3769 
 
SECTION 16.  Amendment of this Site Lease.  The Authority and the City may at 

any time amend or modify any of the provisions of this Site Lease, but only (a) with the 
prior written consent of the Owners of a majority in aggregate principal amount of the 
Outstanding Bonds; or (b) without the consent of any of the Bond Owners, but only if 
such amendment or modification is for any one or more of the following purposes: 

 
(i) to make cure any ambiguity, or to cure, correct or supplement any 

defective provision contained herein, or in any other respect 
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whatsoever as the Authority and the City may deem necessary or 
desirable, provided that, in the opinion of Bond Counsel, such 
modifications or amendments do not materially adversely affect the 
interests of the Owners of the Bonds; 

 
(ii) to amend any provision hereof relating to the Tax Code, to any 

extent whatsoever but only if and to the extent such amendment will 
not adversely affect the exclusion from gross income of interest on 
the Bonds under the Tax Code, in the opinion of Bond Counsel; 

 
(iii) to conform to any amendment of the Indenture which is made 

thereto in accordance with Section 9.01 of the Indenture; or 
 
(iv) for the purpose of effectuating any substitution or release of 

property under Section 6. 
 
SECTION 17.  Governing Law.  This Site Lease shall be construed in accordance 

with and governed by the laws of the State of California. 
 
SECTION 18.  Third Party Beneficiary.  The Trustee is hereby made a third party 

beneficiary under this Site Lease with all rights of a third party beneficiary. 
 
SECTION 19.  Binding Effect.  This Site Lease inures to the benefit of and is 

binding upon the Authority, the City and their respective successors and assigns, 
subject, however, to the limitations contained herein. 

 
SECTION 20.  Section Headings.  All section headings contained herein are for 

convenience of reference only and are not intended to define or limit the scope of any 
provision of this Site Lease. 

 
SECTION 21.  Execution in Counterparts.  This Site Lease may be executed in 

any number of counterparts, each of which shall be deemed to be an original but all 
together shall constitute but one and the same lease.  It is also agreed that separate 
counterparts of this Site Lease may be separately executed by the Authority and the 
City, all with the same force and effect as though the same counterpart had been 
executed by both the Authority and the City. 

 
SECTION 22.  Defined Terms.  All capitalized terms used herein and not otherwise 

defined have the respective meanings given those terms in the Indenture. 
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[Signature Page to Site Lease dated as of November 1, 2020] 

 

IN WITNESS WHEREOF, the City and the Authority have caused this Site Lease 
to be executed by their respective officers thereunto duly authorized, all as of the day 
and year first above written. 

 
 
 

MILPITAS MUNICIPAL FINANCING 
AUTHORITY 
 
 
 
By:   

Walter C. Rossmann 
Treasurer 

 
 
 
CITY OF MILPITAS 
 
 
 
By:   

Walter C. Rossmann 
Deputy City Manager 
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APPENDIX A 
 

DESCRIPTION OF THE LEASED PROPERTY 
 

 

The Leased Property consists of that certain real property situated in the City of 
Milpitas, County of Santa Clara, State of California, which is more particularly described 
as follows: 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

APN:  
 
 
(End of Legal Description) 
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LEASE AGREEMENT 
 
 

This LEASE AGREEMENT (this “Lease”), dated for convenience as of November 1, 
2020, is between the MILPITAS MUNICIPAL FINANCING AUTHORITY, a joint exercise of 
powers authority organized and existing under the laws of the State of California, as 
lessor (the “Authority”), and the CITY OF MILPITAS, a municipal corporation duly organized 
and existing under the laws of the State of California, as lessee (the “City”). 

 
 

B A C K G R O U N D :  
 
1. The City is proceeding to (1) replace Fire Station #2 with a new fire station 

located on the same site, which includes acquisition of furnishings and equipment 
related to such facility, and (2) acquire and install energy efficiency improvements to 
various City facilities (collectively, the “Project”). 

 
2. In order to provide funds to finance a portion of the costs of the Project, the 

City has agreed to lease the real property more particularly described in Appendix A 
attached hereto and by this reference incorporated herein, consisting of (1) the Fire 
Station #2 site located at 1263 Yosemite Drive in the City and the new fire station to be 
built thereon, and (2) the real property and facilities known as the Barbara Lee Senior 
Center located at 40 North Milpitas Boulevard (the “Leased Property”) to the Authority 
under a Site Lease dated as of November 1, 2020 (the “Site Lease”), under which the 
Authority agrees to make an initial rental payment (the “Site Lease Payment”) which is 
sufficient to provide funds for such purposes. 

 
3. As provided in the Lease and subject to the conditions set forth therein, 

upon the completion of Fire Station #2 and the resulting increase in the value thereof, 
Fire Station #2 and its site are expected to be become the sole Leased Property, and the 
remainder of the initial Leased Property is expected to be released. 

 
4. The Authority has authorized the issuance of its Milpitas Municipal Financing 

Authority 2020 Lease Revenue Bonds (Capital Projects) in the aggregate principal 
amount of $___________________ (the “Bonds”) under an Indenture of Trust dated as 
of November 1, 2020 (the “Indenture”), between the Authority and U.S. Bank National 
Association, as trustee (the “Trustee”), and under the provisions of Article 4 of Chapter 
5, Division 7, Title 1 of the Government Code of the State of California, commencing with 
Section 6584 of said Code (the “Bond Law”), for the purpose of providing the funds to 
enable the Authority to pay the Site Lease Payment to the City in accordance with the 
Site Lease. 

 
5. In order to provide revenues which are sufficient to enable the Authority to 

pay debt service on the Bonds, the Authority has agreed to lease the Leased Property 
back to the City under this Lease, under which the City agrees to pay semiannual Lease 
Payments as the rental for the Leased Property hereunder. 

 
6. The lease payments made by the City under this Lease have been assigned 

by the Authority to the Trustee for the security of the Bonds under an Assignment 
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Agreement dated as of November 1, 2020, between the Authority as assignor and the 
Trustee as assignee, which has been recorded concurrently herewith. 

 
7. The City and the Authority have found and determined that all acts and 

proceedings required by law necessary to make this Lease, when executed by the City 
and the Authority, the valid, binding and legal obligations of the City and the Authority, 
and to constitute this Lease a valid and binding agreement for the uses and purposes 
herein set forth in accordance with its terms, have been done and taken, and the 
execution and delivery of this Lease have been in all respects duly authorized. 

 
 

A G R E E M E N T :  
 
In consideration of the material covenants contained in this Lease, the parties 

hereto hereby formally covenant, agree and bind themselves as follows: 
 
 

ARTICLE I 
 

DEFINITIONS; RULES OF INTERPRETATION 
 
SECTION 1.1.  Definitions.  Unless the context clearly otherwise requires or unless 

otherwise defined herein, the capitalized terms in this Lease have the respective 
meanings given them in the Indenture. 

 
SECTION 1.2.  Interpretation. 
 
(a) Unless the context otherwise indicates, words expressed in the singular 

includes the plural and vice versa and the use of the neuter, masculine, or feminine 
gender is for convenience only and includes the neuter, masculine or feminine gender, 
as appropriate. 

 
(b) Headings of articles and sections herein and the table of contents hereof 

are solely for convenience of reference, do not constitute a part hereof and do not affect 
the meaning, construction or effect hereof. 
 

(c) All references herein to “Articles,” “Sections” and other subdivisions are to 
the corresponding Articles, Sections or subdivisions of this Lease; the words “herein,” 
“hereof,” “hereby,” “hereunder” and other words of similar import refer to this Lease as a 
whole and not to any particular Article, Section or subdivision hereof. 
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ARTICLE II 
 

COVENANTS, REPRESENTATIONS AND WARRANTIES 
 

SECTION 2.1.  Covenants, Representations and Warranties of the City.  The City 
makes the following covenants, representations and warranties to the Authority and the 
Trustee as of the date of the execution and delivery of this Lease: 

 
(a) Due Organization and Existence.  The City is a municipal corporation duly 

organized and validly existing under the laws of the State of California, has 
full legal right, power and authority under the laws of the State of California 
to enter into the Site Lease and this Lease and to carry out and 
consummate all transactions contemplated hereby, and by proper action 
the City has duly authorized the execution and delivery of the Site Lease 
and this Lease. 

 
(b) Due Execution.  The representatives of the City executing the Site Lease 

and this Lease have been fully authorized to execute the same under a 
resolution duly adopted by the City Council of the City. 

 
(c) Valid, Binding and Enforceable Obligations.  The Site Lease and this Lease 

have been duly authorized, executed and delivered by the City and 
constitute the legal, valid and binding obligations of the City enforceable 
against the City in accordance with their respective terms. 

 
(d) No Conflicts.  The execution and delivery of the Site Lease and this Lease, 

the consummation of the transactions therein and herein contemplated and 
the fulfillment of or compliance with the terms and conditions thereof and 
hereof, do not and will not conflict with or constitute a violation or breach of 
or default (with due notice or the passage of time or both) under any 
applicable law or administrative rule or regulation, or any applicable court or 
administrative decree or order, or any indenture, mortgage, deed of trust, 
lease, contract or other agreement or instrument to which the City is a party 
or by which it or its properties are otherwise subject or bound, or result in 
the creation or imposition of any prohibited lien, charge or encumbrance of 
any nature whatsoever upon any of the property or assets of the City, which 
conflict, violation, breach, default, lien, charge or encumbrance would have 
consequences that would materially and adversely affect the 
consummation of the transactions contemplated by the Site Lease and this 
Lease or the financial condition, assets, properties or operations of the City. 

 
(e) Consents and Approvals.  No consent or approval of any trustee or holder 

of any indebtedness of the City or of the voters of the City, and no consent, 
permission, authorization, order or license of, or filing or registration with, 
any governmental authority is necessary in connection with the execution 
and delivery of the Site Lease and this Lease, or the consummation of any 
transaction therein and herein contemplated, except as have been obtained 
or made and as are in full force and effect. 

 
(f) No Litigation.  There is no action, suit, proceeding, inquiry or investigation 

before or by any court or federal, state, municipal or other governmental 
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authority pending or, to the knowledge of the City after reasonable 
investigation, threatened against or affecting the City or the assets, 
properties or operations of the City which, if determined adversely to the 
City or its interests, would have a material and adverse effect upon the 
consummation of the transactions contemplated by or the validity of the 
Site Lease and this Lease, or upon the financial condition, assets, 
properties or operations of the City, and the City is not in default with 
respect to any order or decree of any court or any order, regulation or 
demand of any federal, state, municipal or other governmental authority, 
which default might have consequences that would materially and 
adversely affect the consummation of the transactions contemplated by the 
Site Lease and this Lease or the financial conditions, assets, properties or 
operations of the City. 

 
SECTION 2.2.  Covenants, Representations and Warranties of the Authority.  The 

Authority makes the following covenants, representations and warranties to the City and 
the Trustee as of the date of the execution and delivery of this Lease: 

 
(a) Due Organization and Existence.  The Authority is a public body corporate 

and politic duly organized and existing under the Bond Law and under the 
laws of the State of California; has power to enter into this Lease, the Site 
Lease, the Assignment Agreement and the Indenture; is possessed of full 
power to own and hold, improve and equip real and personal property, and 
to lease the same; and has duly authorized the execution and delivery of 
each of the aforesaid agreements and such agreements constitute the 
legal, valid and binding obligations of the Authority, enforceable against the 
Authority in accordance with their respective terms. 

 
(b) Due Execution.  The representatives of the Authority executing this Lease, 

the Site Lease, the Assignment Agreement and the Indenture are fully 
authorized to execute the same pursuant to official action taken by the 
governing body of the Authority. 

 
(c) Valid, Binding and Enforceable Obligations.  This Lease, the Site Lease, 

the Assignment Agreement and the Indenture have been duly authorized, 
executed and delivered by the Authority and constitute the legal, valid and 
binding agreements of the Authority, enforceable against the Authority in 
accordance with their respective terms. 

 
(d) No Conflicts.  The execution and delivery of this Lease, the Site Lease, the 

Assignment Agreement and the Indenture, the consummation of the 
transactions herein and therein contemplated and the fulfillment of or 
compliance with the terms and conditions hereof, do not and will not conflict 
with or constitute a violation or breach of or default (with due notice or the 
passage of time or both) under any applicable law or administrative rule or 
regulation, or any applicable court or administrative decree or order, or any 
indenture, mortgage, deed of trust, lease, contract or other agreement or 
instrument to which the Authority is a party or by which it or its properties 
are otherwise subject or bound, or result in the creation or imposition of any 
prohibited lien, charge or encumbrance of any nature whatsoever upon any 
of the property or assets of the Authority, which conflict, violation, breach, 

138



 

-5- 

default, lien, charge or encumbrance would have consequences that would 
materially and adversely affect the consummation of the transactions 
contemplated by this Lease, the Site Lease, the Assignment Agreement 
and the Indenture or the financial condition, assets, properties or operations 
of the Authority. 

 
(e) Consents and Approvals.  No consent or approval of any trustee or holder 

of any indebtedness of the Authority, and no consent, permission, 
authorization, order or license of, or filing or registration with, any 
governmental authority is necessary in connection with the execution and 
delivery of this Lease, the Site Lease, the Assignment Agreement or the 
Indenture, or the consummation of any transaction herein or therein 
contemplated, except as have been obtained or made and as are in full 
force and effect. 

 
(f) No Litigation.  There is no action, suit, proceeding, inquiry or investigation 

before or by any court or federal, state, municipal or other governmental 
authority pending or, to the knowledge of the Authority after reasonable 
investigation, threatened against or affecting the Authority or the assets, 
properties or operations of the Authority which, if determined adversely to 
the Authority or its interests, would have a material and adverse effect upon 
the consummation of the transactions contemplated by or the validity of this 
Lease, the Site Lease, the Assignment Agreement or the Indenture, or 
upon the financial condition, assets, properties or operations of the 
Authority, and the Authority is not in default with respect to any order or 
decree of any court or any order, regulation or demand of any federal, 
state, municipal or other governmental authority, which default might have 
consequences that would materially and adversely affect the 
consummation of the transactions contemplated by this Lease, the Site 
Lease, the Assignment Agreement or the Indenture or the financial 
conditions, assets, properties or operations of the Authority. 

 
 

ARTICLE III 
 

DEPOSIT AND APPLICATION OF FUNDS; SUBSTITUTION 

AND RELEASE OF PROPERTY 
 
SECTION 3.1.  Deposit of Moneys.  On the Closing Date, the Authority will cause 

the proceeds of sale of the Bonds to be deposited with the Trustee.  The Trustee shall 
deposit those proceeds in accordance with Section 3.01 of the Indenture. 

 
SECTION 3.2.  Acquisition and Construction of Project.  As provided in Section 

3.02 of the Indenture, a portion of the proceeds of sale of the Bonds will be applied to 
pay the Site Lease Payment to the City in accordance with Section 3 of the Site Lease.  
The Site Lease Payment shall be deposited into the Project Fund, which is established 
under the Indenture, to be disbursed for the purpose of paying Project Costs.  Upon the 
completion of the Project, the City shall file a Written Certificate of the City with the 
Trustee, which Written Certificate shall identify the amount (if any) to be retained in the 
Project Fund to pay remaining Project Costs. 
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SECTION 3.3.  Substitution of Property.  The City has the option at any time and 

from time to time, to substitute other real property (the “Substitute Property”) for the 
Leased Property or any portion thereof (the “Former Property”), upon satisfaction of all of 
the following requirements which are hereby declared to be conditions precedent to such 
substitution: 

 
(a) No Event of Default has occurred and is continuing. 
 
(b) The City has filed with the Authority and the Trustee, and caused to be 

recorded in the office of the Santa Clara County Recorder, sufficient 
memorialization of an amendment of this Lease, the Site Lease and the 
Assignment Agreement, which adds the legal description of the Substitute 
Property to Appendix A and deletes therefrom the legal description of the 
Former Property. 

 
(c) The City has obtained a CLTA policy of title insurance insuring the City’s 

leasehold estate hereunder in the Substitute Property, subject only to 
Permitted Encumbrances, in an amount at least equal to the estimated 
value thereof. 

 
(d) The City has certified in writing to the Authority and the Trustee that the 

Substitute Property serves the municipal purposes of the City and 
constitutes property which the City is permitted to lease under the laws of 
the State of California, and has been determined to be important to the 
proper, efficient and economic operation of the City and to serve a proper 
governmental function of the City. 

 
(e) The Substitute Property does not cause the City to violate any of its 

covenants, representations and warranties made herein. 
 
(f) The City has filed with the Authority and the Trustee a written certificate of 

the City or other written evidence stating that the estimated fair rental value 
of the Leased Property following the substitution will be at least equal to the 
aggregate principal amount of the Bonds then outstanding, and that the 
useful life of the Substitute Property at least extends to the stated 
termination date of this Lease. 

 
Upon the satisfaction of all such conditions precedent, the Term of this Lease will 

thereupon end as to the Former Property and commence as to the Substitute Property, 
and all references to the Former Property will apply with full force and effect to the 
Substitute Property.  The City is not entitled to any reduction, diminution, extension or 
other modification of the Lease Payments whatsoever as a result of any substitution of 
property under this Section.  The Authority and the City will execute, deliver and cause 
to be recorded all documents required to discharge the Site Lease, this Lease and the 
Assignment Agreement of record against the Former Property and to cause the 
Substitute Property to become subject to all of the terms and conditions of the Site 
Lease, this Lease and the Assignment Agreement. 

 
SECTION 3.4.  Release of Property.  The City has the option at any time and from 

time to time to release any portion of the Leased Property from this Lease (the 
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“Released Property”) provided that the City has satisfied all of the following requirements 
which are hereby declared to be conditions precedent to such release: 

 
(a) No Event of Default has occurred and is continuing. 
 
(b) The City has filed with the Authority and the Trustee, and caused to be 

recorded in the office of the Santa Clara County Recorder, sufficient 
memorialization of an amendment of this Lease, the Site Lease and the 
Assignment Agreement, which removes the Released Property therefrom. 

 
(c) The City has certified in writing to the Authority and the Trustee that the 

value of the property which remains subject to this Lease following such 
release is at least equal to the then outstanding principal amount of the 
Bonds, and the fair rental value of the property which remains subject to 
this Lease following such release is at least equal to the Lease Payments 
thereafter coming due and payable hereunder. 

 
Upon the satisfaction of all such conditions precedent, the Term of this Lease will 

thereupon end as to the Released Property.  The City is not entitled to any reduction, 
diminution, extension or other modification of the Lease Payments whatsoever as a 
result of such release.  The Authority and the City shall execute, deliver and cause to be 
recorded all documents required to discharge the Site Lease, this Lease and the 
Assignment Agreement of record against the Released Property.  

 

ARTICLE IV 
 

LEASE OF LEASED PROPERTY; TERM OF THIS LEASE; 
LEASE PAYMENTS 

 
SECTION 4.1.  Lease of Leased Property.  The Authority hereby leases the 

Leased Property to the City and the City hereby leases the Leased Property from the 
Authority, upon the terms and conditions set forth in this Lease. 

 
SECTION 4.2.  Term.  The Term of this Lease commences on the Closing Date 

and ends on the date on which the Indenture is discharged in accordance with Section 
10.01 thereof, but under any circumstances not later than June 1, 20___.  The 
provisions of this Section are subject to the provisions of Section 6.2 relating to 
abatement and the taking in eminent domain of the Leased Property in whole or in part. 

 
SECTION 4.3.  Lease Payments. 
 
(a) Obligation to Pay.  Subject to the provisions of Sections 6.2 and 6.3 and the 

provisions of Article IX, the City agrees to pay to the Authority, its successors and 
assigns, the Lease Payments in the respective amounts specified in Appendix B 
attached to this Lease, to be due and payable in immediately available funds on the 
Interest Payment Dates immediately following each of the respective Lease Payment 
Dates specified in Appendix B, and to be deposited by the City with the Trustee on each 
of the Lease Payment Dates specified in Appendix B. Any amount held in the Bond 
Fund, the Interest Account and the Principal Account on any Lease Payment Date (other 
than amounts resulting from the prepayment of the Lease Payments in part but not in 
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whole under Article IX, and amounts required for payment of past due principal or 
interest on any Bonds not presented for payment) will be credited towards the Lease 
Payment then required to be paid hereunder.  The City is not required to deposit any 
Lease Payment with the Trustee on any Lease Payment Date if the amounts then held in 
the Bond Fund, the Interest Account and the Principal Account are at least equal to the 
Lease Payment then required to be deposited with the Trustee.  The Lease Payments 
payable in any Rental Period are for the use of the Leased Property during that Rental 
Period. 

 
(b) Effect of Prepayment.  If the City prepays all Lease Payments in full under 

Section 9.2, the City’s obligations under this Section will thereupon cease and terminate.  
If the City prepays the Lease Payments in part but not in whole under Section 9.2, the 
principal components of the remaining Lease Payments will be reduced in integral 
multiples of $5,000 among Lease Payment Dates on a basis which corresponds to the 
principal maturities of the Bonds which are redeemed thereby; and the interest 
component of each remaining Lease Payment will be reduced by the aggregate 
corresponding amount of interest which would otherwise be payable with respect to the 
Bonds thereby redeemed under Section 4.01 of the Indenture. 

 
(c) Rate on Overdue Payments.  If the City fails to make any of the payments 

required in this Section, the payment in default will continue as an obligation of the City 
until the amount in default has been fully paid, and the City agrees to pay the same with 
interest thereon, from the date of default to the date of payment at the highest rate of 
interest on any Outstanding Bond. 

 
(d) Fair Rental Value.  The aggregate amount of the Lease Payments and 

Additional Rental Payments coming due and payable during each Rental Period 
constitute the total rental for the Leased Property for such Rental Period, and are 
payable by the City in each Rental Period for and in consideration of the right of the use 
and occupancy of, and the continued quiet use and enjoyment of the Leased Property 
during each Rental Period.  The parties hereto have agreed and determined that the 
total Lease Payments represent the fair rental value of the Leased Property.  In making 
that determination, consideration has been given to the estimated value of the Leased 
Property, other obligations of the City and the Authority under this Lease, the uses and 
purposes which may be served by the Leased Property and the benefits therefrom which 
will accrue to the City and the general public. 

 
(e) Assignment.  The City understands and agrees that all Lease Payments 

have been assigned by the Authority to the Trustee in trust, under the Assignment 
Agreement, for the benefit of the Owners of the Bonds, and the City hereby assents to 
such assignment.  The Authority hereby directs the City, and the City hereby agrees to 
pay to the Trustee at its Office, all payments payable by the City under this Section and 
all amounts payable by the City under Article IX. 

 
SECTION 4.4.  Source of Payments; Covenant to Budget and Appropriate.  The 

Lease Payments are payable from any source of available funds of the City, subject to 
the provisions of Section 6.3.  The City covenants to take all actions required to include 
the Lease Payments in each of its budgets during the Term of this Lease and to make 
the necessary appropriations for all Lease Payments and Additional Rental Payments.  
The foregoing covenant of the City contained constitutes a duty imposed by law and 
each and every public official of the City is required to take all actions required by law in 

142



 

-9- 

the performance of the official duty of such officials to enable the City to carry out and 
perform the covenants and agreements in this Lease agreed to be carried out and 
performed by the City. 

 
SECTION 4.5.  Additional Rental Payments.  In addition to the Lease Payments, 

the City shall pay when due the following amounts of Additional Rental Payments in 
consideration of the lease of the Leased Property by the City from the Authority 
hereunder: 

 
(a) All fees and expenses incurred by the Authority in connection with or by 

reason of its leasehold estate in the Leased Property, when due; 
 
(b) All reasonable compensation to the Trustee for all services rendered under 

the Indenture and for all reasonable expenses, charges, costs, liabilities, 
legal fees and other disbursements incurred in and about the performance 
of its powers and duties under the Indenture; 

 
(c) The reasonable fees and expenses of such accountants, consultants, 

attorneys and other experts as may be engaged by the Authority or the 
Trustee to prepare audits, financial statements, reports, opinions or provide 
such other services required under this Lease or the Indenture; 

 
(d) Amounts coming due and payable as Excess Investment Earnings in 

accordance with Section 7.6(e); and 
 
(e) The reasonable out-of-pocket expenses of the Authority in connection with 

the execution and delivery of this Lease or the Indenture, or in connection 
with the issuance of the Bonds, including but not limited to any and all 
expenses incurred in connection with the authorization, sale and delivery of 
the Bonds, or incurred by the Authority in connection with any litigation 
which may at any time be instituted involving this Lease, the Bonds, the 
Indenture or any of the other documents contemplated hereby or thereby, 
or otherwise incurred in connection with the administration of this Lease. 

 
SECTION 4.6.  Quiet Enjoyment.  Throughout the Term of this Lease, the Authority 

shall provide the City with quiet use and enjoyment of the Leased Property and the City 
will peaceably and quietly have and hold and enjoy the Leased Property, without suit, 
trouble or hindrance from the Authority, except as expressly set forth in this Lease.  The 
Authority will, at the request of the City and at the City’s cost, join in any legal action in 
which the City asserts its right to such possession and enjoyment to the extent the 
Authority may lawfully do so.  Notwithstanding the foregoing, the Authority has the right 
to inspect the Leased Property as provided in Section 7.2. 

 
SECTION 4.7.  Title.  Upon the termination of this Lease (other than under Section 

8.2(b) hereof), all right, title and interest of the Authority in and to the Leased Property 
transfers to and vests in the City.  The Authority shall take any and all steps and execute 
and record any and all documents reasonably required by the City to consummate any 
such transfer of title. 
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ARTICLE V 
 

MAINTENANCE; TAXES; INSURANCE; AND OTHER MATTERS 
 
SECTION 5.1.  Maintenance, Utilities, Taxes and Assessments.  Throughout the 

Term of this Lease, as part of the consideration for the rental of the Leased Property, all 
improvement, repair and maintenance of the Leased Property are the responsibility of 
the City, and the City will pay for or otherwise arrange for the payment of all utility 
services supplied to the Leased Property, which may include, without limitation, janitor 
service, security, power, gas, telephone, light, heating, water and all other utility 
services, and will pay for or otherwise arrange for the payment of the cost of the repair 
and replacement of the Leased Property resulting from ordinary wear and tear or want of 
care on the part of the City or any assignee or sublessee thereof.  In exchange for the 
Lease Payments herein provided, the Authority agrees to provide only the Leased 
Property.  The City waives the benefits of subsections 1 and 2 of Section 1932, Section 
1933(4) and Sections 1941 and 1942 of the California Civil Code, but such waiver does 
not limit any of the rights of the City under the terms of this Lease. 

 
The City shall also pay or cause to be paid all taxes and assessments of any 

type or nature, if any, charged to the Authority or the City affecting the Leased Property 
or the respective interests or estates therein; provided that with respect to special 
assessments or other governmental charges that may lawfully be paid in installments 
over a period of years, the City shall pay only such installments as are required to be 
paid during the Term of this Lease as and when the same become due. 

 
The City may, at its expense and in its name, in good faith contest any such 

taxes, assessments, utility and other charges and, in the event of any such contest, may 
permit the taxes, assessments or other charges so contested to remain unpaid during 
the period of such contest and any appeal therefrom unless the Authority notifies the 
City that, in its reasonable opinion, by nonpayment of any such items the interest of the 
Authority in the Leased Property will be materially endangered or the Leased Property or 
any part thereof will be subject to loss or forfeiture, in which event the City shall promptly 
pay such taxes, assessments or charges or provide the Authority with full security 
against any loss which may result from nonpayment, in form satisfactory to the Authority 
and the Trustee. 

 
SECTION 5.2.  Modification of Leased Property.  The City has the right, at its own 

expense, to make additions, modifications and improvements to the Leased Property or 
any portion thereof.  All additions, modifications and improvements to the Leased 
Property will thereafter comprise part of the Leased Property and become subject to the 
provisions of this Lease.  Such additions, modifications and improvements may not in 
any way damage the Leased Property, or cause the Leased Property to be used for 
purposes other than those authorized under the provisions of state and federal law; and 
the Leased Property, upon completion of any additions, modifications and improvements 
made thereto under this Section, must be of a value which is not substantially less than 
the value thereof immediately prior to the making of such additions, modifications and 
improvements.  The City will not permit any mechanic’s or other lien to be established or 
remain against the Leased Property for labor or materials furnished in connection with 
any remodeling, additions, modifications, improvements, repairs, renewals or 
replacements made by the City under this Section; except that if any such lien is 
established and the City first notifies or causes to be notified the Authority of the City’s 
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intention to do so, the City may in good faith contest any lien filed or established against 
the Leased Property, and in such event may permit the items so contested to remain 
undischarged and unsatisfied during the period of such contest and any appeal 
therefrom and shall provide the Authority with full security against any loss or forfeiture 
which might arise from the nonpayment of any such item, in form satisfactory to the 
Authority.  The Authority will cooperate fully in any such contest, upon the request and at 
the expense of the City. 

 
SECTION 5.3.  Liability and Property Damage Insurance.  The City shall maintain 

or cause to be maintained throughout the Term of this Lease, a standard commercial 
general liability insurance policy or policies in protection of the Authority, the City, and 
their respective members, officers, agents, employees and assigns.  Said policy or 
policies shall provide for indemnification of said parties against direct or contingent loss 
or liability for damages for bodily and personal injury, death or property damage 
occasioned by reason of the operation of the Leased Property.  Such policy or policies 
shall provide coverage in such liability limits and be subject to such deductibles as the 
City deems adequate and prudent.  Such insurance may be maintained as part of or in 
conjunction with any other insurance coverage carried by the City, and may be 
maintained in whole or in part in the form of self-insurance by the City, subject to the 
provisions of Section 5.7, or in the form of the participation by the City in a joint powers 
agency or other program providing pooled insurance.  The proceeds of such liability 
insurance must be applied toward extinguishment or satisfaction of the liability with 
respect to which paid. 

 
SECTION 5.4.  Casualty Insurance.  The City shall procure and maintain, or cause 

to be procured and maintained, throughout the Term of this Lease, casualty insurance 
against loss or damage to all buildings situated on the Leased Property, in an amount at 
least equal to the lesser of (a) 100% of the replacement value of the insured buildings, or 
(b) 100% of the aggregate principal amount of the Outstanding Bonds.  Such insurance 
must, as nearly as practicable, cover loss or damage by explosion, windstorm, riot, 
aircraft, vehicle damage, smoke and such other hazards as are normally covered by 
such insurance, and must include earthquake insurance if available at reasonable cost 
from reputable insurers in the judgment of the City.  Such insurance may be subject to 
such deductibles as the City deems adequate and prudent.  Such insurance may be 
maintained as part of or in conjunction with any other insurance coverage carried by the 
City, and may be maintained in whole or in part in the form of the participation by the 
City in a joint powers agency or other program providing pooled insurance; provided that 
such insurance may not be maintained by the City in the form of self-insurance.  The Net 
Proceeds of such insurance must be applied as provided in Section 6.1. 

 
SECTION 5.5.  Rental Interruption Insurance.  The City shall procure and maintain, 

or cause to be procured and maintained, throughout the Term of this Lease, rental 
interruption or use and occupancy insurance to cover loss, total or partial, of the use of 
any portion of the Leased Property constituting buildings or other improvements as a 
result of any of the hazards covered in the insurance required by Section 5.4, in an 
amount at least equal to the maximum such Lease Payments coming due and payable 
during any consecutive two Fiscal Years.  Such insurance may be maintained as part of 
or in conjunction with any other insurance coverage carried by the City, and may be 
maintained in whole or in part in the form of the participation by the City in a joint powers 
agency or other program providing pooled insurance; provided that such insurance may 
not be maintained by the City in the form of self-insurance.  The Net Proceeds of such 
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insurance, if any, must be paid to the Trustee and deposited in the Bond Fund, to be 
applied as a credit towards the payment of the Lease Payments allocable to the insured 
improvements as the same become due and payable. 

 
SECTION 5.6.  Recordation Hereof; Title Insurance.  On or before the Closing 

Date the City shall, at its expense, (a) cause the Site Lease, the Assignment Agreement 
and this Lease, or a memorandum hereof or thereof in form and substance approved by 
Bond Counsel, to be recorded in the office of the Santa Clara County Recorder, and (b) 
obtain a CLTA title insurance policy insuring the City’s leasehold estate hereunder in the 
Leased Property, subject only to Permitted Encumbrances, in an amount at least equal 
to the aggregate principal amount of the Bonds.  All Net Proceeds received under any 
such title insurance policy must be deposited with the Trustee in the Bond Fund to be 
credited towards the prepayment of the remaining Lease Payments under Section 9.4. 

 
SECTION 5.7.  Insurance Net Proceeds; Form of Policies.  Each policy of 

insurance maintained under Sections 5.4, 5.5 and 5.6 must name the Trustee as loss 
payee so as to provide that all proceeds thereunder are payable to the Trustee.  The 
City shall pay or cause to be paid when due the premiums for all insurance policies 
required by this Lease.  All such policies shall provide that the Trustee is given 30 days’ 
notice of each expiration, any intended cancellation thereof or reduction of the coverage 
provided thereby.  The City must file with the Trustee annually, within 90 days following 
the close of each Fiscal Year, a certificate of the City stating that all policies of insurance 
required hereunder are then in full force and effect.  The Trustee has no responsibility for 
the sufficiency, adequacy or amount of any insurance or self-insurance herein required 
and is fully protected in accepting payment on account of such insurance or any 
adjustment, compromise or settlement of any loss. 

 
If any insurance maintained under Section 5.3 is provided in the form of self-

insurance, the City must file with the Trustee annually, within 90 days following the close 
of each Fiscal Year, a statement of the risk manager of the City or an independent 
insurance adviser engaged by the City identifying the extent of such self-insurance and 
stating the determination that the City maintains sufficient reserves with respect thereto.  
If any such insurance is provided in the form of self-insurance by the City, the City has 
no obligation to make any payment with respect to any insured event except from those 
reserves. 

 
SECTION 5.8.  Installation of City’s Personal Property.  The City may at any time 

and from time to time, in its sole discretion and at its own expense, install or permit to be 
installed other items of equipment or other personal property in or upon the Leased 
Property.  All such items shall remain the sole property of the City, in which neither the 
Authority nor the Trustee has any interest, and may be modified or removed by the City 
at any time, provided that the City must repair all damage to the Leased Property 
resulting from the installation, modification or removal of any such items.  Nothing in this 
Lease prevents the City from purchasing or leasing items to be installed under this 
Section under a lease or conditional sale agreement, or subject to a vendor’s lien or 
security agreement, as security for the unpaid portion of the purchase price thereof, so 
long as no such lien or security interest attaches to any part of the Leased Property. 

 
SECTION 5.9.  Liens.  The City may not, directly or indirectly, create, incur, 

assume or suffer to exist any mortgage, pledge, lien, charge, encumbrance or claim on 
or with respect to the Leased Property, other than as herein contemplated and except for 
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such encumbrances as the City certifies in writing to the Trustee do not materially and 
adversely affect the leasehold estate of the City in the Leased Property hereunder.  If 
any such mortgage, pledge, lien, charge, encumbrance or claim does materially and 
adversely affect the leasehold estate of the City in the Leased Property hereunder, the 
City will promptly, at its own expense, take such action as may be necessary to duly 
discharge or remove any such mortgage, pledge, lien, charge, encumbrance or claim, 
for which it is responsible; provided that the City is not required to do so prior to the time 
when such mortgage, pledge, lien, charge, encumbrance or claim actually causes such 
material adverse effect.  The City will reimburse the Authority for any expense incurred 
by it in order to discharge or remove any such mortgage, pledge, lien, charge, 
encumbrance or claim. 

 
SECTION 5.10.  Advances.  If the City fails to perform any of its obligations under 

this Article V, the Authority may (but is not required to) take such action as it deems 
necessary to cure such failure, including the advancement of money, and the City shall 
repay all such advances as Additional Rental Payments hereunder, with interest at the 
rate set forth in Section 4.3(c). 

 
 

ARTICLE VI 
 

DAMAGE, DESTRUCTION AND EMINENT DOMAIN; USE OF NET 

PROCEEDS 
 
SECTION 6.1.  Application of Net Proceeds.  The Trustee, as assignee of the 

Authority under the Assignment Agreement, has the right to receive all Net Proceeds.  
As provided in the Indenture, the Trustee will deposit all Net Proceeds in the Insurance 
and Condemnation Fund to be applied as set forth in Section 5.07 of the Indenture. 

 
SECTION 6.2.  Termination or Abatement Due to Eminent Domain.   
 
(a) If the Leased Property is taken permanently under the power of eminent 

domain or sold to a government threatening to exercise the power of eminent domain, 
the Term of this Lease thereupon ceases as of the day possession is taken.  

 
(b) If less than all of the Leased Property is taken permanently and the 

remainder is useable for the City’s purposes, or if the Leased Property is taken 
temporarily, under the power of eminent domain, then: 

 
(i) this Lease continues in full force and effect with respect thereto and 

does not terminate by virtue of such taking, and the parties waive the 
benefit of any law to the contrary, and 

 
(ii) the Lease Payments are subject to abatement in an amount 

determined by the City such that the resulting Lease Payments 
represent fair consideration for the use and occupancy of the 
remaining usable portions of the Leased Property. 

 
SECTION 6.3.  Abatement Due to Damage or Destruction.  The Lease Payments 

are subject to abatement during any period in which by reason of damage or destruction 
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(other than by eminent domain which is hereinbefore provided for) there is substantial 
interference with the use and occupancy by the City of the Leased Property or any 
portion thereof.  The Lease Payments are subject to abatement in an amount 
determined by the City, such that the resulting Lease Payments represent fair 
consideration for the use and occupancy of the remaining usable portions of the Leased 
Property not damaged or destroyed.  Such abatement will continue for the period 
commencing with such damage or destruction and ending with the substantial 
completion of the work of repair or reconstruction.  In the event of any such damage or 
destruction, this Lease continues in full force and effect and the City waives any right to 
terminate this Lease by virtue of any such damage and destruction. 

 
 

ARTICLE VII 
 

OTHER COVENANTS OF THE CITY 
 
SECTION 7.1.  Disclaimer of Warranties.  THE AUTHORITY MAKES NO 

AGREEMENT, WARRANTY OR REPRESENTATION, EITHER EXPRESS OR 
IMPLIED, AS TO THE VALUE, DESIGN, CONDITION, MERCHANTABILITY OR 
FITNESS FOR ANY PARTICULAR PURPOSE OR FITNESS FOR THE USE 
CONTEMPLATED BY THE CITY OF THE LEASED PROPERTY OR ANY PORTION 
THEREOF, OR ANY OTHER REPRESENTATION OR WARRANTY WITH RESPECT 
TO THE LEASED PROPERTY OR ANY PORTION THEREOF.  THE CITY 
ACKNOWLEDGES THAT THE AUTHORITY IS NOT A MANUFACTURER OF ANY 
PORTION OF THE LEASED PROPERTY OR A DEALER THEREIN, THAT THE CITY 
LEASES THE LEASED PROPERTY AS-IS, IT BEING AGREED THAT ALL OF THE 
AFOREMENTIONED RISKS ARE TO BE BORNE BY THE CITY.  The Authority has no 
liability for incidental, indirect, special or consequential damages, in connection with or 
arising out of this Lease for the existence, furnishing, functioning or use of the Leased 
Property by the City. 

 
SECTION 7.2.  Access to the Leased Property.  The City agrees that the Authority 

and any Authorized Representative of the Authority, and the Authority’s successors or 
assigns, have the right at all reasonable times to enter upon and to examine and inspect 
the Leased Property or any part thereof.  The City further agrees that the Authority, any 
Board Representative and the Authority’s successors or assigns may have such rights of 
access to the Leased Property or any component thereof as reasonably necessary to 
cause the proper maintenance of the Leased Property if the City fails to perform its 
obligations hereunder; provided, however, that neither the Authority nor any of its 
assigns has any obligation to cause such proper maintenance. 

 
SECTION 7.3.  Release and Indemnification Covenants.  The City agrees to 

indemnify the Authority, the Trustee and their respective officers, agents, successors 
and assigns, against all claims, losses and damages, including legal fees and expenses, 
arising out of any of the following: 

 
(a) the use, maintenance, condition or management of, or from any work or 

thing done on the Leased Property by the City, 
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(b) any breach or default on the part of the City in the performance of any of its 
obligations under this Lease, 

 
(c) any negligence or willful misconduct of the City or of any of its agents, 

contractors, servants, employees or licensees with respect to the Leased 
Property, 

 
(d) any intentional misconduct or negligence of any sublessee of the City with 

respect to the Leased Property, 
 
(e) the acquisition, construction, improvement and equipping of the Leased 

Property, or the authorization of payment of the costs thereof, or 
 
(f) the acceptance and performance of the duties of the Trustee under the 

Indenture and under this Lease. 
 
No indemnification is made under this Section or elsewhere in this Lease for 

willful misconduct or negligence under this Lease by the Authority, the Trustee or their 
respective officers, agents, employees, successors or assigns. 

 
SECTION 7.4.  Assignment and Subleasing by the City.  This Lease may not be 

assigned by the City, other than to an entity which succeeds to the interests of the City 
as a municipal corporation.  The City may sublease the Leased Property, or any portion 
thereof, subject to all of the following conditions: 

 
(a) This Lease and the obligation of the City to make Lease Payments 

hereunder must remain obligations of the City. 
 
(b) The City must, within 30 days after the delivery thereof, furnish or 

cause to be furnished to the Authority and the Trustee a true and 
complete copy of such sublease. 

 
(c) No such sublease by the City may cause the Leased Property to be 

used for a purpose which is not authorized under the provisions of 
the laws of the State of California. 

 
(d) The City must furnish to the Authority and the Trustee a written 

opinion of Bond Counsel stating that such sublease does not cause 
the interest components of the Lease Payments to become included 
in gross income for purposes of federal income taxation or to 
become subject to personal income taxation by the State of 
California. 

 
SECTION 7.5.  Amendment Hereof.  The Authority and the City may at any time 

amend or modify any of the provisions of this Lease, but only: (a) with the prior written 
consents of the Owners of a majority in aggregate principal amount of the Outstanding 
Bonds; or (b) without the consent of the Trustee or any of the Bond Owners, but only if 
such amendment or modification is for any one or more of the following purposes: 

 
(i) to add to the covenants and agreements of the City contained in this Lease, 

other covenants and agreements thereafter to be observed, or to limit or 
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surrender any rights or power herein reserved to or conferred upon the 
City; 

 
(ii) to make such provisions for the purpose of curing any ambiguity, or of 

curing, correcting or supplementing any defective provision contained 
herein, to conform to the original intention of the City and the Authority; 

 
(iii) to modify, amend or supplement this Lease in such manner as to 

assure that the interest on the Bonds remains excluded from gross 
income under the Tax Code; 

 
(iv) to amend the description of the Leased Property to reflect accurately the 

property originally intended to be included therein, or in connection with any 
substitution or release of property under Sections 3.3 or 3.4; 

 
(v) to obligate the City to pay additional amounts of rental for the use and 

occupancy of the Leased Property, but only if (A) such additional amounts 
of rental are pledged or assigned for the payment of any bonds (other than 
the Bonds or Additional Bonds), notes, leases or other obligations the 
proceeds of which are applied to finance or refinance the acquisition or 
construction of any real or personal property for which the City is authorized 
to expend funds subject to its control, (B) the City has obtained and filed 
with the Trustee an M.A.I. appraisal showing that the appraised value of the 
Leased Property is at least equal to the then outstanding principal amount 
of the Bonds and all such other bonds, notes or other obligations related to 
the Lease, and (C) the City has filed with the Trustee written evidence that 
the amendments made under this clause (v) will not of themselves cause a 
reduction or withdrawal of any rating then assigned to the Bonds; 

 
(vi) to incorporate provisions securing the obligations of the City under any 

Qualified Reserve Account Credit Instrument, or to incorporate provisions 
for the security of the Bonds relating to a Qualified Reserve Account Credit 
Instrument;  

 
(vii) in any respect whatsoever as the Authority and the City deem necessary or 

desirable to facilitate the issuance of Additional Bonds as permitted under 
the Indenture; or  

 
(viii) in any other respect whatsoever as the Authority and the City deem 

necessary or desirable, if in the opinion of Bond Counsel such 
modifications or amendments do not materially adversely affect the 
interests of the Owners of the Bonds. 

 
No such modification or amendment may (a) extend or have the effect of 

extending any Lease Payment Date or reducing any Lease Payment or any premium 
payable upon the prepayment thereof, without the express consent of the Owners of the 
affected Bonds, or (b) modify any of the rights or obligations of the Trustee without its 
written assent thereto. 
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SECTION 7.6.  Tax Covenants. 
 
(a) Private Business Use Limitation.  The City shall assure that the proceeds of 

the Bonds are not used in a manner which would cause the Bonds to satisfy the private 
business tests of Section 141(b) of the Tax Code or the private loan financing test of 
Section 141(c) of the Tax Code. 

 
(b) Federal Guarantee Prohibition.  The City may not take any action or permit 

or suffer any action to be taken if the result of the same would be to cause the Bonds to 
be “federally guaranteed” within the meaning of Section 149(b) of the Tax Code. 

 
(c) No Arbitrage.  The City may not take, or permit or suffer to be taken by the 

Trustee or otherwise, any action with respect to the proceeds of the Bonds or of any 
other obligations which, if such action had been reasonably expected to have been 
taken, or had been deliberately and intentionally taken, on the Closing Date, would have 
caused the Bonds to be “arbitrage bonds” within the meaning of Section 148(a) of the 
Tax Code. 

 
(d) Maintenance of Tax Exemption.  The City shall take all actions necessary to 

assure the exclusion of interest on the Bonds from the gross income of the Owners of 
the Bonds to the same extent as such interest is permitted to be excluded from gross 
income under the Tax Code as in effect on the Closing Date. 

 
(e) Rebate of Excess Investment Earnings to United States.  The City shall 

calculate or cause to be calculated the Excess Investment Earnings in all respects at the 
times and in the manner required under the Tax Code.  The City shall pay the full 
amount of Excess Investment Earnings to the United States of America in such 
amounts, at such times and in such manner as may be required under the Tax Code.  
Such payments shall be made by the City from any source of legally available funds of 
the City, and shall constitute Additional Rental Payments hereunder. 

 
The City shall keep or cause to be kept, and retain or cause to be retained for a 

period of six years following the retirement of the Bonds, records of the determinations 
made under this subsection (e).  In order to provide for the administration of this 
subsection (e), the City may provide for the employment of independent attorneys, 
accountants and consultants compensated on such reasonable basis as the City may 
deem appropriate.  The Trustee has no duty or obligation to monitor or enforce 
compliance by the City of any of the requirements under this subsection (e). 

 
SECTION 7.7.  Continuing Disclosure.  The City shall comply with and carry out all 

of the provisions of the Continuing Disclosure Certificate executed by the City as of the 
Closing Date, as originally executed and as it may be amended from time to time in 
accordance with its terms.  Notwithstanding any other provision of this Lease, failure of 
the City to comply with such Continuing Disclosure Certificate will not constitute an 
Event of Default, although any Participating Underwriter (as that term is defined in such 
Continuing Disclosure Certificate) or any Owner or beneficial owner of the Bonds may 
take such actions as may be necessary and appropriate to compel performance by the 
City of its obligations under this Section, including seeking mandate or specific 
performance by court order. 
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ARTICLE VIII 
 

EVENTS OF DEFAULT AND REMEDIES 
 

SECTION 8.1.  Events of Default Defined.  Any one or more of the following events 
constitute an Event of Default hereunder: 

 
(a) Failure by the City to pay any Lease Payment or other payment required to 

be paid hereunder at the time specified herein. 
 
(b) Failure by the City to observe and perform any covenant, condition or 

agreement on its part to be observed or performed, other than as referred 
to in the preceding subsection (a), for a period of 30 days after written 
notice specifying such failure and requesting that it be remedied has been 
given to the City by the Authority or the Trustee.  If in the reasonable 
opinion of the City the failure stated in the notice can be corrected, but not 
within such 30 day period, the failure will not constitute an Event of Default 
if the City commences to cure the failure within such 30 day period and 
thereafter diligently and in good faith cures the failure in a reasonable 
period of time. 

 
(c) The filing by the City of a voluntary petition in bankruptcy, or failure by the 

City promptly to lift any execution, garnishment or attachment, or 
adjudication of the City as a bankrupt, or assignment by the City for the 
benefit of creditors, or the entry by the City into an agreement of 
composition with creditors, or the approval by a court of competent 
jurisdiction of a petition applicable to the City in any proceedings instituted 
under the provisions of the Federal Bankruptcy Code, as amended, or 
under any similar acts which may hereafter be enacted. 

 
SECTION 8.2.  Remedies on Default.  Whenever any Event of Default has 

happened and is continuing, the Authority may exercise any and all remedies available 
under law or granted under this Lease.  Notwithstanding anything herein or in the 
Indenture to the contrary, neither the Authority nor the Trustee may accelerate the Lease 
Payments or otherwise declare any Lease Payments not then in default to be 
immediately due and payable.  Each covenant hereof to be kept and performed by the 
City is expressly made a condition and upon the breach thereof the Authority may 
exercise any and all rights granted hereunder; except that no termination of this Lease 
may be effected either by operation of law or acts of the parties hereto, except only in 
the manner herein expressly provided.  Upon the occurrence and during the continuance 
of any Event of Default, the Authority may exercise each and every one of the following 
remedies, subject in all respects to the limitations set forth in Section 8.3. 

 
(a) Enforcement of Payments Without Termination.  If the Authority does not 

elect to terminate this Lease in the manner hereinafter provided for in 
subparagraph (b) hereof, the City agrees to and shall remain liable for the 
payment of all Lease Payments and the performance of all conditions 
herein contained and shall reimburse the Authority for any deficiency 
arising out of the re-leasing of the Leased Property, or, if the Authority is 
unable to re-lease the Leased Property, then for the full amount of all Lease 
Payments to the end of the Term of this Lease, but said Lease Payments 
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and/or deficiency shall be payable only at the same time and in the same 
manner as hereinabove provided for the payment of Lease Payments 
hereunder, notwithstanding such entry or re-entry by the Authority or any 
suit in unlawful detainer, or otherwise, brought by the Authority for the 
purpose of effecting such re-entry or obtaining possession of the Leased 
Property or the exercise of any other remedy by the Authority.  The City 
hereby irrevocably appoints the Authority as the agent and attorney-in-fact 
of the City to enter upon and re-lease the Leased Property upon the 
occurrence and continuation of an Event of Default and to remove all 
personal property whatsoever situated upon the Leased Property, to place 
the Leased Property in storage or other suitable place in the County of 
Santa Clara for the account of and at the expense of the City, and the City 
hereby exempts and agrees to save harmless the Authority from any costs, 
loss or damage whatsoever arising or occasioned by any such entry upon 
and re-leasing of the Leased Property and the removal and storage of the 
Leased Property by the Authority or its duly authorized agents in 
accordance with the provisions herein contained.  The City agrees that the 
terms of this Lease constitute full and sufficient notice of the right of the 
Authority to re-lease the Leased Property in the event of such re-entry 
without effecting a surrender of this Lease, and further agrees that no acts 
of the Authority in effecting such re-leasing shall constitute a surrender or 
termination of this Lease irrespective of the term for which such re-leasing 
is made or the terms and conditions of such re-leasing, or otherwise, but 
that, on the contrary, in the event of such default by the City the right to 
terminate this Lease shall vest in the Authority to be effected in the sole 
and exclusive manner hereinafter provided for in subparagraph (b) hereof.  
The City agrees to surrender and quit possession of the Leased Property 
upon demand of the Authority for the purpose of enabling the Leased 
Property to be re-let under this paragraph, and the City further waives the 
right to any rental obtained by the Authority in excess of the Lease 
Payments and hereby conveys and releases such excess to the Authority 
as compensation to the Authority for its services in re-leasing the Leased 
Property. 

 
(b) Termination of Lease.  If an Event of Default occurs and is continuing 

hereunder, the Authority at its option may terminate this Lease and re-lease 
all or any portion of the Leased Property.  If the Authority terminates this 
Lease at its option and in the manner hereinafter provided on account of 
default by the City (and notwithstanding any re-entry upon the Leased 
Property by the Authority in any manner whatsoever or the re-leasing of the 
Leased Property), the City nevertheless agrees to pay to the Authority all 
costs, loss or damages howsoever arising or occurring payable at the same 
time and in the same manner as is herein provided in the case of payment 
of Lease Payments and Additional Rental Payments.  Any surplus received 
by the Authority from such re-leasing shall be deposited in the Bond Fund.  
Neither notice to pay rent or to deliver up possession of the premises given 
under law nor any proceeding in unlawful detainer taken by the Authority 
shall of itself operate to terminate this Lease, and no termination of this 
Lease on account of default by the City shall be or become effective by 
operation of law, or otherwise, unless and until the Authority shall have 
given written notice to the City of the election on the part of the Authority to 
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terminate this Lease.  The City covenants and agrees that no surrender of 
the Leased Property, or of the remainder of the Term hereof or any 
termination of this Lease shall be valid in any manner or for any purpose 
whatsoever unless stated or accepted by the Authority by such written 
notice. 

 
(c) Proceedings at Law or In Equity.  If an Event of Default occurs and 

continues hereunder, the Authority may take whatever action at law or in 
equity may appear necessary or desirable to collect the amounts then due 
and thereafter to become due hereunder or to enforce any other of its rights 
hereunder. 

 
SECTION 8.3.  No Remedy Exclusive.  No remedy herein conferred upon or 

reserved to the Authority is intended to be exclusive and every such remedy is 
cumulative and in addition to every other remedy given under this Lease or now or 
hereafter existing at law or in equity.  No delay or omission to exercise any right or 
power accruing upon the occurrence of any Event of Default impairs any such right or 
power or operates as a waiver thereof, but any such right and power may be exercised 
from time to time and as often as may be deemed expedient.  In order to entitle the 
Authority to exercise any remedy reserved to it in this Article VIII it is not necessary to 
give any notice, other than as expressly required in this Article VIII or by law. 

 
SECTION 8.4.  Agreement to Pay Attorneys’ Fees and Expenses.  If the Authority 

or the City defaults under any of the provisions of this Lease and the nondefaulting party 
employs attorneys or incurs other expenses for the collection of moneys or the 
enforcement or performance or observance of any obligation or agreement on the part of 
the defaulting party herein contained, the defaulting party will on demand therefor pay to 
the nondefaulting party the reasonable fees of such attorneys and such other expenses 
so incurred by the nondefaulting party. 

 
SECTION 8.5.  No Additional Waiver Implied by One Waiver.  If the Authority or 

the City breaches any agreement in this Lease and thereafter the other party waives 
thebreach, such waiver is limited to the particular Breach so waived and does not 
operate to waive any other breach hereunder. 

 
SECTION 8.6.  Application of Proceeds.  All net proceeds received from the re-

lease of the Leased Property under this Article VIII, and all other amounts derived by the 
Authority or the Trustee as a result of the occurrence of an Event of Default, must be 
paid to and applied by the Trustee in accordance with Section 7.03 of the Indenture. 

 
SECTION 8.7.  Trustee and Bond Owners to Exercise Rights.  Such rights and 

remedies as are given to the Authority under this Article VIII have been assigned by the 
Authority to the Trustee under the Assignment Agreement for the benefit of the Bond 
Owners, to which assignment the City hereby consents.  The Trustee and the Bond 
Owners shall exercise such rights and remedies in accordance with the Indenture. 
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ARTICLE IX 
 

PREPAYMENT OF LEASE PAYMENTS 
 

SECTION 9.1.  Security Deposit.  Notwithstanding any other provision of this 
Lease, the City may on any date secure the payment of the Lease Payments allocable to 
the Leased Property in whole or in part by depositing with the Trustee an amount of cash 
which, together with other available amounts on deposit in the funds and accounts 
established under the Indenture, is either: 

 
(a) sufficient to pay such Lease Payments, including the principal and interest 

components thereof, in accordance with the Lease Payment schedule set 
forth in Appendix B, or 

 
(b) invested in whole or in part in non-callable Federal Securities in such 

amount as will, in the opinion of an independent certified public accountant, 
together with interest to accrue thereon and together with any cash which is 
so deposited, be fully sufficient to pay such Lease Payments when due 
under Section 4.3(a), as the City instructs at the time of said deposit. 

 
If the City makes a security deposit under this Section with respect to all unpaid 

Lease Payments, and notwithstanding the provisions of Section 4.2, (a) the Term of this 
Lease will continue, (b) all obligations of the City under this Lease, and all security 
provided by this Lease for said Lease Payments, will thereupon cease and terminate, 
excepting only the obligation of the City to make, or cause to be made all of said Lease 
Payments from such security deposit, and (c) under Section 4.7, title to the Leased 
Property will vest in the City on the date of said deposit automatically and without further 
action by the City or the Authority.  Said security deposit constitutes a special fund for 
the payment of Lease Payments in accordance with the provisions of this Lease. 

 
SECTION 9.2. Prepayment.  The City has the option to prepay the principal 

components of the Lease Payments in as described under Section 4.01(a) of the 
Indenture.  Such prepayment price shall be deposited by the Trustee in the Redemption 
Fund to be applied to the redemption of Bonds under Section 4.01(a) of the Indenture.  
The City shall give written notice to the Authority and the Trustee of its intention to 
prepay the Lease Payments under this Section at least 45 days prior to the prepayment 
date, or such shorter period of time as may be acceptable to the Trustee in its sole 
discretion, such notice being solely for the convenience of the Trustee.  Additionally, this 
Lease is subject to extraordinary mandatory prepayment as described under Section 
4.01(c) of the Indenture. 

 
SECTION 9.3.  Mandatory Prepayment From Net Proceeds of Insurance or 

Eminent Domain.  The City shall prepay the principal components of the Lease 
Payments allocable to the Leased Property in whole or in part on any date, from and to 
the extent of any Net Proceeds of insurance award or eminent domain award with 
respect to the Leased Property theretofore deposited in the Redemption Fund for that 
purpose under Article VI hereof and Section 5.07 of the Indenture.  Such Net Proceeds, 
to the extent remaining after payment of any delinquent Lease Payments, will be 
credited towards the City’s obligations under this Section and applied to the 
corresponding redemption of Bonds under Section 4.01 of the Indenture on the next 
available redemption date. 
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SECTION 9.4.  Credit for Amounts on Deposit.  If the principal components of the 

Lease Payments are prepaid in full under this Article IX, such that the Indenture is 
discharged by its terms as a result of such prepayment, at the written election of the City 
filed with the Trustee any or all amounts then on deposit in the Bond Fund (and the 
accounts therein) will be credited towards the amounts then required to be so prepaid. 

 
 

ARTICLE X 
 

MISCELLANEOUS 
 
SECTION 10.1.  Notices.  Any notice, request, complaint, demand or other 

communication under this Lease shall be given by first class mail or personal delivery to 
the party entitled thereto at its address set forth below, or by facsimile transmission or 
other form of telecommunication, at its number set forth below.  Notice shall be effective 
either (a) upon transmission by facsimile transmission or other form of 
telecommunication, (b) 48 hours after deposit in the United States of America first class 
mail, postage prepaid, or (c) in the case of personal delivery to any person, upon actual 
receipt.  The Authority, the City or the Trustee may, by written notice to the other parties, 
from time to time modify the address or number to which communications are to be 
given hereunder. 

 
If to the City City of Milpitas 
or the Authority: 455 East Calaveras Blvd. 
 Milpitas, CA  95035 
 Attention: Director of Finance 
 Telephone:  (408) 586-3111 
 Fax:  (408) 586-3110  
 
If to the Trustee: U.S. Bank National Association 
 One California Street, Suite 1000 
 San Francisco, California 94111 
 Attention:  Global Corporate Trust  
 Telephone:  (415) 677-3600 
 Fax:  (415) 677-3769 
 
SECTION 10.2.  Binding Effect.  This Lease inures to the benefit of and binds the 

Authority, the City and their respective successors and assigns. 
 
SECTION 10.3.  Severability.  If any provision of this Lease is held invalid or 

unenforceable by any court of competent jurisdiction, such holding will not invalidate or 
render unenforceable any other provision hereof. 

 
SECTION 10.4.  Net-net-net Lease.  This Lease is deemed and construed to be a 

“net-net-net lease” and the City hereby agrees that the Lease Payments are an absolute 
net return to the Authority, free and clear of any expenses, charges or set-offs 
whatsoever. 

 
SECTION 10.5.  Third Party Beneficiary.  The Trustee is hereby made a third party 

beneficiary hereunder with all rights of a third party beneficiary. 
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SECTION 10.6.  Further Assurances and Corrective Instruments.  The Authority 

and the City shall, from time to time, execute, acknowledge and deliver, or cause to be 
executed, acknowledged and delivered, such supplements hereto and such further 
instruments as may reasonably be required for correcting any inadequate or incorrect 
description of the Leased Property hereby leased or intended so to be or for carrying out 
the expressed intention of this Lease. 

 
SECTION 10.7.  Execution in Counterparts.  This Lease may be executed in 

several counterparts, each of which is an original and all of which constitute but one and 
the same instrument. 

 
SECTION 10.8.  Applicable Law.  This Lease is governed by and construed in 

accordance with the laws of the State of California. 
 
SECTION 10.9.  Board and City Representatives.  Whenever under the provisions 

of this Lease the approval of the Authority or the City is required, or the Authority or the 
City is required to take some action at the request of the other, such approval or such 
request shall be given for the Authority and for the City by an Authorized Representative 
thereof, and any party hereto may conclusively rely upon any such approval or request. 

 
SECTION 10.10.  Captions.  The captions or headings in this Lease are for 

convenience only and in no way define, limit or describe the scope or intent of any 
provisions or Section of this Lease. 
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[Signature Page to Lease Agreement dated as of November 1, 2020] 

 

IN WITNESS WHEREOF, the Authority and the City have caused this Lease to 
be executed in their respective names by their duly authorized officers, all as of the date 
first above written. 

 
 

MILPITAS MUNICIPAL FINANCING 
AUTHORITY 
 
 
 
By:    

Walter C. Rossmann 
Treasurer 

 
 
 
CITY OF MILPITAS 
 
 
 
By:    

Walter C. Rossmann 
Deputy City Manager 
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APPENDIX A 

 
DESCRIPTION OF THE LEASED PROPERTY 

 
 

The Leased Property consists of that certain real property situated in the City of 
Milpitas, County of Santa Clara, State of California, which is more particularly described 
as follows: 

 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
APN:  
 
(End of Legal Description) 
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APPENDIX B 
 

SCHEDULE OF LEASE PAYMENTS 
 
 

Lease  
Payment Date * 

Principal 
Component 

Interest 
Component 

Aggregate 
Lease Payment 

Annual Aggregate 
Lease Payment 

     
     
     
     
     
     
     
     
     
     
     
     
     
     
     
     
     
     
     
     
     
     
     
     
     
     
     
     
     
     
     
     
     
     
     
     
     
     
     
     
     
     
     

Totals     

 
         
* Lease Payment Dates are the 5th Business Day immediately preceding each date listed in 

the schedule 
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RECORDING REQUESTED BY 
AND WHEN RECORDED RETURN TO: 
 
Jones Hall, A Professional Law Corporation 
Attn: James A Wawrzyniak, Jr. 
475 Sansome Street, Suite 1700 
San Francisco, California 94111 
 
 
 

THIS TRANSACTION IS EXEMPT FROM CALIFORNIA DOCUMENTARY TRANSFER 
TAX UNDER SECTION 11929 OF THE CALIFORNIA REVENUE AND TAXATION 
CODE.  THIS DOCUMENT IS EXEMPT FROM RECORDING FEES UNDER SECTION 
27383 OF THE CALIFORNIA GOVERNMENT CODE. 
 
  
  

 
 
 

ASSIGNMENT AGREEMENT 
 
This ASSIGNMENT AGREEMENT (this “Agreement”), dated for convenience as of 

November 1, 2020, is between the MILPITAS MUNICIPAL FINANCING AUTHORITY, a joint 
exercise of powers authority organized and existing under the laws of the State of 
California (the “Authority”), and U.S. BANK NATIONAL ASSOCIATION, a national banking 
association organized and existing under the laws of the United States of America, as 
trustee (the “Trustee”). 

 
 

B A C K G R O U N D :  
 
1. The City is proceeding to (1) replace Fire Station #2 with a new fire station 

located on the same site, which includes acquisition of furnishings and equipment 
related to such facility, and (2) acquire and install energy efficiency improvements to 
various City facilities (collectively, the “Project”). 

 
2. In order to provide funds to finance a portion of the costs of the Project, the 

City has agreed to lease the real property more particularly described in Appendix A 
attached hereto and by this reference incorporated herein, consisting of (1) the Fire 
Station #2 site located at 1263 Yosemite Drive in the City and the new fire station to be 
built thereon, and (2) the real property and facilities known as the Barbara Lee Senior 
Center located at 40 North Milpitas Boulevard (the “Leased Property”) to the Authority 
under a Site Lease dated as of November 1, 2020 (the “Site Lease”), under which the 
Authority agrees to make an initial rental payment (the “Site Lease Payment”) which is 
sufficient to provide funds for such purposes. 

 
3. As provided in the Lease and subject to the conditions set forth therein, 

upon the completion of Fire Station #2 and the resulting increase in the value thereof, 
Fire Station #2 and its site are expected to be become the sole Leased Property, and the 
remainder of the initial Leased Property is expected to be released. 
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4. The Authority has authorized the issuance of its Milpitas Municipal Financing 

Authority 2020 Lease Revenue Bonds (Capital Projects) in the aggregate principal 
amount of $____________ (the “Bonds”) under an Indenture of Trust dated as of 
November 1, 2020 (the “Indenture”), between the Authority and U.S. Bank National 
Association, as trustee (the “Trustee”), and under the provisions of Article 4 of Chapter 
5, Division 7, Title 1 of the Government Code of the State of California, commencing with 
Section 6584 of said Code (the “Bond Law”), for the purpose of providing the funds to 
enable the Authority to pay the Site Lease Payment to the City in accordance with the 
Site Lease. 

 
5. In order to provide revenues which are sufficient to enable the Authority to 

pay debt service on the Bonds, the Authority has agreed to lease the Leased Property 
back to the City under the Lease Agreement dated as of November 1, 2020 (the “Lease 
Agreement”), which has been recorded concurrently herewith, under which the City 
agrees to pay semiannual Lease Payments as the rental for the Leased Property 
thereunder. 

 
6. The Authority has requested the Trustee to enter into this Agreement for the 

purpose of assigning certain of its rights under the Lease to the Trustee for the benefit of 
the Bond owners. 

 
 

A G R E E M E N T :  
 
In consideration of the material covenants contained in this Agreement, the 

parties hereto hereby formally covenant, agree and bind themselves as follows: 
 
SECTION 1.  Defined Terms.  All capitalized terms not otherwise defined herein 

have the respective meanings given those terms in the Indenture. 
 
SECTION 2.  Assignment.  The Authority hereby assigns to the Trustee, for the 

benefit of the Owners of all Bonds which are issued and Outstanding under the 
Indenture, all of the Authority’s rights under the Lease (excepting only the Authority’s 
rights under Sections 4.5, 5.10, 7.3 and 8.4 of the Lease), including but not limited to: 

 
(a) the right to receive and collect all of the Lease Payments from the 

City under the Lease, 
 
(b) the right to receive and collect any proceeds of any insurance 

maintained thereunder with respect to the Leased Property, or any 
eminent domain award (or proceeds of sale under threat of eminent 
domain) paid with respect to the Leased Property, and 

 
(c) the right to exercise such rights and remedies conferred on the 

Authority under the Lease as may be necessary or convenient (i) to 
enforce payment of the Lease Payments and any amounts required 
to be deposited in the Insurance and Condemnation Fund 
established under Section 5.07 of the Indenture, or (ii) otherwise to 
protect the interests of the Bond Owners in the event of a default by 
the City under the Lease. 
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The Trustee shall administer all of the rights assigned to it by the Authority under 

this Agreement in accordance with the provisions of the Indenture, for the benefit of the 
Owners of Bonds.  The assignment made under this Section 2 is absolute and 
irrevocable, and without recourse to the Authority. 

 
SECTION 3.  Acceptance.  The Trustee hereby accepts the assignments made 

herein for the purpose of securing the payments due under the Lease and Indenture to, 
and the rights under the Lease and Indenture of, the Owners of the Bonds, all subject to 
the provisions of the Indenture.  The recitals contained herein are those of the Authority 
and not of the Trustee, and the Trustee assumes no responsibility for the correctness 
thereof. 

 
SECTION 4.  Conditions.  This Agreement confers no rights and imposes no duties 

upon the Trustee beyond those expressly provided in the Indenture.  The assignment 
hereunder to the Trustee is solely in its capacity as Trustee under the Indenture. 

 
SECTION 5.  Execution in Counterparts.  This Agreement may be executed in any 

number of counterparts, each of which is an original and all together constitute one and 
the same agreement.  Separate counterparts of this Agreement may be separately 
executed by the Trustee and the Authority, both with the same force and effect as 
though the same counterpart had been executed by the Trustee and the Authority. 

 
SECTION 6.  Binding Effect.  This Agreement inures to the benefit of and binds the 

Authority and the Trustee, and their respective successors and assigns, subject, 
however, to the limitations contained herein. 

 
SECTION 7.  Governing Law.  This Agreement is governed by the laws of the 

State of California. 
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[Signature Page to Assignment Agreement dated as of November 1, 2020] 

 

IN WITNESS WHEREOF, the parties have executed this Agreement by their duly 
authorized officers as of the day and year first written above. 

 
 
 
 

MILPITAS MUNICIPAL FINANCING 
AUTHORITY 
 
 
 
By:    

Walter C. Rossmann 
Treasurer 

 
 
 
U.S. BANK NATIONAL ASSOCIATION, 
as Trustee 
 
 
 
By:    

Authorized Officer 
 
 

164



A-1 

APPENDIX A 
 

DESCRIPTION OF THE LEASED PROPERTY 
 
 

The Leased Property consists of that certain real property situated in the City of 
Milpitas, County of Santa Clara, State of California, which is more particularly described 
as follows: 

 
 

 
 
 
 
 
 
 
 
 
 
 
APN:  
 
 
(End of Legal Description) 
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INDENTURE OF TRUST 
 
 
 

Dated as of November 1, 2020  
 
 
 

between 
 
 
 

MILPITAS MUNICIPAL FINANCING AUTHORITY 
 
 

and 
 
 

U.S. BANK NATIONAL ASSOCIATION, 
as Trustee 

 
 
 
 
 

Authorizing the Issuance of 
 
 
 

$____________ 
Milpitas Municipal Financing Authority 

2020 Lease Revenue Bonds 
(Capital Projects) 

 

 
 
 
 

  
  

 

166



  

-i- 

TABLE OF CONTENTS 
 

ARTICLE I: 
DEFINITIONS; RULES OF CONSTRUCTION: 

Section 1.01. Definitions ........................................................................................................ 2 
Section 1.02. Authorization ................................................................................................... 2 
Section 1.03. Interpretation ................................................................................................... 3 

 
ARTICLE II: 

THE BONDS: 
Section 2.01. Authorization of Bonds ..................................................................................... 3 
Section 2.02. Terms of the Bonds ......................................................................................... 3 
Section 2.03. Transfer and Exchange of Bonds .................................................................... 5 
Section 2.04. Book-Entry System .......................................................................................... 5 
Section 2.05. Registration Books .......................................................................................... 7 
Section 2.06. Form and Execution of Bonds .......................................................................... 7 
Section 2.07. Bonds Mutilated, Lost, Destroyed or Stolen ..................................................... 7 
Section 2.08. Additional Bonds. ............................................................................................. 8 
Section 2.09. Proceedings for the Issuance of Additional Bonds ........................................... 9 
Section 2.10. Applicability to Additional Bonds .................................................................... 10 
 

ARTICLE III: 
ISSUANCE OF BONDS; APPLICATION OF PROCEEDS: 

Section 3.01. Issuance of the Bonds ................................................................................... 10 
Section 3.02. Application of Proceeds of Sale of Bonds and City Contribution .................... 10 
Section 3.03. Establishment and Application of Costs of Issuance Fund ............................. 10 
Section 3.04. Establishment and Application of Project Fund. ............................................. 10 
Section 3.05. Validity of Bonds ............................................................................................ 11 

 
ARTICLE IV: 

REDEMPTION OF BONDS: 
Section 4.01. Terms of Redemption .................................................................................... 11 
Section 4.02. Selection of Bonds for Redemption................................................................ 12 
Section 4.03. Notice of Redemption; Rescission ................................................................. 12 
Section 4.04. Partial Redemption of Bonds ......................................................................... 13 
Section 4.05. Effect of Redemption ..................................................................................... 13 

 
ARTICLE V: 

REVENUES; FUNDS AND ACCOUNTS; PAYMENT OF 
PRINCIPAL AND INTEREST: 

Section 5.01. Security for the Bonds; Bond Fund ................................................................ 13 
Section 5.02. Allocation of Revenues .................................................................................. 14 
Section 5.03. Application of Interest Account ...................................................................... 14 
Section 5.04. Application of Principal Account ..................................................................... 14 
Section 5.05. Application of Redemption Fund .................................................................... 15 
Section 5.06. Insurance and Condemnation Fund ............................................................... 15 
Section 5.07. Investments ................................................................................................... 16 
Section 5.08. Valuation and Disposition of Investments ...................................................... 17 

 

167



  

-ii- 

ARTICLE VI: 
COVENANTS OF THE AUTHORITY 

Section 6.01. Punctual Payment ......................................................................................... 18 
Section 6.02. Extension of Payment of Bonds ..................................................................... 18 
Section 6.03. Against Encumbrances .................................................................................. 18 
Section 6.04. Power to Issue Bonds and Make Pledge and Assignment ............................. 18 
Section 6.05. Accounting Records ...................................................................................... 19 
Section 6.06. Limitation on Additional Obligations ............................................................... 19 
Section 6.07. Tax Covenants .............................................................................................. 19 
Section 6.08. Enforcement of Lease.................................................................................... 20 
Section 6.09. Waiver of Laws .............................................................................................. 20 
Section 6.10. Further Assurances ....................................................................................... 20 

 
ARTICLE VII: 

EVENTS OF DEFAULT AND REMEDIES: 
Section 7.01. Events of Default ........................................................................................... 20 
Section 7.02. Remedies Upon Event of Default ................................................................... 21 
Section 7.03. Application of Revenues and Other Funds After Default ................................ 21 
Section 7.04. Trustee to Represent Bond Owners ............................................................... 22 
Section 7.05. Limitation on Bond Owners' Right to Sue ....................................................... 22 
Section 7.06. Absolute Obligation of Board ......................................................................... 23 
Section 7.07. Termination of Proceedings ........................................................................... 23 
Section 7.08. Remedies Not Exclusive ................................................................................ 23 
Section 7.09. No Waiver of Default ..................................................................................... 23 
Section 7.10. Notice to the Bond Owners of Default ............................................................ 23 

 
ARTICLE VIII: 

THE TRUSTEE: 
Section 8.01. Appointment of Trustee ................................................................................. 24 
Section 8.02. Acceptance of Trusts; Removal and Resignation of Trustee .......................... 24 
Section 8.03. Merger or Consolidation ................................................................................ 26 
Section 8.04. Liability of Trustee ......................................................................................... 26 
Section 8.05. Right to Rely on Documents .......................................................................... 28 
Section 8.06. Preservation and Inspection of Documents .................................................... 28 
Section 8.07. Compensation and Indemnification ................................................................ 28 

 
ARTICLE IX: 

MODIFICATION OR AMENDMENT HEREOF: 
Section 9.01. Amendments Permitted ................................................................................. 29 
Section 9.02. Effect of Supplemental Indenture ................................................................... 30 
Section 9.03. Endorsement of Bonds; Preparation of New Bonds ....................................... 31 
Section 9.04. Amendment of Particular Bonds .................................................................... 31 

 
ARTICLE X: 

DEFEASANCE: 
Section 10.01. Discharge of Indenture .................................................................................. 31 
Section 10.02. Discharge of Liability on Bonds ...................................................................... 32 
Section 10.03. Deposit of Money or Securities with Trustee .................................................. 32 
Section 10.04. Unclaimed Funds ........................................................................................... 33 

 

168



  

-iii- 

ARTICLE XI: 
MISCELLANEOUS: 

Section 11.01. Liability of Authority Limited to Revenues ...................................................... 33 
Section 11.02. Limitation of Rights to Parties and Bond Owners ........................................... 33 
Section 11.03. Funds and Accounts ...................................................................................... 34 
Section 11.04. Waiver of Notice; Requirement of Mailed Notice ............................................ 34 
Section 11.05. Destruction of Bonds ..................................................................................... 34 
Section 11.06. Severability of Invalid Provisions ................................................................... 34 
Section 11.07. Notices .......................................................................................................... 34 
Section 11.08. Evidence of Rights of Bond Owners .............................................................. 35 
Section 11.09. Disqualified Bonds ......................................................................................... 35 
Section 11.10. Money Held for Particular Bonds ................................................................... 36 
Section 11.11. Waiver of Personal Liability ........................................................................... 36 
Section 11.12. Successor Is Deemed Included in All References to Predecessor ................. 36 
Section 11.13. Execution in Several Counterparts................................................................. 36 
Section 11.14. Payment on Non-Business Day ..................................................................... 36 
Section 11.15. Governing Law .............................................................................................. 36 

 
APPENDIX A DEFINITIONS 
APPENDIX B FORM OF BOND 

169



 

 

 
 

INDENTURE OF TRUST 
 
 
This INDENTURE OF TRUST (this “Indenture”), dated for convenience as of 

November 1, 2020, is between the MILPITAS MUNICIPAL FINANCING AUTHORITY, a joint 
exercise of powers authority organized and existing under the laws of the State of 
California (the “Authority”), and U.S. BANK NATIONAL ASSOCIATION, a national banking 
association organized and existing under the laws of the United States of America, with a 
corporate trust office in San Francisco, California, being qualified to accept and administer 
the trusts hereby created (the “Trustee”). 

 
B A C K G R O U N D :  

 
1. The City is proceeding to (1) replace Fire Station #2 with a new fire station 

located on the same site, which includes acquisition of furnishings and equipment related 
to such facility, and (2) acquire and install energy efficiency improvements to various City 
facilities (collectively, the “Project”). 

 
2. In order to provide funds to finance a portion of the costs of the Project, the 

City has agreed to lease the real property more particularly described in Appendix A 
attached hereto and by this reference incorporated herein, consisting of (1) the Fire Station 
#2 site located at 1263 Yosemite Drive in the City and the new fire station to be built 
thereon, and (2) the real property and facilities known as the Barbara Lee Senior Center 
located at 40 North Milpitas Boulevard (the “Leased Property”) to the Authority under a 
Site Lease dated as of November 1, 2020 (the “Site Lease”), under which the Authority 
agrees to make an initial rental payment (the “Site Lease Payment”) which is sufficient to 
provide funds for such purposes. 

 
3.  As provided in the Lease and subject to the conditions set forth therein, upon 

the completion of Fire Station #2 and the resulting increase in the value thereof, Fire 
Station #2 and its site are expected to be become the sole Leased Property, and the 
remainder of the initial Leased Property is expected to be released. 

 
4. The Authority has authorized the issuance of its Milpitas Municipal Financing 

Authority 2020 Lease Revenue Bonds (Capital Projects) in the aggregate principal amount 
of $_________________ (the “Bonds”) under this Indenture and under the provisions of 
Article 4 of Chapter 5, Division 7, Title 1 of the Government Code of the State of California, 
commencing with Section 6584 of said Code (the “Bond Law”), for the purpose of providing 
the funds to enable the Authority to pay the Site Lease Payment to the City in accordance 
with the Site Lease. 

 
5. In order to provide revenues which are sufficient to enable the Authority to 

pay debt service on the Bonds, the Authority has agreed to lease the Leased Property 
back to the City under a Lease Agreement dated as of November 1, 2020 (the “Lease”), 
under which the City has agreed to pay semiannual Lease Payments as the rental for the 
Leased Property thereunder. 
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6. The lease payments made by the City under the Lease have been assigned 
by the Authority to the Trustee for the security of the Bonds under an Assignment 
Agreement dated as of November 1, 2020, between the Authority as assignor and the 
Trustee as assignee. 

 
7. In order to provide for the authentication and delivery of the Bonds, to 

establish and declare the terms and conditions upon which the Bonds are to be issued 
and to secure the payment of the principal thereof, premium (if any) and interest thereon, 
the Authority has authorized the execution and delivery of this Indenture. 

 
8. The Authority has found and determines, and hereby affirms, that all acts and 

proceedings required by law necessary to make the Bonds, when executed by the 
Authority, authenticated and delivered by the Trustee and duly issued, the valid, binding 
and legal special obligations of the Authority, and to constitute this Indenture a valid and 
binding agreement for the uses and purposes herein set forth in accordance with its terms, 
have been done and taken, and the execution and delivery of this Indenture have been in 
all respects duly authorized. 

 
 

A G R E E M E N T :  
 
In order to secure the payment of the principal of and the interest and redemption 

premium (if any) on all the Outstanding Bonds under this Indenture according to their 
tenor, and to secure the performance and observance of all the covenants and conditions 
therein and herein set forth, and to declare the terms and conditions upon and subject to 
which the Bonds are to be issued and received, and in consideration of the premises and 
of the mutual covenants herein contained and of the purchase and acceptance of the 
Bonds by the Owners thereof, and for other valuable considerations, the receipt of which 
is hereby acknowledged, the Authority and the Trustee do hereby covenant and agree 
with one another, for the benefit of the respective Owners from time to time of the Bonds, 
as follows: 

 
 

ARTICLE I 
 

DEFINITIONS; RULES OF CONSTRUCTION 
 
SECTION 1.01.  Definitions.  Unless the context clearly otherwise requires or unless 

otherwise defined herein, the capitalized terms defined in Appendix A attached to this 
Indenture have the respective meanings specified in that Appendix when used in this 
Indenture. 

 
SECTION 1.02.  Authorization.  Each of the parties hereby represents and warrants 

that it has full legal authority and is duly empowered to enter into this Indenture, and has 
taken all actions necessary to authorize the execution hereof by the officers and persons 
signing it. 
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SECTION 1.03.  Interpretation. 
 
(a) Unless the context otherwise indicates, words expressed in the singular shall 

include the plural and vice versa and the use of the neuter, masculine, or feminine gender 
is for convenience only and shall be deemed to include the neuter, masculine or feminine 
gender, as appropriate. 

 
(b) Headings of articles and sections herein and the table of contents hereof are 

solely for convenience of reference, do not constitute a part hereof and shall not affect the 
meaning, construction or effect hereof. 

 
(c) All references herein to “Articles,” “Sections” and other subdivisions are to 

the corresponding Articles, Sections or subdivisions of this Indenture; the words “herein,” 
“hereof,” “hereby,” “hereunder” and other words of similar import refer to this Indenture as 
a whole and not to any particular Article, Section or subdivision hereof. 

 
 

ARTICLE II 
 

THE BONDS 
 
SECTION 2.01.  Authorization of Bonds.  The Authority has reviewed all proceedings 

heretofore taken and has found, as a result of such review, and hereby finds and 
determines that all things, conditions and acts required by law to exist, happen or be 
performed precedent to and in connection with the issuance of the Bonds do exist, have 
happened and have been performed in due time, form and manner as required by law, 
and the Authority is now duly empowered, under each and every requirement of law, to 
issue the Bonds in the manner and form provided in this Indenture. 

 
The Authority hereby authorizes the issuance of Bonds in the aggregate principal 

amount of $_________________ under the Bond Law for the purposes of providing funds 
to pay the Site Lease Payment to the City and thereby provide funds to finance the Project.  
The Bonds are authorized and issued under, and are subject to the terms of, this Indenture 
and the Bond Law.  The Bonds are designated as the “Milpitas Municipal Financing 
Authority 2020 Lease Revenue Bonds (Capital Projects).” 

 
SECTION 2.02.  Terms of the Bonds. 
 
(a) Payment Provisions.  The Bonds shall be issued in fully registered form 

without coupons in denominations of $5,000 or any integral multiple thereof, so long as no 
Bond has more than one maturity date.  The Bonds shall mature on June 1 in each of the 
years and in the amounts, and bear interest (calculated on the basis of a 360-day year of 
twelve 30-day months) at the rates, as follows: 

 
Maturity Date 

(June 1) 
Principal 
Amount 

Interest 
Rate 
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Maturity Date 
(June 1) 

Principal 
Amount 

Interest 
Rate 

   
   
   
   
   
   
   
   
   
   
   
   
   
   
   
   

 
Interest on the Bonds is payable from the Interest Payment Date next preceding 

the date of authentication thereof unless: 
 
(a) a Bond is authenticated on or before an Interest Payment Date and 

after the close of business on the preceding Record Date, in which 
event it will bear interest from such Interest Payment Date, 

 
(b) a Bond is authenticated on or before the first Record Date, in which 

event interest thereon will be payable from the Closing Date, or 
 
(c) interest on any Bond is in default as of the date of authentication 

thereof, in which event interest thereon will be payable from the 
date to which interest has been paid in full, payable on each Interest 
Payment Date. 

 
Interest is payable on each Interest Payment Date to the persons in whose names 

the ownership of the Bonds is registered on the Registration Books at the close of business 
on the immediately preceding Record Date, except as provided below.  Interest on any 
Bond which is not punctually paid or duly provided for on any Interest Payment Date is 
payable to the person in whose name the ownership of such Bond is registered on the 
Registration Books at the close of business on a special record date for the payment of 
such defaulted interest to be fixed by the Trustee, notice of which is given to such Owner 
by first-class mail not less than 10 days prior to such special record date. 

 
The Trustee will pay interest on the Bonds by check of the Trustee mailed by first 

class mail, postage prepaid, on each Interest Payment Date to the Owners of the Bonds 
at their respective addresses shown on the Registration Books as of the close of business 
on the preceding Record Date.  At the written request of the Owner of Bonds in an 
aggregate principal amount of at least $1,000,000, which written request is on file with the 
Trustee as of any Record Date, the Trustee will pay interest on such Bonds on each 
succeeding Interest Payment Date by wire transfer in immediately available funds to such 
account of a financial institution within the United States of America as specified in such 
written request, which written request will remain in effect until rescinded in writing by the 
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Owner.  The Trustee will pay principal of the Bonds in lawful money of the United States 
of America by check of the Trustee upon presentation and surrender thereof at the Office 
of the Trustee. 

 
SECTION 2.03.  Transfer and Exchange of Bonds. 
 
(a) Transfer.  Any Bond may, in accordance with its terms, be transferred, upon 

the Registration Books, by the person in whose name it is registered, in person or by a 
duly authorized attorney of such person, upon surrender of such Bond to the Trustee at 
its Office for cancellation, accompanied by delivery of a written instrument of transfer in a 
form acceptable to the Trustee, duly executed.  The Trustee shall collect from the 
transferee any tax or other governmental charge on the transfer of any Bonds under this 
Section 2.03.  Whenever any Bond or Bonds shall be surrendered for transfer, the 
Authority shall execute and the Trustee shall authenticate and deliver to the transferee a 
new Bond or Bonds of like series, interest rate, maturity and aggregate principal amount 
in authorized denominations.  The Authority shall pay the cost of printing Bonds and any 
services rendered or expenses incurred by the Trustee in connection with any transfer of 
Bonds. 

 
(b) Exchange.  The Bonds may be exchanged at the Office of the Trustee for a 

like aggregate principal amount of Bonds of other authorized denominations and of the 
same series, interest rate and maturity.  The Trustee shall collect from the transferee any 
tax or other governmental charge on the exchange of any Bonds under this subsection 
(b).  The Authority shall pay the cost of printing Bonds and any services rendered or 
expenses incurred by the Trustee in connection with any exchange of Bonds. 

 
(c) Limitations.  The Trustee may refuse to transfer or exchange, under the 

provisions of this Section 2.03, any Bonds selected by the Trustee for redemption under 
Article IV, or any Bonds during the period established by the Trustee for the selection of 
Bonds for redemption. 

 
SECTION 2.04.  Book-Entry System. 
 
(a) Original Delivery.  The Bonds will be initially delivered in the form of a 

separate single fully registered bond (which may be typewritten) for each maturity of the 
Bonds.  Upon initial delivery, the Trustee shall register the ownership of each Bond on the 
Registration Books in the name of the Nominee.  Except as provided in subsection (c), the 
ownership of all of the Outstanding Bonds shall be registered in the name of the Nominee 
on the Registration Books. 

 
With respect to Bonds the ownership of which shall be registered in the name of 

the Nominee, the Authority and the Trustee has no responsibility or obligation to any 
Depository System Participant or to any person on behalf of which the Nominee holds an 
interest in the Bonds.  Without limiting the generality of the immediately preceding 
sentence, the Authority and the Trustee has no responsibility or obligation with respect to 
(i) the accuracy of the records of the Depository, the Nominee or any Depository System 
Participant with respect to any ownership interest in the Bonds, (ii) the delivery to any 
Depository System Participant or any other person, other than a Bond Owner as shown in 
the Registration Books, of any notice with respect to the Bonds, including any notice of 
redemption, (iii) the selection by the Depository of the beneficial interests in the Bonds to 
be redeemed if the Authority elects to redeem the Bonds in part, (iv) the payment to any 
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Depository System Participant or any other person, other than a Bond Owner as shown in 
the Registration Books, of any amount with respect to principal, premium, if any, or interest 
on the Bonds or (v) any consent given or other action taken by the Depository as Owner 
of the Bonds.  The Authority and the Trustee may treat and consider the person in whose 
name each Bond is registered as the absolute owner of such Bond for the purpose of 
payment of principal of and premium, if any, and interest on such Bond, for the purpose 
of giving notices of redemption and other matters with respect to such Bond, for the 
purpose of registering transfers of ownership of such Bond, and for all other purposes 
whatsoever.  The Trustee shall pay the principal of and the interest and premium, if any, 
on the Bonds only to the respective Owners or their respective attorneys duly authorized 
in writing, and all such payments shall be valid and effective to fully satisfy and discharge 
all obligations with respect to payment of principal of and interest and premium, if any, on 
the Bonds to the extent of the sum or sums so paid.  No person other than a Bond Owner 
shall receive a Bond evidencing the obligation of the Authority to make payments of 
principal, interest and premium, if any, under this Indenture.  Upon delivery by the 
Depository to the Authority of written notice to the effect that the Depository has 
determined to substitute a new Nominee in its place, and subject to the provisions herein 
with respect to Record Dates, such new nominee shall become the Nominee hereunder 
for all purposes; and upon receipt of such a notice the Authority shall promptly deliver a 
copy of the same to the Trustee. 

 
(b) Representation Letter.  In order to qualify the Bonds for the Depository’s 

book-entry system, the Authority shall execute and deliver to such Depository a letter 
representing such matters as shall be necessary to so qualify the Bonds.  The execution 
and delivery of such letter shall not in any way limit the provisions of subsection (a) above 
or in any other way impose upon the Authority or the Trustee any obligation whatsoever 
with respect to persons having interests in the Bonds other than the Bond Owners.  Upon 
the written acceptance by the Trustee, the Trustee shall agree to take all action reasonably 
necessary for all representations of the Trustee in such letter with respect to the Trustee 
to at all times be complied with.  In addition to the execution and delivery of such letter, 
the Authority may take any other actions, not inconsistent with this Indenture, to qualify 
the Bonds for the Depository’s book-entry program. 

 
(c) Transfers Outside Book-Entry System.  If either (i) the Depository determines 

not to continue to act as Depository for the Bonds, or (ii) the Authority determines to 
terminate the Depository as such, then the Authority shall thereupon discontinue the book-
entry system with such Depository.  In such event, the Depository shall cooperate with the 
Authority and the Trustee in the issuance of replacement Bonds by providing the Trustee 
with a list showing the interests of the Depository System Participants in the Bonds, and 
by surrendering the Bonds, registered in the name of the Nominee, to the Trustee on or 
before the date such replacement Bonds are to be issued.  The Depository, by accepting 
delivery of the Bonds, agrees to be bound by the provisions of this subsection (c).  If, prior 
to the termination of the Depository acting as such, the Authority fails to identify another 
Securities Depository to replace the Depository, then the Bonds shall no longer be 
required to be registered in the Registration Books in the name of the Nominee, but shall 
be registered in whatever name or names the Owners transferring or exchanging Bonds 
shall designate, in accordance with the provisions hereof. 

 
If the Authority determines that it is in the best interests of the beneficial owners of 

the Bonds that they be able to obtain certificated Bonds, the Authority may notify the 
Depository System Participants of the availability of such certificated Bonds through the 
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Depository.  In such event, the Trustee will issue, transfer and exchange Bonds as 
required by the Depository and others in appropriate amounts; and whenever the 
Depository requests, the Trustee and the Authority shall cooperate with the Depository in 
taking appropriate action (y) to make available one or more separate certificates 
evidencing the Bonds to any Depository System Participant having Bonds credited to its 
account with the Depository, or (z) to arrange for another Securities Depository to maintain 
custody of a single certificate evidencing such Bonds, all at the Authority’s expense. 

 
(d) Payments to the Nominee.  Notwithstanding any other provision of this 

Indenture to the contrary, so long as any Bond is registered in the name of the Nominee, 
all payments with respect to principal of and interest and premium, if any, on such Bond 
and all notices with respect to such Bond shall be made and given, respectively, as 
provided in the letter described in subsection (b) of this Section or as otherwise instructed 
by the Depository. 

 
SECTION 2.05.  Registration Books.  The Trustee will keep or cause to be kept, at 

the Office of the Trustee, sufficient records for the registration and transfer of ownership 
of the Bonds, which shall upon reasonable notice as agreed to by the Trustee, be open to 
inspection during regular business hours by the Authority; and, upon presentation for such 
purpose, the Trustee shall, under such reasonable regulations as it may prescribe, register 
or transfer or cause to be registered or transferred, on such records, the ownership of the 
Bonds as hereinbefore provided. 

 
SECTION 2.06.  Form and Execution of Bonds.  The Bonds, the form of Trustee’s 

certificate of authentication, and the form of assignment to appear thereon, are set forth 
in Appendix B attached hereto and by this reference incorporated herein, with necessary 
or appropriate variations, omissions and insertions, as permitted or required by this 
Indenture. 

 
The Treasurer of the Authority or other Authorized Representative with authority 

to do so shall execute, and the Secretary of the Authority shall attest each Bond.  Either 
or both of such signatures may be made manually or may be affixed by facsimile thereof.  
If any officer whose signature appears on any Bond ceases to be such officer before the 
Closing Date, such signature will nevertheless be as effective as if the officer had 
remained in office until the Closing Date.  Any Bond may be signed and attested on behalf 
of the Authority by such persons as at the actual date of the execution of such Bond are 
the proper officers of the Authority, duly authorized to execute debt instruments on behalf 
of the Authority, although on the date of such Bond any such person was not an officer of 
the Authority. 

 
Only those Bonds bearing a certificate of authentication in the form set forth in 

Appendix B, manually executed and dated by the Trustee, are valid or obligatory for any 
purpose or entitled to the benefits of this Indenture, and such certificate of the Trustee is 
conclusive evidence that such Bonds have been duly authenticated and delivered 
hereunder and are entitled to the benefits of this Indenture. 

 
SECTION 2.07.  Bonds Mutilated, Lost, Destroyed or Stolen.  If any Bond is 

mutilated, the Authority, at the expense of the Owner of such Bond, shall execute, and the 
Trustee shall thereupon authenticate and deliver, a new Bond of like tenor in exchange 
and substitution for the Bond so mutilated, but only upon surrender to the Trustee of the 
Bond so mutilated.  The Trustee shall cancel every mutilated Bond surrendered to it and 
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deliver such mutilated Bond to, or upon the order of, the Authority.  If any Bond is lost, 
destroyed or stolen, evidence of such loss, destruction or theft may be submitted to the 
Trustee and, if such evidence is satisfactory and if indemnity satisfactory to the Trustee is 
given, the Authority, at the expense of the Owner, shall execute, and the Trustee shall 
thereupon authenticate and deliver, a new Bond of like tenor in lieu of and in substitution 
for the Bond so lost, destroyed or stolen.  The Trustee may require payment of a sum not 
exceeding the actual cost of preparing each new Bond issued under this Section and of 
the expenses which may be incurred by the Trustee in connection therewith.  Any Bond 
issued under the provisions of this Section in lieu of any Bond alleged to be lost, destroyed 
or stolen will constitute an original additional contractual obligation on the part of the 
Authority whether or not the Bond so alleged to be lost, destroyed or stolen be at any time 
enforceable by anyone, and shall be equally and proportionately entitled to the benefits of 
this Indenture with all other Bonds issued under this Indenture. 

 
Notwithstanding any other provision of this Section 2.07, in lieu of delivering a new 

Bond for which principal has become due for a Bond which has been mutilated, lost, 
destroyed or stolen, the Trustee may make payment of such Bond in accordance with its 
terms upon receipt of indemnity satisfactory to the Trustee. 

 
SECTION 2.08.  Additional Bonds.   In addition to the Bonds authorized to be 

issued pursuant to Section 2.01 of this Indenture, the Authority may, by Supplemental 
Indenture, establish one or more other issues of Additional Bonds secured and payable 
on a parity with such Bonds, and may issue and deliver such Additional Bonds in such 
principal amount as shall be determined by the Authority, but only upon compliance by the 
Authority with the provisions of this Section 2.08 and Section 2.09, and subject to the 
following specific conditions which are hereby made conditions precedent to the issuance 
of such Additional Bonds: 

 
(a) Such Additional Bonds shall have been authorized to finance 

additional capital improvements for the City, or to refund bonds previously issued 
to finance such capital improvements, and the issuance thereof shall have been 
determined and declared by the Authority, in a Supplemental Indenture, to be 
necessary for that purpose. 

 
(b) The Authority and the City shall be in compliance with all covenants 

and undertakings set forth in this Indenture and in the Lease and the Site Lease. 
 
(c) The aggregate principal amount of Bonds issued and at any time 

Outstanding hereunder shall not exceed any limit imposed by law, by this Indenture 
or by any Supplemental Indenture. 

 
(d) Such Additional Bonds shall be equally and ratably secured by the 

Revenues with all other Bonds herein authorized.  
 
(e) The Authority shall have entered into an amendment to the Lease, 

in and by which the City obligates itself in the manner provided in the Lease to 
make Lease Payments for the lease of the Leased Property at the times and in the 
amounts sufficient to provide for the payment of the principal of and interest on 
such Additional Bonds as such principal and interest become due and to make all 
other payments in the manner provided in the Lease, and the City shall certify in 
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writing, that such Lease Payments, as amended, in any year shall not exceed the 
then fair rental value of the Leased Property. 

 
(f) If necessary to ensure that the Lease Payments payable after the 

issuance of Additional Bonds does not exceed the fair rental value of the Leased 
Property in any year, the Authority and the City shall have amended the Lease 
pursuant to Section 7.5 thereof to add additional property to the Leased Property. 

 
(g) In the event that the Additional Bonds are being issued to finance 

the construction of a to-be-built project, and such project is to be part of the Leased 
Property prior to its completion, the Supplemental Indenture authorizing the 
issuance of such Additional Bonds shall require the deposit into a capitalized 
interest account in the Project Fund, or a subaccount therein, an amount sufficient 
to pay interest on such Additional Bonds through a date which is not less than six 
months after the anticipated completion date of the project, but only if such 
Additional Bonds are issued prior to the substantial completion of such project. 

 
SECTION 2.09. Proceedings for the Issuance of Additional Bonds.  Whenever the 

Authority shall have determined to issue Additional Bonds pursuant to Section 2.08, the 
Authority shall enter into a Supplemental Indenture determining that the issuance of such 
Additional Bonds is necessary for the purposes specified in Section 2.08, specifying the 
principal amount of such Additional Bonds and prescribing the terms and conditions of 
such Additional Bonds and the funds to be established for the security and payment 
thereof.  Before such Additional Bonds shall be issued and delivered, the Authority shall 
file the following documents with the Trustee: 

 
(a) An executed copy of the Supplemental Indenture authorizing such 

Additional Bonds, together with a certified copy of the resolution of the Authority 
authorizing the issuance of such Additional Bonds and the execution of such 
Supplemental Indenture. 

 
(b) An Opinion of Bond Counsel stating: (i) that the execution and 

delivery of the Additional Bonds have been sufficiently and duly authorized by the 
Authority; (ii) that the issuance of the Additional Bonds is authorized by the Bond 
Law and this Indenture; (iii) that the Additional Bonds when duly executed and 
delivered, will be valid and binding obligations of the Authority, payable from 
Revenues in accordance with the terms of this Indenture and the Supplemental 
Indenture authorizing the issuance of such Additional Bonds; (iv) that upon the 
delivery of the Additional Bonds the aggregate principal amount of Bonds then 
Outstanding will not exceed the amount at the time permitted by law or the then 
limits of indebtedness of the Authority, if any; and (v) if the Additional Bonds are to 
be tax-exempt, that the interest on the Additional Bonds will be excluded from the 
gross income of the Owners thereof for federal income tax purposes. 
 

(c) A Certificate of the Authority certifying that the requirements set 
forth in Section 2.08 have been either met or provided for, together with a copy of 
the amendment to the Lease required by Section 2.08, together with a certified 
copy of the resolutions of the Authority and the City authorizing the execution of 
such amendment to the Lease. 
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SECTION 2.10. Applicability to Additional Bonds. Unless otherwise specified in the 
Supplemental Indenture pursuant to which an issue of Additional Bonds are issued, the 
provisions of Sections 2.04 through 2.07 shall apply to such issue of Additional Bonds. 

 
 

 
ARTICLE III 

 

ISSUANCE OF BONDS; APPLICATION OF 

PROCEEDS 
 
SECTION 3.01.  Issuance of the Bonds.  At any time after the execution of this 

Indenture, the Authority may execute and the Trustee shall authenticate and, upon the 
Written Request of the Authority, deliver the Bonds to the Original Purchaser upon receipt 
of payment of the purchase price for the Bonds. 

 
SECTION 3.02.  Application of Proceeds of Sale of Bonds and City Contribution.  

Upon the receipt of payment for the Bonds on the Closing Date in the amount of 
$_________ (representing the aggregate principal amount thereof, plus net original 
issuance premium of $_______, less an Underwriter’s discount of $______), the Trustee 
shall deposit the proceeds thereof into a temporary account, which shall be disbursed in 
full on the Closing Date (whereupon said temporary account shall be closed) as follows: 

 
(a) The Trustee shall deposit the amount of $_________ into the Costs 

of Issuance Fund. 
 
(b) The Trustee shall deposit the amount of $_________ into the Interest 

Account of the Bond Fund, representing capitalized interest to 
______ 1, 20__. 

 
(c) The Trustee shall deposit the amount of $__________, constituting 

the remainder of such proceeds and representing the full amount of 
the Site Lease Payment, in the Project Fund. 

 
SECTION 3.03.  Establishment and Application of Costs of Issuance Fund.  The 

Trustee shall establish, maintain and hold in trust a separate fund designated as the 
“Costs of Issuance Fund” into which the Trustee shall deposit a portion of the proceeds of 
sale of the Bonds under Section 3.02(a).  The Trustee shall disburse amounts in the Costs 
of Issuance Fund from time to time to pay the Costs of Issuance upon submission of a 
Written Requisition of the Authority stating the person to whom payment is to be made, 
the amount to be paid, the purpose for which the obligation was incurred and that such 
payment is a proper charge against said fund.  The Trustee may conclusively rely on such 
Written Requisitions and shall be fully protected in relying thereon.  On 120 days following 
issuance of the Bonds, or upon the earlier Written Request of the Authority, the Trustee 
shall transfer all amounts remaining in the Costs of Issuance Fund to the Project Fund 
and shall thereupon close the Costs of Issuance Fund. 

 
SECTION 3.04.  Establishment and Application of Project Fund  .There is hereby 

established in trust a special fund designated the “Project Fund,” which will be held by the 
Trustee and which will be kept separate and apart from all other funds and moneys held 
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by the Trustee into which the Trustee shall deposit a portion of the proceeds of sale of the 
Bonds under Section 3.02(c). The Trustee shall disburse amounts in the Project Fund 
from time to time to pay the Project Costs upon submission of a Written Requisition of the 
Authority stating the person to whom payment is to be made, the amount to be paid, the 
purpose for which the obligation was incurred and that such payment is a proper charge 
against said fund.  The Trustee may conclusively rely on such Written Requisitions and 
shall be fully protected in relying thereon.   

 
Upon the receipt of a Written Certificate of the City stating that the Project has 

been completed and that no further amounts are required to be disbursed from the Project 
Fund to pay Project Costs, the Trustee will close the Project Fund and transfer any 
remaining amounts to the Principal Account of the Bond Fund, to be applied as a credit 
towards the Lease Payments next coming due and payable. 

 
SECTION 3.05.  Validity of Bonds.  The recital contained in the Bonds that the same 

are issued under the laws of the State of California shall be conclusive evidence of their 
validity and of compliance with the provisions of law in their issuance. 

 
 

ARTICLE IV 
 

REDEMPTION OF BONDS 
 
SECTION 4.01.  Terms of Redemption. 
 
(a) Optional Redemption. The Bonds maturing on or before June 1, _____, are 

not subject to redemption prior to their respective stated maturities.  The Bonds maturing 
on or after June 1, _____, are subject to redemption in whole, or in part at the at the 
election of the Authority among maturities on such basis as shall be designated by the 
Authority and by lot within a maturity, at the option of the Authority, on any date on or after 
June 1, _____, from any available source of funds, at a redemption price equal to the 
principal amount thereof to be redeemed together with accrued interest thereon to the 
redemption date, without premium. 

 
The Authority shall give the Trustee written notice of its intention to redeem Bonds 

under Section 4.01(a) and Section 4.01(c), and the manner of selecting such Bonds for 
redemption from among the maturities thereof, in sufficient time to enable the Trustee to 
give notice of such redemption in accordance with Section 4.03. 

 
(b) The Term Bonds are subject to mandatory redemption in part by lot, at a 

redemption price equal to 100% of the principal amount thereof to be redeemed, without 
premium, in the aggregate respective principal amounts and on June 1 in the respective 
years as set forth in the following table; provided, however, that if some but not all of the 
Term Bonds have been redeemed pursuant to an optional redemption or special 
mandatory redemption from insurance or condemnation proceeds, the total amount of all 
future sinking fund payments shall be reduced by the aggregate principal amount of the 
Term Bonds so redeemed, to be allocated among such sinking fund payments on a pro 
rata basis in integral multiples of $5,000 (as set forth in a schedule provided by the 
Authority to the Trustee). 
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Term Bonds Maturing June 1, ____ 
 

Sinking Fund 
Redemption Date 

(June 1) 

 
Principal Amount 
To Be Redeemed 

  
  
  
  
  
  
  
  
 (maturity)  

 
 
(c) Extraordinary Mandatory Redemption. The Bonds are subject to 

mandatory redemption prior to maturity in whole or in part among maturities as determined 
by the Authority, on any date, at a redemption price equal to 100% of the principal amount 
thereof to be redeemed (plus accrued but unpaid interest to the redemption date), without 
premium, from Net Proceeds received under Section 5.6 of the Lease Agreement and 
from amounts deposited in the Insurance and Condemnation Fund pursuant to Section 
5.06 hereof, and any other funds available for such purpose under this Indenture. 

 
SECTION 4.02.  Selection of Bonds for Redemption.  Whenever provision is made 

in this Indenture for the redemption of less than all of the Bonds, the Bonds shall be 
selected for redemption on a pro-rata basis among outstanding maturities.  For purposes 
of such selection, the Trustee shall treat each Bond as consisting of separate $5,000 
portions and each such portion shall be subject to redemption as if such portion were a 
separate Bond. 

 
SECTION 4.03.  Notice of Redemption; Rescission.  The Trustee shall mail notice 

of redemption of the Bonds by first class mail, postage prepaid, not less than 20 nor more 
than 60 days before any redemption date, to the respective Owners of any Bonds 
designated for redemption at their addresses appearing on the Registration Books and to 
one or more Securities Depositories and to the Information Services.  Each notice of 
redemption shall state the date of the notice, the redemption date, the place or places of 
redemption, whether less than all of the Bonds (or all Bonds of a single maturity) are to be 
redeemed, the CUSIP numbers and (in the event that not all Bonds within a maturity are 
called for redemption) Bond numbers of the Bonds to be redeemed and the maturity or 
maturities of the Bonds to be redeemed, and in the case of Bonds to be redeemed in part 
only, the respective portions of the principal amount thereof to be redeemed.  Each such 
notice shall also state that on the redemption date there will become due and payable on 
each of said Bonds the redemption price thereof, and that from and after such redemption 
date interest thereon shall cease to accrue, and shall require that such Bonds be then 
surrendered.  Neither the failure to receive any notice nor any defect therein shall affect 
the sufficiency of the proceedings for such redemption or the cessation of accrual of 
interest from and after the redemption date.  Notice of redemption of Bonds shall be given 
by the Trustee, at the expense of the Authority, for and on behalf of the Authority. 

 

181



 

-13- 

The Authority has the right to rescind any notice of the redemption of Bonds under 
Section 4.01(a) by written notice to the Trustee on or prior to the dated fixed for 
redemption.  Any notice of optional redemption shall be cancelled and annulled if for any 
reason funds will not be or are not available on the date fixed for redemption for the 
payment in full of the Bonds then called for redemption, and such cancellation shall not 
constitute an Event of Default.  The Authority and the Trustee have no liability to the Bond 
Owners or any other party related to or arising from such rescission of redemption.  The 
Trustee shall mail notice of such rescission of redemption in the same manner as the 
original notice of redemption was sent under this Section. 

 
SECTION 4.04.  Partial Redemption of Bonds.  Upon surrender of any Bonds 

redeemed in part only, the Authority shall execute and the Trustee shall authenticate and 
deliver to the Owner thereof, at the expense of the Authority, a new Bond or Bonds of 
authorized denominations equal in aggregate principal amount to the unredeemed portion 
of the Bonds surrendered. 

 
SECTION 4.05.  Effect of Redemption.  Notice of redemption having been duly given 

as aforesaid, and moneys for payment of the redemption price of, together with interest 
accrued to the date fixed for redemption on, including any applicable premium, the Bonds 
(or portions thereof) so called for redemption being held by the Trustee, on the redemption 
date designated in such notice, the Bonds (or portions thereof) so called for redemption 
shall become due and payable, interest on the Bonds so called for redemption shall cease 
to accrue, said Bonds (or portions thereof) shall cease to be entitled to any benefit or 
security under this Indenture, and the Owners of said Bonds shall have no rights in respect 
thereof except to receive payment of the redemption price thereof. 

 
All Bonds redeemed under the provisions of this Article shall be canceled by the 

Trustee upon surrender thereof and destroyed in accordance with the retention policy of 
the Trustee then in effect. 

 
 

ARTICLE V 
 

REVENUES; FUNDS AND ACCOUNTS; PAYMENT OF 

PRINCIPAL AND INTEREST 
 
SECTION 5.01.  Security for the Bonds; Bond Fund. 
 
(a) Pledge of Revenues and Other Amounts.  Subject only to the provisions of 

this Indenture permitting the application thereof for the purposes and on the terms and 
conditions set forth herein, all of the Revenues and all amounts (including proceeds of the 
sale of the Bonds) held in any fund or account established under this Indenture are hereby 
pledged to secure the payment of the principal of and interest and premium (if any) on the 
Bonds in accordance with their terms and the provisions of this Indenture.  Said pledge 
constitutes a lien on and security interest in the Revenues and such amounts and shall 
attach, be perfected and be valid and binding from and after the Closing Date, without the 
need for any physical delivery thereof or further act. 
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(b) Assignment to Trustee.  Under the Assignment Agreement, the Authority has 
transferred to the Trustee all of the rights of the Authority in the Lease (other than the 
rights of the Authority under Sections 4.5, 5.10, 7.3 and 8.4 thereof).  The Trustee is 
entitled to collect and receive all of the Revenues, and any Revenues collected or received 
by the Authority shall be deemed to be held, and to have been collected or received, by 
the Authority as the agent of the Trustee and shall forthwith be paid by the Authority to the 
Trustee.  The Trustee is also entitled to and shall, subject to the provisions of Article VIII, 
take all steps, actions and proceedings which the Trustee determines to be reasonably 
necessary in its judgment to enforce, either jointly with the Authority or separately, all of 
the rights of the Authority and all of the obligations of the City under the Lease. 

 
(c) Deposit of Revenues in Bond Fund.  All Revenues shall be promptly 

deposited by the Trustee upon receipt thereof in a special fund designated as the “Bond 
Fund” which the Trustee shall establish, maintain and hold in trust; except that all moneys 
received by the Trustee and required hereunder or under the Lease to be deposited in the 
Redemption Fund or the Insurance and Condemnation Fund shall be promptly deposited 
in such funds.  All Revenues deposited with the Trustee shall be held, disbursed, allocated 
and applied by the Trustee only as provided in this Indenture.  Any surplus remaining in 
the Bond Fund, after payment in full of (i) the principal of and interest on the Bonds or 
provision therefore under Article X, and (ii) any applicable fees and expenses to the 
Trustee, shall be withdrawn by the Trustee and remitted to the City. 

 
SECTION 5.02.  Allocation of Revenues.  On or before each Interest Payment Date, 

the Trustee shall transfer from the Bond Fund and deposit into the following respective 
accounts (each of which the Trustee shall establish and maintain within the Bond Fund), 
the following amounts in the following order of priority: 

 
(a) Deposit to Interest Account.  The Trustee shall deposit in the Interest 

Account an amount required to cause the aggregate amount on 
deposit in the Interest Account to be at least equal to the amount of 
interest becoming due and payable on such Interest Payment Date 
on all Bonds then Outstanding. 

 
(b) Deposit to Principal Account.  The Trustee shall deposit in the 

Principal Account an amount required to cause the aggregate amount 
on deposit in the Principal Account to equal the principal amount of 
the Bonds coming due and payable on such Interest Payment Date, 
including the principal amount of Additional Bonds which are subject 
to mandatory sinking fund redemption on such Interest Payment Date 
under a Supplemental Indenture, if any. 

 
SECTION 5.03.  Application of Interest Account.  All amounts in the Interest Account 

shall be used and withdrawn by the Trustee solely for the purpose of paying interest on 
the Bonds as it comes due and payable (including accrued interest on any Bonds 
purchased or redeemed prior to maturity). Amounts representing capitalized interest 
deposited pursuant to Section 3.02(b) shall be applied to pay interest on the Bonds on 
June 1, 2021.  

 
SECTION 5.04.  Application of Principal Account.  All amounts in the Principal 

Account shall be used and withdrawn by the Trustee solely to pay the principal amount of 
the Bonds at their respective maturity dates, and the principal amount of Additional Bonds 
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which are subject to mandatory sinking fund redemption on such Interest Payment Date 
under a Supplemental Indenture, if any. 

 
SECTION 5.05.  Application of Redemption Fund.  The Trustee shall establish and 

maintain the Redemption Fund, into which the Trustee shall deposit a portion of the 
Revenues received, in accordance with a Written Request of the Authority, amounts in 
which shall be used and withdrawn by the Trustee solely for the purpose of paying the 
principal and premium (if any) of the Bonds to be redeemed under Section 4.01(a); 
provided, however, that at any time prior to the selection of Bonds for redemption, the 
Trustee may apply such amounts to the purchase of Bonds at public or private sale, when 
and at such prices (including brokerage and other charges, but excluding accrued interest, 
which is payable from the Interest Account) as shall be directed under a Written Request 
of the Authority, except that the purchase price (exclusive of accrued interest) may not 
exceed the redemption price then applicable to the Bonds.  The Trustee shall be entitled 
to conclusively rely on any Written Request of the Authority received under this Section, 
and shall be fully protected in relying thereon. 

 
SECTION 5.06.  Insurance and Condemnation Fund. 
 
(a) Establishment of Fund.  Upon the receipt of proceeds of insurance or eminent 

domain with respect to the Leased Property, the Trustee shall establish and maintain an 
Insurance and Condemnation Fund, to be held and applied as hereinafter set forth in this 
Section 5.07. 

 
(b) Deposit of Proceeds.  Any Net Proceeds of insurance and eminent domain 

awards with respect to the Leased Property collected by the City or the Authority in 
accordance with Article VI of the Lease will be deposited by the Trustee promptly upon 
receipt thereof in the Insurance and Condemnation Fund. 

  
(c) Application of Proceeds. Net Proceeds deposited in the Insurance and 

Condemnation Fund will be used, as directed by the City, either (i) to replace, repair, 
restore, modify or improve the Leased Property if the City determines that such is 
economically feasible or in the best interests of the City, or (ii) to the extent not so used, 
to prepay the Lease Payments on the next optional prepayment date, and thereby redeem 
outstanding Bonds pursuant to optional redemption. 

 
Any proceeds of an insurance or eminent domain award deposited in the Insurance 

and Condemnation Fund to be applied to the prompt replacement, repair, restoration, 
modification or improvement of the damaged or destroyed portions of the Leased Property 
by the City, or to replace any Leased Property taken in eminent domain proceedings, shall 
be applied upon receipt of a Written Request of the City which: (i) states with respect to 
each payment to be made (A) the requisition number, (B) the name and address of the 
person to whom payment is due, (C) the amount to be paid and (D) that each obligation 
mentioned therein has been properly incurred, is a proper charge against the Insurance 
and Condemnation Fund and has not been the basis of any previous withdrawal; and (ii) 
specifies in reasonable detail the nature of the obligation.  Any balance of the proceeds 
remaining after such work has been completed as certified by the City under a Written 
Certificate to the Trustee shall be paid to the City.  The Trustee shall be entitled to 
conclusively rely on any Written Request or Written Certificate received under this 
subsection (c) of this Section 5.06 and in each case, shall be fully protected in relying 
thereon. 
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Notwithstanding the foregoing, however, in the event of condemnation, damage or 

destruction of the Leased Property in full, the Net Proceeds of such insurance are required 
to be used by the City to redeem the Bonds in full; except that, if such proceeds and other 
amounts available under this Indenture are not sufficient to redeem outstanding Bonds in 
full, the City is required to rebuild or replace the Leased Property. 

 
SECTION 5.07.  Investments.  All moneys in any of the funds or accounts 

established with the Trustee under this Indenture shall be invested by the Trustee solely 
in Permitted Investments.  Such investments shall be directed by the Authority in a Written 
Request of the Authority filed with the Trustee at least two Business Days in advance of 
the making of such investments.  In the absence of any such directions from the Authority, 
the Trustee shall invest any such moneys in Permitted Investments which constitute 
money market funds.  Permitted Investments purchased as an investment of moneys in 
any fund shall be deemed to be part of such fund or account.  To the extent Permitted 
Investments are registrable, such Permitted Investments must be registered in the name 
of the Trustee. 

 
All amounts in any of the funds or accounts established with the City under this 

Indenture shall be invested by the City solely in investments which are authorized for the 
investment of such funds under the applicable laws of the State of California and under 
the adopted investment policy of the City. 

 
All interest or gain derived from the investment of amounts in any of the funds or 

accounts established hereunder shall be deposited in the Bond Fund, provided, however, 
that earnings on the investment of the amount in the Project Fund shall be retained therein.  
For purposes of acquiring any investments hereunder, the Trustee may commingle funds 
held by it hereunder.  The Trustee or any of its affiliates may act as principal or agent in 
the acquisition or disposition of any investment and may impose its customary charges 
therefor.  The Trustee shall incur no liability for losses arising from any investments made 
under this Section 5.07. 

 
The Trustee may make any investments hereunder through its own bond or 

investment department or trust investment department, or those of its parent or any 
affiliate.  The Trustee or any of its affiliates may act as sponsor, advisor or manager in 
connection with any investments made by the Trustee hereunder.  The Trustee is hereby 
authorized, in making or disposing of any investment permitted by this Section, to deal 
with itself (in its individual capacity) or with any one or more of its affiliates, whether it or 
such affiliate is acting as an agent of the Trustee or for any third person or is dealing as a 
principal for its own account. 

 
The Authority acknowledges that to the extent regulations of the Comptroller of the 

Currency or other applicable regulatory entity grant the Authority the right to receive 
brokerage confirmations of security transactions as they occur, the Authority will not 
receive such confirmations to the extent permitted by law.  The Trustee will furnish the 
Authority a periodic cash transaction statements which shall include detail for all 
investment transactions made by the Trustee hereunder. 

 
Except as otherwise provided hereunder or agreed in writing among the parties 

hereto, the Authority shall retain the authority to institute, participate and join in any plan 
or reorganization, readjustment, merger or consolidation with respect to the issuer of any 
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securities held hereunder, and, in general, to exercise each and every other power or right 
with respect to each such asset or investment as individuals generally have and enjoy with 
respect to their own assets and investment, including power to vote upon any securities. 

 
Unless the Authority notifies the Trustee otherwise in writing, the Trustee will 

provide the obligatory information to the registrant/issuer of any U.S. securities upon their 
request. Any objection will apply to all securities held in any trust account now and in the 
future unless the Authority notifies the Trustee in writing of such objection. 

 
SECTION 5.08.  Valuation and Disposition of Investments. 
 
(a) Except as otherwise provided in subsection (b) of this Section, the Authority 

covenants that all investments of amounts deposited in any fund or account created by or 
under this Indenture, or otherwise containing gross proceeds of the Bonds (within the 
meaning of Section 148 of the Tax Code) shall be acquired, disposed of and valued (as 
of the date that valuation is required by this Indenture or the Tax Code) at the Fair Market 
Value thereof as such term is defined in subsection (d) below.  The Trustee shall have no 
duty in connection with the determination of Fair Market Value other than to follow the 
investment directions of the Authority in any Written Request of the Authority. 

 
(b) Investments in funds or accounts (or portions thereof) that are subject to a 

yield restriction under applicable provisions of the Tax Code shall be valued at cost 
thereof, (consisting of present value thereof within the meaning of Section 148 of the Tax 
Code); provided that the Authority shall inform the Trustee which funds are subject to a 
yield restriction. 

 
(c) Except for any funds or accounts described in subsection (b), for the purpose 

of determining the amount in any fund or account established hereunder, the value of 
Permitted Investments credited to such fund shall be valued by the Trustee at least 
annually on or before January 1.  The Trustee may sell or present for redemption, any 
Permitted Investment so purchased by the Trustee whenever it is necessary in order to 
provide moneys to meet any required payment, transfer, withdrawal or disbursement from 
the fund to which such Permitted Investment is credited, and the Trustee shall not be liable 
or responsible for any loss resulting from any such Permitted Investment. 

 
(d) For purposes of this Section 5.08, the term “Fair Market Value” means the 

price at which a willing buyer would purchase the investment from a willing seller in a bona 
fide, arm’s length transaction (determined as of the date the contract to purchase or sell 
the investment becomes binding) if the investment is traded on an established securities 
market (within the meaning of Section 1273 of the Tax Code) and, otherwise, the term 
“Fair Market Value” means the acquisition price in a bona fide arm’s length transaction (as 
referenced above) if (i) the investment is a certificate of deposit that is acquired in 
accordance with applicable regulations under the Tax Code, (ii) the investment is an 
agreement with specifically negotiated withdrawal or reinvestment provisions and a 
specifically negotiated interest rate (for example, a guaranteed investment contract, a 
forward supply contract or other investment agreement) that is acquired in accordance 
with applicable regulations under the Tax Code, (iii) the investment is a United States 
Treasury Security -- State and Local Government Series which is acquired in accordance 
with applicable regulations of the United States Bureau of Public Debt, or (iv) the 
investment is any commingled investment fund in which the Authority and related parties 
do not own more than a 10% beneficial interest therein if the return paid by the fund is 
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without regard to the source of the investment. To the extent required by the applicable 
regulations under the Tax Code, the term “investment” will include a hedge. 

 
(e) To the extent of any valuations made by the Trustee hereunder, the Trustee 

may utilize and rely upon computerized securities pricing services that may be available 
to it, including those available through its regular accounting system. 

 
 

ARTICLE VI 
 

COVENANTS OF THE AUTHORITY  
 
SECTION 6.01.  Punctual Payment.  The Authority shall punctually pay or cause to 

be paid the principal of and interest and premium (if any) on all the Bonds in strict 
conformity with the terms of the Bonds and of this Indenture, according to the true intent 
and meaning thereof, but only out of the Revenues, and other amounts pledged for such 
payment as provided in this Indenture. 

 
SECTION 6.02.  Extension of Payment of Bonds.  The Authority shall not directly or 

indirectly extend or assent to the extension of the maturity of any of the Bonds or the time 
of payment of any claims for interest by the purchase of such Bonds or by any other 
arrangement, and in case the maturity of any of the Bonds or the time of payment of any 
such claims for interest shall be extended, such Bonds or claims for interest shall not be 
entitled, in case of any default hereunder, to the benefits of this Indenture, except subject 
to the prior payment in full of the principal of all of the Bonds then Outstanding and of all 
claims for interest thereon which have not been so extended.  Nothing in this Section 6.02 
limits the right of the Authority to issue Bonds for the purpose of refunding any Outstanding 
Bonds, and such issuance does not constitute an extension of maturity of the Bonds. 

 
SECTION 6.03.  Against Encumbrances.  The Authority shall not create, or permit 

the creation of, any pledge, lien, charge or other encumbrance upon the Revenues and 
other assets pledged or assigned under this Indenture while any of the Bonds are 
Outstanding, except the pledge and assignment created by this Indenture.  Subject to this 
limitation, the Authority expressly reserves the right to enter into one or more other 
indentures for any of its corporate purposes, and reserves the right to issue other 
obligations for such purposes. 

 
SECTION 6.04.  Power to Issue Bonds and Make Pledge and Assignment.  The 

Authority is duly authorized under law to issue the Bonds and to enter into this Indenture 
and to pledge and assign the Revenues and other amounts purported to be pledged and 
assigned, respectively, under this Indenture and under the Assignment Agreement in the 
manner and to the extent provided in this Indenture and the Assignment Agreement.  The 
Bonds and the provisions of this Indenture are and will be the legal, valid and binding 
special obligations of the Authority in accordance with their terms, and the Authority and 
the Trustee shall at all times, subject to the provisions of Article VIII and to the extent 
permitted by law, defend, preserve and protect said pledge and assignment of Revenues 
and other assets and all the rights of the Bond Owners under this Indenture against all 
claims and demands of all persons whomsoever. 
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SECTION 6.05.  Accounting Records.  The Trustee shall at all times keep, or cause 
to be kept, proper books of record and account, prepared in accordance with industry 
standards, in which accurate entries shall be made of all transactions made by it relating 
to the proceeds of Bonds and all funds and accounts established under this Indenture.  
The Trustee shall make such books of record and account available for inspection by the 
Authority and the City, during business hours, upon reasonable notice, and under 
reasonable circumstances. 

 
SECTION 6.06.  Limitation on Additional Obligations.  The Authority covenants that 

no additional bonds, notes or other indebtedness shall be issued or incurred which are 
payable out of the Revenues in whole or in part. 

 
SECTION 6.07.  Tax Covenants. 
 
(a) Private Business Use Limitation.  The Authority shall assure that the 

proceeds of the Bonds are not used in a manner which would cause the Bonds to satisfy 
the private business tests of Section 141(b) of the Tax Code or the private loan financing 
test of Section 141(c) of the Tax Code. 

 
(b) Federal Guarantee Prohibition.  The Authority may not take any action or 

permit or suffer any action to be taken if the result of the same would be to cause the 
Bonds to be “federally guaranteed” within the meaning of Section 149(b) of the Tax Code. 

 
(c) No Arbitrage.  The Authority may not take, or permit or suffer to be taken by 

the Trustee or otherwise, any action with respect to the proceeds of the Bonds or of any 
other obligations which, if such action had been reasonably expected to have been taken, 
or had been deliberately and intentionally taken, on the Closing Date, would have caused 
the Bonds to be “arbitrage bonds” within the meaning of Section 148(a) of the Tax Code. 

 
(d) Maintenance of Tax Exemption.  The Authority shall take all actions 

necessary to assure the exclusion of interest on the Bonds from the gross income of the 
Owners of the Bonds to the same extent as such interest is permitted to be excluded from 
gross income under the Tax Code as in effect on the Closing Date. 

 
(e) Rebate of Excess Investment Earnings to United States.  The Authority shall 

calculate or cause to be calculated all amounts of excess investment earnings with respect 
to the Bonds which are required to be rebated to the United States of America under 
Section 148(f) of the Tax Code, at the times and in the manner required under the Tax 
Code.  The Authority shall pay when due an amount equal to excess investment earnings 
to the United States of America in such amounts, at such times and in such manner as 
may be required under the Tax Code, such payments to be made from amounts paid by 
the City for that purpose under Section 4.5(d) of the Lease.  The Authority shall keep or 
cause to be kept, and retain or cause to be retained for a period of six years following the 
retirement of the Bonds, records of the determinations made under this subsection (e). 
 
 (f) Record Retention.  Without limiting the requirements of subsection (e) 
above, the Authority will retain its records of all accounting and monitoring it carries out 
with respect to the Bonds for at least 3 years after the Bonds mature or are redeemed 
(whichever is earlier); however, if the Bonds are redeemed and refunded, the Authority 
will retain its records of accounting and monitoring at least 3 years after the earlier of the 
maturity or redemption of the obligations that refunded the Bonds.  
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 (g) Compliance with Tax Certificate.  The Authority will comply with the 
provisions of the Tax Certificate and the Use of Proceeds Certificate with respect to the 
Bonds, which are incorporated herein as if fully set forth herein.  The covenants of this 
Section will survive payment in full or defeasance of the Bonds. 

 
SECTION 6.08.  Enforcement of Lease.  The Trustee shall promptly collect all 

amounts (to the extent any such amounts are available for collection) due from the City 
under the Lease.  Subject to the provisions of Article VIII, the Trustee shall enforce, and 
take all steps, actions and proceedings which the Trustee determines to be reasonably 
necessary for the enforcement of all of its rights thereunder as assignee of the Authority 
and for the enforcement of all of the obligations of the City under the Lease. 

 
SECTION 6.09.  Waiver of laws.  The Authority shall not at any time insist upon or 

plead in any manner whatsoever, or claim or take the benefit or advantage of, any stay or 
extension law now or at any time hereafter in force that may affect the covenants and 
agreements contained in this Indenture or in the Bonds, and all benefit or advantage of 
any such law or laws is hereby expressly waived by the Authority to the extent permitted 
by law. 

 
SECTION 6.10.  Further Assurances.  The Authority will make, execute and deliver 

any and all such further indentures, instruments and assurances as may be reasonably 
necessary or proper to carry out the intention or to facilitate the performance of this 
Indenture and for the better assuring and confirming unto the Owners of the Bonds of the 
rights and benefits provided in this Indenture. 

 
 

ARTICLE VII 
 

EVENTS OF DEFAULT AND REMEDIES 
 
SECTION 7.01.  Events of Default.  The following events constitute Events of Default 

hereunder: 
 
(a) Failure to pay any installment of the principal of any Bonds when due, 

whether at maturity as therein expressed, by proceedings for 
redemption, by acceleration, or otherwise. 

 
(b)  Failure to pay any installment of interest on the Bonds when due. 
 
(c) Failure by the Authority to observe and perform any of the other 

covenants, agreements or conditions on its part contained in this 
Indenture or in the Bonds, if such failure has continued for a period of 
30 days after written notice thereof, specifying such failure and 
requiring the same to be remedied, has been given to the Authority 
by the Trustee; provided, however, if in the reasonable opinion of the 
Authority the failure stated in the notice can be corrected, but not 
within such 30-day period, such failure shall not constitute an Event 
of Default if the Authority institutes corrective action within such 30-
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day period and thereafter diligently and in good faith cures the failure 
in a reasonable period of time. 

 
(d) The commencement by the Authority of a voluntary case under Title 

11 of the United States Code or any substitute or successor statute. 
 
(e) The occurrence and continuation of an event of default under and as 

defined in the Lease. 
 
SECTION 7.02.  Remedies Upon Event of Default.  If any Event of Default occurs, 

then, and in each and every such case during the continuance of such Event of Default, 
the Trustee in its discretion may, and upon the written request of the Owners of a majority 
in aggregate principal amount of the Bonds then outstanding, and upon being indemnified 
to its satisfaction therefor, the Trustee shall, proceed to protect or enforce its rights or the 
rights of such Owners by such appropriate action, suit, mandamus or other proceedings 
as it deems most effectual to protect and enforce any such right, at law or in equity, 
including but not limited to enforcement of any and all rights granted to the Authority or 
the Trustee under the Lease. 

 
Any such declaration is subject to the condition that if, at any time after such 

declaration and before any judgment or decree for the payment of the moneys due shall 
have been obtained or entered, the Authority deposits with the Trustee a sum sufficient to 
pay all the principal of and installments of interest on the Bonds payment of which is 
overdue, with interest on such overdue principal at the rate borne by the respective Bonds 
to the extent permitted by law, and the reasonable fees, charges and expenses (including 
those of its legal counsel, including the allocated costs of internal attorneys) of the Trustee, 
and any and all other Events of Default known to the Trustee (other than in the payment 
of principal of and interest on the Bonds due and payable solely by reason of such 
declaration) have been made good or cured to the satisfaction of the Trustee or provision 
deemed by the Trustee to be adequate has been made therefor, then, and in every such 
case, the Owners of a majority in aggregate principal amount of the Bonds then 
Outstanding, by written notice to the Authority, the City and the Trustee, may, on behalf of 
the Owners of all of the Bonds, rescind and annul such declaration and its consequences 
and waive such Event of Default; but no such rescission and annulment shall extend to or 
shall affect any subsequent Event of Default, or shall impair or exhaust any right or power 
consequent thereon. 

 
SECTION 7.03.  Application of Revenues and Other Funds After Default.  If an Event 

of Default occurs and is continuing, all Revenues and any other funds then held or 
thereafter received by the Trustee under any of the provisions of this Indenture shall be 
applied by the Trustee in the following order of priority: 

 
(a) To the payment of reasonable fees, charges and expenses of the 

Trustee (including reasonable fees and disbursements of its legal 
counsel including outside counsel and the allocated costs of internal 
attorneys and fees and expenses of its agents and advisors) incurred 
in and about the performance of its powers and duties under this 
Indenture; 

 
(b) To the payment of the principal of and interest then due on the Bonds 

(upon presentation of the Bonds to be paid, and stamping or 
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otherwise noting thereon of the payment if only partially paid, or 
surrender thereof if fully paid) in accordance with the provisions of 
this Indenture, as follows: 

 
First: To the payment to the persons entitled thereto of all installments 

of interest then due in the order of the maturity of such 
installments, and, if the amount available shall not be sufficient 
to pay in full any installment or installments maturing on the 
same date, then to the payment thereof ratably, according to the 
amounts due thereon, to the persons entitled thereto, without 
any discrimination or preference; 

 
Second: To the payment to the persons entitled thereto of the unpaid 

principal of any Bonds which shall have become due, whether 
at maturity or by acceleration or redemption, with interest on the 
overdue principal at the rate borne by the respective Bonds (to 
the extent permitted by law), and, if the amount available shall 
not be sufficient to pay in full all the Bonds, together with such 
interest, then to the payment thereof ratably, according to the 
amounts of principal due on such date to the persons entitled 
thereto, without any discrimination or preference; and 

 
SECTION 7.04.  Trustee to Represent Bond Owners.  The Trustee is hereby 

irrevocably appointed (and the successive respective Owners of the Bonds, by taking and 
holding the same, shall be conclusively deemed to have so appointed the Trustee) as 
trustee and true and lawful attorney-in-fact of the Owners of the Bonds for the purpose of 
exercising and prosecuting on their behalf such rights and remedies as may be available 
to such Owners under the provisions of the Bonds, this Indenture and applicable 
provisions of any law.  All rights of action under this Indenture or the Bonds or otherwise 
may be prosecuted and enforced by the Trustee without the possession of any of the 
Bonds or the production thereof in any proceeding relating thereto, and any such suit, 
action or proceeding instituted by the Trustee shall be brought in the name of the Trustee 
for the benefit and protection of all the Owners of such Bonds, subject to the provisions of 
this Indenture. 

 
SECTION 7.05.  Limitation on Bond Owners’ Right to Sue.  Notwithstanding any 

other provision hereof, no Owner of any Bonds has the right to institute any suit, action or 
proceeding at law or in equity, for the protection or enforcement of any right or remedy 
under this Indenture, the Lease or any other applicable law with respect to such Bonds, 
unless (a) such Owner has given to the Trustee written notice of the occurrence of an 
Event of Default; (b) the Owners of a majority in aggregate principal amount of the Bonds 
then Outstanding have requested the Trustee in writing to exercise the powers 
hereinbefore granted or to institute such suit, action or proceeding in its own name; (c) 
such Owner or Owners have tendered to the Trustee reasonable indemnity against the 
costs, expenses and liabilities to be incurred in compliance with such request; (d) the 
Trustee has failed to comply with such request for a period of 60 days after such written 
request has been received by, and said tender of indemnity has been made to, the 
Trustee; and (e) no direction inconsistent with such written request has been given to the 
Trustee during such 60 day period by the Owners of a majority in aggregate principal 
amount of the Bonds then Outstanding. 
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Such notification, request, tender of indemnity and refusal or omission are hereby 
declared, in every case, to be conditions precedent to the exercise by any Owner of Bonds 
of any remedy hereunder or under law; it being understood and intended that no one or 
more Owners of Bonds shall have any right in any manner whatever by his or their action 
to affect, disturb or prejudice the security of this Indenture or the rights of any other Owners 
of Bonds, or to enforce any right under the Bonds, this Indenture, the Lease or other 
applicable law with respect to the Bonds, except in the manner herein provided, and that 
all proceedings at law or in equity to enforce any such right shall be instituted, had and 
maintained in the manner herein provided and for the benefit and protection of all Owners 
of the Outstanding Bonds, subject to the provisions of this Indenture. 

 
SECTION 7.06.  Absolute Obligation of Board.  Nothing herein or in the Bonds 

contained affects or impairs the obligation of the Authority, which is absolute and 
unconditional, to pay the principal of and interest and premium (if any) on the Bonds to 
the respective Owners of the Bonds at their respective dates of maturity, or upon 
acceleration or call for redemption, as herein provided, but only out of the Revenues and 
other assets herein pledged therefor, or affect or impair the right of such Owners, which 
is also absolute and unconditional, to enforce such payment by virtue of the contract 
embodied in the Bonds. 

 
SECTION 7.07.  Termination of Proceedings.  In case any proceedings taken by the 

Trustee or by any one or more Bond Owners on account of any Event of Default have 
been discontinued or abandoned for any reason or have been determined adversely to 
the Trustee or the Bond Owners, then in every such case the Authority, the Trustee and 
the Bond Owners, subject to any determination in such proceedings, shall be restored to 
their former positions and rights hereunder, severally and respectively, and all rights, 
remedies, powers and duties of the Authority, the Trustee and the Bond Owners shall 
continue as though no such proceedings had been taken. 

 
SECTION 7.08.  Remedies Not Exclusive.  No remedy herein conferred upon or 

reserved to the Trustee or to the Owners of the Bonds is intended to be exclusive of any 
other remedy or remedies, and each and every such remedy, to the extent permitted by 
law, shall be cumulative and in addition to any other remedy given hereunder or now or 
hereafter existing at law or in equity or otherwise. 

 
SECTION 7.09.  No Waiver of Default.  No delay or omission of the Trustee or any 

Owner of the Bonds to exercise any right or power arising upon the occurrence of any 
default or Event of Default shall impair any such right or power or shall be construed to be 
a waiver of any such default or Event of Default or an acquiescence therein; and every 
power and remedy given by this Indenture to the Trustee or the Owners of the Bonds may 
be exercised from time to time and as often as may be deemed expedient by the Trustee 
or the Bond Owners. 

 
SECTION 7.10.  Notice to the Bond Owners of Default.  Upon becoming aware of 

the occurrence of an Event of Default, but in no event later than five Business Days 
following becoming aware of such occurrence, the Trustee shall give written notice thereof 
by first class mail, postage prepaid, to the Owner of each Outstanding Bond, unless such 
Event of Default has been cured before the giving of such notice; provided, however that 
except in the case of an Event of Default described in Sections 7.01(a) or 7.01(b), the 
Trustee may elect not to give such notice to the Bond Owners if and so long as the Trustee 
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in good faith determines that it is in the best interests of the Bond Owners not to give such 
notice. 

 
 

ARTICLE VIII 
 

THE TRUSTEE 
 
SECTION 8.01.  Appointment of Trustee.  U.S. Bank National Association is hereby 

appointed Trustee by the Authority for the purpose of receiving all moneys required to be 
deposited with the Trustee hereunder and to allocate, use and apply the same as provided 
in this Indenture.  The Authority will maintain a Trustee which is qualified under the 
provisions of the foregoing provisions of this Article VIII so long as any Bonds are 
Outstanding. 

 
SECTION 8.02.  Acceptance of Trusts; Removal and Resignation of Trustee.  The 

Trustee hereby accepts the express trusts imposed upon it by this Indenture, and agrees 
to perform said trusts, but only upon and subject to the following express terms and 
conditions: 

 
(a) The Trustee shall, prior to an Event of Default, and after the curing or 

waiver of all Events of Default which may have occurred, perform 
such duties and only such duties as are expressly and specifically set 
forth in this Indenture and no implied duties or covenants shall be 
read into this Indenture against the Trustee.   

 
(b) The Authority may remove the Trustee at any time, unless an Event 

of Default has occurred and is then continuing, and shall remove the 
Trustee (a) if at any time requested to do so by the Owners of a 
majority in aggregate principal amount of the Bonds then Outstanding 
(or their attorneys duly authorized in writing) or (b) if at any time the 
Trustee ceases to be eligible in accordance with Section 8.02, or 
becomes incapable of acting, or is adjudged a bankrupt or insolvent, 
or a receiver of the Trustee or its property is appointed, or any public 
officer takes control or charge of the Trustee or of its property or 
affairs for the purpose of rehabilitation, conservation or liquidation.  
Any such removal shall be made upon at least 30 days’ prior written 
notice to the Trustee. 

 
(c) The Trustee may at any time resign by giving written notice of such 

resignation to the Authority and the City, and by giving the Bond 
Owners notice of such resignation by mail at the addresses shown 
on the Registration Books. 

 
(d) Any removal or resignation of the Trustee and appointment of a 

successor Trustee shall become effective upon acceptance of 
appointment by the successor Trustee.  In the event of the removal 
or resignation of the Trustee under subsections (b) or (c), 
respectively, the Authority shall promptly appoint a successor 
Trustee.   
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 If no successor Trustee has been appointed and accepted 

appointment within 45 days of giving notice of removal or notice of 
resignation as aforesaid, the resigning Trustee may petition any court 
of competent jurisdiction for the appointment of a successor Trustee, 
and such court may thereupon, after such notice (if any) as it may 
deem proper, appoint such successor Trustee.  Any successor 
Trustee appointed under this Indenture, must signify its acceptance 
of such appointment by executing and delivering to the Authority and 
to its predecessor Trustee a written acceptance thereof, and after 
payment by the Authority of all unpaid fees and expenses of the 
predecessor Trustee, and thereupon such successor Trustee, 
without any further act, deed or conveyance, shall become vested 
with all the moneys, estates, properties, rights, powers, trusts, duties 
and obligations of such predecessor Trustee, with like effect as if 
originally named Trustee herein; but, nevertheless at the Written 
Request of the Authority or the request of the successor Trustee, 
such predecessor Trustee shall execute and deliver any and all 
instruments of conveyance or further assurance and do such other 
things as may reasonably be required for more fully and certainly 
vesting in and confirming to such successor Trustee all the right, title 
and interest of such predecessor Trustee in and to the Leased 
Property held by such predecessor Trustee under this Indenture and 
shall pay over, transfer, assign and deliver to the successor Trustee 
any money or other property subject to the trusts and conditions 
herein set forth.  Upon request of the successor Trustee, the Authority 
shall execute and deliver any and all instruments as may be 
reasonably required for more fully and certainly vesting in and 
confirming to such successor Trustee all such moneys, estates, 
properties, rights, powers, trusts, duties and obligations.  Upon 
acceptance of appointment by a successor Trustee as provided in 
this subsection, the Authority shall promptly mail or cause the 
successor trustee to mail a notice of the succession of such Trustee 
to the trusts hereunder to each rating agency which is then rating the 
Bonds and to the Bond Owners at the addresses shown on the 
Registration Books.  If the Authority fails to mail such notice within 15 
days after acceptance of appointment by the successor Trustee, the 
successor Trustee shall cause such notice to be mailed at the 
expense of the Authority. 

 
(e) Any Trustee appointed under this Indenture shall be a corporation or 

banking association organized and doing business under the laws of 
any state or the United States of America or the District of Columbia, 
shall be authorized under such laws to exercise trust powers, shall 
have (or, in the case of a corporation or association that is a member 
of a bank holding company system, the related bank holding 
company has) a combined capital and surplus of at least 
$50,000,000, and shall be subject to supervision or examination by a 
federal or state agency, so long as any Bonds are Outstanding.  If 
such corporation or association publishes a report of condition at 
least annually under law or to the requirements of any supervising or 
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examining agency above referred to, then for the purpose of this 
subsection (e), the combined capital and surplus of such corporation 
or association shall be deemed to be its combined capital and surplus 
as set forth in its most recent report of condition so published.  If the 
Trustee at any time ceases to be eligible in accordance with the 
provisions of this subsection (e), the Trustee shall resign immediately 
in the manner and with the effect specified in this Section. 

 
SECTION 8.03.  Merger or Consolidation.  Any bank, federal savings association, 

or trust company into which the Trustee may be merged or converted or with which it may 
be consolidated or any bank, federal savings association, or trust company resulting from 
any merger, conversion or consolidation to which it shall be a party or any bank, federal 
savings association, or trust company to which the Trustee may sell or transfer all or 
substantially all of its corporate trust business, provided such bank, federal savings 
association, or trust company shall be eligible under subsection (e) of Section 8.02 shall 
be the successor to such Trustee, without the execution or filing of any paper or any further 
act, anything herein to the contrary notwithstanding. 

 
SECTION 8.04.  Liability of Trustee. 
 
(a) The recitals of facts herein and in the Bonds contained shall be taken as 

statements of the Authority, and the Trustee shall not assume responsibility for the 
correctness of the same, or make any representations as to the validity or sufficiency of 
this Indenture, the Bonds or the Lease (including any right to receive moneys thereunder 
or the value of or title to the premises upon which the Leased Property is located), nor 
shall the Trustee incur any responsibility in respect thereof, other than as expressly stated 
herein in connection with the respective duties or obligations of Trustee herein or in the 
Bonds assigned to or imposed upon it.  The Trustee shall, however, be responsible for its 
representations contained in its certificate of authentication on the Bonds.  The Trustee 
shall not be liable in connection with the performance of its duties hereunder, except for 
its own negligence.  The Trustee may become the Owner of Bonds with the same rights it 
would have if it were not Trustee, and, to the extent permitted by law, may act as 
depository for and permit any of its officers or directors to act as a member of, or in any 
other capacity with respect to, any committee formed to protect the rights of Bond Owners, 
whether or not such committee shall represent the Owners of a majority in principal 
amount of the Bonds then Outstanding. 

 
(b) The Trustee is not liable for any error of judgment made by a responsible 

officer, unless it is proved that the Trustee was grossly negligent in ascertaining the 
pertinent facts. Permissive rights of the Trustee shall not be construed as duties. 

 
(c) The Trustee is not liable with respect to any action taken or omitted to be 

taken by it in accordance with the direction of the Owners of a majority in aggregate 
principal amount of the Bonds at the time Outstanding relating to the time, method and 
place of conducting any proceeding for any remedy available to the Trustee, or exercising 
any trust or power conferred upon the Trustee under this Indenture or assigned to it under 
the Assignment Agreement. 

 
(d) The Trustee is not liable for any action taken by it and believed by it to be 

authorized or within the discretion or rights or powers conferred upon it by this Indenture. 
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(e) The Trustee shall not be deemed to have knowledge of any Event of Default 
hereunder, or any other event which, with the passage of time, the giving of notice, or 
both, would constitute an Event of Default hereunder unless and until it shall have actual 
knowledge thereof, or a corporate trust officer shall have received written notice thereof 
at its Office from the City, the Authority or the Owners of at least 25% in aggregate principal 
amount of the Outstanding Bonds.  Except as otherwise expressly provided herein, the 
Trustee shall not be bound to ascertain or inquire as to the performance or observance by 
the Authority or the City of any of the terms, conditions, covenants or agreements herein, 
under the Lease or the Bonds or of any of the documents executed in connection with the 
Bonds, or as to the existence of a default or an Event of Default or an event which would, 
with the giving of notice, the passage of time, or both, constitute an Event of Default.  The 
Trustee is not responsible for the validity, effectiveness or priority of any collateral given 
to or held by it.  Without limiting the generality of the foregoing, the Trustee shall not be 
required to ascertain or inquire as to the performance or observance by the City or the 
Authority of the terms, conditions, covenants or agreements set forth in the Lease, other 
than the covenants of the City to make Lease Payments to the Trustee when due and to 
file with the Trustee when due, such reports and certifications as the City is required to file 
with the Trustee thereunder. 

 
(f) No provision of this Indenture requires the Trustee to expend or risk its own 

funds or otherwise incur any financial liability in the performance of any of its duties 
hereunder, or in the exercise of any of its rights or powers. 

 
(g) The Trustee may execute any of the trusts or powers hereunder or perform 

any duties hereunder either directly or through agents, receivers or attorneys and the 
Trustee shall not be responsible for any misconduct or negligence on the part of any agent, 
receiver or attorney appointed with due care by it hereunder. 

 
(h) The Trustee has no obligation to exercise any of the rights or powers vested 

in it by this Indenture at the request or direction of the Bond Owners under this Indenture, 
unless such Owners have offered to the Trustee reasonable security or indemnity against 
the costs, expenses and liabilities (including but not limited to fees and expenses of its 
attorneys) which might be incurred by it in compliance with such request or direction.  No 
permissive power, right or remedy conferred upon the Trustee hereunder shall be 
construed to impose a duty to exercise such power, right or remedy. 

 
(i) Whether or not therein expressly so provided, every provision of this 

Indenture relating to the conduct or affecting the liability of or affording protection to the 
Trustee is subject to the provisions of Section 8.02(a), this Section 8.04 and Section 8.05, 
and shall be applicable to the assignment of any rights under the Lease to the Trustee 
under the Assignment Agreement. 

 
(j) The Trustee is not accountable to anyone for the subsequent use or 

application of any moneys which are released or withdrawn in accordance with the 
provisions hereof. 

 
(k) The Trustee makes no representation or warranty, expressed or implied as 

to the title, value, design, compliance with specifications or legal requirements, quality, 
durability, operation, condition, merchantability or fitness for any particular purpose for the 
use contemplated by the Authority or the City of the Leased Property.  In no event shall 
the Trustee be liable for incidental, indirect, special or consequential damages in 
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connection with or arising from the Lease or this Indenture for the existence, furnishing or 
use of the Leased Property. 

 
(l) The Trustee has no responsibility with respect to any information, statement, 

or recital in any official statement, offering memorandum or any other disclosure material 
prepared or distributed with respect to the Bonds. 

 
(m) The Trustee is authorized and directed to execute the Assignment 

Agreement in its capacity as Trustee hereunder. 
 
SECTION 8.05.  Right to Rely on Documents.  The Trustee shall be protected and 

shall incur no liability in acting or refraining from acting in reliance upon any notice, 
resolution, request, consent, order, certificate, report, opinion, bonds or other paper or 
document believed by them to be genuine and to have been signed or presented by the 
proper party or parties.  The Trustee is under no duty to make any investigation or inquiry 
as to any statements contained or matter referred to in any paper or document but may 
accept and conclusively rely upon the same as conclusive evidence of the truth and 
accuracy of any such statement or matter and shall be fully protected in relying thereon.  
The Trustee may consult with counsel, who may be counsel of or to the Authority, with 
regard to legal questions, and the opinion of such counsel shall be full and complete 
authorization and protection in respect of any action taken or suffered by it hereunder in 
good faith and in accordance therewith. 

 
The Trustee may treat the Owners of the Bonds appearing in the Registration 

Books as the absolute owners of the Bonds for all purposes and the Trustee shall not be 
affected by any notice to the contrary. 

 
Whenever in the administration of the trusts imposed upon it by this Indenture the 

Trustee deems it necessary or desirable that a matter be proved or established prior to 
taking or suffering any action hereunder, such matter (unless other evidence in respect 
thereof be herein specifically prescribed) may be deemed to be conclusively proved and 
established by a Written Certificate, Written Request or Written Requisition of the Authority 
or the City, and such Written Certificate, Written Request or Written Requisition shall be 
full warrant to the Trustee for any action taken or suffered under the provisions of this 
Indenture in reliance upon such Written Certificate, Written Request or Written Requisition, 
and the Trustee shall be fully protected in relying thereon, but in its discretion the Trustee 
may, in lieu thereof, accept other evidence of such matter or may require such additional 
evidence as to it may deem reasonable. 

 
SECTION 8.06.  Preservation and Inspection of Documents.  All documents 

received by the Trustee under the provisions of this Indenture shall be retained in its 
respective possession and in accordance with its retention policy then in effect and shall, 
upon reasonable notice to Trustee, be subject to the inspection of the Authority, the City 
and any Bond Owner, and their agents and representatives duly authorized in writing, 
during business hours and under reasonable conditions as agreed to by the Trustee. 

 
SECTION 8.07.  Compensation and Indemnification.  The Authority shall pay to the 

Trustee from time to time, on demand, the compensation for all services rendered under 
this Indenture and also all reasonable expenses, advances (including any interest on 
advances), charges, legal (including outside counsel and the allocated costs of internal 
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attorneys) and consulting fees and other disbursements, incurred in and about the 
performance of its powers and duties under this Indenture. 

 
The Authority shall indemnify the Trustee, its officers, directors, employees and 

agents against any cost, loss, liability or expense whatsoever (including but not limited to 
fees and expenses of its attorneys) incurred without negligence or willful misconduct on 
its part, arising out of or in connection with the acceptance or administration of this trust 
and this Indenture, including costs and expenses of defending itself against any claim or 
liability in connection with the exercise or performance of any of its powers hereunder or 
under the Assignment Agreement or the Lease.  As security for the performance of the 
obligations of the Authority under this Section 8.07 and the obligation of the Authority to 
make Additional Rental Payments to the Trustee, the Trustee shall have a lien prior to the 
lien of the Bonds upon all property and funds held or collected by the Trustee as such.  
The rights of the Trustee and the obligations of the Authority under this Section 8.07 shall 
survive the resignation or removal of the Trustee or the discharge of the Bonds and this 
Indenture and the Lease. 

 
No provision of this Indenture shall require the Trustee to expend or risk its own 

funds or otherwise incur any financial liabilities in the performance of any of its duties 
hereunder, or in the exercise of its rights or powers. 

 
 

ARTICLE IX 
 

MODIFICATION OR AMENDMENT HEREOF 
 
SECTION 9.01.  Amendments Permitted. 
 
(a) Amendments With Bond Owner Consent.  This Indenture and the rights and 

obligations of the Authority and of the Owners of the Bonds and of the Trustee may be 
modified or amended from time to time and at any time by Supplemental Indenture, which 
the Authority and the Trustee may enter into when the written consents of the Owners of 
a majority in aggregate principal amount of all Bonds then Outstanding are filed with the 
Trustee.  No such modification or amendment may (i) extend the fixed maturity of any 
Bonds, or reduce the amount of principal thereof or extend the time of payment, or change 
the method of computing the rate of interest thereon, or extend the time of payment of 
interest thereon, without the consent of the Owner of each Bond so affected, or (ii) reduce 
the aforesaid percentage of Bonds the consent of the Owners of which is required to effect 
any such modification or amendment, or permit the creation of any lien on the Revenues 
and other assets pledged under this Indenture prior to or on a parity with the lien created 
by this Indenture except as permitted herein, or deprive the Owners of the Bonds of the 
lien created by this Indenture on such Revenues and other assets (except as expressly 
provided in this Indenture), without the consent of the Owners of all of the Bonds then 
Outstanding.  It is not necessary for the consent of the Bond Owners to approve the 
particular form of any Supplemental Indenture, but it is sufficient if such consent approves 
the substance thereof. 

 
(b) Amendments Without Owner Consent.  This Indenture and the rights and 

obligations of the Authority, of the Trustee and the Owners of the Bonds may also be 
modified or amended from time to time and at any time by a Supplemental Indenture, 
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which the Authority and the Trustee may enter into without the consent of any Bond 
Owners, if the Trustee has been furnished an opinion of counsel that the provisions of 
such Supplemental Indenture shall not materially adversely affect the interests of the 
Owners of the Bonds, including, without limitation, for any one or more of the following 
purposes: 

 
(i) to add to the covenants and agreements of the Authority in this 

Indenture contained, other covenants and agreements thereafter to 
be observed, to pledge or assign additional security for the Bonds (or 
any portion thereof), or to surrender any right or power herein 
reserved to or conferred upon the Authority; 

 
(ii) to cure any ambiguity, inconsistency or omission, or to cure or correct 

any defective provision, contained in this Indenture, or in regard to 
matters or questions arising under this Indenture, as the Authority 
deems necessary or desirable, provided that such modification or 
amendment does not materially adversely affect the interests of the 
Bond Owners, in the opinion of Bond Counsel filed with the Trustee; 

 
(iii) to modify, amend or supplement this Indenture in such manner as to 

permit the qualification hereof under the Trust Indenture Act of 1939, 
as amended, or any similar federal statute hereafter in effect, and to 
add such other terms, conditions and provisions as may be permitted 
by said act or similar federal statute; 

 
(iv) to incorporate provisions relating to the issuance of additional bonds; 

or 
 
(v) to modify, amend or supplement this Indenture in such manner as to 

assure that the interest on the Bonds remains excluded from gross 
income under the Tax Code. 

 
(c) Limitation.  The Trustee is not obligated to enter into any Supplemental 

Indenture authorized by subsections (a) or (b) of this Section 9.01 which materially 
adversely affects the Trustee’s own rights, duties or immunities under this Indenture or 
otherwise. 

 
(d) Bond Counsel Opinion Requirement.  Prior to the Trustee entering into any 

Supplemental Indenture hereunder, the Authority shall deliver to the Trustee an opinion of 
Bond Counsel stating, in substance, that such Supplemental Indenture has been adopted 
in compliance with the requirements of this Indenture. 

 
(e) Notice of Amendments.  The Authority shall deliver or cause to be delivered 

a draft of any Supplemental Indenture to each rating agency which then maintains a rating 
on the Bonds, at least 10 days prior to the effective date of such Supplemental Indenture 
under this Section 9.01. 

 
SECTION 9.02.  Effect of Supplemental Indenture.  Upon the execution of any 

Supplemental Indenture under this Article IX, this Indenture shall be deemed to be 
modified and amended in accordance therewith, and the respective rights, duties and 
obligations under this Indenture of the Authority, the Trustee and all Owners of Bonds 
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Outstanding shall thereafter be determined, exercised and enforced hereunder subject in 
all respects to such modification and amendment, and all the terms and conditions of any 
such Supplemental Indenture shall be deemed to be part of the terms and conditions of 
this Indenture for any and all purposes. 

 
SECTION 9.03.  Endorsement of Bonds; Preparation of New Bonds.  Bonds 

delivered after the execution of any Supplemental Indenture under this Article may, and if 
the Authority so determines shall, bear a notation by endorsement or otherwise in form 
approved by the Authority as to any modification or amendment provided for in such 
Supplemental Indenture, and, in that case, upon demand on the Owner of any Bonds 
Outstanding at the time of such execution and presentation of his Bonds for the purpose 
at the Office of the Trustee or at such additional offices as the Trustee may select and 
designate for that purpose, a suitable notation shall be made on such Bonds.  If the 
Supplemental Indenture shall so provide, new Bonds so modified as to conform, in the 
opinion of the Authority, to any modification or amendment contained in such 
Supplemental Indenture, shall be prepared and executed by the Authority and 
authenticated by the Trustee, and upon demand on the Owners of any Bonds then 
Outstanding shall be exchanged at the Office of the Trustee, without cost to any Bond 
Owner, for Bonds then Outstanding, upon surrender for cancellation of such Bonds, in 
equal aggregate principal amount of the same maturity. 

 
SECTION 9.04.  Amendment of Particular Bonds.  The provisions of this Article IX 

do not prevent any Bond Owner from accepting any amendment as to the particular Bonds 
held by such Owner. 

 
 

ARTICLE X 
 

DEFEASANCE 
 
SECTION 10.01.  Discharge of Indenture.  Any or all of the Outstanding Bonds may 

be paid by the Authority in any of the following ways, provided that the Authority also pays 
or causes to be paid any other sums payable hereunder by the Authority: 

 
(a) by paying or causing to be paid the principal of and interest and 

premium (if any) on such Bonds, as and when the same become due 
and payable; 

 
(b) by depositing with the Trustee, in trust, at or before maturity, money 

or securities in the necessary amount (as provided in Section 10.03) 
to pay or redeem such Bonds; or 

 
(c) by delivering all of such Bonds to the Trustee for cancellation. 
 
If the Authority also pays or causes to be paid all other sums payable hereunder 

by the Authority, then and in that case, at the election of the Authority (evidenced by a 
Written Certificate of the Authority, filed with the Trustee, signifying the intention of the 
Authority to discharge all such indebtedness and this Indenture), and notwithstanding that 
any of such Bonds shall not have been surrendered for payment, this Indenture and the 
pledge of Revenues and other assets made under this Indenture with respect to such 
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Bonds and all covenants, agreements and other obligations of the Authority under this 
Indenture with respect to such Bonds shall cease, terminate, become void and be 
completely discharged and satisfied, subject to Section 10.02.  In such event, upon the 
Written Request of the Authority, the Trustee shall execute and deliver to the Authority all 
such instruments as may be necessary or desirable to evidence such discharge and 
satisfaction, and the Trustee shall pay over, transfer, assign or deliver to the City all 
moneys or securities or other property held by it under this Indenture which are not 
required for the payment or redemption of any of such Bonds not theretofore surrendered 
for such payment or redemption.  The Trustee is entitled to conclusively rely on any such 
Written Certificate or Written Request and, in each case, is fully protected in relying 
thereon. 

 
SECTION 10.02.  Discharge of Liability on Bonds.  Upon the deposit with the 

Trustee, in trust, at or before maturity, of money or securities in the necessary amount (as 
provided in Section 10.03) to pay or redeem any Outstanding Bonds (whether upon or 
prior to the maturity or the redemption date of such Bonds), provided that, if such Bonds 
are to be redeemed prior to maturity, notice of such redemption shall have been given as 
provided in Article IV or provision satisfactory to the Trustee shall have been made for the 
giving of such notice, then all liability of the Authority in respect of such Bonds shall cease, 
terminate and be completely discharged, and the Owners thereof shall thereafter be 
entitled only to payment out of such money or securities deposited with the Trustee as 
aforesaid for their payment, subject, however, to the provisions of Section 10.04. 

 
The Authority may at any time surrender to the Trustee, for cancellation by Trustee, 

any Bonds previously issued and delivered, which the Authority may have acquired in any 
manner whatsoever, and such Bonds, upon such surrender and cancellation, shall be 
deemed to be paid and retired. 

 
SECTION 10.03.  Deposit of Money or Securities with Trustee.  Whenever in this 

Indenture it is provided or permitted that there be deposited with or held in trust by the 
Trustee money or securities in the necessary amount to pay or redeem any Bonds, the 
money or securities so to be deposited or held may include money or securities held by 
the Trustee in the funds and accounts established under this Indenture and shall be: 

 
(a) lawful money of the United States of America in an amount equal to 

the principal amount of such Bonds and all unpaid interest thereon to 
maturity, except that, in the case of Bonds which are to be redeemed 
prior to maturity and in respect of which notice of such redemption 
shall have been given as provided in Article IV or provision 
satisfactory to the Trustee shall have been made for the giving of such 
notice, the amount to be deposited or held shall be the principal 
amount of such Bonds, premium, if any, and all unpaid interest 
thereon to the redemption date; or  

 
(b) non-callable Federal Securities, the principal of and interest on which 

when due will, in the written opinion of an Independent Accountant 
filed with the City, the Authority and the Trustee, provide money 
sufficient to pay the principal of and interest and premium (if any) on 
the Bonds to be paid or redeemed, as such principal, interest and 
premium become due, provided that in the case of Bonds which are 
to be redeemed prior to the maturity thereof, notice of such 

201



 

-33- 

redemption shall have been given as provided in Article IV or 
provision satisfactory to the Trustee has been made for the giving of 
such notice; 

 
provided, in each case, that (i) the Trustee shall have been irrevocably instructed (by the 
terms of this Indenture or by Written Request of the Authority) to apply such money to the 
payment of such principal, interest and premium (if any) with respect to such Bonds, and 
(ii) the Authority shall have delivered to the Trustee an opinion of Bond Counsel to the 
effect that such Bonds have been discharged in accordance with this Indenture (which 
opinion may rely upon and assume the accuracy of the Independent Accountant’s opinion 
referred to above).  The Trustee shall be entitled to conclusively rely on such Written 
Request or opinion and shall be fully protected, in each case, in relying thereon. 

 
SECTION 10.04.  Unclaimed Funds.  Notwithstanding any provisions of this 

Indenture, any moneys held by the Trustee in trust for the payment of the principal of, or 
interest on, any Bonds and remaining unclaimed for 2 years after the principal of all of the 
Bonds has become due and payable (whether at maturity or upon call for redemption or 
by acceleration as provided in this Indenture), if such moneys were so held at such date, 
or 2 years after the date of deposit of such moneys if deposited after said date when all of 
the Bonds became due and payable, shall be repaid to the Authority free from the trusts 
created by this Indenture, and all liability of the Trustee with respect to such moneys shall 
thereupon cease; provided, however, that before the repayment of such moneys to the 
Authority as aforesaid, the Trustee shall (at the cost of the Authority) first mail to the 
Owners of Bonds which have not yet been paid, at the addresses shown on the 
Registration Books, a notice, in such form as may be deemed appropriate by the Trustee 
with respect to the Bonds so payable and not presented and with respect to the provisions 
relating to the repayment to the Authority of the moneys held for the payment thereof. 

 
 

ARTICLE XI 
 

MISCELLANEOUS 
 
SECTION 11.01.  Liability of Authority Limited to Revenues .  Notwithstanding 

anything in this Indenture or in the Bonds contained, the Authority is not required to 
advance any moneys derived from any source other than the Revenues and other assets 
pledged under this Indenture for any of the purposes in this Indenture mentioned, whether 
for the payment of the principal of or interest on the Bonds or for any other purpose of this 
Indenture.  Nevertheless, the Authority may, but is not required to, advance for any of the 
purposes hereof any funds of the Authority which may be made available to it for such 
purposes. 

 
SECTION 11.02.  Limitation of Rights to Parties and Bond Owners.  Nothing in this 

Indenture or in the Bonds expressed or implied is intended or shall be construed to give 
to any person other than the Authority, the Trustee, the City and the Owners of the Bonds, 
any legal or equitable right, remedy or claim under or in respect of this Indenture or any 
covenant, condition or provision therein or herein contained; and all such covenants, 
conditions and provisions are and shall be held to be for the sole and exclusive benefit of 
the Authority, the Trustee, the City and the Owners of the Bonds. 
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SECTION 11.03.  Funds and Accounts.  Any fund or account required by this 
Indenture to be established and maintained by the Trustee may be established and 
maintained in the accounting records of the Trustee, either as a fund or an account, and 
may, for the purposes of such records, any audits thereof and any reports or statements 
with respect thereto, be treated either as a fund or as an account; but all such records with 
respect to all such funds and accounts shall at all times be maintained in accordance with 
industry standards to the extent practicable, and with due regard for the requirements of 
Section 6.05 and for the protection of the security of the Bonds and the rights of every 
Owner thereof.  The Trustee may establish such funds and accounts as it deems 
necessary or appropriate to perform its obligations under this Indenture. 

 
SECTION 11.04.  Waiver of Notice; Requirement of Mailed Notice.  Whenever in 

this Indenture the giving of notice by mail or otherwise is required, the giving of such notice 
may be waived in writing by the person entitled to receive such notice and in any such 
case the giving or receipt of such notice shall not be a condition precedent to the validity 
of any action taken in reliance upon such waiver.  Whenever in this Indenture any notice 
is required to be given by mail, such requirement may be satisfied by the deposit of such 
notice in the United States mail, postage prepaid, by first class mail. 

 
SECTION 11.05.  Destruction of Bonds.  Whenever in this Indenture provision is 

made for the cancellation by the Trustee, and the delivery to the Authority, of any Bonds, 
the Trustee may, in lieu of such cancellation and delivery, destroy such Bonds as may be 
allowed by law, and at the written request of the Authority the Trustee shall deliver a 
certificate of such destruction to the Authority. 

 
SECTION 11.06.  Severability of Invalid Provisions.  If any one or more of the 

provisions contained in this Indenture or in the Bonds shall for any reason be held to be 
invalid, illegal or unenforceable in any respect, then such provision or provisions shall be 
deemed severable from the remaining provisions contained in this Indenture and such 
invalidity, illegality or unenforceability shall not affect any other provision of this Indenture, 
and this Indenture shall be construed as if such invalid or illegal or unenforceable provision 
had never been contained herein.  The Authority hereby declares that it would have 
entered into this Indenture and each and every other Section, paragraph, sentence, clause 
or phrase hereof and authorized the issuance of the Bonds pursuant thereto irrespective 
of the fact that any one or more Sections, paragraphs, sentences, clauses or phrases of 
this Indenture may be held illegal, invalid or unenforceable. 

 
SECTION 11.07.  Notices.  All notices or communications to be given under this 

Indenture shall be given by first class mail or personal delivery to the party entitled thereto 
at its address set forth below, or at such address as the party may provide to the other 
party in writing from time to time.  Notice shall be effective either (a) upon transmission by 
facsimile transmission or other form of telecommunication, confirmed by telephone, (b) 48 
hours after deposit in the United States mail, postage prepaid, or (c) in the case of personal 
delivery to any person, upon actual receipt.  The Authority, the City or the Trustee may, 
by written notice to the other parties, from time to time modify the address or number to 
which communications are to be given hereunder. 
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If to the City City of Milpitas 
or the Authority: 455 East Calaveras Blvd. 
 Milpitas, CA  95035 
 Attention: Director of Finance 
 Telephone:  (408) 586-3111 
 Fax:  (408) 586-3110  
 
If to the Trustee: U.S. Bank National Association 
 One California Street, Suite 1000 
 San Francisco, California 94111 
 Attention:  Global Corporate Trust  
 Telephone:  (415) 677-3600 
 Fax:  (415) 677-3769 
 
SECTION 11.08.  Evidence of Rights of Bond Owners.  Any request, consent or 

other instrument required or permitted by this Indenture to be signed and executed by 
Bond Owners may be in any number of concurrent instruments of substantially similar 
tenor and shall be signed or executed by such Bond Owners in person or by an agent or 
agents duly appointed in writing.  Proof of the execution of any such request, consent or 
other instrument or of a writing appointing any such agent, or of the holding by any person 
of Bonds transferable by delivery, shall be sufficient for any purpose of this Indenture and 
shall be conclusive in favor of the Trustee and the Authority if made in the manner provided 
in this Section 11.08. 

 
The fact and date of the execution by any person of any such request, consent or 

other instrument or writing may be proved by the certificate of any notary public or other 
officer of any jurisdiction, authorized by the laws thereof to take acknowledgments of 
deeds, certifying that the person signing such request, consent or other instrument 
acknowledged to him the execution thereof, or by an affidavit of a witness of such 
execution duly sworn to before such notary public or other officer. 

 
The ownership of Bonds shall be proved by the Registration Books. 
 
Any request, consent, or other instrument or writing of the Owner of any Bond shall 

bind every future Owner of the same Bond and the Owner of every Bond issued in 
exchange therefor or in lieu thereof, in respect of anything done or suffered to be done by 
the Trustee or the Authority in accordance therewith or reliance thereon. 

 
SECTION 11.09.  Disqualified Bonds.  In determining whether the Owners of the 

requisite aggregate principal amount of Bonds have concurred in any demand, request, 
direction, consent or waiver under this Indenture, Bonds which are known by the Trustee 
to be owned or held by or for the account of the Authority or the City, or by any other 
obligor on the Bonds, or by any person directly or indirectly controlling or controlled by, or 
under direct or indirect common control with, the Authority or the City or any other obligor 
on the Bonds, shall be disregarded and deemed not to be Outstanding for the purpose of 
any such determination.  Bonds so owned which have been pledged in good faith may be 
regarded as Outstanding for the purposes of this Section if the pledgee shall establish to 
the satisfaction of the Trustee the pledgee’s right to vote such Bonds and that the pledgee 
is not a person directly or indirectly controlling or controlled by, or under direct or indirect 
common control with, the Authority or the City or any other obligor on the Bonds.  In case 
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of a dispute as to such right, the Trustee shall be entitled to rely upon the advice of counsel 
in any decision by Trustee and shall be fully protected in relying thereon. 

 
Upon request, the Authority shall specify to the Trustee those Bonds disqualified 

under this Section 11.09. 
 
SECTION 11.10.  Money Held for Particular Bonds.  The money held by the Trustee 

for the payment of the interest, premium, if any, or principal due on any date with respect 
to particular Bonds (or portions of Bonds in the case of Bonds redeemed in part only) shall, 
on and after such date and pending such payment, be set aside on its books and held in 
trust by it for the Owners of the Bonds entitled thereto, subject, however, to the provisions 
of Section 10.04 but without any liability for interest thereon. 

 
SECTION 11.11.  Waiver of Personal Liability.  No member, officer, agent or 

employee of the Authority shall be individually or personally liable for the payment of the 
principal of or interest or premium (if any) on the Bonds or be subject to any personal 
liability or accountability by reason of the issuance thereof; but nothing herein contained 
shall relieve any such member, officer, agent or employee from the performance of any 
official duty provided by law or by this Indenture. 

 
SECTION 11.12.  Successor Is Deemed Included in All References to Predecessor.  

Whenever in this Indenture either the Authority, the City or the Trustee is named or 
referred to, such reference shall be deemed to include the successors or assigns thereof, 
and all the covenants and agreements in this Indenture contained by or on behalf of the 
Authority, the City or the Trustee shall bind and inure to the benefit of the respective 
successors and assigns thereof whether so expressed or not. 

 
SECTION 11.13.  Execution in Several Counterparts.  This Indenture may be 

executed in any number of counterparts and each of such counterparts shall for all 
purposes be deemed to be an original; and all such counterparts, or as many of them as 
the Authority and the Trustee shall preserve undestroyed, shall together constitute but one 
and the same instrument. 

 
SECTION 11.14.  Payment on Non-Business Day.  In the event any payment is 

required to be made hereunder on a day which is not a Business Day, such payment shall 
be made on the next succeeding Business Day and with the same effect as if made on 
such preceding non-Business Day. 

 
SECTION 11.15.  Governing Law.  This Indenture shall be governed by and 

construed in accordance with the laws of the State of California. 
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[Signature Page to Indenture of Trust dated as of November 1, 2020] 

 
IN WITNESS WHEREOF, the MILPITAS MUNICIPAL FINANCING AUTHORITY has 

caused this Indenture to be signed in its name by its Treasurer and attested to by its 
Secretary, and U.S. BANK NATIONAL ASSOCIATION, in token of its acceptance of the trusts 
created hereunder, has caused this Indenture to be signed in its corporate name by its 
officer thereunto duly authorized, all as of the day and year first above written. 

 
 

MILPITAS MUNICIPAL FINANCING 
AUTHORITY 
 
 
 
By:    

Walter C. Rossmann 
Treasurer 

 
ATTEST: 
 
 
 
By:   
 Mary Lavelle, CMC 
 Secretary 

 
 
 
U.S. BANK NATIONAL 
ASSOCIATION, 
as Trustee 
 
 
 
By:    

Authorized Officer 
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APPENDIX A 
 

DEFINITIONS 
 
“Additional Bonds” means Additional Bonds issued in accordance with Section 

2.08 hereof. 
 
“Additional Rental Payments” means the amounts of additional rental which are 

payable by the City under Section 4.5 of the Lease or which are otherwise identified as 
Additional Rental Payments under the Lease. 

 
“Assignment Agreement” means the Assignment Agreement dated as of 

November 1, 2020, between the Authority as assignor and the Trustee as assignee, as 
originally executed or as thereafter amended. 

 
“Authority” means the Milpitas Municipal Financing Authority, a joint powers 

authority duly organized and existing under the Joint Exercise of Powers Agreement, dated 
as of March 1, 2016, by and between the City and the City of Milpitas Housing Authority, 
creating the Authority, together with any amendments thereof and supplements thereto, 
and under the laws of the State of California. 

 
“Authorized Representative” (a) with respect to the Authority, the Executive 

Director, Treasurer or any other person designated as an Authorized Official of the 
Authority by a Written Certificate of the Authority signed by its Executive Director or 
Treasurer and filed with the City and the Trustee; and (b) with respect to the City, the City 
Manager, Assistant City Manager, Deputy City Manager, Director of Finance, or any other 
person designated as an Authorized Official of the City by a Written Certificate of the City 
signed by the City Manager, Deputy City Manager or Director of Finance and filed with the 
Authority and the Trustee. 

 

“Bond Counsel” means (a) Jones Hall, A Professional Law Corporation, or (b) any 
other attorney or firm of attorneys appointed by or acceptable to the Authority of nationally-
recognized experience in the issuance of obligations the interest on which is excludable 
from gross income for federal income tax purposes under the Tax Code. 

 
“Bond Fund” means the fund by that name established and held by the Trustee 

under Section 5.01. 
 
“Bond Law” means the provisions of Article 4 of Chapter 5, Division 7, Title 1 of the 

Government Code of the State of California, commencing with Section 6584 of said Code, 
as in effect on the Closing Date or as thereafter amended in accordance with its terms. 

 
“Bond Year” means each twelve-month period extending from June 2 in one 

calendar year to June 1 of the succeeding calendar year, both dates inclusive; except that 
the first Bond Year commences on the Closing Date and extends to and including June 1, 
2021. 

 
“Bonds” means the $_________________ aggregate principal amount of Milpitas 

Municipal Financing Authority 2020 Lease Revenue Bonds (Capital Projects) authorized 
by and at any time Outstanding under the Bond Law and this Indenture. 
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“Business Day” means a day (other than a Saturday or a Sunday) on which banks 
are not required or authorized to remain closed in the City in which the Office of the Trustee 
is located. 

 
“City” means the City of Milpitas, a municipal corporation organized and existing 

under the laws of the State of California. 
 
“Closing Date” means ________________, 2020, being the date of delivery of the 

Bonds to the Original Purchaser. 
 
“Costs of Issuance” means all items of expense directly or indirectly payable by or 

reimbursable to the City relating to the authorization, issuance, sale and delivery of the 
Bonds, including but not limited to: printing expenses; rating agency fees; filing and 
recording fees; initial fees, expenses and charges of the Trustee and their respective 
counsel, including the Trustee’s first annual administrative fee; fees, charges and 
disbursements of attorneys, financial advisors, accounting firms, consultants and other 
professionals; fees and charges for preparation, execution and safekeeping of the Bonds; 
and any other cost, charge or fee in connection with the original issuance of the Bonds. 

 
“Costs of Issuance Fund” means the fund by that name established and held by 

the Trustee under Section 3.03. 
 
“Depository” means (a) initially, DTC, and (b) any other Securities Depositories 

acting as Depository under Section 2.04. 
 
“Depository System Participant” means any participant in the Depository’s book-

entry system. 
 
“DTC” means The Depository Trust Company, and its successors and assigns. 
 
“Event of Default” means any of the events specified in Section 7.01. 
 
“Excess Investment Earnings” means an amount required to be rebated to the 

United States of America under Section 148(f) of the Tax Code due to investment of gross 
proceeds of the Bonds at a yield in excess of the yield on the Bonds. 

 
“Federal Securities” means: (a) any direct general obligations of the United States 

of America (including obligations issued or held in book entry form on the books of the 
Department of the Treasury of the United States of America), for which the full faith and 
credit of the United States of America are pledged; (b) obligations of any agency, 
department or instrumentality of the United States of America, the timely payment of 
principal and interest on which are directly or indirectly secured or guaranteed by the full 
faith and credit of the United States of America. 
 

“Fiscal Year” means any twelve-month period extending from July 1 in one 
calendar year to June 30 of the succeeding calendar year, both dates inclusive, or any 
other twelve-month period selected and designated by the Authority as its official fiscal 
year period. 
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“Indenture” means this Indenture of Trust, as originally executed or as it may from 
time to time be supplemented, modified or amended by any Supplemental Indenture under 
the provisions hereof. 

 
“Independent Accountant” means any certified public accountant or firm of certified 

public accountants appointed and paid by the Authority or the City, and who, or each of 
whom (a) is in fact independent and not under domination of the Authority or the City; (b) 
does not have any substantial interest, direct or indirect, in the Authority or the City; and 
(c) is not connected with the Authority or the City as an officer or employee of the Authority 
or the City but who may be regularly retained to make annual or other audits of the books 
of or reports to the Authority or the City. 

 
“Information Services” means in accordance with then-current guidelines of the 

Securities and Exchange Commission, the Electronic Municipal Market Access System 
(referred to as “EMMA”), a facility of the Municipal Securities Rulemaking Board (at 
http://emma.msrb.org), or such service or services as the Authority may designate in a 
certificate delivered to the Trustee. 

 
“Insurance and Condemnation Fund” means the fund by that name established 

and held by the Trustee under Section 5.06. 
 
“Interest Account” means the account by that name established and held by the 

Trustee in the Bond Fund under Section 5.02. 
 
“Interest Payment Date” means each December 1 and June 1, commencing June 

1, 2021 so long as any Bonds remain unpaid. 
 
“Lease” means the Lease Agreement dated as of November 1, 2020, between the 

Authority as lessor and the City as lessee of the Leased Property, as originally executed 
and as it may from time to time be supplemented, modified or amended in accordance 
with the terms thereof and of this Indenture. 

 
“Lease Payment Date” means, with respect to any Interest Payment Date, the 5th 

Business Day immediately preceding such Interest Payment Date. 
 
“Lease Payments” means the amounts payable by the City under Section 4.3(a) 

of the Lease, including any prepayment thereof and including any amounts payable upon 
a delinquency in the payment thereof. 

 
“Leased Property” means the real property described in Appendix A to the Lease, 

together with all improvements and facilities at any time situated thereon. 
 
“Moody’s” means Moody’s Investors Service, its successors and assigns. 
 
“Net Proceeds” means amounts derived from any policy of casualty insurance or 

title insurance with respect to the Leased Property, or the proceeds of any taking of the 
Leased Property or any portion thereof in eminent domain proceedings (including sale 
under threat of such proceedings), to the extent remaining after payment therefrom of all 
expenses incurred in the collection and administration thereof. 
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“Nominee” means (a) initially, Cede & Co. as nominee of DTC, and (b) any other 
nominee of the Depository designated under Section 2.04(a). 

 
“Office” means the corporate trust office of the Trustee in San Francisco, 

California, or such other or additional offices as the Trustee may designate in writing to 
the Authority from time to time as the corporate trust office for purposes of the Indenture; 
except that with respect to presentation of Bonds for payment or for registration of transfer 
and exchange such term means the office or agency of the Trustee at which, at any 
particular time, its corporate trust agency and operations business is conducted initially in 
St. Paul, Minnesota. 

 
“Original Purchaser” means Stifel, Nicolaus & Company, Incorporated, as original 

purchaser of the Bonds upon their delivery by the Trustee on the Closing Date. 
 
“Outstanding”, when used as of any particular time with reference to Bonds, means 

all Bonds theretofore, or thereupon being, authenticated and delivered by the Trustee 
under this Indenture except: (a) Bonds theretofore canceled by the Trustee or surrendered 
to the Trustee for cancellation; (b) Bonds with respect to which all liability of the Authority 
shall have been discharged in accordance with Section 10.02, including Bonds (or portions 
thereof) described in Section 11.09; and (c) Bonds for the transfer or exchange of or in 
lieu of or in substitution for which other Bonds shall have been authenticated and delivered 
by the Trustee under this Indenture. 

 
“Owner”, whenever used herein with respect to a Bond, means the person in 

whose name the ownership of such Bond is registered on the Registration Books. 
 
“Permitted Encumbrances” means, as of any time: (a) liens for general ad valorem 

taxes and assessments, if any, not then delinquent, or which the City may permit to remain 
unpaid under Article V of the Lease; (b) the Site Lease, the Lease and the Assignment 
Agreement; (c) any right or claim of any mechanic, laborer, material man, supplier or 
vendor not filed or perfected in the manner prescribed by law; (d) the exceptions disclosed 
in the title insurance policy with respect to the Leased Property issued as of the Closing 
Date by Lawyer’s Title Company; and (e) easements, rights of way, mineral rights, drilling 
rights and other rights, reservations, covenants, conditions or restrictions which exist of 
record and which the City certifies in writing will not materially impair the use of the Leased 
Property for its intended purposes. 

 
“Permitted Investments” means any of the following: 
 
(a) any direct general obligations of the United States of America 

(including obligations issued or held in book entry form on the books 
of the Department of the Treasury of the United States of America), 
for which the full faith and credit of the United States of America are 
pledged. 

 
(b) obligations of any agency, department or instrumentality of the United 

States of America, the timely payment of principal and interest on 
which are directly or indirectly secured or guaranteed by the full faith 
and credit of the United States of America. 
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(c) Any direct or indirect obligations of an agency or department of the 
United States of America whose obligations represent the full faith 
and credit of the United States of America, or which are rated A or 
better by S&P at the time of purchase. 

 
(d) Interest-bearing deposit accounts (including certificates of deposit) in 

federal or State chartered savings and loan associations or in federal 
or State of California banks (including the Trustee), provided that: (i) 
the unsecured obligations of such commercial bank or savings and 
loan association are rated A or better by S&P at the time of purchase; 
or (ii) such deposits are fully insured by the Federal Deposit 
Insurance Corporation. 

 
(e) Commercial paper rated “A-1+” or better by S&P at the time of 

purchase. 
 
(f) Federal funds or bankers acceptances with a maximum term of one 

year of any bank which an unsecured, uninsured and unguaranteed 
obligation rating of “A-1+” or better by S&P at the time of purchase. 

 
(g) Money market funds registered under the Federal Investment 

Company Act of 1940, whose shares are registered under the 
Federal Securities Act of 1933, and having a rating by S&P of at least 
AAAm-G, AAAm or AAm at the time of purchase, which funds may 
include funds for which the Trustee, its affiliates, parent or 
subsidiaries provide investment advisory or other management 
services. 

 
(h) Obligations the interest on which is excludable from gross income 

pursuant to Section 103 of the Tax Code and which are either (a) 
rated A or better by S&P at the time of purchase, or (b) fully secured 
as to the payment of principal and interest by Permitted Investments 
described in clauses (a) or (b). 

 
(i) Obligations issued by any corporation organized and operating within 

the United States of America having assets in excess of 
$500,000,000, which obligations are rated A or better by S&P at the 
time of purchase. 

 
(j) Bonds or notes issued by any state or municipality which are rated A 

or better by S&P at the time of purchase. 
 
(k) Any investment agreement with, or guaranteed by, a financial 

institution the long-term unsecured obligations or the claims paying 
ability of which are rated A or better by S&P at the time of initial 
investment, by the terms of which all amounts invested thereunder 
are required to be withdrawn and paid to the Trustee in the event 
either of such ratings at any time falls below A. 

 
(l) The Local Agency Investment Fund of the State of California, created 

pursuant to Section 16429.1 of the California Government Code, to 

211



 

A-6 

the extent the Trustee is authorized to register such investment in its 
name. 

 
“Principal Account” means the account by that name established and held by the 

Trustee in the Bond Fund under Section 5.02. 
 
“Project” means (a) the replacement of Fire Station #2 with a new fire station 

located on the same site, including the acquisition of furnishings and equipment related to 
such facility, (b) energy efficiency improvments to various City facilities, and (c) incidental 
expenses related to the foregoing, as such project may be modified by the City Council 
from time-to-time. 

 
“Project Costs” means, with respect to the Project, all costs of the acquisition, 

construction and installation thereof which are paid from moneys on deposit in the Project 
Fund, including but not limited to: 

 
(a) all costs required to be paid to any person under the terms of any 

agreement for the purchase of the Project or otherwise relating to the 
acquisition, construction and installation of the Project; 

 
(b) obligations incurred for labor and materials in connection with the 

acquisition, construction and installation of the Project; 
 
(c) the cost of performance or other bonds and any and all types of 

insurance that may be necessary or appropriate to have in effect in 
connection with the acquisition, construction and installation of the 
Project; 

 
(d) preliminary costs of the Project, including but not limited to design, 

environmental, engineering and architectural services, costs for 
testing, surveys, estimates, plans and specifications and preliminary 
investigations therefor, development fees and costs for supervising 
construction, as well as for the performance of all other duties 
required by or consequent to the proper acquisition, construction and 
installation of the Project; 

 
(e) costs of equipping and furnishing the Project, and costs of taking 

occupancy of the Project including costs incurred in connection with 
the relocation of City functions and personnel into the Project; 

 
(f) any sums required to reimburse the City for advances made for any 

of the above items or for any other costs incurred and for work done 
which are properly chargeable to the acquisition, construction and 
installation of the Project; 

 
(g) all financing costs incurred in connection with the acquisition, 

construction and installation of the Project; and 
 
(h) the Lease Payments coming due during the period of construction of 

the Project. 
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“Project Fund” means the fund by that name established and held by the Trustee 
under Section 3.04. 

 
“Record Date” means, with respect to any Interest Payment Date, the 15th 

calendar day of the month preceding such Interest Payment Date, whether or not such 
day is a Business Day. 

 
“Redemption Fund” means the fund by that name established and held by the 

Trustee under Section 5.05. 
 
“Registration Books” means the records maintained by the Trustee under Section 

2.05 for the registration and transfer of ownership of the Bonds. 
 
“Revenues” means:  
 
(a) all amounts received by the Authority or the Trustee under or with respect to 

the Lease, including, without limiting the generality of the foregoing, all of the Lease 
Payments (including both timely and delinquent payments, any late charges, and whether 
paid from any source), but excluding (i) any amounts described in Section 7.5(b)(v) of the 
Lease, and (ii) any Additional Rental Payments; and  

 
(b) all interest, profits or other income derived from the investment of amounts in 

any fund or account established under this Indenture.  
 
“Securities Depositories” means DTC; and, in accordance with then current 

guidelines of the Securities and Exchange Commission, such other securities depositories 
as the Authority designates in written notice filed with the Trustee. 

 
“Site Lease” means the Site Lease dated as of November 1, 2020, between the 

City as lessor and the Authority as lessee, as amended from time to time in accordance 
with its terms. 

 
“Site Lease Payment” means the amount of $___________, which is payable by 

the Authority to the City on the Closing Date under Section 3 of the Site Lease. 
 
“S&P” means S&P Global Ratings, a division of Standard & Poor’s Financial 

Services LLC, and its successors or assigns, except that if such entity shall be dissolved 
or liquidated or shall no longer perform the functions of a securities rating agency, then 
the term “S&P” shall be deemed to refer to any other nationally recognized securities rating 
agency selected by the City. 

 
“Supplemental Indenture” means any indenture hereafter duly authorized and 

entered into between the Authority and the Trustee, supplementing, modifying or 
amending this Indenture; but only if and to the extent that such Supplemental Indenture is 
specifically authorized hereunder. 

 
“Tax Code” means the Internal Revenue Code of 1986 as in effect on the Closing 

Date or (except as otherwise referenced herein) as it may be amended to apply to 
obligations issued on the Closing Date, together with applicable proposed, temporary and 
final regulations promulgated, and applicable official public guidance published, under 
said Code. 
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“Term” means, with reference to the Lease, the time during which the Lease is in 

effect, as provided in Section 4.2 thereof. 
 
“Term Bonds” means the Bonds maturing on June 1, ____. 
 
 “Trustee” means U.S. Bank National Association, a national banking association 

organized and existing under the laws of United States of America, or its successor or 
successors, as Trustee hereunder as provided in Article VIII. 

 
“Written Certificate,” “Written Request” and “Written Requisition” of the Authority 

or the City mean, respectively, a written certificate, request or requisition signed in the 
name of the Authority or the City by its Authorized Representative.  Any such instrument 
and supporting opinions or representations, if any, may, but need not, be combined in a 
single instrument with any other instrument, opinion or representation, and the two or more 
so combined shall be read and construed as a single instrument. 
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APPENDIX B 
 

BOND FORM 
 
 

No. R-____ ***$________*** 
 

UNITED STATES OF AMERICA 
STATE OF CALIFORNIA 

 
 

MILPITAS MUNICIPAL FINANCING AUTHORITY 
 

2020 LEASE REVENUE BONDS 
(Capital Projects) 

 
 

 INTEREST RATE: MATURITY DATE: ORIGINAL ISSUE DATE: CUSIP: 
 ______% June 1, ____ _______, 2020  
 
 
REGISTERED OWNER: CEDE & CO. 
 
 
PRINCIPAL AMOUNT:  ***_______________ DOLLARS*** 

 
 
The MILPITAS MUNICIPAL FINANCING AUTHORITY, a joint exercise of powers 

authority organized and existing under the laws of the State of California (the “Authority”), 
for value received, hereby promises to pay to the Registered Owner specified above or 
registered assigns (the “Registered Owner”), on the Maturity Date specified above (subject 
to any right of prior redemption hereinafter provided for), the Principal Amount specified 
above, in lawful money of the United States of America, and to pay interest thereon in like 
lawful money from the Interest Payment Date (as hereinafter defined) next preceding the 
date of authentication of this Bond unless (i) this Bond is authenticated on or before an 
Interest Payment Date and after the close of business on the 15th day of the month 
preceding such Interest Payment Date, in which event it shall bear interest from such 
Interest Payment Date, or (ii) this Bond is authenticated on or before May 15, 2021, in 
which event it shall bear interest from the Original Issue Date specified above; provided, 
however, that if at the time of authentication of this Bond, interest is in default on this Bond, 
this Bond shall bear interest from the Interest Payment Date to which interest has 
previously been paid or made available for payment on this Bond, at the Interest Rate per 
annum specified above, payable semiannually on June 1 and December 1 in each year, 
commencing June 1, 2021 (the “Interest Payment Dates”), calculated on the basis of a 
360-day year composed of twelve 30-day months. 

 
Principal hereof and premium, if any, upon early redemption hereof are payable 

upon presentation and surrender hereof at the corporate trust office of U.S. Bank National 
Association, in St. Paul, Minnesota (the “Trust Office”), as trustee (the “Trustee”).  Interest 
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hereon is payable by check of the Trustee mailed on the Interest Payment Date to the 
Registered Owner hereof at the Registered Owner’s address as it appears on the 
registration books of the Trustee as of the close of business on the fifteenth day of the 
month preceding each Interest Payment Date (a “Record Date”), or, upon written request 
filed with the Trustee as of such Record Date by a registered owner of at least $1,000,000 
in aggregate principal amount of Bonds, by wire transfer in immediately available funds to 
an account in the United States designated by such registered owner in such written 
request. 

 
This Bond is not a debt of the City of Milpitas (the “City”), the County of Santa 

Clara, the State of California, or any of its political subdivisions, and neither the City, said 
County, said State, nor any of its political subdivisions, is liable hereon nor in any event 
shall this Bond be payable out of any funds or properties of the Authority other than the 
Revenues. 

 
This Bond is one of a duly authorized issue of bonds of the Authority designated 

as the “Milpitas Municipal Financing Authority 2020 Lease Revenue Bonds (Capital 
Projects) (the “Bonds”), in an aggregate principal amount of $_________________, all of 
like tenor and date (except for such variation, if any, as may be required to designate 
varying numbers, maturities, interest rates or redemption provisions) and all issued under 
the provisions of Article 4 of Chapter 5, Division 7, Title 1 of the Government Code of the 
State of California, commencing with Section 6584 of said Code (the “Bond Law”), and 
under an Indenture of Trust dated as of November 1, 2020, between the Authority and the 
Trustee (the “Indenture”) and a resolution of the Authority adopted on October 20, 2020, 
authorizing the issuance of the Bonds.  Reference is hereby made to the Indenture (copies 
of which are on file at the office of the Authority) and all supplements thereto for a 
description of the terms on which the Bonds are issued, the provisions with regard to the 
nature and extent of the Revenues, and the rights thereunder of the owners of the Bonds 
and the rights, duties and immunities of the Trustee and the rights and obligations of the 
Authority thereunder, to all of the provisions of which the Registered Owner of this Bond, 
by acceptance hereof, assents and agrees. 

 
The Bonds have been issued by the Authority to finance the acquisition and 

construction of capital improvements of the City.  This Bond and the interest and premium, 
if any, hereon are special obligations of the Authority, payable from the Revenues, and 
secured by a charge and lien on the Revenues as defined in the Indenture, consisting 
principally of lease payments made by the City under a Lease Agreement dated as of 
November 1, 2020, between the Authority as lessor and the City as lessee (the “Lease”).  
As and to the extent set forth in the Indenture, all of the Revenues are exclusively and 
irrevocably pledged in accordance with the terms hereof and the provisions of the 
Indenture, to the payment of the principal of and interest and premium (if any) on the 
Bonds.   

 
The rights and obligations of the Authority and the owners of the Bonds may be 

modified or amended at any time in the manner, to the extent and upon the terms provided 
in the Indenture, but no such modification or amendment shall extend the fixed maturity of 
any Bonds, or reduce the amount of principal thereof or premium (if any) thereon, or 
extend the time of payment, or change the method of computing the rate of interest 
thereon, or extend the time of payment of interest thereon, without the consent of the 
owner of each Bond so affected.  
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The Bonds maturing on or before June 1, _____ are not subject to optional 

redemption prior to maturity.  The Bonds maturing on or after June 1, _____ are subject 
to redemption prior to maturity at the option of the Authority, as a whole or in part, on any 
Business Day on or after June 1, _____, at a redemption price equal to 100% of the 
principal amount of the Bonds to be redeemed, plus accrued and unpaid interest thereon, 
without premium.  

The Bonds maturing on June 1, _____ are subject to mandatory redemption in part 
by lot, at a redemption price equal to 100% of the principal amount thereof to be redeemed, 
without premium, in the aggregate respective principal amounts and on June 1 in the 
respective years as set forth in the following table; provided, however, that if some but not 
all of such Bonds have been redeemed pursuant to an optional redemption or special 
mandatory redemption from insurance or condemnation proceeds, the total amount of all 
future sinking fund payments shall be reduced by the aggregate principal amount of such 
Bonds so redeemed, to be allocated among such sinking fund payments on a pro rata 
basis in integral multiples of $5,000 (as set forth in a schedule provided by the Authority 
to the Trustee). 

 
Term Bonds Maturing June 1, ____ 

 

Sinking Fund 
Redemption Date 

(June 1) 

 
Principal Amount 
To Be Redeemed 

  
  
  
  
  
  
  
  
 (maturity)  

 
The Bonds are subject to mandatory redemption prior to maturity in whole or in 

part among maturities as determined by the Authority on any date, at a redemption price 
equal to 100% of the principal amount thereof to be redeemed (plus accrued but unpaid 
interest to the redemption date), without premium, from Net Proceeds of title insurance 
received under the Lease and from Net Proceeds of certain damage and condemnation 
awards deposited in the Insurance and Condemnation Fund, and any other funds 
available for such purpose under this Indenture. 

 
As provided in the Indenture, notice of redemption will be mailed by the Trustee by 

first class mail not less than 20 or more than 60 days prior to the redemption date to the 
respective owners of any Bonds designated for redemption at their addresses appearing 
on the registration books of the Trustee, but neither failure to receive such notice nor any 
defect in the notice so mailed shall affect the sufficiency of the proceedings for redemption 
or the cessation of accrual of interest thereon from and after the date fixed for redemption.  
Notice of any optional redemption of the Bonds may be rescinded under the circumstances 
set forth in the Indenture, upon notice to the owners of such Bonds. 
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If this Bond is called for redemption and payment is duly provided therefor as 

specified in the Indenture, interest shall cease to accrue hereon from and after the date 
fixed for redemption. 

 
This Bond is transferable by the Registered Owner hereof, in person or by his 

attorney duly authorized in writing, at the Trust Office, but only in the manner, subject to 
the limitations and upon payment of the charges provided in the Indenture, and upon 
surrender and cancellation of this Bond.  Upon registration of such transfer, a new Bond 
or Bonds, of authorized denomination or denominations, for the same aggregate principal 
amount and of the same maturity will be issued to the transferee in exchange herefor.  
This Bond may be exchanged at the Trust Office for Bonds of the same tenor, aggregate 
principal amount, interest rate and maturity, of other authorized denominations. 

 
The Authority and the Trustee may treat the Registered Owner hereof as the 

absolute owner hereof for all purposes, and the Authority and the Trustee shall not be 
affected by any notice to the contrary. 

 
Unless this Bond is presented by an authorized representative of The Depository 

Trust Company to the Authority or the Trustee for registration of transfer, exchange or 
payment, and any Bond issued is registered in the name of Cede & Co. or such other 
name as requested by an authorized representative of The Depository Trust Company 
and any payment is made to Cede & Co., ANY TRANSFER, PLEDGE OR OTHER USE 
HEREOF FOR VALUE OR OTHERWISE BY OR TO ANY PERSON IS WRONGFUL since 
the registered owner hereof, Cede & Co., has an interest herein. 

 
It is hereby certified by the Authority that all of the things, conditions and acts 

required to exist, to have happened or to have been performed precedent to and in the 
issuance of this Bond do exist, have happened or have been performed in due and regular 
time, form and manner as required by the Bond Law and the laws of the State of California 
and that the amount of this Bond, together with all other indebtedness of the Authority, 
does not exceed any limit prescribed by the Bond Law or any laws of the State of 
California, and is not in excess of the amount of Bonds permitted to be issued under the 
Indenture. 

 
This Bond shall not be entitled to any benefit under the Indenture or become valid 

or obligatory for any purpose until the certificate of authentication hereon endorsed shall 
have been manually signed by the Trustee. 

 
IN WITNESS WHEREOF, the Milpitas Municipal Financing Authority has caused 

this Bond to be executed in its name and on its behalf with the facsimile signature of its 
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Treasurer and attested to by the facsimile signature of its Secretary, all as of the Original 
Issue Date specified above. 

 
MILPITAS MUNICIPAL FINANCING 
AUTHORITY 
 
 
 
By:   

Treasurer 
Attest: 
 
 
 
  

Secretary 
 
 
 

CERTIFICATE OF AUTHENTICATION 
 
This is one of the Bonds described in the within-mentioned Indenture. 
 

Dated:   
U.S. BANK NATIONAL ASSOCIATION, 
as Trustee 
 
 
 
By:   

Authorized Signatory 
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ASSIGNMENT 
 
For value received the undersigned hereby sells, assigns and transfers unto 

__________________________________ whose address and social security or other tax 
identifying number is ____________________, the within-mentioned Bond and hereby 
irrevocably constitute(s) and appoint(s) _________________________________ 
________________________________________ attorney, to transfer the same on the 
registration books of the Trustee with full power of substitution in the premises. 

 
Dated:    
 
Signature Guaranteed: 

 
 

    
Note: Signature(s) must be guaranteed by an eligible 
guarantor institution. 

 Note: The signature(s) on this Assignment must 
correspond with the name(s) as written on the face of the 
within Bond in every particular without alteration or 
enlargement or any change whatsoever. 
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Quint & Thimmig LLP 06/16/20 
 10/13/20 
 
 

19107.12 

 
$____________ 

MILPITAS MUNICIPAL FINANCING AUTHORITY 
2020 Lease Revenue Bonds 

(Capital Projects) 
 

 
 

BOND PURCHASE AGREEMENT 
 
 
 
 

October 26, 2020 
 
 
Milpitas Municipal Financing Authority 
455 East Calaveras Boulevard 
Milpitas, CA 95035 
 
City of Milpitas 
455 East Calaveras Boulevard 
Milpitas, CA 95035 
 
Ladies and Gentlemen: 
 

Stifel, Nicolaus & Company, Incorporated (the “Underwriter) hereby offers to enter into 
this bond purchase agreement (the “Bond Purchase Agreement”) with the Milpitas Municipal 
Financing Authority (the “Authority”) and the City of Milpitas (the “City”). Upon the 
acceptance hereof by the Authority and the City, this offer will be binding upon the Authority, 
the City and the Underwriter. This offer is made subject to (a) the written acceptance hereof by 
the Authority and the City and (b) withdrawal by the Underwriter upon written notice (by 
telecopy or otherwise) delivered to the Authority and the City at any time prior to each of their 
acceptance hereof by the Authority and the City. 

 
1. Purchase and Sale. Upon the terms and conditions and upon the basis of the 

representations, warranties and agreements set forth herein, the Underwriter hereby agrees to 
purchase on the Closing Date (as defined herein), and the Authority and the City hereby agree 
to sell and deliver to the Underwriter on the Closing Date, $____________ principal amount of 
Milpitas Municipal Financing Authority 2020 Lease Revenue Bonds (Capital Projects) (the 
“Bonds). The Bonds are being issued pursuant to Article 4, Chapter 5, Division 7, Title 1 of the 
California Government Code, a resolution of the Authority authorizing the issuance of the 
Bonds, adopted on October 20, 2020 (the “Authority Resolution”), and an Indenture of Trust, 
dated as of November 1, 2020 (the “Indenture”), by and between the Authority and U.S. Bank 
National Association, as trustee (the “Trustee”). The City will lease certain real property to the 
Authority, consisting of the New Fire Station (hereinafter defined) and the Barbara Lee Senior 
Center located at 40 North Milpitas Boulevard in the City (collectively, the “Leased Property”) 
to the Authority pursuant to a Site Lease, dated as of November 1, 2020 (the “Site Lease”). The 
Leased Property will be leased by the Authority to the City pursuant to the Lease Agreement, 
dated as of November 1, 2020 (the “Lease Agreement”), by and between the Authority and the 
City. Pursuant to an Assignment Agreement, dated as of November 1, 2020 (the “Assignment 
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Agreement”), by and between the Authority and the Trustee, the Authority will assign, for the 
benefit of the owners of the Bonds, its right to receive lease payments (the ”Lease Payments”) 
made by the City under the Lease Agreement and its right to exercise rights and remedies of the 
Authority under the Lease Agreement. All capitalized terms not defined herein shall have the 
respective meaning specified in Section 1.01 and Exhibit A of the Indenture.  

 
Under the Lease Agreement, the City is required to make Lease Payments and 

Additional Rental Payments from legally available funds in amounts calculated to be sufficient 
to pay principal of and interest on the Bonds when due. All of the Authority’s right, title and 
interest in and to the Lease Agreement (except for the right to receive Additional Rental 
Payments to the extent payable to the Authority and certain rights to indemnification), 
including the right to receive Lease Payments under the Lease Agreement, are assigned to the 
Trustee for the benefit of the Owners of the Bonds. 

 
The Bonds are being issued to (a) finance (i) the replacement of Fire Station No. 2 with a 

new fire station in the City, including the acquisition of furnishings and equipment related to 
such facility and incidental expenses related thereto (the “New Fire Station”), and (ii) energy 
efficiency improvements generally consisting of utility modernization, LED lighting upgrades, 
and energy resiliency improvements to certain facilities to mitigate impacts from future power 
outages (the “Energy Project” and, with the New Fire Station, the “Project”), (b) fund a portion 
of interest on the Bonds through June 1, 2022, and (c) pay costs of issuance of the Bonds. 

 
The purchase price to be paid by the Underwriter for the Bonds is hereby agreed to be 

$_________, which amount represents the principal amount of the Bonds of $____________, less 
$_________, representing the Underwriter’s discount, plus $________, representing an original 
issue premium (such payment and delivery of the Bonds and the other actions contemplated 
hereby to take place at the time of such payment and delivery being herein sometimes called the 
“Closing”). 

 
The Authority and the City acknowledge and agree that (i) the purchase and sale of the 

Bonds pursuant to this Bond Purchase Agreement is an arm’s-length commercial transaction 
between the Authority and the City and the Underwriter; (ii) in connection with such 
transaction, the Underwriter is acting solely as a principal and not as an agent or a fiduciary of 
the Authority or the City; (iii) the Underwriter has not assumed a fiduciary responsibility in 
favor of the Authority or the City with respect to the offering of the Bonds or the process 
leading thereto (whether or not the Underwriter, or any affiliates of the Underwriter, has 
advised or is currently advising the Authority or the City on other matters) nor has it assumed 
any other obligation to the Authority or the City except the obligations expressly set forth in this 
Bond Purchase Agreement, (iv) the Underwriter has financial and other interests that differ 
from those of the Authority and the City; and (v) the Authority and the City have consulted 
with their own legal and financial advisors to the extent they deemed appropriate in connection 
with the offering of the Bonds. 

 
The Authority and the City hereby acknowledge receipt from the Underwriter of 

disclosures required by the Municipal Securities Rulemaking Board (“MSRB”) Rule G-17 (as set 
forth in MSRB Notice 2012-25 (May 7, 2012), relating to disclosures concerning the 
Underwriter’s role in the transaction, disclosures concerning the Underwriter’s compensation, 
conflict disclosures, if any, and disclosures concerning complex municipal securities financing, 
if any. 

 
A Preliminary Official Statement of the City and the Authority, dated October 21, 2020 

(together with the Appendices thereto, any documents incorporated therein by reference and 
any supplements or amendments thereto and as disseminated in its printed physical form or in 
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electronic form in all respects materially consistent with such physical form, the “Preliminary 
Official Statement”), has been prepared for use in marketing the Bonds, and a final Official 
Statement relating to the Bonds, to be dated the date hereof, as amended to conform to the 
terms of this Purchase Contract, and with such changes and amendments as are mutually 
agreed to by the Authority, the City and the Underwriter, including the cover page, inside cover 
page, the appendices and all information incorporated therein by reference, is herein 
collectively referred to as the “Official Statement,” which shall be in substantially the form of 
the Preliminary Official Statement, with such changes and amendments thereto as may be 
mutually agreed upon by the Underwriter, the Authority and the City. 

 
The Bonds shall be dated their date of delivery, and shall have the maturities, bear 

interest at the rates, have reoffering yields, and be subject to redemption as shown on Exhibit A 
hereto. 

 
It shall be a condition to the Authority’s obligation to sell and to deliver the Bonds to the 

Underwriter and to the obligation of the Underwriter to purchase, to accept delivery of and to 
pay for the Bonds that the entire $____________ principal amount of the Bonds as authorized by 
the Indenture shall be sold and delivered by the Authority and accepted and paid for by the 
Underwriter at the Closing. The Underwriter may change the offering prices (or yields) of the 
Bonds from time to time at any time. The Bonds may be offered and sold to certain dealers at 
prices lower than such initial public offering prices. The obligation of the Authority to sell and 
deliver the Bonds to the Underwriter shall also be conditioned upon the delivery by Jones Hall, 
A Professional Law Corporation, San Francisco, California, Bond Counsel (“Bond Counsel”), of 
its approving legal opinion with respect to the Bonds. 

 
The Authority and the City hereby authorize the Underwriter to use and distribute the 

Site Lease, the Lease Agreement, the Assignment Agreement, the Indenture and the Preliminary 
Official Statement, and the information contained in such documents in connection with the 
public offering and sale of the Bonds. The Authority and the City have authorized the use of the 
Preliminary Official Statement in connection with the public offering of the Bonds by the 
Underwriter prior to the date hereof. 

 
The obligation of the City to make Lease Payments under the Lease Agreement does not 

constitute an obligation of the City for which the City is obligated to levy or pledge any form of 
taxation or for which the City has levied or pledged any form of taxation. Neither the Bonds nor 
the obligation of the City to make Lease Payments under the Lease Agreement constitutes a 
debt of the Authority, the City, the State of California or any of its political subdivisions in 
contravention of any constitutional or statutory debt limitation or restriction. The obligation of 
the City to make Lease Payments, as set forth in the Lease Agreement, shall be deemed to be 
and shall be construed to be a ministerial duty imposed by law and it shall be the ministerial 
duty of each and every public official of the City to take such actions and do such things as are 
required by law in the performance of such duty, subject to abatement in the event of damage 
or destruction to, or condemnation of, the Leased Property or a portion thereof. 

 
2. Bona Fide Public Offering. The Underwriter agrees to make a bona fide public offering 

of all of the Bonds, at prices not in excess of the initial public offering yields or prices set forth 
on the cover page of the Official Statement. Subject to Section 3(c), the Bonds may be offered 
and sold to certain dealers at prices lower than such initial public offering prices; provided, 
however, that the Underwriter may offer a portion of the Bonds for sale to selected dealers who 
are members of the Financial Industry Regulatory Authority, and the Underwriter reserves the 
right to change such offering prices or yields as the Underwriter shall deem necessary in 
connection with the marketing of the Bonds and to offer and sell the Bonds to certain dealers 
(including dealers depositing the Bonds into investment trusts) and others at prices lower than 
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the initial offering prices or at yields higher than the initial yields set forth on Exhibit A attached 
hereto. The Underwriter also reserves the right to over-allot or effect transactions that stabilize 
or maintain the market price of the Bonds at a level above that which might otherwise prevail in 
the open market and to discontinue such stabilizing, if commenced, at any time. None of such 
activities shall affect the principal amounts, maturity dates, interest rates, redemption or other 
provision of the Bonds or the amount to be paid by the Underwriter to the Authority for the 
Bonds. 

 
3. Establishment of Issue Price. 
 
(a) The Underwriter agrees to assist the Authority and the City in establishing the issue 

price of the Bonds and shall execute and deliver to the Authority and the City at Closing an 
“issue price” or similar certificate, together with the supporting pricing wires or equivalent 
communications, substantially in the form attached hereto as Exhibit B, with such modifications 
as may be appropriate or necessary, in the reasonable judgment of the Underwriter, the 
Authority, the City and Bond Counsel, to accurately reflect, as applicable, the sales price or 
prices or the initial offering price or prices to the public of the Bonds. All actions to be taken by 
the Authority and the City under this Section 3 to establish the issue price of the Bonds may be 
taken on behalf of the Authority and the City by the City’s municipal advisor identified herein 
and any notice or report to be provided to the Authority and the City may be provided to the 
City’s municipal advisor. 

 
(b) The Authority and the City will treat the first price at which 10% of each maturity of 

the Bonds (the “10% test”) is sold to the public as the issue price of that maturity (if different 
interest rates apply within a maturity, each separate CUSIP number within that maturity will be 
subject to the 10% test). At or promptly after the execution of this Bond Purchase Agreement, 
the Underwriter shall report to the Authority and the City the price or prices at which it has 
sold to the public each maturity of Bonds. If at that time the 10% test has not been satisfied as to 
any maturity of the Bonds, the Underwriter agrees to promptly report to the Authority and the 
City the prices at which it sells the unsold Bonds of that maturity to the public. That reporting 
obligation shall continue, whether or not the Closing Date has occurred, until the 10% test has 
been satisfied as to the Bonds of that maturity or until all Bonds of that maturity have been sold 
to the public.  

 
(c) The Underwriter confirms that any selling group agreement and any retail 

distribution agreement relating to the initial sale of the Bonds to the public, together with the 
related pricing wires, contains or will contain language obligating each dealer who is a member 
of the selling group and each broker-dealer that is a party to such retail distribution agreement, 
as applicable, to (A) report the prices at which it sells to the public the unsold Bonds of each 
maturity allotted to it until it is notified by the Underwriter that either the 10% test has been 
satisfied as to the Bonds of that maturity or all Bonds of that maturity have been sold to the 
public and (B) comply with the hold-the-offering-price rule, if applicable, in each case if and for 
so long as directed by the Underwriter. The Authority and the City acknowledge that, in 
making the representation set forth in this subsection, the Underwriter will rely on (i) in the 
event a selling group has been created in connection with the initial sale of the Bonds to the 
public, the agreement of each dealer who is a member of the selling group to comply with the 
hold-the-offering-price rule, if applicable, as set forth in a selling group agreement and the 
related pricing wires, and (ii) in the event that a retail distribution agreement was employed in 
connection with the initial sale of the Bonds to the public, the agreement of each broker-dealer 
that is a party to such agreement to comply with the hold-the-offering-price rule, if applicable, 
as set forth in the retail distribution agreement and the related pricing wires. The Authority and 
the City further acknowledge that the Underwriter shall not be liable for the failure of any 
dealer who is a member of a selling group, or of any broker-dealer that is a party to a retail 
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distribution agreement, to comply with its corresponding agreement regarding the hold-the-
offering-price rule as applicable to the Bonds.  

 
(d) The Underwriter acknowledges that sales of any Bonds to any person that is a 

related party to the Underwriter shall not constitute sales to the public for purposes of this 
Section 3. Further, for purposes of this Section 3: 

 
(i) “public” means any person other than an underwriter or a related party,  
 
(ii) “underwriter” means (A) any person that agrees pursuant to a written 

contract with the Authority and the City (or with the lead underwriter to form an 
underwriting syndicate) to participate in the initial sale of the Bonds to the public and 
(B) any person that agrees pursuant to a written contract directly or indirectly with a 
person described in clause (A) to participate in the initial sale of the Bonds to the public 
(including a member of a selling group or a party to a retail distribution agreement 
participating in the initial sale of the Bonds to the public),  

 
(iii) a purchaser of any of the Bonds is a “related party” to an underwriter if the 

underwriter and the purchaser are subject, directly or indirectly, to (i) at least 50% 
common ownership of the voting power or the total value of their stock, if both entities 
are corporations (including direct ownership by one corporation of another), (ii) more 
than 50% common ownership of their capital interests or profits interests, if both entities 
are partnerships (including direct ownership by one partnership of another), or (iii) 
more than 50% common ownership of the value of the outstanding stock of the 
corporation or the capital interests or profit interests of the partnership, as applicable, if 
one entity is a corporation and the other entity is a partnership (including direct 
ownership of the applicable stock or interests by one entity of the other), and 

 
(iv) “sale date” means the date of execution of this Bond Purchase Agreement by 

all parties. 
 

4. The Bonds. The Bonds will be issued, executed and delivered pursuant to the 
Indenture. The City Council of the City has adopted a resolution on October 20, 2020, relating to 
the Bonds (the “City Resolution”). This Bond Purchase Agreement, the Site Lease, the Lease 
Agreement and the Continuing Disclosure Certificate (hereinafter defined) are collectively 
referred to as the “City Documents.” This Bond Purchase Agreement, the Indenture, the Site 
Lease, the Lease Agreement and the Assignment Agreement are collectively referred to as the 
“Authority Documents.” 

 
5. Official Statement, Continuing Disclosure. 
 
(a) The Authority and the City represent that they have deemed the Preliminary Official 

Statement to be final as of its date, except for either revisions or additions to the offering 
price(s), interest rate(s), yield(s) to maturity, selling compensation, aggregate principal amount, 
principal amount per maturity, delivery date, rating(s) and other terms of the Bonds which 
depend upon the foregoing as provided in and pursuant to Rule 15c2-12 of the Securities and 
Exchange Commission under the Securities Exchange Act of 1934, as amended (the “Rule”). 

 
(b) The Underwriter agrees that, prior to the time the final Official Statement is available, 

the Underwriter will send to any potential purchaser of the Bonds, upon the request of such 
potential purchaser, a copy of the most recent Preliminary Official Statement. Such Preliminary 
Official Statement shall be sent by first class mail (or other equally prompt means) not later than 
the second business day following the date upon which each such request is received. 
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(c) The Authority agrees to deliver to the Underwriter, at such addresses as the 

Underwriter shall specify, as many copies of the final Official Statement relating to the Bonds as 
the Underwriter shall reasonably request as necessary to comply with paragraph (b)(4) of the 
Rule and with Rule G-32, Rule G-36 and all other applicable rules of the Municipal Securities 
Rulemaking Board. The Authority agrees to deliver such copies of the Official Statement within 
seven business days after the execution hereof. The Underwriter agrees to give notice to the 
Authority on the date after which the Underwriter shall no longer be obligated to deliver copies 
of the Official Statement pursuant to paragraph (b)(4) of the Rule, which date shall be no earlier 
than 25 days after the “end of the underwriting period,” as determined in accordance with 
Section 14 herein. 

 
(d) Prior to the earlier of (i) receipt of notice from the Underwriter that no participating 

underwriter, as such term is defined in the Rule, remains obligated to deliver Official 
Statements pursuant to paragraph (b)(4) of the Rule or (ii) 25 days after the date of the Closing 
(as defined below), the Authority and the City shall provide the Underwriter with such 
information regarding the Authority and the City, each of their current financial conditions and 
ongoing operations as the Underwriter may reasonably request. 

 
(e) The City hereby covenants and agrees that it will, on or prior to the Closing Date, 

execute a certificate for the benefit of the owners of the Bonds in which the City will undertake 
to provide financial information, operating data and notices of material events as required by 
paragraph (d)(2)(ii) of the Rule substantially in the form of Appendix D to the Official Statement 
(the “Continuing Disclosure Certificate”). 

 
6. Representations, Warranties and Agreements of the City. The City represents, 

warrants and agrees as follows: 
 
(a) The City is a municipal corporation and general law city duly organized and validly 

existing under the Constitution and laws of the State of California. 
 
(b) The City has full legal right, power and authority (i) to enter into, execute and deliver 

the City Documents; and (ii) to carry out and consummate the transactions on its part 
contemplated by the City Documents and the Official Statement. 

 
(c) By all necessary official action, the City has duly authorized and approved the City 

Documents, has duly authorized and approved the Preliminary Official Statement and the 
Official Statement and approved the distribution thereof (including in electronic form), has duly 
authorized and approved the execution and delivery of, and the performance by the City of the 
obligations in connection with the execution and delivery of the Bonds on its part contained in 
the City Documents, and the consummation by it of all other transactions contemplated by the 
City Documents in connection with the execution and delivery of the Bonds, all pursuant to the 
City Resolution adopted at a meeting duly called and held in accordance with the requirements 
of all applicable laws and at which a quorum of the members of the City Council was 
continuously present. The City Resolution has not been modified, amended or rescinded since 
the date of its adoption. 

 
(d) The City is not in any material respect in breach of or default under any applicable 

constitutional provision, law or administrative regulation of the State of California or of the 
United States, or any agency or instrumentality of either, or any applicable judgment or decree, 
or any loan agreement, indenture, bond, note, resolution, agreement (including, without 
limitation, the City Documents) or other instrument to which the City is a party which breach or 
default has or may have an adverse effect on the ability of the City to perform its obligations 

226



-7- 

under the City Documents, and no event has occurred and is continuing which with the passage 
of time or the giving of notice, or both, would constitute such a default or event of default under 
any such instrument; and the execution and delivery of the Bonds and the City Documents, and 
compliance with the provisions on the City’s part contained therein, will not conflict in any 
material way with or constitute a material breach of or a material default under any 
constitutional provision, law, administrative regulation, judgment, decree, loan agreement, 
indenture, bond, note, resolution, agreement or other instrument to which the City is a party 
nor will any such execution, delivery, adoption or compliance result in the creation or 
imposition of any lien, charge or other security interest or encumbrance of any nature 
whatsoever upon any of the Leased Property or assets of the City or under the terms of any 
such law, regulation or instrument, except as provided by the Bonds and the City Documents. 

 
(e) All authorizations, approvals, licenses, permits, consents and orders of any 

governmental authority, legislative body, board, agency or commission having jurisdiction of 
the matter which are required for the due authorization by, or which would constitute a 
condition precedent to or the absence of which would materially adversely affect the due 
performance by, the City of its obligations in connection with the execution and delivery of the 
Bonds under the City Documents or the consummation by it of all other transactions 
contemplated by the City Documents have been duly obtained, except for such approvals, 
consents and orders as may be required under the Blue Sky or securities laws of any state in 
connection with the offering and sale of the Bonds; except as described in or contemplated by 
the Official Statement, all authorizations, approvals, licenses, permits, consents and orders of 
any governmental authority, board, agency or commission having jurisdiction of the matter 
which are required for the due authorization by, or which would constitute a condition 
precedent to or the absence of which would materially adversely affect the due performance by, 
the City of its obligations under the City Documents have been duly obtained. 

 
(f) There is no action, suit, proceeding, inquiry or investigation, notice of which has been 

duly served on the City, at law or in equity before or by any court, government agency, public 
board or body, pending or to the best knowledge of the officer of the City executing this Bond 
Purchase Agreement, threatened against the City, affecting the existence of the City or the titles 
of its officers to their respective offices, or affecting or seeking to prohibit, restrain or enjoin the 
sale, execution or delivery of the Bonds pursuant to the Indenture, or contesting or affecting as 
to the City the validity or enforceability of the City Documents, or contesting the completeness 
or accuracy of the Preliminary Official Statement or the Official Statement, or contesting the 
powers of the City to cause the execution and delivery or adoption by the City of the City 
Documents, or in any way contesting or challenging the consummation of the transactions 
contemplated hereby or thereby; nor, to the best knowledge of the City, is there any basis for 
any such action, suit, proceeding, inquiry or investigation, wherein an unfavorable decision, 
ruling or finding would materially adversely affect the validity of the Bonds or the 
authorization, execution, delivery or performance by the City of the City Documents. 

 
(g) The City will furnish such information, execute such instruments and take such other 

action in cooperation with the Underwriter as the Underwriter may reasonably request in order 
(i) to qualify the Bonds for offer and sale under the Blue Sky or other securities laws and 
regulations of such states and other jurisdictions of the United States as the Underwriter may 
designate and (ii) to determine the eligibility of the Bonds for investment under the laws of such 
states and other jurisdictions, and will use its best efforts to continue such qualifications in 
effect so long as required for the distribution of the Bonds; provided, however, that the City 
shall not be required to execute a general or special consent to service of process or qualify to do 
business in connection with any such qualification or determination in any jurisdiction, and the 
Underwriter shall bear all costs in connection with the foregoing. 
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(h) As of the date thereof, the Preliminary Official Statement (other than information 
therein regarding DTC or its book-entry system or any information provided by the 
Underwriter) did not, except for the omission of certain information permitted to be omitted in 
accordance with the Rule, contain any untrue statement of a material fact or omit to state a 
material fact necessary to make the statements therein, in the light of the circumstances under 
which they were made, not misleading. 

 
(i) At the time of the City’s acceptance hereof, and (unless an event occurs of the nature 

described in paragraph (k) of this Section 6) at all times subsequent thereto up to and including 
the Closing Date, the Official Statement (other than information therein regarding DTC or its 
book-entry system or any information provided by the Underwriter) did not and will not 
contain any untrue statement of a material fact or omit to state a material fact necessary to make 
the statements therein, in the light of the circumstances under which they were made, not 
misleading. 

 
(j) If the Official Statement is supplemented or amended pursuant to paragraph (k) of 

this Section 6, at the time of each supplement or amendment thereto and (unless subsequently 
again supplemented or amended pursuant to such paragraph) at all times subsequent thereto 
up to and including the Closing Date, the Official Statement (other than information therein 
provided by the Underwriter) as so supplemented or amended will not contain any untrue 
statement of a material fact or omit to state a material fact necessary to make the statements 
therein, in the light of the circumstances under which they were made, not misleading. 

 
(k) If between the date of this Bond Purchase Agreement and that date which is 25 days 

after the end of the underwriting period (as determined in accordance with Section 15 hereof) 
any event of which the officer of the City executing this Bond Purchase Agreement has 
knowledge shall occur affecting the City which might adversely affect the marketability of the 
Bonds or the market prices thereof, or which might cause the Official Statement, as then 
supplemented or amended, to contain any untrue statement of a material fact or to omit to state 
a material fact necessary to make the statements therein, in the light of the circumstances under 
which they were made, not misleading, the City shall notify the Underwriter thereof, and if in 
the opinion of the Underwriter such event requires the preparation and publication of a 
supplement or amendment to the Official Statement, the City will at its expense prepare and 
furnish to the Underwriter a reasonable number of copies of such supplement to, or amendment 
of, the Official Statement in a form and in a manner approved by the City, Bond Counsel, 
Disclosure Counsel and the Underwriter. 

 
(l) Any certificate signed by any officer of the City and delivered to the Underwriter 

pursuant to the City Documents or any document contemplated thereby or required for the 
valid execution and delivery of the Bonds shall be deemed a representation and warranty by the 
City to the Underwriter as to the statements made therein. 

 
(m) The City will cause the proceeds from the sale of the Bonds to be paid to the Trustee 

for the purposes specified in the Indenture and the Official Statement. So long as any of the 
Bonds are outstanding and except as may be authorized by the Indenture, the City will not 
issue or sell, or cause to be issued or sold, any bonds or other obligations, other than the Bonds 
delivered thereunder, the interest on and premium, if any, or principal of which will be payable 
from Lease Payments. 
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7. Representations, Warranties and Agreements of the Authority. The Authority 
represents, warrants and agrees as follows: 

 
(a) The Authority is a joint exercise of powers entity duly organized and validly existing 

under the laws of the State of California pursuant to a Joint Exercise of Powers Agreement 
between the City and the City of Milpitas Housing Authority, dated as of March 1, 2016 (the 
“JPA Agreement”). 

 
(b) The Authority has full legal right, power and authority (i) to enter into, execute and 

deliver the Authority Documents and to sell and deliver the Bonds to the Underwriter as 
provided herein; and (ii) to carry out and consummate the transactions on its part contemplated 
by the Authority Documents and the Official Statement. 

 
(c) By all necessary official action, the Authority has duly authorized and approved the 

issuance of the Bonds and the Authority Documents, has duly authorized and approved the 
Preliminary Official Statement and the Official Statement and approved the distribution thereof 
(including in electronic form), has duly authorized and approved the execution and delivery of, 
and the performance by the Authority of the obligations in connection with the execution and 
delivery of the Bonds on its part contained in the Bonds and the Authority Documents, and the 
consummation by it of all other transactions contemplated by the Authority Documents in 
connection with the execution and delivery of the Bonds, all pursuant to the Authority 
Resolution adopted at a meeting duly called and held in accordance with the requirements of all 
applicable laws and at which a quorum of the board members of the Authority was 
continuously present. The Authority Resolution has not been modified, amended or rescinded 
since the date of its adoption and each Authority Document is or will be, when delivered, as 
applicable, the valid and binding obligation of the Authority. 

 
(d) The Authority is not in any material respect in breach of or default under any 

applicable constitutional provision, law or administrative regulation of the State of California or 
of the United States, or any agency or instrumentality of either, or any applicable judgment or 
decree, or the JPA Agreement, or any loan agreement, indenture, bond, note, resolution, 
agreement (including, without limitation, the Authority Documents) or other instrument to 
which the Authority is a party which breach or default has or may have an adverse effect on the 
ability of the Authority to perform its obligations under the Bonds or the Authority Documents, 
and no event has occurred and is continuing which with the passage of time or the giving of 
notice, or both, would constitute such a default or event of default under any such instrument; 
and the execution and delivery of the Bonds and the Authority Documents, and compliance 
with the provisions on the Authority’s part contained therein, will not conflict in any material 
way with or constitute a material breach of or a material default under any constitutional 
provision, law, administrative regulation, judgment, decree, loan agreement, indenture, Bond, 
note, resolution, agreement or other instrument to which the Authority is a party nor will any 
such execution, delivery, adoption or compliance result in the creation or imposition of any lien, 
charge or other security interest or encumbrance of any nature whatsoever upon any of the 
Leased Property or assets of the Authority or under the terms of any such law, regulation or 
instrument, except as provided by the Bonds and the Authority Documents. 

 
(e) All authorizations, approvals, licenses, permits, consents and orders of any 

governmental authority, legislative body, board, agency or commission having jurisdiction of 
the matter which are required for the due authorization by, or which would constitute a 
condition precedent to or the absence of which would materially adversely affect the due 
performance by, the Authority of its obligations in connection with the issuance of the Bonds 
under the Authority Documents or the consummation by it of all other transactions 
contemplated by the Authority Documents, including all filings with the California Secretary of 
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State, have been duly obtained, except for such approvals, consents and orders as may be 
required under the Blue Sky or securities laws of any state in connection with the offering and 
sale of the Bonds; except as described in or contemplated by the Official Statement, all 
authorizations, approvals, licenses, permits, consents and orders of any governmental 
authority, board, agency or commission having jurisdiction of the matter which are required for 
the due authorization by, or which would constitute a condition precedent to or the absence of 
which would materially adversely affect the due performance by, the Authority of its 
obligations under the Bonds and the Authority Documents have been duly obtained. 

 
(f) The Bonds, when executed, issued, authenticated and delivered in accordance with 

the Indenture, and sold to the Underwriter as provided herein, will be validly executed and 
outstanding obligations, entitled to the benefits of the Indenture, and upon such execution and 
delivery, the Indenture will provide, for the benefit of the Owners from time to time of the 
Bonds, the legally valid and binding security interest it purports to create. 

 
(g) There is no action, suit, proceeding, inquiry or investigation, notice of which has 

been duly served on the Authority, at law or in equity before or by any court, government 
agency, public board or body, pending or to the best knowledge of the officer of the Authority 
executing this Bond Purchase Agreement, threatened against the Authority, affecting the 
existence of the Authority or the titles of its officers to their respective offices, or affecting or 
seeking to prohibit, restrain or enjoin the sale, issuance, execution or delivery of the Bonds 
pursuant to the Indenture, or contesting or affecting as to the Authority the validity or 
enforceability of the Bonds or the Authority Documents, or contesting the completeness or 
accuracy of the Preliminary Official Statement or the Official Statement, or contesting the 
powers of the Authority to cause the issuance of the Bonds, or the execution and delivery or 
adoption by the Authority of the Authority Documents, or in any way contesting or challenging 
the consummation of the transactions contemplated hereby or thereby; nor, to the best 
knowledge of the Authority, is there any basis for any such action, suit, proceeding, inquiry or 
investigation, wherein an unfavorable decision, ruling or finding would materially adversely 
affect the validity of the Bonds or the authorization, execution, delivery or performance by the 
Authority of the Bonds or the Authority Documents. 

 
(h) The Authority will furnish such information, execute such instruments and take such 

other action in cooperation with the Underwriter as the Underwriter may reasonably request in 
order (i) to qualify the Bonds for offer and sale under the Blue Sky or other securities laws and 
regulations of such states and other jurisdictions of the United States as the Underwriter may 
designate and (ii) to determine the eligibility of the Bonds for investment under the laws of such 
states and other jurisdictions, and will use its best efforts to continue such qualifications in 
effect so long as required for the distribution of the Bonds; provided, however, that the 
Authority shall not be required to execute a general or special consent to service of process or 
qualify to do business in connection with any such qualification or determination in any 
jurisdiction, and the Underwriter shall bear all costs in connection with the foregoing. 

 
(i) As of the date thereof, the Preliminary Official Statement did not, except for the 

omission of certain information permitted to be omitted in accordance with the Rule, contain 
any untrue statement of a material fact or omit to state a material fact necessary to make the 
statements therein, in the light of the circumstances under which they were made, not 
misleading. 

 
(j) At the time of the Authority’s acceptance hereof, and (unless an event occurs of the 

nature described in paragraph (l) of this Section 5) at all times subsequent thereto up to and 
including the Closing Date, the information under the caption “THE AUTHORITY” in the 
Official Statement (other than information therein provided by the Underwriter) did not and 

230



-11- 

will not contain any untrue statement of a material fact or omit to state a material fact necessary 
to make the statements therein, in the light of the circumstances under which they were made, 
not misleading. 

 
(k) If the Official Statement is supplemented or amended pursuant to paragraph (l) of 

this Section 7, at the time of each supplement or amendment thereto and (unless subsequently 
again supplemented or amended pursuant to such paragraph) at all times subsequent thereto 
up to and including the Closing Date, the Official Statement (other than information therein 
provided by the Underwriter) as so supplemented or amended will not contain any untrue 
statement of a material fact or omit to state a material fact necessary to make the statements 
therein, in the light of the circumstances under which they were made, not misleading. 

 
(l) If between the date of this Bond Purchase Agreement and that date which is 25 days 

after the end of the underwriting period (as determined in accordance with Section 15 hereof) 
any event of which the officer of the Authority executing this Bond Purchase Agreement has 
knowledge shall occur affecting the Authority which might adversely affect the marketability of 
the Bonds or the market prices thereof, or which might cause the Official Statement, as then 
supplemented or amended, to contain any untrue statement of a material fact or to omit to state 
a material fact necessary to make the statements therein, in the light of the circumstances under 
which they were made, not misleading, the Authority shall notify the Underwriter thereof, and 
if in the opinion of the Underwriter such event requires the preparation and publication of a 
supplement or amendment to the Official Statement, the Authority will at its expense prepare 
and furnish to the Underwriter a reasonable number of copies of such supplement to, or 
amendment of, the Official Statement in a form and in a manner approved by the City, Bond 
Counsel, Disclosure Counsel and the Underwriter. 

 
(m) Any certificate signed by any officer of the Authority and delivered to the 

Underwriter pursuant to the Authority Documents or any document contemplated thereby or 
required for the valid execution and delivery of the Bonds shall be deemed a representation and 
warranty by the Authority to the Underwriter as to the statements made therein. 

 
(n) The Authority will cause the proceeds from the sale of the Bonds to be paid to the 

Trustee for the purposes specified in the Indenture and the Official Statement. So long as any of 
the Bonds are outstanding and except as may be authorized by the Indenture, the Authority will 
not issue or sell any bonds or other obligations, other than the Bonds delivered thereunder, the 
interest on and premium, if any, or principal of which will be payable from the Revenues. 

 
(o) The Authority shall honor all other covenants on its part contained in the Indenture 

and the Lease Agreement which are incorporated herein and made a part of this Bond Purchase 
Agreement. 

 
8. Closing. At 8:00 A.M., Pacific Daylight time, on November 10, 2020, or on such other 

date time, as may be mutually agreed upon by the Authority, the City and the Underwriter (the 
“Closing Date”), the Authority will, subject to the terms and conditions hereof, deliver to the 
Underwriter, through the facilities of The Depository Trust Company (“DTC”), or at such other 
place as the Authority, the City and the Underwriter may mutually agree, the Bonds in 
definitive, fully registered form (one Bond for each maturity), duly executed and registered in 
the name of Cede & Co. as nominee of DTC; and, subject to the terms and conditions hereof, the 
Underwriter shall wire to the Trustee Federal Reserve Bank Funds in the amount of the 
purchase price of the Bonds.  

 
9. Closing Conditions. The Underwriter has entered into this Bond Purchase Agreement 

in reliance upon the representations and warranties of the Authority and the City contained 
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herein, and in reliance upon the representations and warranties to be contained in the 
documents and instruments to be delivered at the Closing and upon the performance by the 
Authority and the City of its obligations hereunder, both as of the date hereof and as of the 
Closing Date. Accordingly, the Underwriter’s obligations under this Bond Purchase Agreement 
to purchase, to accept delivery of and to pay for the Bonds shall be conditioned upon the 
performance by the Authority and the City of their respective obligations to be performed 
hereunder and under such documents and instruments at or prior to the Closing Date, shall be 
subject, at the option of the Underwriter, to the accuracy in all material respects of the 
statements the officers and other officials of the Authority and of the City, as the Underwriter, 
authorized representatives of Bond Counsel, the Trustee, and the City Attorney made in any 
certification or other documents furnished pursuant to the provisions hereof, and shall also be 
subject to the following additional conditions: 

 
(a) The respective representations and warranties of the Authority and the City 

contained herein shall be true, complete and correct on the date hereof and on and as of the 
Closing Date, as if made on the Closing Date; 

 
(b) At the time of Closing, the City Documents and the Authority Documents shall be in 

full force and effect in accordance with their terms and shall not have been amended, modified 
or supplemented and the Official Statement shall not have been supplemented or amended, 
except in any such case as may have been agreed to by the Underwriter; 

 
(c) All necessary official action of the Authority, the City and of the other parties thereto 

relating to the City Documents and the Authority Documents shall have been taken and shall be 
in full force and effect and shall not have been amended, modified or supplemented in any 
material respect;  

 
(d) Subsequent to the date hereof, there shall not have occurred any change in or 

affecting particularly the Authority, the City or the Bonds, as the foregoing is described in the 
Official Statement, which in the reasonable opinion of the Underwriter materially impairs the 
investment quality of the Bonds; and 

 
(e) At or prior to the Closing Date, the Underwriter shall have received copies of each of 

the following documents: 
 

(i) The Official Statement and each supplement or amendment, if any, thereto, 
executed by authorized officers of the Authority and the City; 

 
(ii) A copy of the Indenture, executed by the parties thereto; 
 
(iii) A copy of the Lease Agreement, executed by the parties thereto; 
 
(iv) A copy of the Site Lease, executed by the parties thereto; 
 
(vi) A copy of the Continuing Disclosure Certificate, executed by the City; 
 
(vii) A certified copy of the JPA Agreement; 
 
(viii) A certificate or certificates of the City, dated the Closing Date, to the effect 

that: 
 

(A) the representations and warranties of the City contained herein are 
true and correct in all material respects on and as of the Closing Date as if made 
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on the Closing Date and the City has complied with all of the terms and 
conditions of this Purchase Agreement required to be complied with by the City 
at or prior to the Closing Date; 

 
(B) none of the proceedings or authority for (i) the authorization, sale, 

execution and delivery of the Bonds, (ii) the adoption of the City Resolution, or 
(iii) the execution and delivery of the City Documents and performance of its 
obligations thereunder, has been repealed, modified, amended, revoked or 
rescinded; 

 
(C) subsequent to June 30, 2019, and prior to Closing, there have been no 

material adverse changes in the financial position of the City; 
 
(D) no event affecting the City has occurred since the date of the Official 

Statement that should be disclosed in the Official Statement for the purposes for 
which it is to be used or which it is necessary to disclose therein in order to make 
the statements and information therein not misleading in any material respect; 
and 

 
(E) No consent is required for the inclusion of the City’s 2018-19 audited 

financial statements in the Official Statement. 
 

(ix) A certificate or certificates of the Authority, dated the Closing Date, to the 
effect that: 

 
(A) the representations and warranties of the Authority contained herein 

are true and correct in all material respects on and as of the Closing Date as if 
made on the Closing Date and the Authority has complied with all of the terms 
and conditions of this Purchase Agreement required to be complied with by the 
Authority at or prior to Closing Date; 

 
(B) none of the proceedings or authority for (i) the authorization, sale, 

execution and delivery of the Bonds, (ii) the adoption of the Authority 
Resolution, or (iii) the execution and delivery of the Authority Documents, has 
been repealed, modified, amended, revoked or rescinded; and 

 
(C) no event affecting the Authority has occurred since the date of the 

Official Statement that should be disclosed in the Official Statement for the 
purposes for which it is to be used or which it is necessary to disclose therein in 
order to make the statements and information therein not misleading in any 
material respect. 

 
(x) An opinion or opinions, dated the Closing Date and addressed to the 

Underwriter and the Trustee, of Best Best & Krieger LLP, the City Attorney, to the effect 
that: 

 
(A) The City is a municipal corporation and general law city duly 

organized and validly existing under the Constitution and laws of the State of 
California; 

 
(B) The City Documents have been duly approved by a resolution of the 

City adopted at a meeting duly called and held in accordance with the 
requirements of all applicable laws, with all public notice required by law, and at 
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which a quorum of the members of the City Council was continuously present 
and such resolution has not been modified, amended or rescinded since the date 
of its adoption; 

 
(C) Except as described in the Official Statement, there is no litigation, 

inquiry, or investigation pending or to the best of such counsel’s knowledge after 
due inquiry, threatened, which: (1) challenges the right or title of any member or 
officer of the City to hold his or her office or exercise or perform the powers and 
duties pertaining thereto; (2) challenges the validity or enforceability of the 
Bonds or the City Documents; (3) seeks to restrain or enjoin the sale of the Bonds 
or the execution and delivery by the City of, or the performance by the City of its 
legal obligations under, the City Documents or in which a final adverse decision 
could materially adversely affect the operations of the City with respect to the 
Leased Property; or (4) contests in any way the completeness or accuracy of the 
Preliminary Official Statement or the Official Statement, nor, to the best of such 
counsel’s knowledge, is there any basis therefor; 

 
(D) The execution and delivery by the City of, and the performance by the 

City of its obligations under, the City Documents, do not conflict with, violate or 
constitute a default under any provision of any law, court order or decree or any 
contract, instrument or agreement to which the City is a party or by which it is 
bound and of which such counsel has knowledge; 

 
(E) The City Documents have been duly authorized, executed and 

delivered by the City and, assuming due authorization, execution and delivery of 
the City Documents by the parties thereto other than the City, the City 
Documents constitute legal, valid and binding agreements of the City, 
enforceable against the City in accordance with their respective terms except as 
enforcement may be limited by bankruptcy, insolvency and other laws affecting 
the enforcement of creditors’ rights and remedies in general, or by the 
application of equitable principles if equitable remedies are sought. 

 
(F) Except as may be required under the “blue sky” or securities laws of 

the United States or any state, there is no authorization, approval, consent or 
other order of, or filing with, or certification by, the State or any other 
governmental authority or agency within the State having jurisdiction over the 
City required for the issuance of the Bonds or the consummation by the City of 
the other financial transactions contemplated by the Official Statement and the 
City Documents. 

 
(xi) An opinion or opinions, dated the Closing Date and addressed to the 

Underwriter and the Trustee, of the City Attorney, as counsel for the Authority, to the 
effect that: 

 
(A) The Authority is a joint exercise of powers authority duly organized 

and validly existing under the laws of the State of California pursuant to the JPA 
Agreement; 

 
(B) The Authority Documents have been duly approved by the Authority 

Resolution adopted at a meeting duly called and held in accordance with the 
requirements of all applicable laws, with all public notice required by law, and at 
which a quorum of the members of the Board of the Authority was continuously 
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present and such resolution has not been modified, amended or rescinded since 
the date of its adoption; 

 
(C) Except as described in the Official Statement, there is no litigation, 

inquiry, or investigation pending to the best of such counsel’s knowledge after 
due inquiry, or threatened, which: (1) challenges the right or title of any Board 
member or officer of the Authority to hold his or her office or exercise or perform 
the powers and duties pertaining thereto; (2) challenges the validity or 
enforceability of the Bonds or the Authority Documents; (3) seeks to restrain or 
enjoin the sale of the Bonds or the execution and delivery by the Authority of, or 
the performance by the Authority of its legal obligations under, the Authority 
Documents or in which a final adverse decision could materially adversely affect 
the operations of the Authority with respect to the Leased Property; or (4) 
contests in any way the completeness or accuracy of the Preliminary Official 
Statement or the Official Statement, nor, to the best of such counsel’s knowledge, 
is there any basis therefor; 

 
(D) The execution and delivery by the Authority of, and the performance 

by the Authority of its obligations under, the Authority Documents, do not 
conflict with, violate or constitute a default under any provision of any law, court 
order or decree or any contract, instrument or agreement to which the Authority 
is a party or by which it is bound and of which such counsel has knowledge; and 

 
(E) The Authority Documents have been duly authorized, executed and 

delivered by the Authority and, assuming due authorization, execution and 
delivery of the Authority Documents by the parties thereto other than the 
Authority, the Authority Documents constitute legal, valid and binding 
agreements of the Authority, enforceable against the Authority in accordance 
with their respective terms except as enforcement may be limited by bankruptcy, 
insolvency and other laws affecting the enforcement of creditors’ rights and 
remedies in general, or by the application of equitable principles if equitable 
remedies are sought. 

 
(F) Except as may be required under the “blue sky” or securities laws of 

the United States or any state, there is no authorization, approval, consent or 
other order of, or filing with, or certification by, the State or any other 
governmental authority or agency having jurisdiction over the Authority 
required for the issuance of the Bonds or the consummation by the Authority of 
the other financial transactions contemplated by the Official Statement and the 
Authority Documents. 

 
(G) Based on the information made available to such City Attorney in its 

role as counsel to the Authority, and without having undertaken to determine 
independently or assume any responsibility for the accuracy, completeness or 
fairness of the statements contained in the Official Statement under the captions 
entitled “THE AUTHORITY,” and “NO LITIGATION”, nothing has come to 
such City Attorney’s attention that would lead it to believe that the statements 
contained in the above-referenced captions as of the date of the Official 
Statement and as of the date of Closing (excluding therefrom the financial and 
statistical data and forecasts included therein, as to which no opinion is 
expressed) contained or contains any untrue statement of a material fact or 
omitted or omits to state a material fact necessary to make the statements therein, 
in the light of the circumstances under which they were made, not misleading; 
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(xii) An opinion, dated the Closing Date and addressed to the Authority, of Bond 

Counsel, substantially in the form set forth in Appendix E to the Official Statement, 
together with a letter or letters from such counsel, dated the Closing Date and addressed 
to the Underwriter and the Trustee, to the effect that the foregoing opinion may be relied 
upon by the Underwriter and the Trustee to the same extent as if such opinion was 
addressed to them; 

 
(xiii) A supplemental opinion, dated the Closing Date and addressed to the 

Underwriter, of Bond Counsel, to the effect that: 
 

(A) the Bonds are not subject to the registration requirements of the 
Securities Act of 1933, as amended, and the Indenture is exempt from 
qualification pursuant to the Trust Indenture Act of 1939, as amended; 

 
(B) the Bond Purchase Agreement has been duly executed and delivered 

by the Authority and the City and is a valid and binding agreement of the 
Authority and the City; and 

 
(C) the statements contained in the Official Statement under the captions 

“THE BONDS,” “SECURITY FOR THE BONDS” and “TAX MATTERS” and in 
APPENDIX C–”SUMMARY OF PRINCIPAL LEGAL DOCUMENTS” and 
APPENDIX E—FORM OF OPINION OF BOND COUNSEL,” insofar as such 
statements expressly summarize certain provisions of the Indenture, the Lease 
Agreement, the Site Lease and the final opinion of Bond Counsel concerning 
certain tax matters relating to the Bonds, are accurate in all material respects; 

 
(xiv) A letter, dated the Closing Date and addressed to the Authority, the City 

and the Underwriter of Jones Hall, A Professional Law Corporation, a Professional 
Corporation, as disclosure counsel (“Disclosure Counsel”), to the effect that, based on 
among other things, (i) inquiries and discussions of various legal matters, (ii) review of 
and reliance on certain documents, certificates, instructions, records and opinions of 
counsel, and (iii) participation in meetings and telephone conferences with 
representatives of the Authority and the City, Fieldman, Rolapp & Associates, Inc., as 
municipal advisor to the City, and others including the City Attorney and Underwriter’s 
counsel, during which the content of the Preliminary Official Statement and the Official 
Statement and related matters were discussed, no information has come to the attention 
of Disclosure Counsel with respect to the issuance of the Bonds which caused Disclosure 
Counsel to believe that (a) the Preliminary Official Statement as of its date or as of 
October 21, 2020 (excluding therefrom financial, demographic and statistical data; 
forecasts, projections, estimates, assumptions and expressions of opinions; information 
relating to DTC and its book-entry only system; information under the captions “TAX 
MATTERS” and “UNDERWRITING;” and the Appendices to the Preliminary Official 
Statement (other than Appendices A and E) as to which we express no view) contained 
any untrue statement of a material fact or omitted to state a material fact necessary to 
make the statements therein, in the light of the circumstances under which they were 
made, not misleading, except for such information as is permitted to be excluded from 
the Preliminary Official Statement pursuant to Rule 15c2-12, including but not limited to 
information as to pricing, yields, interest rates, maturities, amortization, redemption 
provisions, ratings, debt service requirements, Underwriter’s discount and CUSIP 
numbers; or (b) the Official Statement as of its date and as of the Closing Date (excluding 
therefrom financial, demographic, statistical or economic or demographic data; 
forecasts, numbers, charts, tables, graphs, projections, estimates, assumptions and 
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expressions of opinions; information relating to DTC and its book-entry only system or 
CUSIP numbers; information under the captions “TAX MATTERS” and 
“UNDERWRITING”; and the Appendices to the Official Statement (other than 
Appendices A and E) as to which we express no view) contained or contains any untrue 
statement of a material fact or omitted or omits to state a material fact necessary to make 
the statements made therein, in the light of the circumstances under which they were 
made, not misleading. However, in providing advice and assistance as Disclosure 
Counsel, Disclosure Counsel provided no independent diligence on the MSRB’s 
Electronic Municipal Market Access website, and we express no view regarding the 
City’s or the City’s related entities’ compliance with any obligation to file annual reports 
or provide notice of events, each as described in Rule 15c2-12; 

 
(xv) the opinion of Quint & Thimmig LLP, as counsel to the Underwriter, dated 

the Closing Date and addressed to the Underwriter, in form and substance acceptable to 
the Underwriter. 

 
(xvi) A certificate of an authorized officer of the Trustee satisfactory to the 

Underwriter, certifying substantially as follows: 
 

(A) The Trustee is a national banking association duly organized and in 
good standing under the laws of the United States of America and has all 
necessary power and authority to enter into the Indenture and to perform its 
duties under the Indenture; 

 
(B) The Trustee is duly authorized to enter into the Indenture and to 

authenticate and deliver the Bonds to the Underwriter pursuant to the terms of 
the Indenture and, when executed by the other parties thereto, the Indenture will 
constitute a legal, valid and binding obligation of the Trustee enforceable in 
accordance with its terms; 

 
(C) The Bonds have been duly authenticated and delivered to the 

Underwriter pursuant to direction from the Authority; 
 
(D) The Trustee is not in breach of or default under any law or 

administrative rule or regulation of the State of California or of any department, 
division, agency or instrumentality thereof, of any applicable court or 
administrative decree or order, or any other material instrument to which the 
Trustee is a party or is otherwise subject or bound and which would materially 
impair the ability of the Trustee to perform its obligations under the Indenture; 

 
(E) To its knowledge, no action, suit, proceeding, inquiry or investigation, 

at law or in equity, before or by any court, regulatory agency, public board or 
body, is pending or threatened in any way against the Trustee affecting the 
existence of the Trustee or the titles of its directors or officers to their respective 
offices, or seeking to restrain or enjoin the execution, sale or delivery of the 
Bonds, the application of the proceeds thereof in accordance with the Indenture, 
or in any way contesting or affecting the validity or enforceability of the Bonds or 
the Indenture; 

 
(F) The execution and delivery of the Indenture will not conflict with or 

constitute a breach of or default under the Trustee’s duties under such 
documents, or any law, administrative regulation, court decree, resolution, 
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articles of association, bylaws or other material agreement to which the Trustee is 
subject or by which it is bound; and 

 
(G) No consent, approval, authorization or other action by any 

governmental or regulatory authority having jurisdiction over the Trustee that 
has not been obtained is or will be required for the authentication and delivery of 
the Bonds, the execution and delivery of the Indenture, the performance of the 
Trustee’s duties under the Indenture or the consummation by the Trustee of the 
other transactions contemplated by the Indenture, except as such may be 
required under the state securities or blue sky laws in connection with the 
distribution of the Bonds by the Underwriter. 

 
(xvii) An opinion of counsel to the Trustee in form and substance acceptable to 

the Underwriter; 
 
(xviii) Evidence, satisfactory to Bond Counsel and the Underwriter, of insurance, 

including a CLTA title insurance policy, in compliance with the Lease Agreement; 
 
(xix) 15c2-12 certificates of City and the Authority; 
 
(xx) Certified copies of the City Resolution and the Authority Resolution; 
 
(xxi) Evidence, satisfactory to the Underwriter, that the Bonds have been 

assigned the rating of “___” by S&P Global Ratings, a Standard & Poor’s Financial 
Services LLC business; 

 
(xxii) Transcripts of all proceedings relating to the authorization, issuance, 

execution and delivery of the Bonds certified by the City and the Authority as 
applicable; and 

 
(xxiii) Such additional legal opinions, certificates, instruments and other 

documents as the Underwriter may reasonably request to evidence the truth and 
accuracy, as of the date hereof and as of the date of the Closing, of the City’s 
representations and warranties contained herein and of the statements and information 
contained in the Official Statement and the due performance or satisfaction by the City 
and the Authority on or prior to the date of the Closing of all the agreements then to be 
performed and conditions then to be satisfied by each of them.  

 
All the opinions, letters, certificates, instruments and other documents mentioned above 

or elsewhere in this Bond Purchase Agreement shall be deemed to be in compliance with the 
provisions hereof if, but only if, they are in form and substance satisfactory to Bond Counsel, 
Disclosure Counsel and the Underwriter. 

 
If the City shall be unable to satisfy the conditions to the obligations of the Underwriter 

to purchase, to accept delivery of and to pay for the Bonds contained in this Bond Purchase 
Agreement, or if the obligations of the Underwriter to purchase, to accept delivery of and to pay 
for the Bonds shall be terminated for any reason permitted by this Bond Purchase Agreement, 
this Bond Purchase Agreement shall terminate and none of the Underwriter, the Authority or 
the City shall be under any further obligation hereunder. 

 
10. Termination. The Underwriter shall have the right to terminate the Underwriter’s 

obligations under this Bond Purchase Agreement to purchase, to accept delivery of and to pay 
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for the Bonds by notifying the Authority and the City in writing, of its election to do so, if, after 
the execution hereof and prior to the Closing: 

 
(a) the United States has become engaged in, or there has been an escalation of, 

hostilities which, in the reasonable opinion of the Underwriter, materially adversely affects the 
marketability or market price of the Bonds; 

 
(b) there shall have occurred the declaration of a general banking moratorium by any 

authority of the United States or the State of New York or the State of California; 
 
(c) an event shall have occurred, or been discovered as described in paragraph (k) of 

Section 6 or paragraph (l) of Section 7 hereof, which in the opinion of the Underwriter requires 
the preparation and publication of disclosure material or a supplement or amendment to the 
Official Statement; 

 
(d) any legislation, ordinance, rule or regulation shall be introduced in, or be enacted by 

any governmental body, department or agency in the State of California, or a decision by any 
court of competent jurisdiction within the State of California shall be rendered which, in the 
Underwriter’s reasonable opinion, materially adversely affects the market price of the Bonds; 

 
(e) there shall have occurred or any notice shall have been given of any intended 

downgrading, suspension, withdrawal or negative change in credit watch status by any 
national rating service to any of the Authority’s or the City’s obligations; 

 
(f) legislation shall be introduced, by amendment or otherwise, or be enacted by the 

House of Representatives or the Senate of the Congress of the United States, or a decision by a 
court of the United States shall be rendered, or a stop order, ruling, regulation or official 
statement by or on behalf of the Securities and Exchange Commission or other governmental 
agency having jurisdiction of the subject matter shall be made or proposed, to the effect that the 
execution, issuance, delivery, offering or sale of obligations of the general character of the 
Bonds, or the Bonds, as contemplated hereby or by the Official Statement, is or would be in 
violation of any provision of the Securities Act of 1933, as amended and as then in effect, or the 
Securities Exchange Act of 1934, as amended and as then in effect, or the Trust Indenture Act of 
1939, as amended and as then in effect, or with the purpose or effect of otherwise prohibiting 
the issuance, offering or sale of obligations of the general character of the Bonds, or the Bonds, 
as contemplated hereby or by the Official Statement; 

 
(g) additional material restrictions not in force as of the date hereof shall have been 

imposed upon trading in securities generally by any governmental authority or by any national 
securities exchange; 

 
(h) the New York Stock Exchange, or other national securities exchange or association or 

any governmental authority, shall impose as to the Bonds, or obligations of the general 
character of the Bonds, any material restrictions not now in force, or increase materially those 
now in force, with respect to the extension of credit by or the charge to the net capital 
requirements of broker-dealers; 

 
(i) trading in securities on the New York Stock Exchange or other national securities 

exchange or association shall have been suspended or limited or minimum prices have been 
established on either such exchange; 

 
(j) any action shall have been taken by any government in respect of its monetary affairs 

which, in the reasonable opinion of the Underwriter, has a material adverse effect on the United 
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States municipal securities market; or as of the date hereof that in the Underwriter’s reasonable 
opinion materially adversely affects the marketability or market price of the Bonds; or 

 
(k) the marketability of the Bonds or the market price thereof, in the reasonable opinion 

of the Underwriter, has been materially and adversely affected by disruptive events, 
occurrences or conditions in the securities or debt markets. 

 
If this Bond Purchase Agreement shall be terminated pursuant to this Section 10, or if 

the purchase provided for herein is not consummated because any condition to the 
Underwriter’s obligations hereunder is not satisfied or because of any refusal, inability or 
failure on the part of the City or the Authority to comply with any of the terms or to fulfill any 
of the conditions of this Bond Purchase Agreement, or if for any reason the City or the 
Authority shall be unable to perform all of its respective obligations under this Bond Purchase 
Agreement, neither the City nor the Authority shall be liable to the Underwriter for damages on 
account of loss of anticipated profits arising out of the transactions covered by this Bond 
Purchase Agreement. The Underwriter may, in its sole discretion, waive any of the conditions 
set forth in Section 9 or this Section 10. 

 
11. Changes in Official Statement. After the Closing, neither the Authority nor the City 

will adopt any amendment of or supplement to the Official Statement to which the Underwriter 
shall reasonably object in writing.  

 
12. Payment of Costs and Expenses. 
 
(a) All costs and expenses incident to the sale and delivery of the Bonds to the 

Underwriter shall be payable by the Authority from the proceeds of the Bonds, including, but 
not limited to: (i) the fees and expenses of the City, its counsel and consultants; (ii) the fees and 
expenses of the Authority, its counsel and consultants; (iii) the fees and expenses of Bond 
Counsel; (iv) the fees and expenses of Disclosure Counsel; (v) the fees and expenses of Sperry 
Capital Inc., the City’s municipal advisor; (vi) all expenses in connection with the preparation 
and printing of the Bonds; (vii) all expenses in connection with the preparation, printing, 
distribution and delivery of the Preliminary Official Statement, the Official Statement and any 
amendment or supplement thereto; (viii) the initial fees and expenses of the Trustee, including 
the reasonable fees and expenses of its counsel; (ix) the fees and expenses of any rating agency 
rating the Bonds; and (x) any credit enhancement costs for the Bonds. 

 
(b) The Underwriter shall pay all expenses incurred by it in connection with the public 

offering and distribution of the Bonds including, but not limited to: (i) all advertising expenses 
in connection with the offering of the Bonds; (ii) the fees and disbursements of Underwriter’s 
counsel, if any, and (iii) all out-of-pocket disbursements and expenses incurred by the 
Underwriter in connection with the offering and distribution of the Bonds, including, air travel 
and hotel accommodations in connection with the pricing of the Bonds; investor meetings, 
rating agency trips and meetings; the Closing; meals and transportation for the City, the 
Underwriter and other working group personnel during rating agency, investor meetings; 
pricing and Closing trips; expenses related to attending working group meetings, such as 
parking, meals and transportation and any other miscellaneous costs associated with the 
Closing; (iv) all other expenses incurred by the Underwriter in connection with the public 
offering and distribution of Bonds, except as provided in (a) above or as otherwise agreed to by 
the Underwriter and the City, and (v) the fees of the California Debt and Investment Advisory 
Commission. 
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13. Notices. Any notice or other communication to be given under this Bond Purchase 
Agreement may be given by delivering the same in writing: 

 
To the Authority: Milpitas Municipal Financing Authority 
 c/o City of Milpitas 
 455 East Calaveras Boulevard 
 Milpitas, CA 95035 
 Attention: Assistant City Manager 
 
To the City: City of Milpitas 
 455 East Calaveras Boulevard 
 Milpitas, CA 95035 
 Attention: Assistant City Manager 
 
To the Underwriter: Stifel, Nicolaus & Company, Incorporated 

 One Montgomery Street, 35th Floor 
 San Francisco, CA 94014 
 Attention: Ms. Eileen Gallagher, Managing Director 
 

14. Parties in Interest. This Bond Purchase Agreement is made solely for the benefit of 
the Authority, the City and the Underwriter (including the successors or assigns of the 
Underwriter) and no other person shall acquire or have any right hereunder or by virtue hereof. 
All of the Authority’s and the City’s representations, warranties and agreements contained in 
this Bond Purchase Agreement shall remain operative and in full force and effect, regardless of: 
(a) any investigations made by or on behalf of the Underwriter; (b) delivery of and payment for 
the Bonds pursuant to this Bond Purchase Agreement; and (c) any termination of this Bond 
Purchase Agreement. 

 
15. Determination of End of the Underwriting Period. For purposes of this Bond 

Purchase Agreement, the end of the underwriting period for the Bonds shall mean the earlier of 
(a) the Closing Date unless the City and the Authority have been notified in writing by the 
Underwriter, on or prior to the Closing Date, that the “end of the underwriting period” for the 
Bonds for all purposes of the Rule will not occur on the Closing Date, or (b) the date on which 
notice is given to the City and the Authority by the Underwriter in accordance with the 
following sentence. In the event that the Underwriter has given notice to the City and the 
Authority pursuant to clause (a) above that the “end of the underwriting period” for the Bonds 
will not occur on the Closing Date, the Underwriter agrees to notify the City and the Authority 
in writing as soon as practicable following the “end of the underwriting period” for the Bonds 
for all purposes of the Rule. The Underwriter agrees to file a copy of the Official Statement with 
each of the nationally recognized municipal securities information repositories. 

 
16. No Assignment. This Bond Purchase Agreement is entered into between the City, the 

Authority and the Underwriter, and is solely for the benefit of the City, the Authority, the 
Underwriter and their respective successors or assigns, and no person other than the foregoing 
shall acquire or have any right under or by virtue of this Bond Purchase Agreement. All of the 
representations, warranties and agreements contained in this Bond Purchase Agreement shall 
survive the delivery of and payment for the Bonds and any termination thereof. 

 
17. Effectiveness. This Bond Purchase Agreement shall become effective upon the 

execution of the acceptance by an authorized representative of the City and an authorized 
representative of the Authority and shall be valid and enforceable at the time of such 
acceptance. 

 
18. Headings. The headings of the sections of this Bond Purchase Agreement are 

inserted for convenience only and shall not be deemed to be a part hereof. 
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19. Governing Law. This Bond Purchase Agreement shall be interpreted, governed and 

enforced in accordance with the laws of the State of California. 
 
20. Counterparts. This Bond Purchase Agreement may be executed in any number of 

counterparts, each of which shall be an original and all of which shall constitute one and the 
same instrument. 

 
[THE REMAINDER OF THIS PAGE INTENTIONALLY LEFT BLANK] 

 
 
If the foregoing is in accordance with your understanding of this Bond Purchase 

Agreement please sign and return to us the enclosed duplicate copies hereof, whereupon it will 
become a binding agreement among the City, the Authority and the Underwriter in accordance 
with its terms. 

 
Very truly yours, 
 
STIFEL, NICOLAUS & COMPANY, 
INCORPORATED, as Underwriter 
 
 
 
By    

Managing Director 
MILPITAS MUNICIPAL FINANCING 
AUTHORITY 
 
 
 
By    
Title    
 
CITY OF MILPITAS 
 
 
 
By    
Title    
 
 
Time of Execution:    
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EXHIBIT A 
 

MATURITIES, PRINCIPAL AMOUNTS, 
INTEREST RATES, PRICES AND YIELDS 

 
 

$____________ 
MILPITAS MUNICIPAL FINANCING AUTHORITY 

2020 Lease Revenue Bonds 
(Capital Projects) 

 
 

Maturity Principal Interest   
(June 1) Amount Rate Yield Price 

     
     
     
     
     
     
     
     
     
     
     
     
     
     
     
     
     
     
     
     
     
     

 
Redemption Provisions 

 
Optional Redemption. The Bonds maturing on or before June 1, ___, are not subject to redemption 

prior to their respective stated maturities. The Bonds maturing on or after June 1, ___, are subject to 
redemption in whole, or in part at the at the election of the Authority among maturities on such basis as 
designated by the Authority and by lot within a maturity, at the option of the Authority, on any date on 
or after June 1, _____, from any available source of funds, [at a redemption price equal to 100% of the 
principal amount thereof to be redeemed together with accrued interest thereon to the redemption date, 
without premium.] 

 
Mandatory Sinking Fund Redemption. The Bonds maturing June 1, ___ (the “Term Bonds”) are 

subject to mandatory redemption in part by lot, at a redemption price equal to 100% of the principal 
amount thereof to be redeemed, without premium, in the aggregate respective principal amounts and on 
June 1 in the respective years as set forth in the following table; provided, however, that if some but not all 
of the Term Bonds have been optionally redeemed, the total amount of all future sinking fund payments 
shall be reduced by the aggregate principal amount of the Term Bonds so redeemed, to be allocated 
among such sinking fund payments in integral multiples of $5,000 as determined by the Authority (as set 
forth in a schedule provided by the Authority to the Trustee). 
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Sinking Fund  
Redemption Date Principal Amount 

(June 1) to be Redeemed 
  
  
  
  
  

 
Extraordinary Mandatory Redemption. The Bonds are subject to mandatory redemption prior to 

maturity in whole or in part, among maturities as determined by the Authority, on any date, at a 
redemption price equal to 100% of the principal amount thereof to be redeemed (plus accrued but unpaid 
interest to the redemption date), without premium, from Net Proceeds received under from amounts 
deposited in the Insurance and Condemnation Fund under the Indenture, and any other funds available 
under the Indenture for purposes of that fund. 
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EXHIBIT B 
 

ISSUE PRICE CERTIFICATE 
 

$____________ 
MILPITAS MUNICIPAL FINANCING AUTHORITY 

2020 Lease Revenue Bonds 
(Capital Projects) 

 
 
The undersigned, on behalf of Stifel, Nicolaus & Company, Incorporated, as underwriter 

(“Stifel”), based on the information available to it, hereby certifies as set forth below with respect to the 
sale and issuance of the above-captioned obligations (the “Bonds”). 

 
I. General 

 
 1. Stifel and the Milpitas Municipal Financing Authority and City of Milpitas (collectively, the 
“Issuer”) have executed a bond purchase agreement in connection with the Bonds on the Sale Date. Stifel 
has not modified the bond purchase agreement since its execution on the Sale Date. 

 
II. Price 
 
1.  As of the date of this certificate, for each Maturity of the Bonds, the first price at which at 

least 10% of such Maturity of the Bonds was sold to the Public is the respective price listed in Schedule A. 
 
III. Defined Terms 
 
1. Maturity means Bonds with the same credit and payment terms. Bonds with different 

maturity dates, or Bonds with the same maturity date but different stated interest rates, are treated as 
separate maturities. 

 
2. Public means any person (including an individual, trust, estate, partnership, association, 

company, or corporation) other than an underwriter or a Related Party to an underwriter.  
 
3. A person is a “Related Party” to an underwriter if the underwriter and the person are 

subject, directly or indirectly, to (i) at least 50% common ownership of the voting power or the total value 
of their stock, if both entities are corporations (including direct ownership by one corporation of another), 
(ii) more than 50% common ownership of their capital interests or profits interests, if both entities are 
partnerships (including direct ownership by one partnership of another), or (iii) more than 50% common 
ownership of the value of the outstanding stock of the corporation or the capital interests or profit 
interests of the partnership, as applicable, if one entity is a corporation and the other entity is a 
partnership (including direct ownership of the applicable stock or interests by one entity of the other). 

 
4. Sale Date means the first day on which there is a binding contract in writing for the sale 

of a Maturity of the Bonds. The Sale Date of the Bonds is October 26, 2020. 
 
5. Underwriter means (i) any person that agrees pursuant to a written contract with the 

Issuer (or with Stifel to form an underwriting syndicate) to participate in the initial sale of the Bonds to 
the Public, and (ii) any person that agrees pursuant to a written contract directly or indirectly with a 
person described in clause (i) of this paragraph to participate in the initial sale of the Bonds to the Public 
(including a member of a selling group or a party to a retail distribution agreement participating in the 
initial sale of the Bonds to the Public). 

 
All terms not defined herein shall have the same meanings as in the Tax Certificate with respect 

to the Bonds, to which this Certificate is attached. 
 
The Issuer may rely on the statements made herein in connection with its efforts to comply with 

the conditions imposed by the Internal Revenue Code of 1986, as amended (the “Code”). Bond Counsel 
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may also rely on this Certificate for purposes of its opinion regarding the treatment of interest on the 
Bonds as excludable from gross income for federal income tax purposes. However, notwithstanding the 
foregoing, we remind you that Stifel is not an accountant or actuary, nor is Stifel engaged in the practice 
of law. Accordingly, while Stifel believes the calculations described above to be correct, it does not 
warrant their validity for purposes of Sections 103 and 141 through 150 of the Code or make any 
representation as to the legal sufficiency of the factual matters set forth herein. Except as expressly set 
forth above, the certifications set forth herein may not be relied upon or used by any third party or for 
any other purpose. 

 
Dated: November 10, 2020 

STIFEL, NICOLAUS & COMPANY, 
INCORPORATED, as Underwriter 
 
 
 
By    

Managing Director 
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SCHEDULE A TO ISSUE PRICE CERTIFICATE 
 

$____________ 
MILPITAS MUNICIPAL FINANCING AUTHORITY 

2020 Lease Revenue Bonds 
(Capital Projects) 

 
 

Maturity Principal Interest  
(June 1) Amount Rate Price 
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PRELIMINARY OFFICIAL STATEMENT DATED OCTOBER ___, 2020 
 

NEW ISSUE - FULL BOOK-ENTRY RATING: S&P: “____” 
 See “RATING” 
 

In the opinion of Jones Hall, A Professional Law Corporation, San Francisco, California, Bond Counsel, subject, however to certain 
qualifications described herein, under existing law, the interest on the Bonds is excluded from gross income for federal income tax 
purposes and such interest is not an item of tax preference for purposes of the federal alternative minimum tax.  In the further opinion of 
Bond Counsel, such interest is exempt from California personal income taxes.  See "TAX MATTERS."  

 

$_________* 
MILPITAS MUNICIPAL FINANCING AUTHORITY 

2020 Lease Revenue Bonds 
(Capital Projects) 

 
Dated: Date of Delivery Due:  June 1, as shown on inside cover  

Authority for Issuance.  The bonds captioned above (the “Bonds”) are being issued by the Milpitas Municipal Financing Authority 
(the “Authority”) under a resolution adopted by the Board of Directors of the Authority on October [20], 2020, and an Indenture of Trust 
dated as of November 1, 2020 (the “Indenture”) by and between the Authority and U.S. Bank National Association, as trustee (the 
“Trustee”).  See “THE BONDS – Authority for Issuance.” 

Use of Proceeds.  The Bonds are being issued to (i) to finance the replacement of Fire Station No. 2 with a new fire station in the 
City of Milpitas, California (the “City”), and certain energy efficiency projects for the City, (ii) fund a portion of capitalized interest on the 
Bonds through June 1, 2022, and (iii) pay the costs of issuing the Bonds.  See “FINANCING PLAN.” 

Security for the Bonds.  Under the Indenture, the Bonds are payable from and secured by a first pledge of and lien on “Revenues” 
(as defined in this Official Statement) received by the Authority under the Lease Agreement dated as of November 1, 2020, by and 
between the Authority, as lessor, and the City, as lessee (the “Lease”), consisting primarily of semi-annual lease payments (the “Lease 
Payments”) made by the City under the Lease with respect to the lease of certain real property, as further described in this Official 
Statement.  The Bonds are also secured by certain funds on deposit under the Indenture.  See “SECURITY FOR THE BONDS.” 

No Reserve Fund.   Neither the Authority nor the City will fund a reserve fund for the Bonds. 

Bond Terms; Book-Entry Only.  The Bonds will bear interest at the rates shown on the inside cover page, payable semiannually on 
June 1 and December 1 of each year, commencing on June 1, 2021, and will be issued in fully registered form without coupons in the 
denomination of $5,000 or any integral multiple of $5,000.  The Bonds will be issued in book-entry only form, initially registered in the 
name of Cede & Co., as nominee of The Depository Trust Company (“DTC”).  Purchasers of the Bonds will not receive certificates 
representing their interests in the Bonds.  Payments of the principal of, premium, if any, and interest on the Bonds will be made to DTC, 
which is obligated in turn to remit such principal, premium, if any, and interest to its DTC Participants for subsequent disbursement to the 
beneficial owners of the Bonds.  See “THE BONDS – General Provisions.” 

Redemption.  The Bonds are subject to redemption prior to maturity.  See “THE BONDS – Redemption.”  

NEITHER THE BONDS, NOR THE OBLIGATION OF THE AUTHORITY TO PAY PRINCIPAL OF OR INTEREST THEREON, NOR 
THE OBLIGATION OF THE CITY TO MAKE THE LEASE PAYMENTS, CONSTITUTE A DEBT OR A LIABILITY OF THE AUTHORITY, 
THE CITY, THE STATE OF CALIFORNIA OR ANY OF ITS POLITICAL SUBDIVISIONS WITHIN THE MEANING OF ANY 
CONSTITUTIONAL LIMITATION ON INDEBTEDNESS, OR A PLEDGE OF THE FULL FAITH AND CREDIT OF THE CITY.  THE 
BONDS ARE SECURED SOLELY BY THE PLEDGE OF REVENUES AND CERTAIN FUNDS HELD UNDER THE INDENTURE.  THE 
BONDS ARE NOT SECURED BY A PLEDGE OF THE TAXING POWER OF THE CITY. 

 

MATURITY SCHEDULE 
(see inside cover) 

 
THIS COVER PAGE CONTAINS CERTAIN INFORMATION FOR GENERAL REFERENCE ONLY.  IT IS NOT A SUMMARY OF 

THIS ISSUE OF BONDS.  INVESTORS MUST READ THE ENTIRE OFFICIAL STATEMENT TO OBTAIN INFORMATION ESSENTIAL 
TO THE MAKING OF AN INFORMED INVESTMENT DECISION WITH RESPECT TO THE PURCHASE OF THE BONDS. 

 

The Bonds are offered when, as and if issued and received by the Underwriter and subject to the approval as to their legality by 
Jones Hall, A Professional Law Corporation, San Francisco, California, Bond Counsel.  Certain legal matters will also be passed upon for 
the Authority and the City by Jones Hall, A Professional Law Corporation, as Disclosure Counsel.  Certain legal matters will be passed 
upon for the City by the City Attorney.  Certain legal matters will be passed upon for the Underwriter by its counsel, Quint & Thimmig LLP. 
It is anticipated that the Bonds will be delivered in book-entry form through the facilities of DTC on or about November __, 2020. 

 

[Stifel logo] 
 
The date of this Official Statement is: ______, 2020. 

                                                
* Preliminary; subject to change. 
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MATURITY SCHEDULE* 
 
 
 
 
 

$_________* Serial Bonds 
(Base CUSIP†: ______) 

 

Maturity Principal Interest    
(June 1) Amount Rate Yield Price CUSIP† 

      
      
      
      
      
      
      
      
      
      
      
      
      
      
      
      
      
      
      

 
 

$___________ ____% Term Bonds due June 1, 20___; Price: _____%; Yield: ______;  
CUSIP†: _______ 

 
 
 
 
 
 
 
 
 
 
 
    
† Copyright 2020, American Bankers Association.  CUSIP data herein are provided by Standard & Poor’s CUSIP Service Bureau, a 
division of The McGraw-Hill Companies, Inc., and are provided for convenience of reference only.  Neither the City, the Authority nor 
the Underwriter assumes any responsibility for the accuracy of these CUSIP data. 
*  Preliminary; subject to change. 
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GENERAL INFORMATION ABOUT THIS OFFICIAL STATEMENT 
 
Use of Official Statement.  This Official Statement is submitted in connection with the sale of the Bonds referred to 
herein and may not be reproduced or used, in whole or in part, for any other purpose.  This Official Statement is not 
to be construed as a contract with the purchasers of the Bonds.   
 
Estimates and Forecasts.  When used in this Official Statement and in any continuing disclosure by the City, in any 
press release and in any oral statement made with the approval of an authorized officer of the City, the words or 
phrases “will likely result,” “are expected to,” “will continue,” “is anticipated,” “estimate,” “project,” “forecast,” “expect,” 
“intend” and similar expressions identify “forward looking statements” within the meaning of the Private Securities 
Litigation Reform Act of 1995.  Such statements are subject to risks and uncertainties that could cause actual results 
to differ materially from those contemplated in such forward-looking statements.  Any forecast is subject to such 
uncertainties.  Inevitably, some assumptions used to develop the forecasts will not be realized and unanticipated 
events and circumstances may occur.  Therefore, there are likely to be differences between forecasts and actual 
results, and those differences may be material. The information and expressions of opinion herein are subject to 
change without notice, and neither the delivery of this Official Statement nor any sale made hereunder shall, under 
any circumstances, give rise to any implication that there has been no change in the affairs of the City since the date 
hereof. 
 
Limit of Offering.  No dealer, broker, salesperson or other person has been authorized by the City or the Underwriter 
to give any information or to make any representations other than those contained herein and, if given or made, such 
other information or representation must not be relied upon as having been authorized by any of the foregoing.  This 
Official Statement does not constitute an offer to sell or the solicitation of an offer to buy nor shall there be any sale of 
the Bonds by a person in any jurisdiction in which it is unlawful for such person to make such an offer, solicitation or 
sale.   
 
Limited Scope of Information.  The City has obtained certain information set forth herein from sources which are 

believed to be reliable, but such information is neither guaranteed as to accuracy or completeness, nor to be 
construed as a representation of such by the City.  The information and expressions of opinions herein are subject to 
change without notice and neither delivery of this Official Statement nor any sale made hereunder shall, under any 
circumstances, create any implication that there has been no change in the affairs of the City since the date hereof.  
All summaries of or references to the documents referred to in this Official Statement are made subject to the 
provisions of such documents and do not purport to be complete statements of any or all of such provisions.  All 
capitalized terms used herein, unless noted otherwise, have the meanings given in the Indenture. 
 
The Underwriter has provided the following sentence for inclusion in this Official Statement:  The Underwriter has 
reviewed the information in this Official Statement in accordance with, and as part of, its responsibilities to investors 
under the federal securities laws as applied to the facts and circumstances of this transaction, but the Underwriter 
does not guarantee the accuracy or completeness of such information. 
 
Stabilization of Prices.  In connection with this offering, the Underwriter may overallot or effect transactions which 
stabilize or maintain the market price of the Bonds at a level above that which might otherwise prevail in the open 
market.  Such stabilizing, if commenced, may be discontinued at any time.  The Underwriter may offer and sell the 
Bonds to certain dealers and others at prices lower than the public offering prices set forth on the cover page hereof 
and said public offering prices may be changed from time to time by the Underwriter. 
 
THE BONDS HAVE NOT BEEN REGISTERED UNDER THE SECURITIES ACT OF 1933, AS AMENDED, IN 
RELIANCE UPON AN EXCEPTION FROM THE REGISTRATION REQUIREMENTS CONTAINED IN SUCH ACT.  
THE BONDS HAVE NOT BEEN REGISTERED OR QUALIFIED UNDER THE SECURITIES LAWS OF ANY STATE. 
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__________________________________ 
 

OFFICIAL STATEMENT 
__________________________________ 

 
 
 

$_________* 
MILPITAS MUNICIPAL FINANCING AUTHORITY 

2020 Lease Revenue Bonds 
(Capital Projects) 

 

 
 

INTRODUCTION 
 
This introduction is not a summary of this Official Statement.  It is only a brief description 

of and guide to, and is qualified by, more complete and detailed information contained in the 
entire Official Statement, including the cover page and appendices hereto, and the documents 
summarized or described herein.  A full review should be made of the entire Official Statement.  
The offering of the Bonds to potential investors is made only by means of the entire Official 
Statement. 

 
Capitalized terms used but not defined in this Official Statement have the meanings set 

forth in the Indenture (as defined below).  See “APPENDIX C – SUMMARY OF PRINCIPAL 
LEGAL DOCUMENTS.” 

 
Authority for Issuance.  The Milpitas Municipal Financing Authority (the “Authority”) is 

issuing the bonds captioned above (the “Bonds”) under the Marks-Roos Local Bond Pooling 
Act of 1985, constituting Article 4 (commencing with Section 6584) of Chapter 5, Division 7, Title 
1 of the California Government Code (the “Law”), resolutions adopted by the Board of Directors 
(the “Board”) of the Authority on October [20], 2020 (the “Authority Resolution”), and by the 
City Council (the “City Council”) of the City of Milpitas (the “City”) on October [20], 2020 (the 
“City Resolution”), and an Indenture of Trust (the “Indenture”) dated as of November 1, 2020, 
by and between the Authority and U.S. Bank National Association, as trustee (the “Trustee”). 

 
The Authority and the City.  The Milpitas Municipal Financing Authority (the 

“Authority”) is a joint exercise of powers authority established by the City and the City of 
Milpitas Housing Authority pursuant to a Joint Exercise of Powers Agreement, dated as of 
March 1, 2016 for the purpose, among others, of having the Authority issue its bonds to finance 
the acquisition, construction and improvement of certain public capital improvements.  The City 
was incorporated in 1954 as a general law city located in the County of Santa Clara (the 
“County”), and had an estimated population according to the State Department of Finance as of 
January 1, 2020 of 77,961. For additional background, and certain demographic and economic 
information regarding the City and the County, see APPENDIX B.  

 

                                                
* Preliminary; subject to change. 
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Bond Terms; Book-Entry Only.  The Bonds will bear interest at the rates shown on the 
inside cover page, payable semiannually on June 1 and December 1 of each year, commencing 
on June 1, 2021.  The Bonds will be issued in fully registered form, registered in the name of 
The Depository Trust Company (“DTC”), or its nominee, which will act as securities depository 
for the Bonds. Purchasers of the Bonds will not receive certificates representing the Bonds that 
are purchased.  See “THE BONDS – Book-Entry Only System” and “APPENDIX F – DTC AND 
THE BOOK-ENTRY ONLY SYSTEM.” 
 

Purpose of the Bonds. The Bonds are being issued to (i) finance the replacement of 
Fire Station No. 2 with a new fire station on the same site in the City and certain energy saving 
improvements to various City facilities (collectively, the “Project”), (ii) fund a portion of 
capitalized interest on the Bonds through June 1, 2022, and (iii) pay the costs of issuing the 
Bonds.  See “FINANCING PLAN.” 

 
Security for the Bonds and Pledge of Revenues.  Under the Indenture, the Bonds are 

payable from and secured by a first pledge of and lien on “Revenues” (as defined in this Official 
Statement) received by the Authority under the Lease Agreement dated as of November 1, 
2020, between the Authority, as lessor, and the City, as lessee (the “Lease”), consisting 
primarily of semi-annual lease payments (the “Lease Payments”) made by the City under the 
Lease.  The Bonds are also secured by certain funds on deposit under the Indenture.  See 
“SECURITY FOR THE BONDS.” 

 
The City and the Authority will enter into a Site Lease dated as of November 1, 2020 (the 

“Site Lease”), under which the City will lease certain real property to the Authority, consisting of 
(i) the Fire Station No. 2 site located at 1263 Yosemite Drive in the City and the new fire station 
to be built thereon, and (ii) the Barbara Lee Senior Center located at 40 N. Milpitas Boulevard in 
the City (together, the “Leased Property”), as further described herein under the caption “THE 
LEASED PROPERTY,” in return for a single initial Site Lease Payment.  Concurrently, the City 
and the Authority will enter into the Lease, under which the Authority will lease the Leased 
Property back to the City in return for semi-annual Lease Payments. See “SECURITY FOR THE 
BONDS” and “THE LEASED PROPERTY” below. 

 
No Reserve Fund.  Neither the Authority nor the City will fund a reserve fund for the 

Bonds. 
 
Redemption.  The Bonds are subject to redemption prior to their stated maturity dates.  

See “THE BONDS – Redemption.” 
 
Abatement.  The Lease Payments are subject to complete or partial abatement in the 

event and to the extent that there is substantial interference with the City’s use and possession 
of the Leased Property or any portion thereof.  If the Lease Payments are abated under the 
Lease, the Bond Owners would receive less than the full amount of principal of and interest on 
the Bonds.  To the extent proceeds of rental interruption insurance are available, Lease 
Payments (or a portion thereof) may be made from those proceeds during periods of 
abatement.  See “SECURITY FOR THE BONDS – Abatement” and “BOND OWNERS’ RISKS.” 

 
Risks of Investment.  Debt service on the Bonds is payable only from Lease Payments 

and other amounts payable by the City to the Authority under the Lease.  The Lease Payments 
are payable from revenues available in the City’s general fund, which revenues may be 
materially adversely affected by numerous factors outside the City’s control, including the 
ongoing COVID-19 pandemic and the governmental responses to the pandemic.  For a 
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discussion of some of the risks associated with the purchase of the Bonds, see “BOND 
OWNERS’ RISKS.”  

 
NEITHER THE BONDS, THE OBLIGATION OF THE AUTHORITY TO PAY PRINCIPAL 

OF OR INTEREST THEREON, NOR THE OBLIGATION OF THE CITY TO MAKE THE LEASE 
PAYMENTS, CONSTITUTE A DEBT OR A LIABILITY OF THE AUTHORITY, THE CITY, THE 
STATE OR ANY OF ITS POLITICAL SUBDIVISIONS WITHIN THE MEANING OF ANY 
CONSTITUTIONAL LIMITATION ON INDEBTEDNESS, OR A PLEDGE OF THE FULL FAITH 
AND CREDIT OF THE CITY.  THE BONDS ARE SECURED SOLELY BY THE PLEDGE OF 
REVENUES AND CERTAIN FUNDS HELD UNDER THE INDENTURE.  THE BONDS ARE 
NOT SECURED BY A PLEDGE OF THE TAXING POWER OF THE CITY.  

 
 

FINANCING PLAN 
 
The Bonds are being issued to (i) finance the Project, (ii) fund a portion of capitalized 

interest on the Bonds through June 1, 2022, and (iii) pay the costs of issuing the Bonds.   
 

The Project 
 

Fire Station Two. The fire station component of the Project consists of the replacement 
of the former Fire Station No. 2 building with a new fire station on the same site located at 1263 
Yosemite Drive in the City, near the intersection of Highway 680 and East Calaveras Boulevard. 
The former fire station was constructed in 1969 and had reached the end of its service life. The 
new fire station is planned to be approximately 10,300 square feet on a single level and will be 
built on the same site. The station is designed to provide for additional fire apparatus, 
sustainable elements, gender equality/privacy, operational efficiencies to improve response 
times and to meet current building and fire codes for “essential services buildings.” Project costs 
also include leasing and tenant improvements for a temporary fire station, building demolition, 
furnishings, fixtures, and equipment, and site improvements.  Demolition of the former First 
Station No. 2 building is complete. Construction is expected to begin in January 2021 and to be 
completed by spring of 2022.  

 
Energy Efficiency Improvements. The energy efficiency improvements are planned 

pursuant to an Energy Services Agreement with Engie Services U.S., Inc. (Engie) in which 
Engie performed facility audits and equipment surveys in order to understand the City’s current 
infrastructure and energy/water usage and to make recommendations for improvements that 
would result in energy and water savings for the City. In addition to cost savings, 
implementation of potential projects could also result in environmental benefits, improvements in 
user experience, and enhancement to City facility resiliency. The improvements generally 
consist of utility modernization, LED lighting upgrades, and energy resiliency improvements to 
certain facilities to mitigate impacts from future power outages.     

 
Total Estimated Project Cost.  The total cost of the Project is estimated at $27.10 million, 

of which $20.88 million is expected to be funded with the net proceeds of the Bonds, and the 
remainder from funds already spent by the City or available to the City to be spent on future 
costs as part of its Capital Improvement Program (CIP). Bond proceeds in the approximate 
amount of $9.60 million are expected to finance the estimated $15.82 million cost of the fire 
station and Bond proceeds in the approximate amount of $11.28 million are expected to finance 
the estimated $11.28 million cost of the energy efficiency improvements.   
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Estimated Sources and Uses 
 
The estimated sources and uses of funds relating to the Bonds are as follows: 
  

Sources:   
Principal Amount of Bonds $ 
Plus (Less): [Net] Original Issue Premium (Discount)  

     TOTAL SOURCES $ 
  

Uses:   
Project Fund $ 
Capitalized Interest(1)  
Costs of Issuance(2)  

     TOTAL USES $ 

       
(1) Includes amount necessary to pay a portion of interest on the Bonds through and including June 1, 2022. 
(2) Represents funds to be used to pay Costs of Issuance, which include legal fees, printing costs, rating 

agency fees, Underwriter’s discount and other costs of issuing the Bonds.   
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THE LEASED PROPERTY 
 

Initial Leased Property 
 

The initial Leased Property is, collectively, (i) the site of the fire station component of the 
Project, together with the new Fire Station No. 2 building being constructed thereon, and (ii) the 
Barbara Lee Senior Center located at 40 N. Milpitas Boulevard within the City. The Lease 
provides that, subject to the conditions therein regarding value, property may be released from 
the Lease. See “–Substitution and Release of Leased Property,” below.  Accordingly, upon 
completion of the fire station component of the Project, the City anticipates sufficient value will 
exist for the Barbara Lee Senior Center to be released as a component of the Leased Property, 
with the result that the new Fire Station No. 2, including the site on which it is built, will serve as 
the sole Leased Property.  

 
Fire Station No. 2.  As noted above, a portion of the proceeds of the Bonds will be used 

for the fire station component of the Project, which consists of the replacement of the former 
Fire Station No. 2 building with a new fire station on the same site. Demolition of the former First 
Station No. 2 building is complete, and completion of the new fire station building is expected by 
mid-2022. 

 
Fire Station No. 2 is located at 1263 Yosemite Drive in the City, near the intersection of 

Highway 680 and East Calaveras Boulevard.  The City estimates the value of the site on which 
the new Fire Station No. 2 is being constructed is $3.2 million. For additional details on Fire 
Station No. 2 and its site, see “FINANCING PLAN – The Project” above. 

 
Barbara Lee Senior Center.  The Barbara Lee Senior Center, located adjacent to City 

Hall, was built in 2010 and serves as a community amenity for senior citizens of the City. It is 
constructed of wood, steel and concrete, and covers approximately 22,091 square feet on a 
single level, with an insured value of approximately $10.9 million, on the site of the Senior 
Center, which is estimated to be worth approximately $10 million. 

 
The facility consists of a Community Room/auditorium, two game rooms (one for table 

games and one with pool and ping pong), three classrooms, an art room, an exercise/dance 
room, and a fitness center. The facility also has a lounge and coffee/snack bar area, and a Case 
Manager services area.  The Senior Center offers many programs and activities, such as 
classes, trips, socials and a weekday lunch program.  In addition, the Barbara Lee Senior 
Center Community Room, conference room, and classrooms are available for rent. 

 
The City may install or permit to be installed other items of equipment or other personal 

property in or upon the Leased Property.  All such items will remain the sole property of the City 
and may be modified or removed by the City at any time, provided that the City must repair all 
damage to the Leased Property resulting from the installation, modification or removal of any 
such items. 

 
Substitution and Release 

 
Release of Leased Property. Under the Lease, the City has the option at any time and 

from time to time to release any portion of the Leased Property from the Lease (the “Released 
Property”) provided that the City has satisfied all of the requirements under the Lease that are 
conditions precedent to such removal, which include (among others) the following: the City must 
file with the Authority and the Trustee, and cause to be recorded in the office of the Santa Clara 
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County Recorder sufficient memorialization of, an amendment of the Lease, the Site Lease and 
the Assignment Agreement that removes the Released Property from the Site Lease, the Lease 
and the Assignment Agreement, and the City must certify in writing to the Authority and the 
Trustee that the value of the property that remains subject to the Lease following such release is 
at least equal to the then outstanding principal amount of the Bonds, and the fair rental value of 
the property that remains subject to the Lease following such release is at least equal to the 
Lease Payments thereafter coming due and payable thereunder. Upon the satisfaction of all the 
conditions precedent set forth in the Lease, the term of the Lease will end as to the Released 
Property.  The City is not entitled to any reduction, diminution, extension or other modification of 
the Lease Payments whatsoever as a result of such release.   

 
As noted above, upon completion of the new Fire Station No. 2 facility, the City 

anticipates that there will be sufficient value from the Fire Station No. 2 site and facility such that 
it can, and will automatically, release the Barbara Lee Senior Center as part of the Leased 
Property.  

 
Substitution of Lease Property. Under the Lease, the City has the option at any time 

and from time to time, to substitute other real property (the “Substitute Property”) for the 
Leased Property or any portion thereof (the “Former Property”), upon satisfaction of all of the 
conditions set forth in the Lease, which include (among others) the following:  

 
• The City must file with the Authority and the Trustee, and cause to be recorded in 

the office of the Santa Clara County Recorder sufficient memorialization of, an amendment 
of the Site Lease, Lease and Assignment Agreement that adds the legal description of the 
Substitute Property and deletes therefrom the legal description of the Former Property. 

 
• The City must certify in writing to the Authority and the Trustee that the Substitute 

Property serves the municipal purposes of the City and constitutes property which the City is 
permitted to lease under the laws of the State of California, and has been determined to be 
important to the proper, efficient and economic operation of the City and to serve a proper 
governmental function of the City. 

 
•  The City must file with the Authority and the Trustee a written certificate of the 

City or other written evidence stating that the estimated fair rental value of the Leased 
Property following the substitution will be at least equal to the aggregate principal amount of 
the Bonds then outstanding, and that the useful life of the Substitute Property at least 
extends to the stated termination date of the Lease. 

 
Upon the satisfaction of all the conditions precedent contained in the Lease, the term of 

the Lease will end as to the Former Property and commence as to the Substitute Property, and 
all references to the Former Property will apply with full force and effect to the Substitute 
Property.  The City is not entitled to any reduction, diminution, extension or other modification of 
the Lease Payments whatsoever as a result of any substitution of property under this provision 
of the Lease.  
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DEBT SERVICE SCHEDULE 
 
The table below shows annual debt service payments on the Bonds.  
 

Year Ending 
June 1 

 
Principal 

 
Interest 

Total 
Debt Service 

    

    

    

    

    

    

    

    

    

    

    

    

    

    

    

    

    

    

    

    

    

Total:    
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THE BONDS 
 

This section provides summaries of the Bonds and certain provisions of the Indenture.  
See APPENDIX C for a more complete summary of the Indenture.  Capitalized terms used but 
not defined in this section have the meanings given in APPENDIX C.   

 

Authority for Issuance 
 
The Bonds are being issued under the Law, the Indenture, the Authority Resolution 

(which was adopted by the Board of the Authority on October [20], 2020), and the City 
Resolution (which was adopted by the City Council on October [20], 2020). 

 
General Provisions 

 
Bond Terms.  The Bonds will be dated their date of delivery and issued in fully 

registered form without coupons in denominations of $5,000 or any integral multiple of $5,000.  
The Bonds will mature in the amounts and on the dates, and bear interest at the annual rates, 
set forth on the inside cover page of this Official Statement.   

 
Payments of Principal and Interest.  Interest on the Bonds will be payable on June 1 

and December in each year, beginning June 1, 2021 (each an “Interest Payment Date”). 
Interest on the Bonds is payable from the Interest Payment Date next preceding the date of its 
authentication unless: a Bond is authenticated on or before an Interest Payment Date and after 
the close of business on the preceding Record Date, in which event it will bear interest from 
such Interest Payment Date, a Bond is authenticated on or before 15 days prior to the first 
Interest Payment Date, in which event interest thereon will be payable from the Closing Date, or 
interest on any Bond is in default as of the date of authentication thereof, in which event interest 
thereon will be payable from the date to which interest has been paid in full, payable on each 
Interest Payment Date. 

 
Interest is computed on the basis of a 360-day year composed of 12 months of 30 days 

each and payable on each Interest Payment Date to the persons in whose names the 
ownership of the Bonds is registered on the Registration Books at the close of business on the 
immediately preceding Record Date, except as provided below.  Interest on any Bond which is 
not punctually paid or duly provided for on any Interest Payment Date is payable to the person 
in whose name the ownership of such Bond is registered on the Registration Books at the close 
of business on a special record date for the payment of such defaulted interest to be fixed by 
the Trustee, notice of which is given to such Owner by first-class mail not less than 10 days 
prior to such special record date. 

 
The Trustee will pay interest on the Bonds by check of the Trustee mailed by first class 

mail, postage prepaid, on each Interest Payment Date to the Owners of the Bonds at their 
respective addresses shown on the Registration Books as of the close of business on the 
preceding Record Date.  At the written request of the Owner of Bonds in an aggregate principal 
amount of at least $1,000,000, which written request is on file with the Trustee as of any Record 
Date, the Trustee will pay interest on such Bonds on each succeeding Interest Payment Date by 
wire transfer in immediately available funds to such account of a financial institution within the 
United States of America as specified in such written request, which written request will remain 
in effect until rescinded in writing by the Owner.   
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While the Bonds are subject to the book-entry system, the principal, interest and any 
redemption premium with respect to the Bonds will be paid by the Trustee to DTC for 
subsequent disbursement to beneficial owners of the Bonds.  See “– Book-Entry Only System” 
below. 

 
Record Date.  Under the Indenture, “Record Date” means, with respect to any Interest 

Payment Date, the 15th calendar day of the month preceding such Interest Payment Date, 
whether or not such day is a Business Day. 

 
Transfer, Registration and Exchange 

 
The following provisions regarding the exchange and transfer of the Bonds apply only 

during any period in which the Bonds are not subject to DTC’s book-entry system.  While the 
Bonds are subject to DTC’s book-entry system, their exchange and transfer will be effected 
through DTC and the Participants and will be subject to the procedures, rules and requirements 
established by DTC.  See “APPENDIX F – DTC AND THE BOOK-ENTRY ONLY SYSTEM.”  

 
Bond Register.  The Trustee will keep or cause to be kept, at the Office of the Trustee, 

sufficient records for the registration and transfer of ownership of the Bonds, which will upon 
reasonable notice as agreed to by the Trustee, be open to inspection during regular business 
hours by the Authority; and, upon presentation for such purpose, the Trustee will, under such 
reasonable regulations as it may prescribe, register or transfer or cause to be registered or 
transferred, on such records, the ownership of the Bonds as provided in the Indenture.  

 
Transfer and Exchange.  Any Bond may, in accordance with its terms, be transferred, 

upon the Registration Books, by the person in whose name it is registered, in person or by a 
duly authorized attorney of such person, upon surrender of such Bond to the Trustee at its 
Office for cancellation, accompanied by delivery of a written instrument of transfer in a form 
acceptable to the Trustee, duly executed.  The Trustee will require the Owner requesting such 
transfer to pay any tax or other governmental charge required to be paid with respect to such 
transfer.   

 
Whenever any Bond is or Bonds are surrendered for transfer, the Authority will execute 

and the Trustee will authenticate and deliver to the transferee a new Bond or Bonds of like 
series, interest rate, maturity and aggregate principal amount.  The Authority will pay the cost of 
printing Bonds and any services rendered or expenses incurred by the Trustee in connection 
with any transfer of Bonds.   

 
The Bonds may be exchanged at the Office of the Trustee for a like aggregate principal 

amount of Bonds of other authorized denominations and of the same series, interest rate and 
maturity.  The Trustee will require the Owner requesting such exchange to pay any tax or other 
governmental charge required to be paid with respect to such exchange.  The Authority will pay 
the cost of printing Bonds and any services rendered or expenses incurred by the Trustee in 
connection with any exchange of Bonds. 

 
The Trustee may refuse to transfer or exchange, under the provisions of the Indenture 

described above, any Bonds selected by the Trustee for redemption under the Indenture, or any 
Bonds during the period established by the Trustee for the selection of Bonds for redemption. 
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Redemption* 
 
Optional Redemption.  The Bonds maturing on or before June 1, _____, are not 

subject to redemption prior to their respective stated maturities.  The Bonds maturing on or after 
June 1, _____, are subject to redemption in whole, or in part at the at the election of the 
Authority among maturities on such basis as designated by the Authority and by lot within a 
maturity, at the option of the Authority, on any date on or after June 1, _____, from any available 
source of funds, at a redemption price equal to 100% of the principal amount thereof to be 
redeemed together with accrued interest thereon to the redemption date, without premium.  

 
Mandatory Sinking Fund Redemption.  The Bonds maturing June 1, _____ (the “Term 

Bonds”) are subject to mandatory redemption in part by lot, at a redemption price equal to 
100% of the principal amount thereof to be redeemed, without premium, in the aggregate 
respective principal amounts and on June 1 in the respective years as set forth in the following 
table; provided, however, that if some but not all of the Term Bonds have been optionally 
redeemed, the total amount of all future sinking fund payments shall be reduced by the 
aggregate principal amount of the Term Bonds so redeemed, to be allocated among such 
sinking fund payments in integral multiples of $5,000 as determined by the Authority (as set 
forth in a schedule provided by the Authority to the Trustee). 

 
Term Bonds Maturing June 1, ______ 

 
Sinking Fund 

Redemption Date 
(June 1) 

 
Principal Amount 
To Be Redeemed 

  
  
  
  
  

 
Extraordinary Mandatory Redemption. The Bonds are subject to mandatory 

redemption prior to maturity in whole or in part, among maturities as determined by the 
Authority, on any date, at a redemption price equal to 100% of the principal amount thereof to 
be redeemed (plus accrued but unpaid interest to the redemption date), without premium, from 
Net Proceeds received under from amounts deposited in the Insurance and Condemnation 
Fund under the Indenture, and any other funds available under the Indenture for purposes of 
that fund. 

  
Selection of Bonds for Redemption. Whenever provision is made in the Indenture for 

the redemption of less than all of the Bonds of a single maturity, the Trustee will select the 
Bonds of that maturity to be redeemed by lot in any manner which the Trustee in its sole 
discretion deems appropriate.  For purposes of such selection, the Trustee will treat each Bond 
as consisting of separate $5,000 portions and each such portion will be subject to redemption 
as if such portion were a separate Bond.  

 
Notice of Redemption.  The Trustee will give notice of redemption of the Bonds by first 

class mail, postage prepaid, not less than 20 nor more than 60 days before any redemption 

                                                
* Preliminary; subject to change. 
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date, to the respective Owners of any Bonds designated for redemption at their addresses 
appearing on the Registration Books and to one or more Securities Depositories and to the 
Municipal Securities Rulemaking Board.  

 
Neither the failure to receive any notice nor any defect therein will affect the sufficiency 

of the proceedings for such redemption or the cessation of accrual of interest from and after the 
redemption date.  Notice of redemption of Bonds will be given by the Trustee, at the expense of 
the Authority, for and on behalf of the Authority.  

 
However, while the Bonds are subject to DTC’s book-entry system, the Trustee will be 

required to give notice of redemption only to DTC as provided in the letter of representations 
executed by the Authority and received and accepted by DTC.  DTC and the Participants will 
have sole responsibility for providing any such notice of redemption to the beneficial owners of 
the Bonds to be redeemed.  Any failure of DTC to notify any Participant, or any failure of 
Participants to notify the Beneficial Owner of any Bonds to be redeemed, of a notice of 
redemption or its content or effect will not affect the validity of the notice of redemption, or alter 
the effect of redemption set forth in the Indenture.  

 
Rescission of Redemption Notice. The Authority has the right to rescind any notice of 

the redemption of Bonds under the Indenture by written notice to the Trustee on or prior to the 
dated fixed for redemption.  Any notice of redemption will be cancelled and annulled if for any 
reason funds will not be or are not available on the date fixed for redemption for the payment in 
full of the Bonds then called for redemption, and such cancellation will not constitute an Event of 
Default.  The Authority and the Trustee have no liability to the Bond Owners or any other party 
related to or arising from such rescission of redemption.  The Trustee will mail notice of such 
rescission of redemption in the same manner as the original notice of redemption was sent 
under the Indenture.  

 
Effect of Redemption. When notice of redemption has been duly given as set forth in 

the Indenture, and moneys for payment of the redemption price of, together with interest 
accrued to the date fixed for redemption on, including any applicable premium, the Bonds (or 
portions thereof) so called for redemption being held by the Trustee, on the redemption date 
designated in such notice, the Bonds (or portions thereof) so called for redemption will become 
due and payable, interest on the Bonds so called for redemption will cease to accrue, those 
Bonds (or portions thereof) will cease to be entitled to any benefit or security under the 
Indenture, and the Owners of those Bonds will have no rights in respect thereof except to 
receive payment of the redemption price thereof.  

 
Book-Entry Only System 

 
The Bonds will be issued as fully registered bonds in book-entry only form, registered in 

the name of Cede & Co. as nominee of DTC, and will be available to ultimate purchasers in the 
denomination of $5,000 or any integral multiple of $5,000, under the book-entry system 
maintained by DTC.  While the Bonds are subject to the book-entry system, the principal, 
interest and any redemption premium with respect to a Bond will be paid by the Trustee to DTC, 
which in turn is obligated to remit such payment to its DTC Participants for subsequent 
disbursement to Beneficial Owners of the Bonds.  Purchasers of the Bonds will not receive 
certificates representing their interests therein, which will be held at DTC.   

 
See “APPENDIX F – DTC AND THE BOOK-ENTRY ONLY SYSTEM” for further 

information regarding DTC and the book-entry system.    
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SECURITY FOR THE BONDS 
 
The principal of and interest on the Bonds are not a debt of the Authority or the City, nor 

a legal or equitable pledge, charge, lien or encumbrance, upon any of their respective property, 
or upon any of their income, receipts, or revenues except the Revenues and other amounts 
pledged under the Indenture. 

 
This section provides summaries of the security for the Bonds and certain provisions of 

the Indenture, the Lease and the Site Lease.  See “APPENDIX C – Summary of Principal Legal 
Documents” for a more complete summary of the Indenture, the Lease and the Site Lease.  
Capitalized terms used but not defined in this section have the meanings given in APPENDIX C.   
 
Revenues; Pledge of Revenues 

 
Pledge of Revenues and Other Amounts.  Under the Indenture, subject only to the 

provisions of the Indenture permitting the application thereof for the purposes and on the terms 
and conditions set forth therein, all of the Revenues and all amounts (including proceeds of the 
sale of the Bonds) held in any fund or account established under the Indenture are pledged to 
secure the payment of the principal of and interest and premium (if any) on the Bonds in 
accordance with their terms and the provisions of the Indenture.  This pledge constitutes a lien 
on and security interest in the Revenues and such amounts and will attach, be perfected and be 
valid and binding from and after the Closing Date, without the need for any physical delivery 
thereof or further act.  

 
Definition of Revenues.  “Revenues” are defined in the Indenture as follows:  
 

(a)  all amounts received by the Authority or the Trustee under or with respect 
to the Lease, including, without limiting the generality of the foregoing, all of the Lease 
Payments (including both timely and delinquent payments, any late charges, and 
whether paid from any source), but excluding (i) any amounts the City is obligated to pay 
under the Lease as additional amounts of rental for the use and occupancy of the 
Leased Property if such additional amounts of rental are pledged or assigned for the 
payment of any bonds (other than the Bonds or Additional Bonds), notes, leases or other 
obligations, and (ii) any Additional Rental Payments (described below); and  

 
(b)  all interest, profits or other income derived from the investment of 

amounts in any fund or account established under the Indenture.  
 

Assignment to Trustee 
 
Under the Assignment Agreement, the Authority will transfer to the Trustee all of the 

rights of the Authority in the Lease (other than the rights of the Authority under the provisions of 
the Lease regarding Additional Rental Payments, repayment of advances, indemnification, and 
the payment of attorneys’ fees).  The Trustee is entitled to collect and receive all of the 
Revenues, and any Revenues collected or received by the Authority will be deemed to be held, 
and to have been collected or received, by the Authority as the agent of the Trustee and will 
immediately be paid by the Authority to the Trustee.  The Trustee is also entitled to and will, 
subject to the provisions of the Indenture regarding duties of the Trustee, take all steps, actions 
and proceedings which the Trustee determines to be reasonably necessary in its judgment to 
enforce, either jointly with the Authority or separately, all of the rights of the Authority and all of 
the obligations of the City under the Lease. 
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Allocation of Funds by Trustee 

 
Deposit of Revenues into Bond Fund.  All Revenues shall be promptly deposited by 

the Trustee upon receipt thereof in a special fund designated as the “Bond Fund” which the 
Trustee shall establish, maintain and hold in trust; except that all moneys received by the 
Trustee and required under the Indenture or under the Lease to be deposited in the Redemption 
Fund or the Insurance and Condemnation Fund shall be promptly deposited in such funds.  All 
Revenues deposited with the Trustee shall be held, disbursed, allocated and applied by the 
Trustee only as provided in the Indenture.  Any surplus remaining in the Bond Fund, after 
payment in full of (i) the principal of and interest on the Bonds or provision therefore under the 
Indenture, and (ii) any applicable fees and expenses to the Trustee, shall be withdrawn by the 
Trustee and remitted to the City. 

 
Transfers from the Bond Fund.  On or before each Interest Payment Date, the Trustee 

will transfer from the Bond Fund and deposit into the following respective accounts (each of 
which the Trustee will establish and maintain within the Bond Fund), the following amounts in 
the following order of priority:  

 
Deposit to Interest Account.  The Trustee will deposit in the Interest Account an 

amount required to cause the aggregate amount on deposit in the Interest Account to be 
at least equal to the amount of interest becoming due and payable on such Interest 
Payment Date on all Bonds then Outstanding. 

 
Deposit to Principal Account.  The Trustee will deposit in the Principal Account 

an amount required to cause the aggregate amount on deposit in the Principal Account 
to equal the principal amount of the Bonds coming due and payable on such Interest 
Payment Date. 

 
Application of Accounts within Bond Fund.   
 

Application of Interest Account.  All amounts in the Interest Account will be used 
and withdrawn by the Trustee solely for the purpose of paying interest on the Bonds as it 
comes due and payable (including accrued interest on any Bonds purchased or 
redeemed prior to maturity). 
 

Application of Principal Account.  All amounts in the Principal Account will be 
used and withdrawn by the Trustee solely to pay the principal amount of the Bonds at 
their respective maturity dates. 

 
Application of Redemption Fund.  The Trustee shall establish and maintain the 

Redemption Fund, into which the Trustee shall deposit a portion of the Revenues received, in 
accordance with a Written Request of the Authority, amounts in which shall be used and 
withdrawn by the Trustee solely for the purpose of paying the principal and premium (if any) of 
any Bonds to be optionally redeemed under the Indenture. 

 
 Lease Payments 

 
Requirement to Make Lease Payments.  Under the Lease, subject to the provisions of 

the Lease concerning rental abatement (see – “Abatement,” below) and prepayment of Lease 
Payments, the City agrees to pay to the Authority, its successors and assigns, the Lease 

266



 

-14- 

Payments in the respective amounts specified in the Lease, to be due and payable in 
immediately available funds on the Interest Payment Dates immediately following each of the 
respective Lease Payment Dates specified in the Lease, and to be deposited by the City with 
the Trustee on each of the Lease Payment Dates specified in the Lease (defined as the 5th 
Business Day immediately preceding each Interest Payment Date).   

 
Any amount held in the Bond Fund, the Interest Account and the Principal Account on 

any Lease Payment Date (other than amounts resulting from the prepayment of the Lease 
Payments in part but not in whole under the Lease, and amounts required for payment of past 
due principal or interest on any Bonds not presented for payment) will be credited towards the 
Lease Payment then required to be paid hereunder.   

 
The City is not required to deposit any Lease Payment with the Trustee on any Lease 

Payment Date if the amounts then held in the Bond Fund, the Interest Account and the Principal 
Account are at least equal to the Lease Payment then required to be deposited with the Trustee.   

 
The Lease Payments payable in any Rental Period are for the use of the Leased 

Property during that Rental Period.  
 
Rate on Overdue Lease Payments.  If the City fails to make any of the payments of 

Lease Payments required in the Lease, the payment in default will continue as an obligation of 
the City until the amount in default has been fully paid, and the City agrees to pay the same with 
interest thereon, from the date of default to the date of payment at the highest rate of interest on 
any Outstanding Bond. 

 
Fair Rental Value.  The aggregate amount of the Lease Payments and Additional 

Rental Payments coming due and payable during each Rental Period constitute the total rental 
for the Leased Property for such Rental Period, and are payable by the City in each Rental 
Period for and in consideration of the right of the use and occupancy of, and the continued quiet 
use and enjoyment of the Leased Property during each Rental Period.  The Authority and the 
City have agreed and determined that the total Lease Payments represent the fair rental value 
of the Leased Property.  In making that determination, consideration has been given to the 
estimated value of the Leased Property, other obligations of the City and the Authority under the 
Lease, the uses and purposes which may be served by the Leased Property and the benefits 
therefrom which will accrue to the City and the general public. 

 
Additional Rental Payments.  In addition to the Lease Payments, the City shall pay 

when due the following amounts of Additional Rental Payments in consideration of the lease of 
the Leased Property by the City from the Authority: 

 
(a) All fees and expenses incurred by the Authority in connection with or by reason of 

its leasehold estate in the Leased Property, when due; 
 
(b) All reasonable compensation to the Trustee for all services rendered under the 

Indenture and for all reasonable expenses, charges, costs, liabilities, legal fees 
and other disbursements incurred in and about the performance of its powers and 
duties under the Indenture; 

 
(c) The reasonable fees and expenses of such accountants, consultants, attorneys 

and other experts as may be engaged by the Authority or the Trustee to prepare 
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audits, financial statements, reports, opinions or provide such other services 
required under the Lease or the Indenture; 

 
(d) Amounts coming due and payable as Excess Investment Earnings in accordance 

with the Lease; and 
 
(e) The reasonable out-of-pocket expenses of the Authority in connection with the 

execution and delivery of the Lease or the Indenture, or in connection with the 
issuance of the Bonds, including but not limited to any and all expenses incurred in 
connection with the authorization, sale and delivery of the Bonds, or incurred by 
the Authority in connection with any litigation which may at any time be instituted 
involving the Lease, the Bonds, the Indenture or any of the other documents 
contemplated thereby, or otherwise incurred in connection with the administration 
of the Lease. 

 
Limited Obligation 

 
THE OBLIGATION OF THE CITY TO MAKE THE LEASE PAYMENTS DOES NOT 

CONSTITUTE A DEBT OF THE CITY, THE AUTHORITY OR THE STATE OR OF ANY 
POLITICAL SUBDIVISION THEREOF WITHIN THE MEANING OF ANY CONSTITUTIONAL 
OR STATUTORY DEBT LIMIT OR RESTRICTION, AND DOES NOT CONSTITUTE AN 
OBLIGATION FOR WHICH THE CITY IS OBLIGATED TO LEVY OR PLEDGE ANY FORM OF 
TAXATION OR FOR WHICH THE CITY HAS LEVIED OR PLEDGED ANY FORM OF 
TAXATION. 

 
Additional Bonds 

 
In addition to the Bonds, the Authority may establish one or more other issues of 

Additional Bonds secured and payable from the Revenues on a parity with the Bonds, and may 
issue and deliver such Additional Bonds in such principal amount as shall be determined by the 
Authority, but only upon compliance by the Authority with specific conditions set forth in the 
Indenture, which are conditions precedent to the issuance of such Additional Bonds and include 
the following: 

 
(a) The Authority shall have entered into an amendment to the Lease, in and 

by which the City obligates itself in the manner provided in the Lease to make Lease 
Payments for the lease of the Leased Property at the times and in the amounts sufficient 
to provide for the payment of the principal of and interest on such Additional Bonds as 
such principal and interest become due and to make all other payments in the manner 
provided in the Lease, and the City shall certify in writing, that such Lease Payments, as 
amended, in any year shall not exceed the then fair rental value of the Leased Property. 

 
(b) If necessary to ensure that the Lease Payments payable after the 

issuance of Additional Bonds does not exceed the fair rental value of the Leased 
Property in any year, the Authority and the City shall have amended the Lease to add 
additional property to the Leased Property. 
 

Source of Lease Payments; Covenant to Budget and Appropriate 
 
The Lease Payments are payable from any source of available funds of the City, subject 

to the provisions of the Lease regarding abatement.  See “– Abatement” herein. 
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Under the Lease, the City covenants to take all actions required to include the Lease 

Payments in each of its budgets during the Term of the Lease and to make the necessary 
appropriations for all Lease Payments and Additional Rental Payments.  This covenant of the 
City constitutes a duty imposed by law and each and every public official of the City is required 
to take all actions required by law in the performance of the official duty of such officials to 
enable the City to carry out and perform the covenants and agreements in the Lease agreed to 
be carried out and performed by the City.   

 
Abatement 

 
Termination or Abatement Due to Eminent Domain.  Under the Lease, if the Leased 

Property is taken permanently under the power of eminent domain or sold to a government 
threatening to exercise the power of eminent domain, the Term of the Lease thereupon ceases 
as of the day possession is taken.  If less than all of the Leased Property is taken permanently, 
or if the Leased Property is taken temporarily, under the power of eminent domain, then: 

 
(a) the Lease will continue in full force and effect with respect thereto and 

does not terminate by virtue of such taking, and the parties waive the benefit of any law 
to the contrary; and 

 
(b) the Lease Payments are subject to abatement in an amount determined 

by the City such that the resulting Lease Payments represent fair consideration for the 
use and occupancy of the remaining usable portions of the Leased Property. 
 
Abatement Due to Damage or Destruction.  The Lease Payments are subject to 

abatement during any period in which by reason of damage or destruction (other than by 
eminent domain as described above) there is substantial interference with the use and 
occupancy by the City of the Leased Property or any portion thereof.   

 
The Lease Payments are subject to abatement in an amount determined by the City 

such that the resulting Lease Payments represent fair consideration for the use and occupancy 
of the remaining usable portions of the Leased Property not damaged or destroyed.  Such 
abatement will continue for the period commencing with such damage or destruction and ending 
with the substantial completion of the work of repair or reconstruction.   

 
If any such damage or destruction occurs, the Lease continues in full force and effect 

and the City waives any right to terminate this Lease by virtue of any such damage and 
destruction.   

 
Property Insurance  

 
Liability and Property Damage Insurance.  Under the Lease, the City is required to 

maintain or cause to be maintained throughout the Term of the Lease, but only if and to the 
extent available from reputable insurers at reasonable cost in the reasonable opinion of the City, 
a standard commercial general liability insurance policy or policies in protection of the Authority, 
the City, and their respective members, officers, agents, employees and assigns.   

 
Such policy or policies must provide for indemnification of said parties against direct or 

contingent loss or liability for damages for bodily and personal injury, death or property damage 
occasioned by reason of the operation of the Leased Property.  Such policy or policies must 
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provide coverage in such liability limits and be subject to such deductibles as the City deems 
adequate and prudent.   

 
Such insurance may be maintained as part of or in conjunction with any other insurance 

coverage carried by the City, and may be maintained in whole or in part in the form of self-
insurance by the City, subject to the provisions of the Lease regarding self-insurance, or in the 
form of the participation by the City in a joint powers agency or other program providing pooled 
insurance.  The proceeds of such liability insurance must be applied toward extinguishment or 
satisfaction of the liability with respect to which paid. 

 
Casualty Insurance.  Under the Lease, the City is required to procure and maintain, or 

cause to be procured and maintained, throughout the Term of the Lease, casualty insurance 
against loss or damage to all buildings situated on the Leased Property, in an amount at least 
equal to the lesser of (a) 100% of the replacement value of the insured buildings, or (b) 100% of 
the aggregate principal amount of the Outstanding Bonds.   

 
Such insurance must, as nearly as practicable, cover loss or damage by explosion, 

windstorm, riot, aircraft, vehicle damage, fire and such other hazards as are normally covered 
by such insurance, and must include earthquake insurance if available at reasonable cost from 
reputable insurers in the judgment of the City.  Such insurance may be subject to such 
deductibles as the City deems adequate and prudent.   

 
Such insurance may be maintained as part of or in conjunction with any other insurance 

coverage carried by the City, and may be maintained in whole or in part in the form of the 
participation by the City in a joint powers agency or other program providing pooled insurance; 
provided that such insurance may not be maintained by the City in the form of self-insurance.  
The Net Proceeds of such insurance must be applied as provided in the Lease. 

 
Rental Interruption Insurance.  Under the Lease, the City is required to procure and 

maintain, or cause to be procured and maintained, throughout the Term of the Lease, rental 
interruption or use and occupancy insurance to cover loss, total or partial, of the use of any 
portion of the Leased Property constituting buildings or other improvements as a result of any of 
the hazards covered in the casualty insurance requirements described above, in an amount at 
least equal to the maximum such Lease Payments coming due and payable during any 
consecutive two Fiscal Years.   

 
Such insurance may be maintained as part of or in conjunction with any other insurance 

coverage carried by the City, and may be maintained in whole or in part in the form of the 
participation by the City in a joint powers agency or other program providing pooled insurance; 
provided that such insurance may not be maintained by the City in the form of self-insurance.  
The Net Proceeds of such insurance, if any, must be paid to the Trustee and deposited in the 
Bond Fund, to be applied as a credit towards the payment of the Lease Payments allocable to 
the insured improvements as they become due and payable. 

 
Insurance Net Proceeds; Form of Policies.  Each policy of casualty insurance, rental 

interruption insurance and title insurance maintained under the Lease must name the Trustee 
as loss payee so as to provide that all proceeds thereunder are payable to the Trustee.  The 
City shall pay or cause to be paid when due the premiums for all insurance policies required by 
the Lease.  All such policies shall provide that the Trustee is given 30 days’ notice of each 
expiration, any intended cancellation thereof or reduction of the coverage provided thereby.   
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The City must file with the Trustee annually, within 90 days following the close of each 
Fiscal Year, a certificate of the City stating that all policies of insurance required under the 
Lease are then in full force and effect.  The Trustee has no responsibility for the sufficiency, 
adequacy or amount of any insurance or self-insurance herein required and is fully protected in 
accepting payment on account of such insurance or any adjustment, compromise or settlement 
of any loss. 

 
If any liability and property damage insurance maintained under the Lease is provided in 

the form of self-insurance, the City must file with the Trustee annually, within 90 days following 
the close of each Fiscal Year, a statement of the risk manager of the City or an independent 
insurance adviser engaged by the City identifying the extent of such self-insurance and stating 
the determination that the City maintains sufficient reserves with respect thereto.  If any such 
insurance is provided in the form of self-insurance by the City, the City has no obligation to 
make any payment with respect to any insured event except from those reserves. 

 
 

THE AUTHORITY 

The Authority was created as of March 1, 2016, by the City and the City of Milpitas 
Housing Authority under a Joint Exercise of Powers Agreement, for the purpose, among others, 
of having the Authority issue its bonds to finance the acquisition, construction and improvement 
of certain public capital improvements in the City.  The members of the City Council serve as 
the governing board of the Authority, and certain City staff serve as the officers of the Authority.  
The Joint Exercise of Powers Agreement was entered into under Article 1 (commencing with 
Section 6500) of Chapter 5 of Division 7 of Title 1 of the Government Code of the State of 
California.  The Authority is a separate entity constituting a public instrumentality of the State of 
California. 

 

THE CITY 

General 
 
The City was incorporated in January 1954 and encompasses 13.63 square miles. It is 

located in Santa Clara County, adjacent to the City of San Jose and 45 miles south of San 
Francisco, in the northern part of the County. The City is located within the “Silicon Valley” area, 
a region of the southern San Francisco Bay Area, widely considered a global center for high 
technology, innovation and social media. The Silicon Valley area corresponds roughly to the 
geographical Santa Clara Valley, although its boundaries have increased in recent decades. As 
a result of its location, the City has grown from a small agricultural town and later a stop-over 
point for travelers between Oakland and San Jose into one of the world’s premier computer and 
semiconductor producing areas. 

 
The City provides a full range of municipal services, including police, fire, neighborhood 

services, public improvements, planning, building and public facility inspection, engineering, 
water and sewer utilities, redevelopment, and general administrative services. 

 
For additional background, and certain demographic and economic information 

regarding the City and the County, see APPENDIX B. 
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City Government 

 
The City is a general law city and operates under a Council-Manager form of 

government.  The City Council, which is comprised of five members, is the City’s political and 
legislative body and is empowered by the general laws of the State of California to formulate 
City-wide policy, including a fiscal program, City services and appointment of the City Manager 
and the City Attorney.   

 
Of the five members of the City Council, four are elected at-large for staggered four-year 

terms, while the position of Mayor is selected every two years in a separate City-wide election.  
The City Council makes the ultimate planning and policy decisions for residents, and oversees 
the City’s approximate $220 million annual budget.  The five Council members carry out twice 
monthly public meetings. 

 
The current members of the City Council are as follows: 

Name and Office Current Term Expires 
Richard Tran, Mayor November 2020 
Bob Nunez, Vice-Mayor November 2020 
Karina R. Dominguez, Council Member November 2022 
Carmen Montano, Council Member November 2022 
Anthony Phan, Council Member November 2020 

 
The City Manager is responsible for the day-to-day administration of City business and 

the coordination of all City departments.  Below are brief biographies of the City Manager and 
certain members of the City’s professional staff: 

 
Steve McHarris, City Manager.  Mr. McHarris was appointed City Manager of the City in 

May 2020.  Prior to that, he had been serving as Interim City Manager since June 2019 and, 
before that, Deputy City Manager since 2018.  In his role as Deputy City Manager, he oversaw 
the operations of three departments: Building Safety and Housing, Planning, and Economic 
Development, as well as related inspection activities and development services in the 
Engineering and Fire departments. Mr. McHarris has a successful history with the City, having 
previously served as Director of Planning and Neighborhood Services from 2012 until 2015, 
when he worked for the City of San José as its Planning Official of the San José Planning, 
Building and Code Enforcement Department. Mr. McHarris’ 31 years of public service includes 
his service at Milpitas and San José, and his planning roles for the City of Fremont and 
University of California, Irvine. He advanced into planning and leadership roles with the cities of 
Soledad, Atascadero, Milpitas, and San José. He also served in the past as an appointed 
Design Review Board member for the City of Orange and an elected official in the County of 
San Luis Obispo. A graduate of California State Polytechnic University-Pomona, he holds a 
Master’s Degree in Public Administration/Urban Planning from California State University 
Fullerton and is an American Institute of Certified Planning (AICP) certified planner. 

 
Ashwini Kantak, Assistant City Manager.  Ashwini Kantak was appointed as Assistant 

City Manager for the City of Milpitas in June 2018. In this role, Ms. Kantak leads a wide range of 
operational, program, and policy priorities. Prior to joining Milpitas, Ms. Kantak worked for the 
City of San José where she served as the Chief Operating Officer of Environmental Services, a 
department with a budget of $310 million and 550 employees. In addition to oversight of the 
budget, regulatory compliance, legislative affairs, and sustainability, Ms. Kantak led a $1.4 
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billion capital improvement program. In previous roles, she led the implementation of the San 
José Green Vision, a 15-year strategic plan for economic growth and environmental 
stewardship, the coordination of the city’s multi-billion-dollar capital improvement program, and 
the development of several policies and citywide initiatives. Ms. Kantak is a licensed architect 
and has 10 years of experience in the private sector as a project architect. Ms. Kantak has 
undergraduate and graduate degrees in architecture and a graduate degree in public policy and 
administration. 

 
Walter C. Rossmann, Deputy City Manager.  Mr. Rossmann was appointed Director of 

Finance of the City in June 2019 and was recently promoted to Deputy City Manager.  Prior to 
joining the City, Mr. Rossmann held numerous roles grounded in finance, including Budget 
Director for the City of Palo Alto, Assistant Budget Director for the City of San José, supporting 
debt issuances, Deputy Director of Finance for Accounting for the City of San José and 
Purchasing and Procurement and Information Systems Manager for the City of San 
Diego.  Most recently, Mr. Rossmann served as Chief Operating Officer for the City of Santa 
Clara and, before that, as the Assistant City Manager for the City of Sunnyvale.  Mr. Rossmann 
holds a Master of Science in Applied Mathematics from Texas A&M University-Corpus Christi. 
In his role of Director of Finance, Mr. Rossmann oversees the Finance Department, and as 
Deputy City Manager he oversees the Public Safety Community Service Area. 

 
Tony Ndah, Public Works Director.  Mr. Ndah was appointed as the City’s Public Work 

Director in January 2018, having previously been appointed Deputy Public Works Director in 
July 2017.  Prior to joining the City, he worked for the Santa Clara Valley Water District.  He has 
over 20 years of experience in civil engineering, and is a licensed Professional Civil Engineer.  
He holds a bachelor’s degree in civil engineering and a master’s degree in Public Administration 
from San José State University.  In his role as Public Work’s Director, Mr. Ndah plans, 
organizes, directs and oversees the operations and maintenance of the Water System.  He also 
assists with providing recommendations to the City Engineer for the preparation and 
administration of capital improvements programs for the Water System. 

 
Steven P. Erickson, Engineering Director/City Engineer.  Mr. Erickson has been with the 

City for 29 years and was appointed as the City’s Engineering Director in January 2018, having 
previously been the Capital Improvement Program Manager since 2007. He has over 25 years 
of experience in civil engineering, and is a licensed Professional Civil Engineer.  He holds a 
bachelor’s degree in civil engineering from San José State University.  In his role as 
Engineering Director/City Engineer, Mr. Erickson directs and oversees the City’s Capital 
Improvement Program, manages work and activities within the city’s right-of-way, directs and 
oversees activities of the Land Development and Traffic Engineering Sections. 

 
Brian R. Sherrard, Fire Chief.  Mr. Sherrard was sworn in as the Milpitas Fire Chief in 

December 2018.  He was previously employed by Tualatin Valley Fire and Rescue for 26 
years.  He has over 30 years of experience in the fire service.  He holds a BA degree in 
Sociology/Social Work with a minor in Spanish from Pacific University, a BS in Fire 
Administration from Western Oregon University, and a Masters degree in Leadership from City 
University in Seattle.  He directs and oversees all divisions of the fire department including 
Administration, Operations, Emergency Medical Services, Fire Prevention, and the Office of 
Emergency Services. 
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CITY FINANCIAL INFORMATION 
 

Budgetary Process and Administration 
 
Annual Budget Adoption.  The annual operating budget is the primary short-term 

financial plan for the City. The operating budget serves as the policy document of the City 
Council for implementing its goals and objectives and sets forth estimates of resources available 
to fund services that are consistent with the City Council’s goals. Since no plan will prove to be 
an absolutely accurate reflection of future events, management must have sufficient flexibility to 
make adjustments during the year, provided these adjustments do not materially alter the 
general intent of the City Council when adopting the budget. As part of adopting the annual 
budget, the Council approves the Fiscal Policies and Budget Guidelines which set the fiscal 
framework for the annual budget process and long-term financial decisions. The Fiscal Policies 
are broken down into General Financial Goals; Operating Budget, Revenue, and Expenditure 
Policies; Utility Rates and Fees; Capital Budget Policies; Debt, Reserve, and Investment 
Policies; and Accounting, Auditing, and Financial Reporting Policies. The Budget Guidelines 
provide flexibility and establish adequate controls, through budget monitoring and periodic 
reporting, to ensure that the overall distribution of resources achieves the results contemplated 
by the City Council.  Simultaneously with adoption of the annual operating budget, the City 
Council adopts a separate, but related, capital improvement program (CIP) budget.  Included 
within the operating budget is an “Unanticipated Expenditure Reserve” (formerly referred to as 
an “Appropriated Contingency Reserve”) equal to 1% of budgeted operating expenditures. 

 
The City Manager is responsible for proposing to the City Council a balanced budget 

which is consistent with the City Council’s service level priorities and sound business practices 
and where the anticipated operating revenues and other financing resources, including 
carryover of outstanding encumbrances from prior year, are equal to or exceed operating 
expenditures. The City Manager is also responsible for establishing a system for the 
preparation, execution, and control of the budget which provides reasonable assurances that 
the intent of City Council policies is met.  The City Manager also has the authority to make 
revisions involving transfers from the Unanticipated Expenditure Reserve account provided that 
the City Council is notified in writing of the revision, given the reason, the amount of the revision 
and the year-to-date total amount of revisions as part of the quarterly financial status reports. 

 
The Director of Finance is responsible for coordinating the operating budget creation 

process on behalf of the City Manager, synchronizing the operating budget with the annual 
capital plan, developing a ten-year General Fund Financial Forecast, establishing budget and 
fiscal policies, providing periodic budget status reports to the City Manager and the City Council, 
and developing internal monthly budget management reports for department heads to facilitate 
control and compliance with the budget.  

 
The department heads are responsible for assisting in the development of annual 

budgets and monitoring their respective budgets for compliance with the intent of Council 
priorities to ensure that appropriations of the aggregate total of the department are not 
exceeded. 

 
Long-Term Financial Forecasts.  As part of its annual budget development process, 

the City also forecasts revenues and expenses for the City’s major funds, including the General 
Fund, over longer periods of 3, 5 and/or 10 fiscal years.  This assists the City Council, City 
Manager and City department heads with long-term planning for the future and with 
understanding the long-term impact of the applicable year’s budgetary decisions. 
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Fiscal Policies 

 
General – Types of Policies.  The City Council has adopted various fiscal policies for 

the City.  These include operating budget policies, revenue policies, expenditure policies, utility 
rate and fee policies, capital budget policies, debt policies, reserve policies, and investment, 
accounting, auditing and financial reporting policies.  The overall goals of these policies are: 
(1) to maintain a financially viable City that can maintain an adequate level of municipal 
services, (2) to maintain financial flexibility in order to be able to continually adapt to local and 
regional economic change and (3) to maintain and enhance the sound fiscal condition of the 
City.  For the City’s current investment policies and investment portfolio, see “– Investment 
Policy and Portfolio.” 

 
Reserve Policies – Types of Reserves.  The City’s reserve policies are meant to help 

ensure that the City has sufficient reserve balances to adequately provide for emergencies, 
economic uncertainties, unforeseen operating or capital needs, economic development 
opportunities and cash flow requirements.  To this end, the City maintains various General Fund 
reserves for various purposes, including the following: 

 
Unassigned Reserves 
 

 Contingency Reserve.  This reserve is maintained in an amount at least 16.67% 
(2 months) of the annual operating expenditures in the General Fund per the 
previous year’s audited financial statements, to be used only in the case of dire 
need as a result of physical or financial emergencies and disasters, as 
determined by the City Council. (The Contingency Reserve is separate from the 
Appropriated Contingency Reserve which is set at 1% of budgeted operating 
expenditures each year, and was renamed, as part of the Fiscal Year 2020-21 
budget adoption process, the “Unanticipated Expenditure Reserve.”) 
 

 Budget Stabilization Reserve.  This reserve has a target of 16.67% (2 months) of 
the annual operating expenditures in the General Fund.  The target was 
increased to 2-months of expenditures from 1-month of expenditures as part of 
the Fiscal Year 2020-21 budget adoption process. The purpose of this reserve is 
to provide budget stabilization when there are fluctuations that result in lower 
than projected revenues and/or higher than projected expenditures.  Use 
requires vote of the City Council. 
 

 Other Unassigned Reserve.  Any amount of unassigned reserves not deposited 
in the Contingency Reserve or Budget Stabilization Reserve are Other 
Unassigned Reserves.  There is no target level for these reserves, and they are 
available for any lawful purpose of the City. 
 

Committed Reserves 
 

 PERS Rate Stabilization Reserve.  This reserve may be maintained in the 
General Fund and the Water and Sewer Utility Enterprise Funds or in a Section 
115 Trust and is to be funded from annual pension cost savings and by 20% of 
any General Fund annual operating surplus as described below.  The City may 
use the reserve to fund either the annual required contribution (ARC) amount in 
lieu of a contribution amount derived from a percentage of salary, pay down 
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unfunded pension liabilities or reduce the length of pension cost amortization 
schedules with PERS.  For additional information on the City’s plans to establish 
a Section 115 Trust, see “– Pension Plans” below.  
 

 Retiree Medical Benefits Trust.  The City maintains a retiree medical benefits 
account established by an irrevocable trust and funds the required contribution 
annually.  For additional details, see “– Pension Plans” below. 
 

 Capital Reserve for Equipment. This reserve is set up as an internal service fund 
to enable the timely replacement of vehicles and depreciable equipment, with the 
City maintaining a fund balance of at least 30% of the replacement costs for 
equipment accounted for in this fund. 
 

 Facilities Replacement Reserve.  This reserve is maintained by the City with a 
target of $10 million, for the purpose of accruing funding for major rehabilitation 
or replacement of City facilities (buildings/structures). 
 

 Technology Replacement Reserve.  This reserve is maintained by the City with a 
target of $5 million and an annual allocation of at least $300,000, for the purpose 
of accruing funding for technology projects. 
 

 Artificial Turf Replacement Reserve.  This reserve is maintained by the City with 
a target of $2 million and an annual set-aside of at least $230,000, for the 
purpose of accruing funding for the normal depreciation expense of the City’s 
artificial turf fields over their useful lives. 

 
Reserve Policies – Allocation of Annual Budget Surpluses to Reserves.  The policy 

of the City is to fund the following reserves with any General Fund audited year-end operating 
surplus after all Contingency Reserve and Budget Stabilization Reserve requirements 
(described below) are met: 

 

 20% to the PERS Rate Stabilization Reserve 

 20% to the General Government Capital Improvement Fund 

 10% to the Housing Community Benefit Fund 

 10% to Transportation/Transit 

 40% to the Unassigned General Fund Reserve 
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Reserve Policies – General Fund Reserve Balances.  The following table shows 
current and projected balances in various General Fund reserve categories. 

 
City of Milpitas – General Fund Reserves 

(Dollars in Millions) 
 

 
 

Type of Reserve 

Reserve 
Balance as of 
May 5, 2020 

Unaudited 
FY2019-20 
Allocation 

Adopted 
FY2020-21 
Allocation 

Projected 
Balance as of 
June 30, 2021 

Reserve Target  
Per Reserve 

Policies 

Contingency Reserve $20.30 $(2.74) $0.00 $17.56 $17.56 
Budget Stab. Reserve (BSR)(1) 9.45 8.09 (2.38) 15.16 17.56 
Other Unassigned 2.10 0.00 (2.10) -- N/A 

   Total Unassigned 31.85 5.35 (4.48) 32.72 N/A 
      
Artificial Turf 0.98 0.23 -- 1.21 2.00 
Facilities Replace. 7.00 -- -- 7.00 10.00 
PERS Rate Stab. 33.90 -- -- 33.90 N/A 
Technology Replace. 2.00 -- -- 2.00 5.00 
Work Comp/Gen. Liability 2.80 (0.80) -- 2.00 2.00 

    Total Committed 46.68 (0.57) -- 46.11 N/A 

Total Avail. Reserves $78.53 $4.78 $(4.48) $78.83 N/A 
_____________ 
(1) The Projected Balance of the BSR as of June 30, 2021 does not include the projected additional shortfall of 
approximately $10 million  
Source: City of Milpitas Finance Department. 

 
City Budgets for Fiscal Years 2019-20 and 2020-21 

 
Adopted Budget for Fiscal Year 2019-20 and Amendments.  The City’s budget for 

Fiscal Year 2019-20 was adopted by the City Council on June 11, 2019.  The total budget 
amount was $247.9 million, of which the General Fund portion was $121.6 million. As is typical, 
following adoption of the budget, staff monitored and tracked revenues and expenditures for all 
funds, with an emphasis on the General Fund and the City’s enterprise funds.  As noted above, 
in accordance with the City Council’s approved Budget Guidelines, the City Manager has the 
authority to make revisions involving transfers from the Appropriated Contingency Reserve (now 
known as the Unanticipated Expenditure Reserve) provided that the City Council is notified in 
writing of the revision, given the reason, the amount of the revision and the year-to-date total 
amount of revisions.  For Fiscal Year 2019-20, the Appropriated Contingency Reserve (now 
known as the Unanticipated Expenditure Reserve) was budgeted at $1.1 million, or 1% of 
budgeted operating expenditures.  

On April 7, 2020, City staff presented a preliminary fiscal impact on the General Fund 
due to the COVID-19 pandemic.  Based on information available at that time, the City was 
projecting a decline of approximately $5 million of revenues versus budget for Fiscal Year 2019-
20.  On May 5, 2020, City staff presented a further update to the City Council in which the City 
projected a decline of approximately $7.1 million of revenues versus budget for Fiscal Year 
2019-20.  The main sources of revenue declines were sales & use tax, transient occupancy tax 
(TOT) and license/permit revenues.  The City Council approved offsetting the $7.1 million 
anticipated decline in revenues by using various reserves.  

After rebalancing the budget with use of reserves to offset the projected loss of revenue on May 
5, 2020, City staff reported a budget surplus of $4.8 million based on unaudited figures primarily 
due to expenditure savings. Per the Council Reserve Policies the surplus was allocated and 
other reserves aligned and the actions directed in the FY 2020-21 Adopted Budget which 
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resulted in an net increase of the Budget Stabilization Reserve in the amount of $5.71 million 
from $9.45 million to $15.2 million or 86% of the target.   

Adopted Budget for Fiscal Year 2020-21.  The City’s budget for Fiscal Year 2020-21 
was adopted by the City Council on June 2, 2020.   

In April 2020, the City was anticipating a $25 million shortfall in its General Fund over a 
three fiscal year period (Fiscal Years 2020-21 through 2022-23).  By refining the City’s 
budgeting methodology for personnel costs, reducing non-personnel expenditures, suspending 
the annual transfer of $500,000 from the General Fund to the Storm Drain CIP Fund for two 
fiscal years and deferring the first debt service payment/lease payments to Fiscal Year 2021-22, 
staff was able to reduce the projected shortfall for Fiscal Years 2020-21 through 2022-23 from 
approximately $25 million to approximately $10 million.  Reserves will be used to fund this 
remaining shortfall.  The adopted budget for Fiscal Year 2020-21 continues to fund the same 
service level for the City, with very minor changes and does not eliminate positions.  The 
General Fund is projected to achieve a slight surplus in Fiscal Years 2023-24 and 2024-25. 

To the extent the current economic downturn caused by the COVID-19 pandemic 
continues or increases, City staff will return to the City Council mid-year for appropriate 
revisions to the Fiscal Year 2020-21 Adopted Budget, which may include reducing expenditures 
by eliminating personnel and/or working with our bargaining units to reduce salary and benefits 
costs. The City has already instituted a non-essential hiring and expenditure freeze to 
strategically keep positions vacant. To provide additional revenue, the City Council directed staff 
to place a ¼ cent general sales tax measure on the November 2020 ballot.   

Complete copies of the City’s adopted fiscal year 2019-20 and 2020-21 budgets can be 
obtained from the City’s Finance Department or the City’s website at www.ci.milpitas.ca.gov. 
The information on this website is not incorporated by reference into this Official Statement.  

On September 1, 2020, City staff presented an update of the FY 2021-2030 Ten-Year 
General Fund Financial Forecast. With the receipt of actual revenues for the quarter ending 
June 30, 2020, which covers the majority of time since the SIP order from mid-March, and 
updated revenue projections, which became available after completion of this staff report, staff 
updated the revenue projections. Additionally, staff updated expenditure information related to 
the City’s Retiree Medical benefit as discussed below.  The updated Forecast projects a decline 
of approximately $13.3 million of revenues versus budget for Fiscal Year 2020-21 primarily 
attributable to Transient Occupancy Tax (-$8.9 million) and Sales Tax (-$3.6 million) offset with 
savings for the Retiree Medical benefit (-$2.5 million) resulting in an increase of the deficit in the 
amount of $10.8 million from the prior deficit of $4.8 million to $15.2 million. Additionally, staff 
presented that the Forecast indicates a structural deficit of about $9 million.  The updated 
Forecast slightly decreased the Property Tax projection eliminating any projected Education 
Revenue Augmentation Fund (ERAF) receipts mostly offset with higher property tax estimates 
as provided and advised by the County of Santa Clara. 

In response to the additional shortfall, Council adopted the COVIID-19 Fiscal Response 
Strategies and Guidelines to mitigate negative financial impacts going forward. Additionally, staff 
discussed overall budget strategies such as increasing revenue, working with all bargaining 
groups to reduce salary and benefits costs, and reducing service levels to the community.  

Adopted Budget Comparison.  The table below shows the City’s adopted operating 
budget revenues and expenditures for the General Fund for Fiscal Year 2019-20, amended as 
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of May 5, 2020, and Fiscal Year 2020-21 Adopted Budget.  Due to the Coronavirus Pandemic, 
economic activity was severely impacted forcing the City to adjust its revenue estimates 
downward primarily for Transient Occupancy Tax and Licenses, Permits, and Fines on May 5, 
2020 using funds from the Budget Stabilization Reserve to offset the projected revenue loss.  

As described above, based on actual revenue received in FY 2019-20, the City staff 
presented to the Council an updated FY 2021-2030 Ten-Year General Fund Financial Forecast 
on Sept. 1 which projects an additional significant reduction in Transient Occupancy Tax and 
Sales Tax for FY 2020-21 and beyond than already assumed in the FY 2020-21 Adopted 
Budget. Based on the updated Forecast, staff will bring forward budget amendment 
recommendations for Council consideration quarterly adjusting revenues and expenditures as 
necessary.  On November 3, voters will decide whether to increase the local sales rate from 
9.00% to 9.25%. If the measure does not pass, ongoing expenditure reductions are required 
mid-year. Accordingly, investors should be aware that actual results for Fiscal Year 2020-21 
could vary significantly from the budget adopted on June 2, 2020. 

TABLE 1 
City of Milpitas 

General Fund Budget Summary 
Fiscal Years 2019-20 and 2020-21 

(In Thousands of Dollars) 
 

 
2019-20 

Adopted Budget 
2019-20 

Amended Budget(1) 
2020-21 

Adopted Budget 

Revenues    
Property Tax(2) $34,807 $36,697 $36,872 
Sales & Use Tax 27,200 27,375 28,372 

Transient Occupancy Tax 19,558 12,175 13,453 

License, Permits & Fines 15,250 13,186 9,907 

Charges for Services 6,961 7,074 7,815 
Franchise Fees 4,937 5,337 5,515 
Use of Money and Property 1,267 1,267 1,364 
Other Taxes 1,128 1,162 1,197 
Intergovernmental 1,446 1,830 808 
Other Revenues 241 241 258 

Net Operating Transfers-In 5,993 6,019 7,014 

Total Revenues 118,788 112,363 112,575 
    
Expenditures    

Salaries 52,903 52,903 55,525 
Benefits 39,069 39,069 39,008 
Services and Supplies 22,522 23,303 22,083 
Debt Service 100 100 -- 
Capital Outlay 183 183 248 
Operating Transfers Out  800 800 300 

Total Expenditures 115,577 116,358 117,164 
    

Net Operating Results $3,211 $(3,995) $(4,589)(3) 
____________________ 

(1) Budget for Fiscal Year 2019-20, as-amended as of May 5, 2020. The negative net operating results were offset with 
the use of unrestricted reserves. 
(2) Property Tax line item includes current property taxes, supplemental property taxes and RPTTF distributions. 
(3) Projected deficit for Fiscal Year 2020-21 expected to be filled using unrestricted reserves once the Contingency 
Reserve target of 16.67% of FY 2018-19 operating expenditures was met. 
Source:  City of Milpitas Adopted Budgets. 
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Financial Statements 

 
Overview.  Set forth in the following tables are the City’s General Fund balance sheets 

and statements of revenues, expenditures and changes in General Fund Balance for fiscal 
years 2015-15 through 2018-19, which are based on the City’s audited financial statements as 
well as the City’s unaudited numbers for fiscal year 2019-20.  The balance sheets and 
statements presented in this Official Statement are subject to the various notes attached to the 
City’s financial statements for the respective years.  The City’s Comprehensive Annual Financial 
Report (“CAFR”) for fiscal year ended June 30, 2019, which includes the City’s 2018-19 audited 
financial statements, is set forth in Appendix A. The CAFR for fiscal year ended June 30, 2020 
is scheduled to be released in late November 2020. 

Changes in General Fund Balance Sheets.  As shown in the following table, the Total 
Assets of the General Fund increased substantially from Fiscal Year 2015-16 to Fiscal Year 
2019-20.  The majority of these assets are held in cash and cash investments.  See “–
Investment Policy and Portfolio” for additional details.  With only a modest increase in Total 
Liabilities, the balances in the various reserves held within the General Fund grew substantially, 
although the balances decreased slightly from Fiscal Year 2018-19 to Fiscal Year 2019-20 due 
to the pandemic’s economic impact on the City’s finances. See “– Fiscal Policies” for additional 
details on the various reserves held by the City with respect to its General Fund and “-Adopted 
Budget for Fiscal Year 2019-20 and Amendments” for details. 
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TABLE 2 
City of Milpitas 

General Fund Balance Sheets 
Fiscal Years 2015-16 through 2018-19 (audited) and 2019-20 (unaudited) 

 

 
 

2015-16 
 

2016-17 
 

2017-18 2018-19 
Unaudited 

2019-20 

Assets      

Cash and investments $35,077,421 $63,428,475 $92,184,730 $96,896,785 $96,110,257 
Accounts receivable 2,865,917 2,294,835 2,079,146 2,724,722 979,460  
Due from other government agencies 5,733,481 2,096,505 3,110,278 6,272,633 5,074,187  
Interest receivable 175,708 171,201 354,684 509,759 418,524  
Loans receivable -- 10,335,400 -- --  
Due from other funds -- 7,151 -- --  
Prepaid items and other assets 714,740 554,209 654,241 743,932 594,977  
Property held for resale 17,600,000 4,200,000 4,200,000 4,200,000 4,200,000  
Advances to other funds 5,072,208 5,119,750 5,189,042 5,290,250 5,394,208  

Total Assets 67,239,475 88,207,526 107,772,121 116,638,081 $112,771,613 
      
Liabilities      
Accounts payable 2,333,958 1,952,732 1,754,357 1,741,813 2,197,415  
Accrued payroll 3,155,332 2,042,141 2,439,301 2,982,178 3,720,608  
Refundable deposits 3,205,657 3,909,569 3,163,931 2,842,948 2,886,205  
Unearned revenues 4,256,166 7,561,623 7,534,098 8,244,314 8,667,844  

Total Liabilities 12,951,113 15,466,065 14,891,687 15,811,253 $17,472,072 
      
Deferred Inflow of Resources      
Unavailable revenue -- -- 69,292 170,500         274,458  

   69,292 170,500 $274,458 
Fund Balances      
Nonspendable $23,386,948 $20,209,359 $10,043,283 $10,234,182 10,189,185  
Committed 8,439,565 19,025,620 33,642,501 43,851,915 44,081,915  
Assigned 9,052,333 8,066,566 8,629,416 5,915,559 5,262,405  
Unassigned 13,409,516 25,439,916 40,495,942 40,654,672 35,491,578  

Total Fund Balance 54,288,362 72,741,461 92,811,142 100,656,328 $95,025,083 

Total Liabilities & Fund Balance $67,239,475 $88,207,526 $107,772,121 $116,638,081 $112,771,613 
_____________  

Source: City of Milpitas audited financial statements for fiscal years 2014-15 through 2018-19. 
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Changes in General Fund Revenues, Expenditures and Fund Balance.  As shown in 
the following table, General Fund revenues net decreased to $99.7 million in Fiscal Year 2019-
20, down $8.4 million from the prior fiscal year.  Decreases came from sales taxes, other taxes 
(which includes transient occupancy tax and franchise fees), licenses and fines, use of money 
and property, charges for services offset with an increase in property tax. Property tax revenue 
increased $4.0 million primarily due to the continued demand in the housing market thus 
increasing the assessed valuation of properties throughout the City. 

 
Sales tax revenues decreased by approximately $3.8 million. Revenues are 7% less 

than last year at the same time which is due to the COVID-19 Virus causing sales tax 
generating businesses to close during the 4th Quarter to comply with the Shelter-in-Place order. 
However, taking into account the timing change in payments from the California Department of 
Tax and Fee Administration (CDTFA), which allocated an extra payment, revenues are actually 
13% less than last year at the same time. Other taxes decreased by $3.3 million primarily due to 
decreased Transient Occupancy Tax (TOT) revenue. Revenues for TOT are 22% lower than 
last year at the same time which is due to the Shelter-in-Place order and substantive reduction 
of business and leisure travel related to the COVID-19 Virus. Licenses and permits decreased 
$2.7 million primarily from the building permit and inspection fees as a result of service delivery 
delay in the Building, Safety and Housing Department as well as to less building permits being 
issued because of the uncertainty caused by the COVID-19 pandemic.   

 
General Fund expenditures increased $9.5 million to $102.8 million in fiscal 2019-20 

primarily due to an increase in salary and benefits costs. 
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TABLE 3 
City of Milpitas 

Statements of Revenues, Expenditures and Changes in General Fund Balance 
Fiscal Years 2015-16 through 2018-19 (audited) and 2019-20 (unaudited) 

 2015-16 2016-17 2017-18 2018-19 
Unaudited 

2019-20 

Revenues      
Property taxes $27,068,110 $30,261,513 $31,893,019 $33,811,009 $37,799,083  
Sales taxes 24,718,975 26,213,910 27,854,331 28,889,785 25,058,325  
Other taxes 16,754,122 16,861,843 17,942,112 20,872,163 17,598,760  
Licenses and fines 8,050,689 10,496,738 12,757,868 11,757,117 9,039,341  
Use of money and property 1,311,119 823,603 796,131 4,446,580 3,060,413  
Intergovernmental  1,145,819 771,293 1,390,799 1,501,243 1,582,302  
Charges for services  6,567,398 6,404,867 6,349,731 6,510,806 5,139,769  

Other 106,164 154,327 139,240 315,330 390,062  

Total Revenues 85,722,396 91,988,094 99,123,231 108,104,033 99,668,055  
      
Expenditures      
Current:      

General Government 13,449,719 16,805,261 15,170,168 18,206,286 17,900,376  
Building and Safety 2,884,974 3,148,178 3,633,031 5,038,327 5,633,523  
Human Resources and Recreation 3,383,594 3,876,080 4,496,881 5,143,600 5,226,706  
Public Works 5,084,646 5,919,513 5,834,642 7,048,127 8,202,655  
Engineering 2,508,988 2,838,918 2,541,020 2,858,064 3,412,607  
Planning and Neighborhood Services 2,098,120 2,231,823 2,344,514 1,648,282 1,950,945  
Police  25,857,856 26,989,073 27,657,857 30,180,922 34,029,212  
Fire 17,469,713 18,455,992 21,033,591 23,225,089 26,415,595  

Debt Service: principal -- -- -- --  
Debt Service: interest -- -- -- --  

Total expenditures 72,737,610 80,264,838 82,711,704 93,348,742 102,771,619 
      
Excess (deficiency) of revenues over (under) expenditures 12,984,786 11,723,256 16,411,527 14,755,291 (3,103,564) 
      
Other financing sources(uses)      
Proceeds from sale of property 160,122 7,275,743 (6,612) 1,315 2,474  
Transfers in(1) 4,469,000 6,024,100 5,551,542 6,996,682 6,019,566  
Transfers out(1) (12,900,000) (6,570,000) (1,900,000) (13,908,102) (8,549,721) 

Total other fin. sources (uses) (8,270,878) 6,729,843 3,658,154 (6,910,105) (2,527,681) 

      

Net change in fund balance 4,713,908 18,453,099 20,069,681 7,845,186 
(5,631,245) 

 
      
Fund balance, beginning as restated 49,574,454 54,288,362 72,741,461 92,811,142 100,656,328  

Fund balance, ending $54,288,362 $72,741,461 $92,811,142 $100,656,328 $95,025,083  
_____________  
(1) Transfers-in generally represent amounts payable to the General Fund from the City’s enterprise funds (solid waste, water, sewer), while transfers-out 
generally represent transfers to the City’s capital improvement fund, storm drain fund and other funds/reserves, consistent with the City’s adopted fiscal 
policies.  The as-adopted budget for Fiscal Year 2020-21 contemplates approximately $800,000 of transfers-out.  See Table 1. 
Source:  City Finance Department and City of Milpitas audited financial statements for fiscal years 2014-15 through 2018-19. 
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Revenues Available for Lease Payments 
 
The City will make Lease Payments on each Lease Payment Date from moneys held in 

the General Fund that are available for general government purposes.  The following table 
shows such revenues received by the City for fiscal years 2016-17 through 2019-20.  

TABLE 4 
City of Milpitas 

General Fund Revenues by Revenue Source 
Fiscal Years 2016-17 through 2018-19 audited, 2019-20 unaudited 

 

  2016-17 2017-18 2018-19 2019-20 (Unaudited) 

Category Revenues 
% of  
Total Revenues 

% of  
Total Revenues 

% of  
Total Revenues 

% of  
Total 

Property Tax $30,261,513  32.9% $31,893,019  32.2% $33,811,009  31.3% $37,799,083  37.9% 
Sales & Use Tax  26,213,910 28.5 27,854,331 28.1 28,889,785 26.7 25,058,325 25.1 
Other Taxes 16,861,843 18.3 17,942,112 18.1 20,872,163 19.3 17,598,760 17.7 
Licenses and Fines 10,496,738 11.4 12,757,868 12.9 11,757,117 10.9 9,039,341 9.1 
Charges for Services 6,404,867 7.0 6,349,731 6.4 6,510,806 6.0 5,139,769 5.2 
Other(1) 1,749,223 1.9 2,326,170 2.3 6,263,153 5.8 5,032,777 5.0 

     Total(2) $91,988,094 100.0% $99,123,231 100.0% $108,104,033 100.0% $99,668,055 100.0% 
________________ 
(1) “Other” consists of Use of Money and Property, Intergovernmental and Other, as shown in Table 3, above. 
(2) Totals may not add due to rounding.   
Source:  City of Milpitas Finance Department. 

Property Taxes 
 
Property Taxes represent the largest source of revenues to the City’s General Fund, 

accounting for more than 30% of total General Fund revenues over the past three fiscal years.  
Property taxes represent a very stable source of revenue to the City, and are based in large part 
on assessed valuations of property located in the City.  For Fiscal Year 2019-20, property tax 
revenue totaled $37.8 million, an increase of $4 million over the prior fiscal year due to new 
construction activity and price escalation in transfers of ownership.  

 
General Method of Property Tax Calculations. Proposition 13, passed in 1978, 

established the current property tax regime for local agencies, including the City, throughout the 
State.  Under Proposition 13, subject to voter-approved debt and certain other exceptions, the 
base property tax rate on a parcel is limited to 1% of its assessed value and the property tax 
collected by this 1% County-wide rate is shared by the local agencies eligible to receive 
property taxes within the applicable County pursuant to applicable State law.  Under Proposition 
13, the 1975-76 fiscal year serves as the original base year used in determining the assessment 
for real property. Thereafter, annual increases to the base year value are limited to the inflation 
rate, as measured by the California Consumer Price Index, or 2%, whichever is less.  A new 
base year value, however, is also established whenever a property, or portion thereof, has had 
a change in ownership or has been newly constructed.  See “CONSTITUTIONAL AND 
STATUTORY LIMITATIONS ON TAXES AND APPROPRIATIONS – Article XIIIA of the State 
Constitution” for additional information. 

 
Proposition 8, enacted in 1978, allows for a temporary reduction in assessed value when 

a property suffers a “decline-in-value.”  As of the January 1st (lien date) each year, the Assessor 
must enroll either a property’s Proposition 13 value (adjusted annually for inflation by no more 
than 2%) or its current market value, whichever is less.  When the current market value replaces 
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the higher Proposition 13 value, the lower value is commonly referred to as a “Proposition 8 
Value.” “Proposition 8 values” are temporary and, once enrolled, must be reviewed annually by 
the assessor until the Proposition 13 adjusted base year value is enrolled. 

 
The California Tax on Commercial and Industrial Properties for Education and Local 

Government Funding Initiative has qualified to appear on the ballot in California as an initiated 
Constitutional amendment on November 3, 2020.  The ballot initiative would amend the State 
Constitution to require commercial and industrial properties, except those zoned as commercial 
agriculture, to be taxed based on their market value.  The proposal to assess taxes on 
commercial and industrial properties at market value, while continuing to assess taxes on 
residential properties based on purchase price as described above, is known as “split roll.”  At 
this time, the City is unable to determine the likelihood of passage of the measure or the impact 
on the City’s property tax receipts from passage. 

 
Levy and Collection of Property Taxes.  Property taxes are levied for each fiscal year 

on taxable real and personal property as of the preceding January 1. For assessment and 
collection purposes, property is classified either as “secured” or “unsecured” and is listed 
accordingly on separate parts of the assessment roll. The “secured roll” is that part of the 
assessment roll containing State-assessed public utilities property and real property the taxes 
on which have a viable tax lien, in the opinion of the County Assessor, to secure payment of the 
taxes. Other property is assessed on the “unsecured roll.” 

Property taxes on the secured roll are due in two installments, on November 1 and 
February 1 of each fiscal year, and become delinquent on December 10 and April 10, 
respectively. A penalty of 10% attaches immediately to all delinquent payments. Property on the 
secured roll with respect to which taxes are delinquent become tax defaulted on or about June 
30 of the fiscal year. Such property may thereafter be redeemed by payment of a penalty of 1% 
per month to the time of redemption, plus costs and a redemption fee. If taxes are unpaid for a 
period of five years or more, the property is deeded to the State and may be sold at public 
auction. 

Property taxes on the unsecured roll are due as of the January 1 lien dates and become 
delinquent on August 31. A 10% penalty attaches to delinquent unsecured taxes. If unsecured 
taxes are unpaid at 5:00 p.m. on October 31, an additional penalty of 1% attaches to them on 
the first day of each month until paid. The County has four ways of collecting delinquent 
unsecured personal property taxes: (1) a civil action against the taxpayer; (2) filing a judgment 
in the office of the County Clerk specifying certain facts in order to obtain a lien on certain 
property of the taxpayer; (3) filing a certificate of delinquency for record in the County 
Recorder’s office in order to obtain a lien on certain property of the taxpayer; and (4) seizure 
and sale of personal property, improvements or possessory interests belonging or assessed to 
the assessee. 

Beginning in 1978-79, Proposition 13 and its implementing legislation shifted the function 
of property tax allocation to the counties, except for levies to support prior voted debt, and 
prescribed how levies on county-wide property values are to be shared with local taxing entities 
within each county. 

Property Tax Delinquencies; Teeter Plan.  Certain counties in the State of California, 
including Santa Clara, offer a statutory program entitled Alternate Method of Distribution of Tax 
Levies and Collections and of Tax Sale Proceeds (the “Teeter Plan”).  Under the Teeter Plan 
local taxing entities receive 100% of their tax levies net of delinquencies, but do not receive 
interest or penalties on delinquent taxes collected by the county. The County includes the City’s 
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property tax collections in its Teeter Plan.  Consequently, the City’s receipt of property taxes is 
equal to 100% of the amount levied.  There is no assurance that the County will continue the 
Teeter Plan or that the City will continue to participate in the Teeter Plan.  Delinquencies in the 
payment of property taxes could have an adverse effect on the ability of the City to make Lease 
Payments should the County discontinue the Teeter Plan or the City withdraw from or not be 
able to continue in the Teeter Plan.   

Historical Assessed Valuations. The table below presents the assessed valuation of 
taxable property in the City from fiscal year 2011-12 through fiscal year 2020-21. 

TABLE 5 
City of Milpitas 

Assessed Value of Taxable Property 
Fiscal Years 2011-12 through 2020-21 

 
Fiscal Year Local Secured Utility Unsecured Total %Change 

2011-12 $10,090,056,225 $1,638,025 $1,407,271,419 $11,498,965,669 (3.5)% 
2012-13 10,214,143,164 1,638,025 1,684,930,610 11,900,711,799 3.5 
2013-14 11,054,278,719 1,638,025 1,757,441,530 12,813,358,274 7.7 
2014-15 12,179,007,971 1,937,087 1,879,841,311 14,060,786,369 9.7 
2015-16 13,218,856,454 1,937,087 1,837,965,404 15,058,758,945 7.1 
2016-17 14,494,922,930 1,937,087 1,521,949,143 16,018,809,160 6.4 
2017-18 15,758,847,633 1,937,087 1,704,573,354 17,465,358,074 9.0 
2018-19 16,588,038,735 2,142,292 1,753,718,208 18,343,899,235 5.0 
2019-20 18,085,699,586 2,142,292 1,911,184,582 19,999,026,460 9.0 
2020-21 19,593,045,669 1,369,973 1,883,680,709 21,478,096,351 7.4 

    
Source:  California Municipal Statistics, Inc. 
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Assessed Valuations and Parcels by Land Use.  The following table shows secured 
assessed valuations and parcels by land use for fiscal year 2020-21.  As shown in the table, 
approximately 93% of the parcels in the City, representing almost 68% of the assessed 
valuation in the City, has residential uses.   

 
Table 6 

City of Milpitas 
Secured Assessed Valuation and Parcels by Land Use 

Fiscal Year 2020-21 
 

 

2020-21 Assessed 
Valuation(1) 

% of 
Total 

No. of 
Parcels 

% of 
Total   

Non-Residential:         
  Agricultural $13,658,870 0.1% 14 0.1% 
  Commercial/Industrial 5,730,627,120 29.2% 762 3.7% 
  Recreational 49,979,469 0.3% 15 0.1% 
  Government/Social/Institutional 84,866,832 0.4% 359 1.7% 
  Miscellaneous 2,814,850 0.0% 24 0.1% 

    Subtotal Non-Residential $5,881,947,141 30.0% 1174 5.7% 

          

Residential:         
  Single Family Residence $7,612,458,110 38.9% 12,647 61.3% 
  Condominium/Townhouse 3,610,108,319 18.4% 5,744 27.8% 
  Mobile Home 25,255,401 0.1% 389 1.9% 
  2-4 Residential Units 206,891,589 1.1% 301 1.5% 
  5+ Residential Units/Apts. 1,820,709,980 9.3% 76 0.4% 

    Subtotal Residential $13,275,423,399 67.8% 19,157 92.9% 

     Cross Reference $116,015,874 0.6% 64 0.3% 
Vacant Parcels $319,659,255 1.6% 230 1.1% 
SBE Nonunitary 1,369,973  0.0% 7 0.0% 

     Total $19,594,415,642 100.0% 20,632 100.0% 

 
_________________ 
(1)  Local Secured Assessed Valuation. 
Source:  HdL Coren & Cone 
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Principal Property Taxpayers.  The top ten largest local secured property taxpayers in 
the City, as shown on the 2020-21 secured tax roll, are listed in the table below.  For fiscal year 
2020-21, the total assessed valuation of the ten largest local secured taxpayers is 14% of the 
total City fiscal year 2020-21 assessed valuation of $18,085,699,586.  See “–Property Taxes” 
above for additional information on the levy and collection of property taxes in the City.   

 
TABLE 7 

City of Milpitas 
Principal Property Taxpayers 

Fiscal Year 2020-21 
 

 
 

No. Taxpayer 

 
Primary  

Land Use 

2019-20 
Assessed 
Valuation 

Percentage of 
Total Assessed 

Valuation(1) 

1. Cisco Systems Inc. Industrial $497,147,477  2.54% 
2. KLA Tencor Corporation  Industrial 493,940,280  2.52 
3. Milpitas Mills LP Regional Mall 342,671,781  1.75 
4. Sandbox Expansion LLC Industrial 241,923,583  1.23 
5. Campus 237 Owner LLC Industrial 238,100,000  1.22 
6. Milpitas-District 1 Owner LLC  Apartments 220,914,767  1.13 
7. McCarthy Center Holdings LLC Apartments 194,779,911  0.99 
8. Lago Vista Milpitas Holdings LLC Apartments 172,205,403  0.88 
9. Amalfi Milpitas LLC Apartments 171,056,332  0.87 
10. LMC Milpitas Holdings I LLC Apartments 170,685,954  0.87 

  Total         $2,743,425,488  14.00% 

_________________________________ 

(1)  The total City secured assessed valuation for fiscal year 2020-21 is $19,594,415,342. 
Source:  HdL Coren & Cone. 

 
 

New Developments. The Milpitas Transit Area Specific Plan (“TASP”) is a land use plan 
adopted in 2008 for the redevelopment of an approximately 437-acre area in the southern 
portion of the City that includes a number of previous industrial uses, as well as the existing 
Great Mall shopping center, all surrounding the VTA light rail stations and the new Milpitas 
BART Transit Center.  Since the TASP adoption, over 6,950 housing units have been entitled, 
approximately 5,000 of those have been constructed through Fiscal Year 2019-20, and the 
remaining units of the 7,109 new units allowed by the plan are anticipated to be entitled and 
permitted through Fiscal Year 2022-23.  The new units have the potential to increase the 
assessed valuation of the property in the area and, as a result, the amount of property tax 
revenues collected by the General Fund. 

 
The TASP also allowed for the development of over 287,000 square feet of new retail 

commercial space, over 993,000 square feet of office space and up to 350 new hotel rooms, 
little of which has been developed to this point.  Approximately 70,000 square feet of 
commercial retail space is anticipated to be completed by the end of Fiscal Year 2019-20 and 
an additional 100,000 square feet is anticipated to be constructed through Fiscal Year 2022-23.  

 
The City is currently updating the TASP, to be known as the Milpitas Metro Specific Plan 

(“MMSP”), which is anticipated to be adopted in 2021.  It is expected that the MMSP will 
increase the housing potential by several thousand housing units and increase the amount of 
potential office commercial space by more than 500,000 square feet. 
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Sales & Use Taxes 
 
Sales & Use Taxes represent the 2nd largest source of revenues to the City’s General 

Fund, accounting for just under 30% of total General Fund revenues over the past three fiscal 
years.  Sales & uses taxes are less stable sources of revenues to the City, given that they are 
based on consumer spending within the City which is impacted by a variety of factors including 
the overall economy and other factors.  For example, the COVID-19 pandemic has, and is 
expected to continue to, materially adversely impact sales and use taxes collected by the City. 

 
Sales tax revenues totaled $25.1 million in Fiscal Year 2019-20, a decrease of 

approximately $3.8 million over the prior fiscal year. Revenues are 7% less than last year at the 
same time which is due to the COVID-19 Virus causing sales tax generating businesses to 
close during the 4th Quarter to comply with the Shelter-in-Place order. However, taking into 
account the timing change in payments from the California Department of Tax and Fee 
Administration (CDTFA), which allocated an extra payment, revenues are actually 13% less 
than last year at the same time. Sales tax revenues are projected to be $24.7 million in fiscal 
year 2020-21, a decrease of 1.3% or $0.3 million compared to fiscal year 2019-20 due to 
downward business level adjustment from recent actuals trends related to COVID-19.  

 
Taxable transactions in the City for Fiscal Year 2019-20 are subject to the following 

sales and use tax, of which the City’s share is only a portion. The City collects a percentage of 
taxable sales in the City (minus certain administrative costs) pursuant to the Bradley-Burns 
Uniform Local Sales and Use Tax (the “Sales Tax Law”). The State collects and administers the 
sales tax under the Sales Tax Law, and makes distributions on taxes collected within the City, 
as shown in the following table. 

 
TABLE 8 

City of Milpitas 
Sales Tax Rate 

Effective January 1, 2020 

Statewide Rate 7.250% 
Santa Clara County Retail Transactions and Use Tax 0.125 
Santa Clara County Transit District 0.500 
Santa Clara County Valley Transportation Authority 0.500 
Santa Clara VTA BART Operating and Maintenance Transactions and Use Tax 0.125 
Silicon Valley Transportation Solutions Tax 0.500 

Total 9.000% 
____________ 
Source: City of Milpitas Finance Department. 

 
Sales and use taxes are complementary taxes; when one applies, the other does not.  In 

general, the statewide sales tax applies to gross receipts of retailers from the sale of tangible 
personal property in the State.  The use tax is imposed on the purchase, for storage, use or 
other consumption in the State of tangible personal property from any retailer.  The use tax 
generally applies to purchases of personal property from a retailer outside the State where the 
use will occur within the State.  The sales tax is imposed upon the same transactions and items 
as the statewide sales tax and the statewide use tax. 

 
The City has placed on the November 2020 ballot a ¼ cent Transactions and Use Tax 

(TUT) tax rate increase from 9.00% to 9.25%. The tax, if passed, is forecast to increase revenue 
by an additional $6,500,000 annually for 8 years.  
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Certain transactions are exempt from the State sales tax, including sales of the following 

products:  
 
•  food products for home consumption;  

•  prescription medicine;  

•  newspapers and periodicals;  

•  edible livestock and their feed;  

•  seed and fertilizer used in raising food for human consumption; and  

•  gas, electricity and water when delivered to consumers through mains, 

lines and pipes.  

 
This is not an exhaustive list of exempt transactions.  A comprehensive list can be found 

in the State Board of Equalization’s Publication No. 61 (February 2017) entitled “Sales and Use 
Taxes: Exemptions and Exclusions,” which can be found on the State Board of Equalization’s 
website at http://www.boe.ca.gov/.  The reference to this Internet website is provided for 
reference and convenience only.  The information contained within the website may not be 
current, has not been reviewed by the City and is not incorporated in this Official Statement by 
reference.  

 
Sales Tax Collection Procedures.  Collection of the sales and use tax is administered 

by the California Department of Tax and Fee Administration (the “CDTFA”).  This process was 
formerly administered by the State Board of Equalization.  The Taxpayer Transparency and 
Fairness Act of 2017, which took effect July 1, 2017, restructured the State Board of 
Equalization and separated its functions among three separate entities: the State Board of 
Equalization, the CDTFA and the Office of Tax Appeals.  The State Board of Equalization will 
continue to perform the duties assigned to it by the State Constitution, while all other duties will 
be transferred to the newly established CDTFA and the Office of Tax Appeals. CDTFA will 
handle most of the taxes and fees previously collected by the State Board of Equalization, 
including sales and use tax. 

 
Under the Sales and Use Tax Law, all sales and use taxes collected by the CDTFA 

under a contract with any city, city and county, or county are required to be transmitted by the 
CDTFA to such city, city and county, or county periodically as promptly as feasible.  These 
transmittals are required to be made at least twice in each calendar quarter.   

 
Under its procedures, the CDTFA projects receipts of the sales and use tax on a 

quarterly basis and remits an advance of the receipts of the sales and use tax to the City on a 
monthly basis.  The amount of each monthly advance is based upon the CDTFA’s quarterly 
projection.  During the last month of each quarter, the CDTFA adjusts the amount remitted to 
reflect the actual receipts of the sales and use tax for the previous quarter. 

 
The CDTFA receives an administrative fee based on the cost of services provided by the 

Board to the City in administering the City’s sales tax, which is deducted from revenue 
generated by the sales and use tax before it is distributed to the City.  

 
As part of the State government’s response to the COVID-19 pandemic, certain 

businesses were able to defer the payment of their sales taxes due to the City.   
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Historic Taxable Transactions.  The following table shows historical taxable 
transactions in the City for the most recent five years available. 

 
TABLE 9 

City of Milpitas 
Taxable Transactions 

Fiscal Years 2015 through 2019 
(In Thousands) 

 

 2015 2016 2017 2018 2019 

Motor Vehicle and Parts Dealers $175,166 $183,213 $203,731 $192,212 $183,524 
Home Furnishings and Appliances 68,671 72,599 74,401 73,042 68,859 
Building Materials 54,157 121,232 132,201 149,238 138,306 
Food and beverage stores 49,565 49,640 51,989 52,081 53,137 
Gasoline stations 96,147 89,510 95,369 105,391 104,353 
Apparel stores 331,402 333,934 324,751 339,841 341,071 
General merchandise stores 78,572 84,442 82,469 78,218 76,880 
Food services and drinking places 261,459 278,139 291,252 299,233 316,841 
Other retail stores 87,126 85,234 78,312 74,539 82,831 
All other outlets 700,857 700,726 982,057 768,251 873,388 

Total All Outlets $1,903,123 $1,998,669 $2,316,532 $2,132,045 $2,239,189 
____________________ 
(1) Most current information available. 
Source:  California Department of Tax and Fee Administration. 

Other Taxes 
 
The category of Other Taxes includes Transient Occupancy Taxes (“TOT”), real estate 

transfer taxes and business license taxes.  By far the biggest of these taxes is the TOT.  All 
three categories, and particularly the TOT, has been materially adversely impacted by the 
slowdown in travel caused by the COVID-19 pandemic and related shelter-in-place orders. 

 
Transient Occupancy Tax.  Prior to the COVID-19 pandemic, TOT revenues were 

projected to increase due to anticipated new hotel openings projected to drive up demand, and 
the increase of the TOT from 10% to 14% following a successful ballot measure (November 
2018) effective January 3, 2019.   Additionally, on April 30, 2019, a report to approve and 
authorize the City Manager to execute a voluntary agreement with Airbnb, Inc. for the collection 
of the City’s TOT on residential short-term rentals was presented and subsequently approved by 
City Council.  City staff estimated that the additional TOT collected and remitted through Airbnb, 
Inc. would be an approximately $260,000 annually. However, with the onset of the COVID-19 
pandemic, TOT revenues collected by the City were significantly lower than anticipated in the 
last quarter of Fiscal Year 2019-20 and are projected to substantially decrease ($6.8 million) in 
Fiscal Year 2020-21 compared to Fiscal Year 2019-20 from $11.4 million of actual receipts in 
Fiscal Year 2019-20 to $4.6 million for Fiscal Year 2020-21. 

 
Other Taxes.  Other taxes collected by the City and available to the General Fund 

include real estate transfer tax and business license tax.  As residential units are being 
developed and occupied, it is anticipated that the City will collect more real estate transfer tax; 
at the same time, the COVID-19 pandemic may have a material adverse impact on the number 
of real estate transactions.   
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Other Sources of Revenues 
 
Franchise Fees.  Franchise fees are a regulatory fee charged to utility companies for the 

privilege of doing business in the City (i.e.: garbage franchise fee, gas and electric franchise 
fee).   

 
License and Permits.  Licenses and permits consist of building permits and fire permits 

which are primarily construction related.  Because they follow the development economic cycle, 
they are highly volatile in times of economic change.  It is projected that these revenues will 
continue to increase in the next five years due to continued interest in residential developments 
in the Transit Area; however, as noted elsewhere, the COVID-19 pandemic may have a material 
adverse impact on the extent and pace of this projected development.   

 
Operating Transfers In.  Operating transfers in are mainly reimbursements from other 

funds for the staff support and administrative services provided by the general fund.  These 
costs are determined through a methodological allocation process (known as the “Cost 
Allocation Plan”, or “CAP”).  Net transfers into the general fund increase in conjunction with 
operating expenditure increases, an average of 3% annually.   
 
Direct and Overlapping Debt 

 
Set forth on the following page is a direct and overlapping debt report for the City (the 

“Debt Report”) prepared by California Municipal Statistics, Inc. and dated as of October 1, 
2020.  The Debt Report is included for general information purposes only.  The City has not 
reviewed the Debt Report for completeness or accuracy and makes no representations in 
connection therewith.  The Debt Report generally includes long term obligations sold in the 
public credit markets by public agencies whose boundaries overlap the boundaries of the City in 
whole or in part.  Such long-term obligations generally are not payable from revenues of the City 
(except as indicated) nor are they necessarily obligations secured by land within the City.  In 
many cases long-term obligations issued by a public agency are payable from the general fund 
or other revenues of such public agency.  The total 2020-21 assessed valuation of 
$21,478,096,351 reflected in the Debt Report is provided by California Municipal Statistics, Inc. 
Neither the City, the Authority nor the Underwriter has verified this information.  
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TABLE 10 
City of Milpitas  

Direct and Overlapping Debt Statement 
(as of October 1, 2020) 

 
2020-21 Assessed Valuation: $21,478,096,351 
 
OVERLAPPING TAX AND ASSESSMENT DEBT: % Applicable Debt 
Santa Clara County 3.898% $  31,678,461  
San Jose-Evergreen Community College District 12.484 105,682,543  
Milpitas Unified School District 99.134 152,824,974  
East Side Union High School District 0.769 6,527,500  
Berryessa Union School District 4.933 3,926,895  
Santa Clara Valley Water District Benefit Assessment District 3.898     2,552,995  
  TOTAL OVERLAPPING TAX AND ASSESSMENT DEBT  $303,193,368   
    
DIRECT AND OVERLAPPING GENERAL FUND DEBT:    
Santa Clara County General Fund Obligations 3.898% 37,585,299  
Santa Clara County Pension Obligation Bonds 3.898 13,307,741  
Santa Clara County Board of Education Certificates of Participation 3.898 135,650  
San Jose-Evergreen Community College District Other Post Employment Benefit Bonds 12.484 5,923,658  
Milpitas Unified School District Certificates of Participation 99.134 11,706,872  
East Side Union High School District OPEB Bonds 0.769 211,283  
Berryessa Union School District Certificates of Participation 4.933 168,996  
City of Milpitas(1) 100.000 0  
Santa Clara County Vector Control District Certificates of Participation 3.898        78,350  
  TOTAL GROSS DIRECT AND OVERLAPPING GENERAL FUND DEBT  $69,117,849   
    Less:  Santa Clara County supported obligations    1,244,685  
  TOTAL NET DIRECT AND OVERLAPPING GENERAL FUND DEBT  $67,873,164   
    
OVERLAPPING TAX INCREMENT DEBT (Successor Agency): 100.000%  $87,865,000   
    
  GROSS COMBINED TOTAL DEBT  $460,176,2170 

  NET COMBINED TOTAL DEBT  $458,931,532  
 
Ratios to 2019-20 Assessed Valuation: 

  Total Overlapping Tax and Assessment Debt ....................................................................... 1.41% 
  Gross Combined Total Debt .................................................................................................. 2.14% 
  Net Combined Total Debt ..................................................................................................... 2.04% 
 
Ratio to Redevelopment Successor Agency Incremental Valuation: 

  Total Overlapping Tax Increment Debt 1.02% 
____________________________________ 
(1)  Excludes tax and revenue anticipation notes, revenue, mortgage revenue and non-bonded capital lease obligations. 
 Source:  California Municipal Statistics, Inc. 
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Long-Term Obligations Payable Out of General Fund 
 
Outstanding Lease Obligation.  In December 2018, the City entered into a lease 

purchase agreement in the amount of $952,245 at 4.25% interest with Key Government 
Finance, Inc. to finance the purchase and installation of the City’s Network Upgrade Project. 
This was paid-off early by the City, and is no longer outstanding. 

Investment Policy and Portfolio 
 
On March 3, 2020 the City Council approved outsourcing the management of the City’s 

investment portfolio to Chandler Asset Management.  The transition for management of the 
investment portfolio to Chandler was completed by June 1, 2020.  For additional information 
concerning the City investments, see “APPENDIX A – Audited Financial Statements for Fiscal 
Year Ended June 30, 2019 – Cash and Investments.” 

The following table summarizes the City’s investment portfolio as of July 30, 2020.   

TABLE 11 
City of Milpitas 

Summary of Investment Portfolio  
as of July 30, 2020 

 
 

Investment Type 
% of Investment 

Portfolio Market Value 
LAIF 42.2% $147,033,528 
Money Market Funds 4.9 17,050,112 
Corporate Notes 5.0 17,536,812 
Federal Agency  40.5 141,152,603 
Treasury Coupon Securities 7.0 24,396,991 
Negotiable CDs 0.4 1,263,791 

    Total 100.0% $348,433,836 
_____________  
Source:  City of Milpitas Finance Department. 
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Employee Relations 
 
The City’s relations with its employees are generally considered good, and the City has 

not experienced a work stoppage or similar event in the past 5 years.  Per the Fiscal Year 2020-
21 Adopted Budget, full-time equivalent (FTE) benefited positions are increased by 2.0 positions 
to 439.25 positions.  These FTEs are divided within 5 different bargaining units, as shown in the 
following table.  Certain other employees of the City are unrepresented. 

 
Bargaining Unit MOU Expiration Date 

Milpitas Police Officer Association 12/31/2021 
International Assoc. of Firefighters 6/30/2022 
Mid-Management and Confidential Unit 6/30/2023 
Professional and Technical Group 6/30/2023 
Milpitas Employee Association 6/30/2023 

_____________ 
Source: City of Milpitas Adopted Budget for Fiscal Year 2020-21. 

 
Pension Plans 

 
This caption contains certain information relating to California Public Employees’ 

Retirement System (“CalPERS”).  The information is primarily derived from information 
produced by CalPERS, its independent accountants and actuaries.  The City has not 
independently verified the information provided by CalPERS and makes no representations and 
expresses no opinion as to the accuracy of the information provided by CalPERS.   

The comprehensive annual financial reports of CalPERS are available on its Internet 
website at www.calpers.ca.gov.  The CalPERS website also contains CalPERS’ most recent 
actuarial valuation reports and other information concerning benefits and other matters.  Such 
information is not incorporated by reference in this Official Statement.  None of the Authority, 
City or Underwriter can guarantee the accuracy of such information.  Actuarial assessments are 
“forward-looking” statements that reflect the judgment of the fiduciaries of the pension plans, 
and are based upon a variety of assumptions, one or more of which may not materialize or may 
be changed in the future.  Actuarial assessments will change with the future experience of the 
pension plans. 

Overview of City’s Pension Plans and Funded Status.  The City has two pension 
plans with CalPERS – the Safety Plan for its sworn employees and the Miscellaneous Plan for 
all others.  Over the past decade, the cost of the City’s pension benefits has risen dramatically.  
In Fiscal Year 2009-10, annual pension cost was approximately $7 million for both plans and by 
Fiscal Year 2018-19 it was $17 million, an increase of 143% over ten years.  The primary 
reasons for the cost increases are investment losses caused by the last recession, demographic 
changes, and CalPERS policy changes. 

The CalPERS policy charges are described below.  The major demographic changes 
are an increase in the retiree population and a longer-life expectancy.  For example, in Fiscal 
Year 2008-09, the City had 276 active or employed Miscellaneous employees versus 228 
retired.  For Fiscal Year 2018-19, the City had 202 active Miscellaneous employees versus 383 
retired employees. 

Due to the various factors described above, the City’s unfunded actuarial liability (UAL) 
for the Miscellaneous Plan and the Safety Plan combined, as of teh June 30, 2018 valuation 
date, was approximately $207 million, which equates to a funded ratio of 65.2%.  By way of 
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contrast, in Fiscal Year 2006-07, the two Plans were both more than 100% funded.  To mitigate 
rising pension costs, the City Council has taken several actions including: 

 Planning for funding in the annual operating budget to ensure that the City pays 
its annual pension contribution as determined by CalPERS. 
 

 Working with its bargaining units to approve a lower and less-expensive pension 
benefit (Tier 2) for “classic” (non-PEPRA) employees. 
 

 Setting aside surplus amounts of approximately $34 million into the PERS Rate 
Stabilization Reserve to address future liabilities. 
 

 Established a Section 115 Trust for a portion of the funds previously put into the 
PERS Rate Stabilization Reserve. 

Implementation of GASB Nos. 68 and 71.  In June 2012 and November 2013, the 
Governmental Accounting Standards Board issued GASB Statement No. 68, Accounting and 
Financial Reporting for Pensions—an amendment of GASB Statement No. 27 (“GASB 
Statement No. 68”) and GASB No. 71, Pension Transition for Contributions Made Subsequent 
to the Measurement Date – An Amendment of GASB Statement No. 68 (“GASB Statement No. 
71”), respectively.  The primary objective of GASB Statement No. 68, as amended, is to improve 
accounting and financial reporting by state and local governments for pensions and improve 
information provided by state and local governmental employers about financial support for 
pensions that is provided by other entities. 

 
GASB Statement No. 68, as amended, revised the accounting treatment of defined 

benefit pension plans, changing the way expenses and liabilities are calculated and how state 
and local government employers report those expenses and liabilities in their financial 
statements.  Major changes include: (i) the inclusion of unfunded pension liabilities on the 
government’s balance sheet (previously, such unfunded liabilities were typically included as 
notes to the government’s financial statements); (ii) pension expense incorporates more rapid 
recognition of actuarial experience and investment returns and is no longer based on the 
employer’s actual contribution amounts; (iii) lower actuarial discount rates that are required to 
be used for underfunded plans in certain cases for purposes of the financial statements; 
(iv) closed amortization periods for unfunded liabilities that are required to be used for certain 
purposes of the financial statements; and (v) the difference between expected and actual 
investment returns to will be recognized over a closed five-year smoothing period.  The 
reporting requirements took effect in fiscal year 2014-15.  Based on the adoption of the new 
accounting standards, beginning with the fiscal year 2014-15 actuarial valuation, the annual 
required contribution and the annual pension expense will be different.  GASB Statement No. 
68, as amended, changes the reporting and disclosure requirements for financial statement 
accounting purposes, but it does not change the City’s pension plan funding obligations and, 
therefore, had no effect on the City’s General Fund. 

 
Plan Description.  All qualified permanent and probationary employees are eligible to 

participate in the City’s separate Safety (police and fire) or Miscellaneous (all other) Plans, 
agent multiple-employer defined benefit pension plans administered by CalPERS, which acts as 
a common investment and administrative agent for its participating member employers.  Benefit 
provisions under the Plans are established by State statute and City resolution.  CalPERS 
issues publicly available reports that include a full description of the pension plans regarding 
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benefit provisions, assumptions and membership information that can be found on the CalPERS 
website. 

 
Benefits Provided.  CalPERS provides service retirement and disability benefits, annual 

cost of living adjustments and death benefits to plan members, who must be public employees 
and beneficiaries.  Benefits are based on years of credited service, equal to one year of full time 
employment.  Members with five years of total service are eligible to retire at age 50 with 
statutorily reduced benefits.  All members are eligible for non-duty disability benefits after 10 
years of service.  The death benefit is one of the following: the Basic Death Benefit, the 1957 
Survivor Benefit, or the Optional Settlement 2W Death Benefit.  The cost of living adjustments 
for each plan are applied as specified by the Public Employees’ Retirement Law. 

 
The provisions and benefits of each Plan that were in effect at June 30, 2020, are 

summarized as follows: 
 

Miscellaneous Plan 
 

 Classic Tier I Classic Tier II PEPRA  

Hire Date Prior to October 9, 2011 After October 9, 2011 On or after January 1, 2013 
Benefit Formula 2.7% @ 55 2% @ 60 2.0% @ 62 
Benefit Vesting Schedule 5 years of service 5 years of service 5 years of service 
Benefit Payments Monthly for life Monthly for life Monthly for life 
Retirement Age 50-55 50-63 52-67 
Monthly Benefits, As a % of Eligible 
Compensation 2.0% to 2.7% 1.092%-2.418% 

 
1.0% to 2.5% 

Required Employee Contribution Rates 8.00% 7.00% 6.25% 
Required Employer Contributions Rates 10.040% 10.040% 10.040% 

Required Unfunded Actuarial Liability 
Contribution $5,501,100 

 
Safety Plans 

 
 Classic Tier I Classic Tier II PEPRA  

Hire Date Prior to April 8, 2012  After April 8, 2012 On or after January 1, 2013 
Benefit 3% @ 50 3.0% @ 55 2.7% @ 57 

Benefit Vesting Schedule 5 years of service 5 years of service 5 years of service 
Benefit Payments Monthly for life Monthly for life Monthly for life 
Retirement Age 50 50-55 50-57 
Monthly Benefits, As a % of Eligible 
Compensation 3.000% 2.4% to 3.0% 2.0% to 2.7% 
Required Employee Contribution Rates 9.000% 9.000% 10.000% 
Required Employer Contributions Rates 19.318% 19.318% 19.38% 

Required Unfunded Actuarial Liability 
Contribution $7,480,263 
_____________ 
Source: Milpitas unaudited Fiscal Year ended June 30, 2020. 

 

Beginning in fiscal year 2016, CalPERS collects employer contributions for the Plan as a 
percentage of payroll for the normal cost portion as noted in the rates above and as a dollar 
amount for contributions toward the unfunded liability (“UAL”).  The dollar amounts are billed on 
a monthly basis or the City can elect a lump sum payment option.  The City’s required 
contributions for the unfunded liability in the Miscellaneous and Safety Plans in Fiscal Year 
2018-19 were $4,727,847 and $6,321,144, respectively, which were made under the lump sum 
payment option. 
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Employees Covered.  The following employees were covered by the benefit terms for 
the Miscellaneous Plan as of the most recent actuarial valuation date of June 30, 2018 and the 
measurement date of June 30, 2019. 

 

 Miscellaneous Plan Safety Plan 

Employees Classic Tier I Classic Tier II PEPRA Tier Classic Tier I Classic Tier II PEPRA Tier 

Inactive employees or beneficiaries receiving benefits 389 -- -- 238 -- -- 
Inactive employees entitled to but not yet receiving benefits 320 -- -- 30 -- -- 
Active employees 116 11 75 106 6 28 
   Total 819 11 75 374 6 28 
    

Source: City of Milpitas unaudited Fiscal Year ended June 30, 2020. 
 
 

Contributions.  Section 20814(c) of the California Public Employees’ Retirement Law 
requires that the employer contribution rates for all public employers be determined on an 
annual basis by the actuary and shall be effective on the July 1 following notice of a change in 
the rate.  Funding contributions for both Plans are determined annually on an actuarial basis as 
of June 30 by CalPERS.  The actuarially determined rate is the estimated amount necessary to 
finance the costs of benefits earned by employees during the year, with an additional amount to 
finance any unfunded accrued liability.  The City is required to contribute the difference between 
the actuarially determined rate and the contribution rate of employees. 

 

Net Pension Liability.  The City’s net pension liability for each plan is measured as the 
total pension liability, less the pension plan’s fiduciary net position. The net pension liability of 
the each of the plans was measured as of June 30, 2019, using an actuarial valuation as of 
June 30, 2018 rolled forward to June 30, 2018, using standard update procedures, are shown in 
the following tables. 

 
 Miscellaneous Plan 

 
Total 

Pension Liability 
Plan Fiduciary 
Net Position 

Net Pension 
Liability/(Asset) 

Balance at June 30, 2018 $230,556,047 $163,919,915 $66,636,132 
Changes in the Year:    

Service Cost 3,361,140 -- 3,361,140 

Interest on the Total Pension Liability 16,517,342 -- 16,517,342 

Differences Between Actual & Expected Experience 4,569,776 -- 4,569,776 

Changes of assumptions -- -- -- 

Changes in benefit terms -- -- -- 

Contribution-employer -- 6,864,376 (6,864,376) 

Contribution-employee -- 1,569,027 (1,569,027) 

Net Plan to Plan Resource Movement -- -- -- 

Net Investment Income -- 10,774,536 (10,774,536) 

Administrative expenses -- (116,977) 116,977 

Other Misc. Income/(Expense) -- 381 (381) 

Benefit Payments, Including Refunds of Employee Contr. (11,589,225) (11,589,225) -- 

Net Changes during 2018-19 $12,859,033 $7,502,118 $5,356,915 

    
Balance at June 30, 2019 $243,415,080 $171,422,033 $71,993,047 

       

Source: City of Milpitas unaudited Fiscal Year ended June 30, 2020. 
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 Safety Plan 

 
Total 

Pension Liability 
Plan Fiduciary 
Net Position 

Net Pension 
Liability/(Asset) 

Balance at June 30, 2018 $344,599,333 $224,139,384 $120,459,949 
Changes in the Year:    

Service Cost 6,211,449 -- 6,211,449 

Interest on the Total Pension Liability 24,560,414 -- 24,560,414 

Differences Between Actual & Expected Experience 4,563,968 -- 4,563,968 

Changes of assumptions -- -- -- 

Changes in benefit terms -- -- -- 

Contribution-employer -- 10,288,856 (10,288,856) 

Contribution-employee -- 2,441,763 (2,441,763) 

Net Plan to Plan Resource Movement -- -- -- 

Net Investment Income -- 14,733,700 (14,733,700) 

Administrative expenses -- (159,951) 159,951 

Other Misc. Income/(Expense) -- 521 (521) 

Benefit Payments, Including Refunds of Employee Contr. (17,533,455) (17,533,455) -- 

Net Changes during 2018-19 $17,802,376 $9,771,434 $8,030,942 

    
Balance at June 30, 2019 $362,401,709 $233,910,818 $128,490,891 

       

Source: City of Milpitas unaudited Fiscal Year ended June 30, 2020. 
 

Changes in Net Pension Liability are subject to various assumption and are sensitive to 
changes in the discount rate for the Miscellaneous Plan and the Safety Plan, among other 
things.  For additional details on the Miscellaneous Plan and the Safety Plan and related 
matters, see Note 11 to the City’s audited financial statements for the fiscal year ending June 
30, 2019, attached hereto as Appendix A. 

 
Recent Actions Taken by CalPERS.  At its April 17, 2013, meeting, CalPERS’ Board of 

Administration (the “Board of Administration”) approved a recommendation to change the 
CalPERS amortization and smoothing policies. Prior to this change, CalPERS employed an 
amortization and smoothing policy that spread investment returns over a 15-year period with 
experience gains and losses paid for over a rolling 30-year period. As a result, CalPERS now 
employs an amortization and smoothing policy that will pay for all gains and losses over a 30-
year period with a five-year ramp-up, and five-year ramp-down, period.  The new amortization 
and smoothing policy was used for the first time in the June 30, 2013 actuarial valuations in 
setting employer contribution rates for fiscal year 2015-16.  On February 13, 2018, the Board of 
Administration voted to shorten the period over which CalPERS will amortize actuarial gains and 
losses from 30 years to 20 years for new pension liabilities, effective for the June 30, 2019 
actuarial valuations.  Amortization payments for all unfunded accrued liability bases will be 
computed to remain a level dollar amount throughout the amortization period, and certain 5-year 
ramp-up and ramp-down periods will be eliminated. 

 
On February 18, 2014, the Board of Administration approved new demographic actuarial 

assumptions based on a 2013 study of recent experience. The largest impact, applying to all 
benefit groups, is a new 20-year mortality projection reflecting longer life expectancies and that 
longevity will continue to increase.  Because retirement benefits will be paid out for more years, 
the cost of those benefits will increase as a result. The Board of Administration also assumed 
earlier retirements for Police 3%@50, Fire 3%@55, and Miscellaneous 2.7%@55 and 3%@60, 
which will increase costs for those groups. As a result of these changes, rates increased 
beginning in fiscal year 2016-17 (based on the June 30, 2014 valuation) with full impact in fiscal 
year 2020-21.  

 
On November 18, 2015, the Board of Administration adopted a funding risk mitigation 

policy intended to incrementally lower its discount rate – its assumed rate of investment return – 
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in years of good investment returns, help pay down the pension fund's unfunded liability, and 
provide greater predictability and less volatility in contribution rates for employers. The policy 
establishes a mechanism to reduce the discount rate by a minimum of 0.05 percentage points to 
a maximum of 0.25 percentage points in years when investment returns outperform the existing 
discount rate, currently 7.000%, by at least four percentage points. CalPERS staff modeling 
anticipates the policy will result in a lowering of the discount rate to 6.5% in about 21 years, 
improve funding levels gradually over time and cut risk in the pension system by lowering the 
volatility of investment returns. More information about the funding risk mitigation policy can be 
accessed through CalPERS’ web site at the following website address:  
https://www.calpers.ca.gov/page/newsroom/calpers-news/2015/adopts-funding-risk-mitigation-
policy. This policy is in suspense until the discount rate is fully reduced to 7.000% as described 
below.  The reference to this Internet website is provided for reference and convenience only.  
The information contained within the website may not be current, has not been reviewed by the 
City and is not incorporated in this Official Statement by reference. 

 
On December 21, 2016, the Board of Administration voted to lower its discount rate from 

the current 7.5% to 7.0% over the following three years according to the following schedule.   
 

Fiscal Year Discount Rate 

2017-18 7.375% 

2018-19 7.250 

2019-20 7.000 

 
For public agencies like the City, the discount rate of 7.000% became effective on  

July 1, 2019.  Lowering the discount rate means employers that contract with CalPERS to 
administer their pension plans will see increases in their normal costs and unfunded actuarial 
liabilities. Active members hired after January 1, 2013, under the Public Employees' Pension 
Reform Act will also see their contribution rates rise.  The three-year reduction of the discount 
rate has resulted in average employer rate increases of about 1 percent to 3 percent of normal 
cost as a percent of payroll for most miscellaneous retirement plans, and a 2 percent to 5 
percent increase for most safety plans.   No assurance can be given that the Board of 
Administration will not make further changes to the methods used to determine pension liability 
of CalPERS members, including the City.  

 
PARS Plan.  The Omnibus Budget Reconciliation Act of 1990 mandated that public 

sector employees who are not members of their employer’s existing retirement system as of 
January 1, 1992 be covered by either Social Security or an alternative plan.  The City’s part-
time, seasonal and temporary employees are covered under the Public Agency Retirement 
System (“PARS”), a defined contribution plan, which requires these employees to contribute 6% 
and the City to contribute 1.5% of the employees pay plus administration costs.  The City’s 
required contributions of $31,435 and the employee’s required contributions of $125,740 were 
made during the fiscal year ending June 30, 2019. 

 
Deferred Compensation Plan. City employees may defer a portion of their 

compensation under a City sponsored Deferred Compensation Plan created in accordance with 
Internal Revenue Code Section 457. Under this plan, participants are not taxed on the deferred 
portion of their compensation until distributed to them; distributions may be made only at 
termination, retirement, death or in an emergency defined by the plan. The laws governing 
deferred compensation plan assets require plan assets to be held by a trust for the exclusive 
benefit of plan participants and their beneficiaries. Since the assets held under these plans are 
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not the City’s property and are not subject to City control, they are excluded from the City’s 
financial statements. 

 
Other Post-Employment Benefits (OPEB).  The City provides postretirement health 

care benefits through its Retiree Medical Benefits Plan and its Dependent Fund Post 
Employment Benefit (OPEB) Plan to employees who retire in good standing from the City after 
attaining the age of 50 and to certain employees who retire due to disability.  

 
Retiree Medical Benefits Plan. As of June 30, 2020, there were 295 participants 

receiving these health care benefits.  The City joined the California Employers’ Retiree Benefit 
Trust (“CERBT”), an agent multiple-employer plan administered by CALPERS, consisting of an 
aggregation of single-employer plans.  The CERBT issues a publicly available financial report 
that includes financial statements and required supplementary information.  That report may be 
obtained from the California Public Employees’ Retirement System, CERBT, P.O. Box 942703, 
Sacramento, CA 94229-2703. 

 
In order to qualify for postemployment medical and dental benefits an employee must 

retire from the City and maintain enrollment in one of City’s eligible health plans. In addition, 
there are eligibility rules and contribution requirements defined in the Memorandum of 
Understanding (MOU) with each employee group. In the MOUs, the Benefit Cap is defined as 
not more than the single medical premium rate paid by the City for active employees, and the 
Retiree Cap is 15% above the single Kaiser medical premium rate. The eligibility rules for each 
MOU are summarized in the City’s audited financial statements. 

 
The City’s policy is to prefund the benefits by accumulating assets with CERBT pursuant 

to the City’s annual budget approved by the City Council.  The annual payment is equivalent to 
the actuarial defined contribution for the explicit subsidy liability only. For the year ended June 
30, 2020, the City’s contributions to the plan were $4,528,174, and the net OPEB liability as of 
June 30, 2018 was $13,996,905, which was a $29,907,979 decrease from the net OPEB liability 
as of June 30, 2019 of $43,904,884 primarily due to treating the two different benefits as 
separate plans.  For Fiscal Year 2019-20, the City contributed $3,478,018 (unaudited) and for 
Fiscal Year 2020-21, will contribute $ $655,375. By separating the two plans, per the City’s 
actuary, the funded status for the Retiree Medical Benefit as of 6/30/2020 for the explicit benefit 
changed from 66.77% to 113.93%, which substantially reduced the City’s annual contributions 
for FY 2020-21 and thereafter. 

 
Dependent Fund Post Employment Benefit (OPEB) Plan. The City provides continuation 

of medical coverage to its retiring employees and their eligible dependents. Pursuant to various 
bargaining agreements with different employee groups, the City contributes a percent of total 
payroll toward the cost of medical coverage for the eligible dependents of retirees.  The City 
does not define the eligibility for or amount of any such benefits paid, nor is it legally obligated to 
make any payments to these dependents. The extent of the City’s obligation is to make the 
negotiated contributions to the funds. However, the City has determined that a liability for the 
projected cost of these benefits must be reported in its financial statements in accordance with 
current accounting standards. 

 
See APPENDIX A Note 12 for additional details regarding the City’s pension and other 

employee benefits, including as relates to OPEB. 
 
Establishment of Section 115 Trust.  In March 2020, the City Council directed City 

staff to move forward with establishing a Section 115 Trust, so that a portion of the funds 
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available in the PERS Rate Stabilization Reserve could be deposited into the trust and 
potentially achieve a higher investment return than within the reserve.  A Section 115 Trust is a 
legal vehicle pursuant to which the City can deposit funds and determine that the funds may 
only be used for pension-related expenditures.  The City retains control over the selection of the 
investments within the trust, which investments have the potential to earn a higher rate of return 
than when held in the City’s pooled investment accounts. 

 
The next step with respect to the Section 115 Trust was the issuance in August 2020 of 

a Request for Proposals for an investment management company, proposals have been 
received and are being evaluated by City staff with the expectation of making a selection by the 
end of the year. 
 
Risk Management 

 
The City participates in the Pooled Liability Assurance Network Joint Powers Authority 

(“PLAN JPA”), a joint powers authority established to provide liability insurance coverage, 
claims and risk management, and legal defense to its participating members.  PLAN JPA 
provides $2,500,000 of self-funded general liability and auto liability coverage and 
$27,500,000,000 excess liability coverage per occurrence ($22,500,000 of excess auto liability 
coverage) and is responsible for paying claims in excess of the City’s $100,000 
deductible.  PLAN JPA also provides $2,000,000 employee theft coverage in excess of the 
City’s $10,000 deductible, and $2,000,000 of government crime coverage (with various sub-
limits depending on the type of crime) in excess of the City’s $10,000 deductible.  PLAN JPA 
provides $225,000 of self-funded property coverage with excess property insurance up to $1 
billion.  The City retains a self-insured amount of $5,000 for each property and $5,000 for each 
vehicle per occurrence. 

 
PLAN JPA is governed by a Board of Directors consisting of representatives from 

member municipalities.  The Board controls the operations of PLAN JPA, consisting of funding 
polices and approval of operating budgets, independent of any influence by member 
municipalities beyond their representation on the Board.   

 
The City’s annual contributions to PLAN JPA are calculated based on the ratio of the 

City’s payroll to the total payrolls of all entities participating in the program and the City’s loss 
experience. Actual surpluses or losses are shared according to a formula developed from 
overall costs and spread to member entities on a percentage basis. 
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CONSTITUTIONAL AND STATUTORY  
LIMITATIONS ON TAXES AND APPROPRIATIONS 

 
The constitutional and statutory provisions discussed in this section have the potential to 

affect the ability of the City to levy taxes and spend tax proceeds for operating and other 
purposes.  

 
Article XIIIA of the State Constitution 

 
Section 1(a) of Article XIIIA of the State Constitution limits the maximum ad valorem tax 

on real property to 1% of full cash value (as defined in Section 2 of Article XIIIA), to be collected 
by counties and apportioned according to law. Section 1(b) of Article XIIIA provides that the 1% 
limitation does not apply to ad valorem taxes to pay interest or redemption charges on (1) 
indebtedness approved by the voters prior to June 1, 1978 or (2) any bonded indebtedness for 
the acquisition or improvement of real property approved on or after June 1, 1978, by two thirds 
of the votes cast by the voters voting on the Proposition. Section 2 of Article XIIIA defines “full 
cash value” to mean “the county assessor’s valuation of real property as shown on the 1975–76 
tax bill under ‘full cash value’ or, thereafter, the appraised value of real property when 
purchased, newly constructed, or a change in ownership has occurred after the 1975 
assessment.” The full cash value may be adjusted annually to reflect inflation at a rate not to 
exceed 2% per year, or to reflect a reduction in the consumer price index or comparable data for 
the area under taxing jurisdiction or reduced in the event of declining property value caused by 
substantial damage, destruction or other factors. Legislation enacted by the State Legislature to 
implement Article XIIIA provides that notwithstanding any other law, local agencies may not levy 
any ad valorem property tax except to pay debt service on indebtedness approved by the voters 
as described above. 

The voters of the State subsequently approved various measures that further amended 
Article XIIIA. One such amendment generally provides that the purchase or transfer of (i) real 
property between spouses or (ii) the principal residence and the first $1,000,000 of the full cash 
value of other real property between parents and children, does not constitute a “purchase” or 
“change of ownership” triggering reassessment under Article XIIIA. This amendment could 
serve to reduce the property-tax revenues of the City. Other amendments permitted the State 
Legislature to allow persons over 55 or “severely disabled homeowners” who sell their 
residences and buy or build another of equal or lesser value within two years in the same 
county, to transfer the old residence’s assessed value to the new residence. 

In the November 1990 election, the voters approved the amendment of Article XIIIA to 
permit the State Legislature to exclude from the definition of “newly constructed” the 
construction or installation of seismic retrofitting improvements or improvements utilizing 
earthquake hazard mitigation technologies constructed or installed in existing buildings after 
November 6, 1990. 

Article XIIIA has also been amended to permit reduction of the “full cash value” base in 
the event of declining property values caused by damage, destruction or other factors, provided 
that there would be no increase in the “full cash value” base in the event of reconstruction of 
property damaged or destroyed in a disaster.  
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Article XIIIB of the State Constitution  
 
Article XIIIB of the State Constitution limits the annual appropriations of the State and of 

any city, county, school district, special district, authority or other political subdivision of the 
State to the appropriations limit for the prior Fiscal Year, as adjusted for changes in the cost of 
living, population and services for which the fiscal responsibility is shifted to or from the 
governmental entity. The “base year” for establishing this appropriations limit is the 1978–79 
Fiscal Year. The appropriations limit may also be adjusted in emergency circumstances, subject 
to limitations. 

Appropriations of an entity of local government subject to Article XIIIB generally include 
authorizations to expend during a Fiscal Year the “proceeds of taxes” levied by or for the entity, 
exclusive of certain State subventions, refunds of taxes, and benefit payments from retirement, 
unemployment insurance and disability insurance funds. “Proceeds of taxes” include but are not 
limited to, all tax revenues, certain State subventions received by the local governmental entity 
and the proceeds to the local governmental entity from (1) regulatory licenses, user charges, 
and user fees (to the extent that such proceeds exceed the cost of providing the service or 
regulation) and (2) the investment of tax revenues. Article XIIIB provides that if a governmental 
entity’s revenues in any year exceed the amounts permitted to be spent, the excess must be 
returned by revising tax rates or fee schedules over the subsequent two fiscal years. 

Article XIIIB does not limit the appropriation of moneys to pay debt service on 
indebtedness existing or authorized as of January 1, 1979, or for bonded indebtedness 
approved thereafter by a vote of the electors of the issuing entity at an election held for that 
purpose, or appropriations for certain other limited purposes.  Furthermore, Article XIIIB was 
amended in 1990 to exclude from the appropriations limit “all qualified capital outlay projects, as 
defined by the Legislature” from proceeds of taxes. The Legislature has defined “qualified 
capital outlay project” to mean a fixed asset (including land and construction) with a useful life of 
10 or more years and a value which equals or exceeds $100,000. As a result of this 
amendment, the appropriations to pay the lease payments on the City’s long term General Fund 
lease obligations are generally excluded from the City’s appropriations limit. 

The City has never exceeded its appropriations limit.  
 

Articles XIIIC and XIIID of the State Constitution 
 
General.  On November 5, 1996, the voters of the State approved Proposition 218, 

known as the “Right to Vote on Taxes Act.”  Proposition 218 adds Articles XIIIC and XIIID to the 
California Constitution and contains a number of interrelated provisions affecting the ability of 
the City to levy and collect both existing and future taxes, assessments, fees and charges.   

 
On November 2, 2010, California voters approved Proposition 26, entitled the 

“Supermajority Vote to Pass New Taxes and Fees Act.”  Section 1 of Proposition 26 declares 
that Proposition 26 is intended to limit the ability of the State Legislature and local government 
to circumvent existing restrictions on increasing taxes by defining the new or expanded taxes as 
“fees.”  Proposition 26 amended Articles XIIIA and XIIIC of the State Constitution. The 
amendments to Article XIIIA limit the ability of the State Legislature to impose higher taxes (as 
defined in Proposition 26) without a two-thirds vote of the Legislature.  The amendments to 
Article XIIIC define “taxes” that are subject to voter approval as “any levy, charge, or exaction of 
any kind imposed by a local government,” with certain exceptions. 
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Taxes. Article XIIIC requires that all new local taxes be submitted to the electorate 
before they become effective.  Taxes for general governmental purposes of the City (“general 
taxes”) require a majority vote; taxes for specific purposes (“special taxes”), even if deposited in 
the City’s General Fund, require a two-thirds vote.   

 
Property-Related Fees and Charges. Article XIIID also adds several provisions making 

it generally more difficult for local agencies to levy and maintain property-related fees, charges, 
and assessments for municipal services and programs. These provisions include, among other 
things, (i) a prohibition against assessments which exceed the reasonable cost of the 
proportional special benefit conferred on a parcel, (ii) a requirement that assessments must 
confer a “special benefit,” as defined in Article XIIID, over and above any general benefits 
conferred, (iii) a majority protest procedure for assessments which involves the mailing of notice 
and a ballot to the record owner of each affected parcel, a public hearing and the tabulation of 
ballots weighted according to the proportional financial obligation of the affected party, and (iv) a 
prohibition against fees and charges which are used for general governmental services, 
including police, fire or library services, where the service is available to the public at large in 
substantially the same manner as it is to property owners.  

 
Reduction or Repeal of Taxes, Assessments, Fees and Charges.  Article XIIIC also 

removes limitations on the initiative power in matters of reducing or repealing local taxes, 
assessments, fees or charges.  No assurance can be given that the voters of the City will not, in 
the future, approve an initiative or initiatives which reduce or repeal local taxes, assessments, 
fees or charges currently comprising a substantial part of the City’s General Fund.  If such 
repeal or reduction occurs, the City’s ability to pay debt service on the Bonds could be adversely 
affected.  

 
Burden of Proof. Article XIIIC provides that local government “bears the burden of 

proving by a preponderance of the evidence that a levy, charge, or other exaction is not a tax, 
that the amount is no more than necessary to cover the reasonable costs of the governmental 
activity, and that the manner in which those costs are allocated to a payor bear a fair or 
reasonable relationship to the payor’s burdens on, or benefits received from, the governmental 
activity.” Similarly, Article XIIID provides that in “any legal action contesting the validity of a fee 
or charge, the burden shall be on the agency to demonstrate compliance” with Article XIIID.  

 
Judicial Interpretation of Proposition 218. The interpretation and application of 

Articles XIIIC and XIIID will ultimately be determined by the courts, and it is not possible at this 
time to predict with certainty the outcome of such determination. 

 
Impact on City’s General Fund. The City does not believe that any material source of 

General Fund revenue is subject to challenge under Proposition 218 or Proposition 26.  
 
The approval requirements of Articles XIIIC and XIIID reduce the flexibility of the City to 

raise revenues for the General Fund, and no assurance can be given that the City will be able to 
impose, extend or increase the taxes, fees, charges or taxes in the future that it may need to 
meet increased expenditure needs. 

 
Proposition 1A; Proposition 22 
 

Proposition 1A. Proposition 1A, proposed by the Legislature in connection with the 
State’s Fiscal Year 2004-05 Budget, approved by the voters in November 2004 and generally 
effective in Fiscal Year 2006-07, provided that the State may not reduce any local sales tax rate, 
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limit existing local government authority to levy a sales tax rate or change the allocation of local 
sales tax revenues, subject to certain exceptions.  Proposition 1A generally prohibited the State 
from shifting to schools or community colleges any share of property tax revenues allocated to 
local governments for any Fiscal Year, as set forth under the laws in effect as of November 3, 
2004.  Any change in the allocation of property tax revenues among local governments within a 
county had to be approved by two-thirds of both houses of the Legislature.  

 
Proposition 22.  Proposition 22, entitled “The Local Taxpayer, Public Safety and 

Transportation Protection Act,” was approved by the voters of the State in November 2010. 
Proposition 22 eliminates or reduces the State’s authority to (i) temporarily shift property taxes 
from cities, counties and special districts to schools, (ii) use vehicle license fee revenues to 
reimburse local governments for State-mandated costs (the State will have to use other 
revenues to reimburse local governments), (iii) redirect property tax increment from 
redevelopment agencies to any other local government, (iv) use State fuel tax revenues to pay 
debt service on State transportation bonds, or (v) borrow or change the distribution of State fuel 
tax revenues.   

 
Unitary Property 

 
AB 454 (Chapter 921, Statutes of 1986) provides that revenues derived from most utility 

property assessed by the State Board of Equalization (“Unitary Property”), commencing with the 
1988–89 Fiscal Year, are allocated as follows: (i) each jurisdiction will receive up to 102% of its 
prior year State–assessed revenue; and (ii) if county–wide revenues generated from Unitary 
Property are less than the previous year’s revenues or greater than 102% of the previous year’s 
revenues, each jurisdiction will share the burden of the shortfall or benefit of the excess 
revenues by a specified formula. This provision applies to all Unitary Property except railroads, 
whose valuation will continue to be allocated to individual tax rate areas. 

 
The provisions of AB 454 do not constitute an elimination of the assessment of any 

State–assessed properties nor a revision of the methods of assessing utilities by the State 
Board of Equalization. Generally, AB 454 allows valuation growth or decline of Unitary Property 
to be shared by all jurisdictions in a county. 

 
Possible Future Initiatives 

 
Article XIIIA, Article XIIIB and Propositions 218, 26, IA and 22 were each adopted as 

measures that qualified for the ballot pursuant to the State’s initiative process. From time to 
time, other initiative measures could be adopted, further affecting the City’s revenues or its 
ability to expend revenues. 
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BOND OWNERS’ RISKS 
 

The following describes certain special considerations and risk factors affecting the 
payment of and security for the Bonds. The following discussion is not meant to be an 
exhaustive list of the risks associated with the purchase of any Bonds and does not necessarily 
reflect the relative importance of the various risks. Potential investors in the Bonds are advised 
to consider the following special factors along with all other information in this Official Statement 
in evaluating the Bonds. There can be no assurance that other considerations will not 
materialize in the future. 

 
No Pledge of Taxes 

 
General.  The obligation of the City to pay the Lease Payments and Additional Rental 

Payments does not constitute an obligation of the City for which the City is obligated to levy or 
pledge any form of taxation or for which the City has levied or pledged any form of taxation.  
The obligation of the City to pay Lease Payments and Additional Rental Payments does not 
constitute a debt or indebtedness of the City, the State of California or any of its political 
subdivisions within the meaning of any constitutional or statutory debt limitation or restriction. 

 
The City is currently liable on other obligations payable from general revenues, which 

are described above under “CITY FINANCIAL INFORMATION – Long-Term Obligations 
Payable Out of General Fund.” 

 
Limitations on Taxes and Fees.  Certain taxes, assessments, fees and charges 

presently imposed by the City could be subject to the voter approval requirements of Article 
XIIIC and Article XIIID of the State Constitution.  Based upon the outcome of an election by the 
voters, such fees, charges, assessments and taxes might no longer be permitted to be imposed, 
or may be reduced or eliminated and new taxes, assessments fees and charges may not be 
approved.  The City has assessed the potential impact on its financial condition of the provisions 
of Article XIIIC and Article XIIID of the State Constitution respecting the imposition and increase 
of taxes, fees, charges and assessments and does not believe that an election by the voters to 
reduce or eliminate the imposition of certain existing fees, charges, assessments and taxes 
would substantially affect its financial condition.  However, the City believes that if the initiative 
power was exercised so that all local taxes, assessments, fees and charges that may be subject 
to Article XIIIC and Article XIIID of the State Constitution are eliminated or substantially reduced, 
the financial condition of the City, including its General Fund, could be materially adversely 
affected.   

 
Although the City does not currently anticipate that the provisions of Article XIIIC and 

Article XIIID of the State Constitution would adversely affect its ability to pay Lease Payments 
and its other obligations payable from the General Fund, no assurance can be given regarding 
the ultimate interpretation or effect of Article XIIIC and Article XIIID of the State Constitution on 
the City’s finances.  See “CONSTITUTIONAL AND STATUTORY LIMITATIONS ON TAXES 
AND APPROPRIATIONS.” 

 
Additional Obligations of the City 

 
General.  The City is permitted to enter into other obligations which constitute additional 

charges against its revenues without the consent of Owners of the Bonds, and may in the future 
be subject to liabilities payable from the general fund (some of which are described below).  To 
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the extent that additional obligations are incurred by (or imposed upon) the City, the funds 
available to pay Lease Payments may be decreased. 

 
The Lease Payments and other payments due under the Lease (including payment of 

costs of repair and maintenance of the Leased Property, taxes and other governmental charges 
levied against the Leased Property) are payable from funds lawfully available to the City.  If the 
amounts that the City is obligated to pay in a fiscal year exceed the City’s revenues for such 
year, the City may choose to make some payments rather than making other payments, 
including Lease Payments and Additional Rental Payments, based on the perceived needs of 
the City.  The same result could occur if, because of California Constitutional limits on 
expenditures, the City is not permitted to appropriate and spend all of its available revenues or 
is required to expend available revenues to preserve the public health, safety and welfare. 

 
Litigation Unrelated to General Fund.  The City is subject to litigation arising in the 

normal course of business.  In the opinion of the City Attorney, there is no pending litigation 
which is likely to have a material adverse effect on the financial position of the City. 

 
CalPERS Obligations.  Many cities and other local agencies in the State have been 

faced with increased payments due to CalPERS in recent years.  The City, like many other 
cities and local agencies in the State, is responsible for payments to CalPERS for its share of 
employee pension costs.  Amounts owed to CalPERS for pension costs have increased in 
recent years and are expected to continue to increase, as CalPERS implements changes to its 
discount rate and other methodologies for calculating pension costs.  See “THE CITY – Pension 
Plans” for additional information on CalPERS. 

 
No Reserve Fund 

 
No reserve fund will be established and maintained with respect to the Bonds.  As a 

result, in the event on non-appropriation or non-payment of the Lease Payments in full when 
due, no other source of funds will be available to make payments of debt service Bonds while 
remedial actions are taken with respect to such non-appropriation or non-payment. 

 
Default 

 
Whenever any event of default referred to in the Lease happens and continues, the 

Trustee (as assignee of the Authority) is authorized under the terms of the Lease to exercise 
any and all remedies available under law or granted under the Lease.  See “APPENDIX C – 
SUMMARY OF PRINCIPAL LEGAL DOCUMENTS” for a detailed description of available 
remedies in the case of a default under the Lease.  

 
If a default occurs, there is no remedy of acceleration of the total Lease Payments due 

over the term of the Lease.  The Trustee is not empowered to sell the Leased Property and use 
the proceeds of such sale to prepay the Bonds or pay debt service on the Bonds.  

 
The City will be liable only for Lease Payments on an annual basis and, in the event of a 

default, the Trustee would be required to seek a separate judgment each year for that year’s 
defaulted Lease Payments.  Any such suit for money damages would be subject to limitations 
on legal remedies against municipalities in the State, including a limitation on enforcement of 
judgments against funds of a fiscal year other than the fiscal year in which the Lease Payments 
were due and against funds needed to serve the public welfare and interest. 
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Abatement 
 
Under certain circumstances related to damage, destruction, condemnation or title 

defects which cause a substantial interference with the use and possession of the Leased 
Property, the City’s obligation to make Lease Payments will be subject to full or partial 
abatement and could result in the Trustee having inadequate funds to pay the principal and 
interest on the Bonds as and when due.  See “SECURITY FOR THE BONDS – Abatement” and 
“APPENDIX C – SUMMARY OF PRINCIPAL LEGAL DOCUMENTS.”   

 
Although the City is required under the Lease to maintain property and liability insurance 

with respect to the Leased Property, the required insurance coverage is subject to certain 
conditions and restrictions.  See “SECURITY FOR THE BONDS – Property Insurance.”  

 
In addition, the City is required to use the proceeds of rental interruption insurance 

maintained under the Lease to make debt service payments on the Bonds during any period of 
abatement. See “SECURITY FOR THE BONDS – Property Insurance.” However, there is no 
assurance that the City will receive proceeds of rental interruption insurance in time to make 
debt service payments on the Bonds when due.  

 
Property Taxes 

 
Property taxes are typically the largest source of General Fund revenue to the City. 
 
Levy and Collection.  The City does not have any independent power to levy and 

collect property taxes.  Any reduction in the tax rate or the implementation of any constitutional 
or legislative property tax decrease could reduce the City’s property tax revenues, and 
accordingly, could have an adverse impact on the ability of the City to make Lease Payments.  
Likewise, delinquencies in the payment of property taxes could have an adverse effect on the 
City’s ability to pay principal of and interest on the Bonds when due. 

 
Reduction in Inflationary Rate.  Article XIIIA of the California Constitution provides that 

the full cash value base of real property used in determining assessed value may be adjusted 
from year to year to reflect the inflationary rate, not to exceed a 2% increase for any given year, 
or may be reduced to reflect a reduction in the consumer price index or comparable local data.  
See “CONSTITUTIONAL AND STATUTORY LIMITATIONS ON TAXES AND 
APPROPRIATIONS.”  Such measure is computed on a calendar year basis.  Because Article 
XIIIA limits inflationary assessed value adjustments to the lesser of the actual inflationary rate or 
2%, there have been years in which the assessed values were adjusted by actual inflationary 
rates, which were less than 2%.  Since Article XIIIA was approved, the annual adjustment for 
inflation has fallen below the 2% limitation a limited number of times.  

 
The City is unable to predict if any adjustments to the full cash value base of real 

property within the City, whether an increase or a reduction, will be realized in the future. 
 
Appeals of Assessed Values. There are two types of appeals of assessed values that 

could adversely impact property tax revenues: 
 

Proposition 8 Appeals.  Most of the appeals that might be filed in the City would 
be based on Section 51 of the Revenue and Taxation Code, which requires that for each 
lien date the value of real property must be the lesser of its base year value annually 
adjusted by the inflation factor pursuant to Article XIIIA of the State Constitution or its full 

309



 

-57- 

cash value, taking into account reductions in value due to damage, destruction, 
depreciation, obsolescence, removal of property or other factors causing a decline in 
value.   

 
Under California law, property owners may apply for a reduction of their property 

tax assessment by filing a written application with the appropriate county board of 
equalization or assessment appeals board.  In most cases, the appeal is filed because 
the applicant believes that present market conditions (such as residential home prices) 
cause the property to be worth less than its current assessed value.  These market-
driven appeals are known as Proposition 8 appeals.  

 
Any reduction in the assessment ultimately granted as a Proposition 8 appeal 

applies to the year for which application is made and during which the written application 
was filed.  These reductions are often temporary and are adjusted back to their original 
values when market conditions improve.  Once the property has regained its prior value, 
adjusted for inflation, it once again is subject to the annual inflationary factor growth rate 
allowed under Article XIIIA.  

 
Base Year Appeals. A second type of assessment appeal is called a base year 

appeal, where the property owners challenge the original (basis) value of their property. 
Appeals for reduction in the “base year” value of an assessment, if successful, reduce 
the assessment for the year in which the appeal is taken and prospectively thereafter.  
The base year is determined by the completion date of new construction or the date of 
change of ownership.  Any base year appeal must be made within four years of the 
change of ownership or new construction date.  
 
No assurance can be given that property tax appeals in the future will not significantly 

reduce the City’s property tax revenues. 
 

Sales Taxes 
 
Sales tax revenues are typically the second largest source of revenue to the City, behind 

property taxes.  Sales tax revenues are based upon the gross receipts of retail sales of tangible 
goods and products by retailers with taxable transactions in the City, which could be impacted 
by a variety of factors.   

 
For example, before final maturity of the Bonds, the City may enter into an economic 

recession.  In times of economic recession, the gross receipts of retailers often decline, and 
such a decline would cause the sales tax revenues received by the City to also decline.  

 
In addition, changes or amendments in the laws applicable to the City’s receipt of sales 

tax revenues, whether implemented by State legislative action or voter initiative, could have an 
adverse effect on sales tax revenues received by the City. For example, many categories of 
transactions are exempt from the statewide sales tax, and additional categories could be added 
in the future.  Currently, most sales of food products for human consumption are exempt; this 
exemption, however, does not apply to liquor or to restaurant meals.  The rate of sales tax 
levied on taxable transactions in the City or the fee charged by the CDTFA for administering the 
City’s sales tax could also be changed.   
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Natural Calamities 
 
General.  The City is located in a seismically active area of California.  If there were to 

be an occurrence of severe seismic activity in the area of the City, such an occurrence may 
adversely affect economic activity in the City, and could have a negative impact on City 
finances.  There can be no assurance that the occurrence of any natural calamity would not 
cause substantial interference to and costs for the City or impact the Leased Property. 

 
Other natural disasters, such as flooding, landslides or wildfires, could also affect 

economic activity in the City, and could have a negative impact on City finances.  There can be 
no assurance that the occurrence of any natural calamity would not cause substantial 
interference to and costs for the City or impact the Leased Property.   

 
Droughts.  California is subject to droughts from time-to-time.  On April 1, 2015, for the 

first time in California’s history, Governor Edmund G. Brown directed the State Water 
Resources Control Board to implement mandatory water reductions in cities and towns across 
California to reduce water usage by 25%.  Following a wet winter in 2016-17, most of the 
mandatory water reductions were lifted.  However, there can be no assurance that drought 
conditions would not re-appear in the future, leading to interference to and costs for the City or 
impact the Leased Property. 

 
Sea Level Rise/Climate Change.  City finances may be negatively impacted by future 

sea level rise in the San Francisco Bay area or other negative impacts resulting from climate 
change.  The median elevation of the City is 19 feet.  At Piedmont Road, Evans Road, and 
North Park Victoria Avenue, the elevation is generally about 100 feet, while the western area is 
almost at sea level.  This low elevation, coupled with the proximity to San Francisco Bay, may 
result in adverse effects to property in the City, and corresponding to Net Revenues, in the 
future.  In addition, facilities owned and/or operated by the City’s wholesale water providers may 
be negatively impacted given their proximity to San Francisco Bay. 

 
The predictions for sea level rise in the San Francisco Bay vary.  A report released by 

the San Francisco Bay Conservation Development Commission predicts sea levels in the San 
Francisco Bay to rise 16 inches by 2050 and 55 inches by 2100.  The State of California’s 
Fourth Climate Change Assessment, released in 2017, estimates sea level rise for the year 
2100 in the range of 14 inches to 94 inches with an additional very low probability, worst-case 
estimate that exceeds 108 inches. A draft paper from the California Climate Change Center 
posits that increases in sea level will be a significant consequence of climate change over the 
next century.   

 
Local impacts of climate change are not definitive, but parcels in the City could 

experience changes to local and regional weather patterns; rising bay water levels; increased 
risk of flooding; changes in salinity and tidal patterns of San Francisco Bay; coastal erosion; and 
water restrictions.  

 
COVID-19 Pandemic 

 
The spread of COVID-19 has impacted governments, businesses and people in a 

manner that is having negative effects on global and local economies.  There can be no 
assurances that the spread of COVID-19 and/or responses intended to slow the spread of 
COVID-19 such as declining business and travel activity, will not materially adversely impact the 
state and national economies and, accordingly, materially adversely impact the financial 
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condition of the City and the City’s General Fund.  In addition, the City may experience 
increased personnel costs and/or reduced revenues due to the COVID-19 situation and the 
related impact on economic and other activity in and around the City. 

 
As part of the adoption of the City’s Fiscal Year 2020-21 budget in June 2020, the City 

projected a $25 million shortfall in revenues versus expenses for the three fiscal year period of 
Fiscal Year 2020-21 through Fiscal Year 2022-23.  With respect to projected revenues, the 
actual impact to the City’s General Fund will not be fully understood until actual tax proceeds 
and other revenues are received by the City, which occurs with a lag.  With respect to 
expenditures, the City has instituted certain measures to reduce expenditures in the current and 
future fiscal years, including (1) cancellation of the July 4th fireworks show for 2020, (2) non-
essential hiring and expenditure freeze, including strategically holding certain positions vacant, 
(3) pushing out first payment on the Bonds to Fiscal Year 2021-22, and (4) reducing operating 
transfers-out from the General Fund to Storm Drain CIP Fund.  It has also initiated polling of 
residents regarding the level of support for a measure that would increase the sales & use tax in 
the City by 0.25%, with amounts being available to the General Fund. 

 
Cyber Security 

 
The City, like many other public and private entities, relies on computer and other digital 

networks and systems to conduct its operations.  As a recipient and provider of personal, private 
or other sensitive electronic information, the City is potentially subject to multiple cyber threats, 
including without limitation hacking, viruses, ransomware, malware and other attacks.  The City 
maintains insurance coverage for loss resulting from cyber security incidents, however no 
assurance can be given that the City’s efforts to manage cyber threats and attacks will be 
successful in all cases, or that any such attack will not materially impact the operations or 
finances of the City, or the administration of the Bonds.  The City is also reliant on other entities 
and service providers in connection with the administration of the Bonds, including without 
limitation the County tax collector for the levy and collection of Special Taxes, the Trustee, and 
the dissemination agent.  No assurance can be given that the City and/or the other entities will 
not be affected by cyber threats and attacks in a manner that may affect the Bond owners. 
 
Limitations on Remedies Available to Bond Owners 

 
The ability of the City to comply with its covenants under the Lease may be adversely 

affected by actions and events outside of the control of the City, and may be adversely affected 
by actions taken (or not taken) by voters, property owners, taxpayers or payers of assessments, 
fees and charges.  See “CONSTITUTIONAL AND STATUTORY LIMITATIONS ON TAXES 
AND APPROPRIATIONS” above.  Furthermore, any remedies available to the owners of the 
Bonds upon the occurrence of an event of default under the Lease or the Indenture are in many 
respects dependent upon judicial actions, which are often subject to discretion and delay and 
could prove both expensive and time consuming to obtain. 

 
In addition to the limitations on Bondowner remedies contained in the Lease and the 

Indenture, the rights and obligations under the Bonds, the Lease and the Indenture may be 
subject to the following: the United States Bankruptcy Code and applicable bankruptcy, 
insolvency, reorganization, moratorium, or similar laws relating to or affecting the enforcement 
of creditors’ rights generally, now or hereafter in effect; usual equity principles which may limit 
the specific enforcement under State law of certain remedies; the exercise by the United States 
of America of the powers delegated to it by the Federal Constitution; and the reasonable and 
necessary exercise, in certain exceptional situations, of the police power inherent in the 
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sovereignty of the State and its governmental bodies in the interest of serving a significant and 
legitimate public purpose.  Bankruptcy proceedings, or the exercise of powers by the federal or 
state government, if initiated, could subject the Owners of the Bonds to judicial discretion and 
interpretation of their rights in bankruptcy or otherwise, and consequently may entail risks of 
delay, limitation or modification of their rights.   

 
The opinion to be delivered by Bond Counsel, concurrently with the issuance of the 

Bonds, will include a qualification that the rights of the owners of the Bonds and the 
enforceability of the Bonds and the Indenture, the Lease and the Site Lease may be subject to 
bankruptcy, insolvency, reorganization, moratorium and other similar laws affecting creditors' 
rights heretofore or hereafter enacted and may also be subject to the exercise of judicial 
discretion in accordance with principles of equity or otherwise in appropriate cases.  See 
“APPENDIX E — FORM OF OPINION OF BOND COUNSEL.” 

 
Loss of Tax-Exemption 

 
As discussed under the caption “TAX MATTERS,” interest on the Bonds could become 

includable in gross income for purposes of federal income taxation retroactive to the date the 
Bonds were issued, as a result of future acts or omissions of the City or the City in violation of 
their respective covenants in the Lease and the Indenture.  Should such an event of taxability 
occur, the Bonds are not subject to special redemption and will remain Outstanding until 
maturity or until redeemed under other provisions set forth in the Indenture. 

 
Secondary Market for Bonds 

 
There can be no guarantee that there will be a secondary market for the Bonds or, if a 

secondary market exists, that any Bonds can be sold for any particular price.  Occasionally, 
because of general market conditions or because of adverse history or economic prospects 
connected with a particular issue, secondary marketing practices in connection with a particular 
issue are suspended or terminated.  Additionally, prices of issues for which a market is being 
made will depend upon then-prevailing circumstances.  Such prices could be substantially 
different from the original purchase price. 
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TAX MATTERS 
 
Federal Tax Status.  In the opinion of Jones Hall, A Professional Law Corporation, San 

Francisco, California, Bond Counsel, subject, however to the qualifications set forth below, 
under existing law, the interest on the Bonds is excluded from gross income for federal income 
tax purposes and such interest is not an item of tax preference for purposes of the federal 
alternative minimum tax.    

 
The opinions set forth in the preceding paragraph are subject to the condition that the 

City comply with all requirements of the Internal Revenue Code of 1986, as amended (the "Tax 
Code") that must be satisfied subsequent to the issuance of the Bonds in order that the interest 
thereon be, and continue to be, excludable from gross income for federal income tax purposes.  
The City has made certain representations and covenants in order to comply with each such 
requirement.  Inaccuracy of those representations, or failure to comply with certain of those 
covenants, may cause the inclusion of such interest in gross income for federal income tax 
purposes, which may be retroactive to the date of issuance of the Bonds.  

 
Tax Treatment of Original Issue Discount and Premium.  If the initial offering price to 

the public at which a Bond is sold is less than the amount payable at maturity thereof, then such 
difference constitutes "original issue discount" for purposes of federal income taxes and State of 
California personal income taxes.  If the initial offering price to the public at which a Bond is sold 
is greater than the amount payable at maturity thereof, then such difference constitutes "bond 
premium" for purposes of federal income taxes and State of California personal income taxes.   

 
Under the Tax Code, original issue discount is treated as interest excluded from federal 

gross income and exempt from State of California personal income taxes to the extent properly 
allocable to each owner thereof subject to the limitations described in the first paragraph of this 
section.  The original issue discount accrues over the term to maturity of the Bond on the basis 
of a constant interest rate compounded on each interest or principal payment date (with straight-
line interpolations between compounding dates).  The amount of original issue discount 
accruing during each period is added to the adjusted basis of such Bonds to determine taxable 
gain upon disposition (including sale, redemption, or payment on maturity) of such Bond.  The 
Tax Code contains certain provisions relating to the accrual of original issue discount in the 
case of purchasers of the Bonds who purchase the Bonds after the initial offering of a 
substantial amount of such maturity.  Owners of such Bonds should consult their own tax 
advisors with respect to the tax consequences of ownership of Bonds with original issue 
discount, including the treatment of purchasers who do not purchase in the original offering to 
the public at the first price at which a substantial amount of such Bonds is sold to the public.  

 
Under the Tax Code, bond premium is amortized on an annual basis over the term of the 

Bond (said term being the shorter of the Bond's maturity date or its call date).  The amount of 
bond premium amortized each year reduces the adjusted basis of the owner of the Bond for 
purposes of determining taxable gain or loss upon disposition.  The amount of bond premium on 
a Bond is amortized each year over the term to maturity of the Bond on the basis of a constant 
interest rate compounded on each interest or principal payment date (with straight-line 
interpolations between compounding dates).  Amortized Bond premium is not deductible for 
federal income tax purposes.  Owners of premium Bonds, including purchasers who do not 
purchase in the original offering, should consult their own tax advisors with respect to State of 
California personal income tax and federal income tax consequences of owning such Bonds. 
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California Tax Status.  In the further opinion of Bond Counsel, interest on the Bonds is 
exempt from California personal income taxes. 

 
Other Tax Considerations.  Current and future legislative proposals, if enacted into 

law, clarification of the Tax Code or court decisions may cause interest on the Bonds to be 
subject, directly or indirectly, to federal income taxation or to be subject to or exempted from 
state income taxation, or otherwise prevent beneficial owners from realizing the full current 
benefit of the tax status of such interest.  The introduction or enactment of any such legislative 
proposals, clarification of the Tax Code or court decisions may also affect the market price for, 
or marketability of, the Bonds.  It cannot be predicted whether or in what form any such proposal 
might be enacted or whether, if enacted, such legislation would apply to bonds issued prior to 
enactment.   

 
The opinions expressed by Bond Counsel are based upon existing legislation and 

regulations as interpreted by relevant judicial and regulatory authorities as of the date of such 
opinion, and Bond Counsel has expressed no opinion with respect to any proposed legislation 
or as to the tax treatment of interest on the Bonds, or as to the consequences of owning or 
receiving interest on the Bonds, as of any future date.  Prospective purchasers of the Bonds 
should consult their own tax advisors regarding any pending or proposed federal or state tax 
legislation, regulations or litigation, as to which Bond Counsel expresses no opinion. 
 

Owners of the Bonds should also be aware that the ownership or disposition of, or the 
accrual or receipt of interest on, the Bonds may have federal or state tax consequences other 
than as described above. Other than as expressly described above, Bond Counsel expresses 
no opinion regarding other federal or state tax consequences arising with respect to the Bonds, 
the ownership, sale or disposition of the Bonds, or the amount, accrual or receipt of interest on 
the Bonds. 

 
 

CERTAIN LEGAL MATTERS 
 
Jones Hall, A Professional Law Corporation, Bond Counsel, will render an opinion with 

respect to the validity of the Bonds, the form of which is set forth in “APPENDIX E — FORM OF 
OPINION OF BOND COUNSEL.”  Certain legal matters will also be passed upon for the City 
and the Authority by Jones Hall, as Disclosure Counsel.  Certain legal matters will be passed 
upon for the City by the City Attorney.  

 
 

NO LITIGATION 
 
Except as may otherwise be set forth in this Official Statement, to the best knowledge of 

the City, there is no action, suit, proceeding, inquiry or investigation before or by any court or 
federal, state, municipal or other governmental authority pending and notice of which has been 
served on and received by the City or, to the knowledge of the City, threatened against or 
affecting the City or the assets, properties or operations of the City which, if determined 
adversely to the City or its interests, would have a material and adverse effect upon the 
consummation of the transactions contemplated by or the validity of the Lease, the Site Lease 
or the Indenture, or upon the financial condition, assets, properties or operations of the City, and 
the City is not in default with respect to any order or decree of any court or any order, regulation 
or demand of any federal, state, municipal or other governmental authority, which default might 
have consequences that would materially adversely affect the consummation of the transactions 
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contemplated by the Lease, the Site Lease or the Indenture, or the financial conditions, assets, 
properties or operations of the City, including but not limited to the payment and performance of 
the City’s obligations under the Lease.  

 
 

RATING 
 
S&P Global Ratings (“S&P”), a division of Standard & Poor’s Financial Services LLC has 

assigned its municipal bond rating of “__” to the Bonds.  This rating reflects only the views of 
S&P, and an explanation of the significance of this rating, and any outlook assigned to or 
associated with this rating, should be obtained from S&P.  Generally, a rating agency bases its 
rating on the information and materials furnished to it and on investigations, studies and 
assumptions of its own.  The City has provided certain additional information and materials to 
the rating agency (some of which does not appear in this Official Statement).  There is no 
assurance that this rating will continue for any given period of time or that this rating will not be 
revised downward or withdrawn entirely by the rating agency, if in the judgment of the rating 
agency, circumstances so warrant.  Any such downward revision or withdrawal of any rating on 
the Bonds may have an adverse effect on the market price or marketability of the Bonds. 

 
 

CONTINUING DISCLOSURE 
 
The City will covenant for the benefit of owners of the Bonds to provide certain financial 

information and operating data by not later than nine months after the end of the City’s fiscal 
year, or March 31, of each year (based on the City’s current fiscal year-end of June 30), 
commencing March 31, 2021, with the report for the 2019-20 fiscal year (the “Annual Report”) 
and to provide notices of the occurrence of certain listed events.   

 
These covenants have been made in order to assist the Underwriter in complying with 

Securities Exchange Commission Rule 15c2-12(b)(5) (the “Rule”).  The specific nature of the 
information to be contained in the Annual Report or the notices of listed events by the City is set 
forth in “APPENDIX D – Form of Continuing Disclosure Certificate.” 

 
The City has previously entered into continuing disclosure undertakings under the Rule 

in connection with the issuance of long-term obligations.  During the past five years, the City has 
not failed to comply, in all material respects, with its undertakings under the Rule. [Note: 
Underwriter to review/confirm] 

 
 

MUNICIPAL ADVISOR 
 
The City and the Authority have retained Fieldman, Rolapp & Associates, Inc., of Irvine, 

California, as municipal advisor (the “Municipal Advisor”) in connection with the offering of the 
Bonds.  All financial and other information presented in this Official Statement has been 
provided by the City and the Authority from their records, except for information expressly 
attributed to other sources.  The Municipal Advisor takes no responsibility for the accuracy or 
completeness of the data provided by the City, Authority or others and has not undertaken to 
make an independent verification or does not assume responsibility for the accuracy, 
completeness, or fairness of the information contained in this Official Statement.  The fee of the 
Municipal Advisor is contingent upon the successful closing of the Bonds. 
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UNDERWRITING 

 
Stifel, Nicolaus & Company, Inc. (the “Underwriter”), has entered into a Bond Purchase 

Agreement with the Authority under which it will purchase the Bonds at a purchase price of 
$________________ (which is equal to the par amount of the Bonds, less an Underwriter’s 
discount of $_____________, and plus (less) a net original issue premium (discount) of 
$____________).  

 
The Underwriter will be obligated to take and pay for all of the Bonds if any are taken. 

The Underwriter intends to offer the Bonds to the public at the offering prices set forth on the 
inside cover page of this Official Statement.  After the initial public offering, the public offering 
price may be varied from time to time by the Underwriter.  

 
 

PROFESSIONAL SERVICES 
 

In connection with the issuance of the Bonds, fees payable to the following professionals 
involved in the offering are contingent upon the issuance and delivery of the Bonds: Jones Hall, 
A Professional Law Corporation, as Bond Counsel and Disclosure Counsel; Fieldman, Rolapp & 
Associates, Inc., Irvine, California, as municipal advisor to the Authority and the City; Quint & 
Thimmig LLP, as counsel to the Underwriter; and U.S. Bank National Association, as Trustee.  

 
 

EXECUTION 
 
The execution of this Official Statement and its delivery have been authorized by the 

Board of the Authority and the City Council of the City.  
 

MILPITAS MUNICIPAL FINANCING AUTHORITY 
 
 
 
By:        

Executive Director 
 
CITY OF MILPITAS  
 
 
 
By:        

City Manager 
 
 

317



 

A-1 

APPENDIX A 
 

AUDITED FINANCIAL STATEMENTS 
FOR FISCAL YEAR ENDING JUNE 30, 2019 
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APPENDIX B 
 

GENERAL INFORMATION ABOUT THE CITY OF MILPITAS  
AND THE COUNTY OF SANTA CLARA 

 
The following information concerning the County of Santa Clara (the “County”) and the 

City of Milpitas (the “City”) is included only for the purpose of supplying general information 
regarding the region in which the Water System is located.  The Bonds are not a debt of the 
County, the City, the State of California (the “State”) or any of its political subdivisions, and 
neither the County, the City, the State nor any of its political subdivisions is liable therefor. The 
City and the Underwriter take no responsibility for the accuracy or completeness of such 
information. 
 
General 

 
The City.  The City was incorporated in January 1954 and encompasses 13.63 square 

miles. It is located 45 miles south of San Francisco in the northern part of Santa Clara County 
and is situated in the northeastern side of Silicon Valley.  Once a small agricultural town and 
later a stop-over point for travelers between Oakland and San Jose, Milpitas has grown into one 
of the world’s premier computer and semiconductor producers. 

 
Milpitas is a general law city that operates under a Council-Manager form of 

government.  The City’s political and legislative body is the City Council, which is empowered by 
the general laws of the State of California to formulate citywide policy, including a fiscal 
program, City services and appointment of City Manager and City Attorney.  There are four City 
Council members who are elected at-large for staggered four–year terms; the Mayor is selected 
every two years in a separate citywide election. 

 
The City provides a full range of municipal services, including police, fire, neighborhood 

services, public improvements, planning, building and public facility inspection, engineering, 
water and sewer utilities, redevelopment, and general administrative services. 

 
The County.  The County covers an area of over 1,300 square miles and is located 

south of the San Francisco Bay in Northern California. There are two distinct valleys in the 
County, which are referred to as North County and South County. South County primarily 
features agricultural land and is comprised of only two cities, twenty miles apart from each 
other. Comprised of 13 adjoining cities, North County is densely populated, heavily 
industrialized and extensively urbanized. The northwestern portion of North County is commonly 
referred to as “Silicon Valley,” owing to the high concentration of companies involved in the 
creation of silicon-based semiconductors. Several small lakes and reservoirs are scattered 
across the County and the highest peak can be found in San José at Mount Hamilton. Several 
major highways serve the County, including Highway 101 providing access to San Francisco 
and Los Angeles. 
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Population 
 
The following table lists population estimates for the City, the County and the State for 

the last five years, as of January 1 each year. 
 

CITY OF MILPITAS, COUNTY OF SANTA CLARA, STATE OF CALIFORNIA  
Population Estimates 

Years 2016 through 2020, as of January 1 
 

 
Year 

City of 
Milpitas 

Santa Clara 
County 

State of 
California 

2016 74,766 1,931,565 39,131,307 
2017 74,922 1,942,176 39,398,702 
2018 75,083 1,951,088 39,586,646 
2019 76,211 1,954,833 39,659,376 
2020 77,961 1,961,969 39,782,870 

    
Source:  California Department of Finance, Demographic Research Unit. 
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Industry and Employment 
 
The City is part of the San Jose-Sunnyvale-Santa Clara Metropolitan Statistical Area 

(“MSA”), which is comprised of Santa Clara and San Benito Counties. The unemployment rate 
in the San Jose-Sunnyvale-Santa Clara MSA was 2.2 percent in December 2019, down from a 
revised 2.3 percent in November 2019, and below the year-ago estimate of 2.5 percent. This 
compares with an unadjusted unemployment rate of 3.7 percent for California and 3.4 percent 
for the nation during the same period. The unemployment rate was 5.0 percent in San Benito 
County, and 2.2 percent in Santa Clara County. 

 
SAN JOSE-SUNNYVALE-SANTA CLARA MSA 

Civilian Labor Force, Employment and Unemployment 
Calendar Years 2014 through 2018 

March 2018 benchmark 
 

 2014 2015 2016 2017 2018 

Civilian Labor Force (1) 1,021,000 1,039,100 1,056,300 1,041,700 1,079,700 

Employment 967,200 994,900 1,015,700  1,008,000 1,050,800 

Unemployment 53,800 44,200 40,600  33,700 28,900 

Unemployment Rate 5.3% 4.3% 3.8%  3.2% 2.7% 

Wage and Salary Employment:       

Agriculture 5,300 5,500 6,000 5,800 5,800 

Mining and Logging 300 200 300 200 200 

Construction 39,700 43,900 48,900 49,300 49,400 

Manufacturing 159,500 162,400 163,600 166,400 172,300 

Wholesale Trade 37,200 37,200 37,800 32,900 31,700 

Retail Trade 86,400 87,800 87,700 85,800 86,300 

Transportation, Warehousing, Utilities 14,400 14,600 15,300 134,100 134,100 

Information 65,700 70,500 74,600 84,700 91,700 

Financial Activities 34,100 34,600 35,600 36,100 37,100 

Real Estate and Rental and Leasing 13,300 13,500 14,000 14,500 15,300 

Professional and Business Services 203,000 216,300 225,200 237,400 237,300 

Educational and Health Services 150,000 156,300 162,100 168,800 172,700 

Leisure and Hospitality 91,900 95,800 98,900 103,400 105,000 

Other Services 26,400 26,900 27,400 28,900 28,800 

Federal Government 9,900 9,900 10,000 10,200 9,900 

State Government 6,400 6,700 6,700 6,800 7,100 

Local Government 77,100 76,400 77,400 78,600 79,900 

Total all Industries (2) 1,020,600 1,058,500 1,091,500 1,110,700 1,131,000 

   
(1) Industry employment is by place of work; excludes self-employed individuals, unpaid family workers, household domestic 

workers, and workers on strike. 
(2) Totals may not add due to rounding. 
Source: State of California Employment Development Department. 
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Principal Employers 
 
The following table lists the principal employers within the City for fiscal year 2019-20.  
 

CITY OF MILPITAS 
Principal Employers 
Fiscal Year 2019-20 

 
 
Employer Name 

No. of 
Employees 

Cisco Systems, Inc. 3,347 
Flextronics International 2,732 
KLA-Tencor Corporations 2,223 
San Disk Corporation 1,913 
Linear Technology Corporation 1,283 
Milpitas Unified School District 811 
Headway Technologies 735 
FireEye, Inc. 528 
Wal-Mart 439 
Kaiser Permanente Medical Offices 361 

    
Source: City of Milpitas.  
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The following table lists, in alphabetical order, the largest manufacturing and non-
manufacturing employers within the County as of February 2020. 

 
COUNTY OF SANTA CLARA 

Major Employers 
As of February 2020 

(In Alphabetical Order) 
 

Employer Name Location Industry 
Adobe Inc San Jose Publishers-Computer Software (mfrs) 
Advanced Micro Devices Inc Santa Clara Semiconductor Devices (mfrs) 
Alphabet Inc Mountain View Internet Search Engines 
Apple Inc Cupertino Computers-Electronic-Manufacturers 
Applied Materials Inc Santa Clara Semiconductor Manufacturing Equip (mfrs) 
California's Great America Santa Clara Amusement & Theme Parks 
Christopher Ranch LLC Gilroy Garlic (mfrs) 
Cisco Systems Inc San Jose Computer Peripherals (mfrs) 
Ebay Inc San Jose E-Commerce 
Flextronics International Milpitas Semiconductor Devices (mfrs) 
Fujitsu Laboratories of Amer Sunnyvale Laboratories-Research & Development 
HP Inc Palo Alto Computers-Electronic-Manufacturers 
Intel Corp Santa Clara Semiconductor Devices (mfrs) 
Intuitive Surgical Inc Sunnyvale Physicians & Surgeons Equip & Supls-Mfrs 
Kla Corp Milpitas Semiconductor Devices (mfrs) 
Lockheed Martin Space Systems Sunnyvale Satellite Equipment & Systems-Mfrs 
Lucile Packard Children's Hosp Palo Alto Hospitals 
Lumileds Lighting Co San Jose Lighting Fixtures-Supplies & Parts-Mfrs 
Maxim Integrated Products Inc San Jose Printed & Etched Circuits-Mfrs 
NASA Mountain View Federal Government-Space Research/Tech 
Netapp Inc Sunnyvale Computer Storage Devices (mfrs) 
Prime Materials San Jose Semiconductors & Related Devices (mfrs) 
SAP Center San Jose Stadiums Arenas & Athletic Fields 
Stanford School of Medicine Stanford Schools-Medical 
Super Micro Computer Inc San Jose Computers-Electronic-Manufacturers 

  
Source: State of California Employment Development Department, extracted from The America's Labor Market Information System 
(ALMIS) Employer Database, 2020 1st edition. 
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Effective Buying Income 
 
“Effective Buying Income” is defined as personal income less personal tax and nontax 

payments, a number often referred to as “disposable” or “after-tax” income.  Personal income is 
the aggregate of wages and salaries, other labor-related income (such as employer 
contributions to private pension funds), proprietor’s income, rental income (which includes 
imputed rental income of owner-occupants of non-farm dwellings), dividends paid by 
corporations, interest income from all sources, and transfer payments (such as pensions and 
welfare assistance).  Deducted from this total are personal taxes (federal, state and local), 
nontax payments (fines, fees, penalties, etc.) and personal contributions to social insurance.  
According to U.S. government definitions, the resultant figure is commonly known as 
“disposable personal income.” 
 

The following table summarizes the total effective buying income for the City, the 
County, the State, and the United States for the period 2016 through 2020. 
 

CITY OF MILPITAS, SANTA CLARA COUNTY,  
STATE OF CALIFORNIA AND UNITED STATES 

EFFECTIVE BUYING INCOME 
As of January 1, 2016 through 2020 

 

 
 

Year 

 
 

Area 

Total Effective 
Buying Income 
(000’s Omitted) 

Median Household 
Effective  

Buying Income 
    

2016 City of Milpitas $2,246,958 $84,507 
 Santa Clara County  73,637,380 79,345 
 California  981,231,666 53,589 
 United States 7,757,960,399 46,738 
    

2017 City of Milpitas $2,461,558 $85,924 
 Santa Clara County  77,917,425 81,466 
 California  1,036,142,723 55,681 
 United States 8,132,748,136 48,043 
    

2018 City of Milpitas $2,683,721 $90,988 
 Santa Clara County  85,859,495 88,243 
 California  1,113,648,181 59,646 
 United States 8,640,770,229 50,735 
    

2019 City of Milpitas $2,895,468 $95,783 
 Santa Clara County  91,332,099 92,773 
 California  1,183,264,399 62,637 
 United States 9,017,967,563 52,841 
    

2020 City of Milpitas $3,194,603  $103,379  
 Santa Clara County  97,710,060  98,882  
 California  1,243,564,816 65,870 
 United States 9,487,165,436 55,303 
    
Source: The Nielsen Company (US), Inc for years 2015 through 2018; Claritas, LLC for 2019 and 2020. 
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Commercial Activity 
 
A summary of historic taxable sales within the City and the County during the past five 

years in which data is available is shown in the following tables. 
 
Total taxable sales during three quarter of calendar year 2019 in the City were reported 

to be $1,630,771,884 a 5.53% increase over the total taxable sales of $1,545,263,091 reported 
during three quarters of calendar year 2018.  Annual figures are not yet available for calendar 
year 2019. 

 

CITY OF MILPITAS  
Taxable Retail Sales 

Number of Permits and Valuation of Taxable Transactions 
Calendar Years 2014 through 2018 (Dollars in Thousands) 

 
 Retail Stores  Total All Outlets 

 
 

 
Number 

of Permits 

 
Taxable 

Transactions 

  
Number 

of Permits 

 
Taxable 

Transactions 

2014 1,225 $1,170,696  1,975 $1,682,260 
2015(1) 1,283 1,202,266  2,178 1,903,123 
2016 1,251 1,297,943  2,161 1,998,669 
2017 1,218 1,334,475  2,144 2,316,532 
2018 1,133 1,363,795  2,108 2,132,045 

     
(1) Permit figures for calendar year 2015 are not comparable to that of prior years due to outlet counts in these 

reports including the number of outlets that were active during the reporting period.  Retailers that operate part-
time are now tabulated with store retailers. 

Source:  State Board of Equalization. Taxable Sales in California (Sales & Use Tax) for years 2014-2016.  
State Department of Tax and Fee Administration for year 2017 and 2018. 

 
Total taxable sales during three quarter of calendar year 2019 in the County were 

reported to be $33,318,189,196 a 1.49% increase over the total taxable sales of 
$32,830,367,823 reported during three quarters of calendar year 2018.  Annual figures are not 
yet available for calendar year 2019. 

 
COUNTY OF SANTA CLARA 

Taxable Retail Sales 
Number of Permits and Valuation of Taxable Transactions 
Calendar Years 2014 through 2018 (Dollars in Thousands) 

 
 Retail Stores  Total All Outlets 

 
 

 
Number 

of Permits 

 
Taxable 

Transactions 

  
Number 

of Permits 

 
Taxable 

Transactions 

2014 30,058 $23,271,753  45,852 $39,628,655 
2015(1) 20,057 23,700,907  50,573 41,231,759 
2016 30,146 24,158,590  50,519 41,831,669 
2017 30,263 24,862,883  50,812 42,805,399 
2018 30,266 26,885,138  52,994 45,353,074  

    
(1)  Permit figures for calendar year 2015 are not comparable to that of prior years due to outlet counts in these reports 
including the number of outlets that were active during the reporting period.  Retailers that operate part-time are now 
tabulated with store retailers. 
Source:  State Board of Equalization. Taxable Sales in California (Sales & Use Tax) for years 2014-2016.  
State Department of Tax and Fee Administration for year 2017 and 2018. 
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Construction Activity 

 
Construction activity in the City and the County for the past five years for which data is 

available is shown in the following tables.   
 

CITY OF MILPITAS 

Building Permit Valuation 
For Calendar Years 2014 through 2018 

(Dollars in Thousands)(1) 

 
 2014 2015 2016 2017 2018 

Permit Valuation      
New Single-family $70,570.5 $22,537.4 $38,510.7 $128,153.7 $145,144.3 
New Multi-family 188,133.1 61,894.8 99,729.0 106,327.3 260,595.1 
Res. Alterations/Additions     2,896.8   4,963.3     8,225.0 30,821.0 14,314.1 

Total Residential $261,600.4 $89,395.50 $146,464.70 $265,302.0 $420,053.5 
      

New Commercial $9,753.0 $409.9 $37,529.3 $48,700.3 $109,077.5 
New Industrial 0.0 684.9 0.0 17,616.1 0.0 
New Other 26,612.1 3,224.3 1,883.8 2,110.8 $4,121.9 
Com Alterations/Additions 45,753.7 43,976.0   77,342.4 95,341.9 $93,005.6 

Total Nonresidential $82,118.8 $47,995.0 $116,755.6 $163,769.1 $206,205.0 
      

New Dwelling Units      
Single Family 170 72 135 391 415 
Multiple Family 1,025 175 384 561 1,168 
     TOTAL 1,195 247 419 952 1,583 

    
(1) Totals may not foot due to rounding. 
Source:  Construction Industry Research Board, Building Permit Summary. 

 
SANTA CLARA COUNTY 
Building Permit Valuation 

For Calendar Years 2014 through 2018 
(Dollars in Thousands)(1) 

 
 2014 2015 2016 2017 2018 

Permit Valuation      
New Single-family $594,472.7 $653,970.2 $660,301.6 $732,652.1 $728,590.6 
New Multi-family 1,196,127.8 706,781.1 564,761.0 1,760,303.9 1,098,643.3 
Res. Alterations/Additions 439,747.1 505,844.7 484,820.1 547,991.7 558,024.6 

Total Residential $2,230,347.6 $1,866,596.0 $1,709,882.7 $3,040,947.7 $2,385,258.0 
      

New Commercial $818,913.3 $1,258,808.7 $2,327,643.2 $1,150,170.4 $1,962,366.5 
New Industrial 10,172.2 100,301.2 44,268.9 118,567.1 32,080.0 
New Other 292,113.9 533,644.5 282,966.1 303,729.1 120,557.4 
Com Alterations/Additions 1,534,213.1 1,697,046.2 2,072,862.8 1,786,849.8 2,017,142.3 

Total Nonresidential $2,655,412.5 $3,589,800.6 $4,727,741.0 $3,359,316.3 $4,132,146.2 
      

New Dwelling Units      
Single Family 1,602 1,710 1,608 2,022 2,011 
Multiple Family 8,310 3,906 3,297 6,629 6,342 
     TOTAL 9,912 5,616 4,905 8,651 8,353 

    
(1) Totals may not foot due to rounding. 
Source:  Construction Industry Research Board, Building Permit Summary. 
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APPENDIX C 
 

 
SUMMARY OF CERTAIN PROVISIONS OF  

PRINCIPAL LEGAL DOCUMENTS 
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APPENDIX D 
 

FORM OF CONTINUING DISCLOSURE CERTIFICATE 
 
 

$____________ 
MILPITAS MUNICIPAL FINANCING AUTHORITY 

2020 Lease Revenue Bonds 
(Capital Projects) 

 

This Continuing Disclosure Certificate (this “Disclosure Certificate”) is executed and 
delivered by the City of Milpitas (the “City”) in connection with the issuance by the Authority of 
the bonds captioned above (the “Bonds”).  The Bonds are being issued under an Indenture of 
Trust dated as of November 1, 2020 (the “Indenture”), by and between the Authority and U.S. 
Bank National Association, as trustee (the “Trustee”).  The City hereby covenants and agrees 
as follows: 

 
Section 1.  Purpose of the Disclosure Certificate.  This Disclosure Certificate is being 

executed and delivered by the City for the benefit of the holders and beneficial owners of the 
Bonds and in order to assist the Participating Underwriter in complying with S.E.C. Rule 15c2-
12(b)(5). 

 
Section 2.  Definitions.  In addition to the definitions set forth above and in the Indenture, 

which apply to any capitalized term used in this Disclosure Certificate unless otherwise defined 
in this Section, the following capitalized terms shall have the following meanings: 

 
“Annual Report” means any Annual Report provided by the City pursuant to, and as 

described in, Sections 3 and 4 of this Disclosure Certificate. 
 
“Annual Report Date” means March 31 of each year.  
 
“Dissemination Agent” means Willdan Financial Services, or any successor 

Dissemination Agent designated in writing by the City and which has filed with the City a written 
acceptance of such designation.  

 
“Listed Events” means any of the events listed in Section 5(a) of this Disclosure 

Certificate. 
 
“MSRB” means the Municipal Securities Rulemaking Board, which has been designated 

by the Securities and Exchange Commission as the sole repository of disclosure information for 
purposes of the Rule, or any other repository of disclosure information that may be designated 
by the Securities and Exchange Commission as such for purposes of the Rule in the future.  

  
“Official Statement” means the final official statement dated _____________, 2020, 

executed by the City and the Authority in connection with the issuance of the Bonds.  
 
“Participating Underwriter” means Stifel, Nicolaus & Company, Incorporated, the original 

underwriter of the Bonds required to comply with the Rule in connection with offering of the 
Bonds.  
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“Rule” means Rule 15c2-12(b)(5) adopted by the Securities and Exchange Commission 
under the Securities Exchange Act of 1934, as the same may be amended from time to time. 

 
Section 3.  Provision of Annual Reports. 
 
(a) The City shall, or shall cause the Dissemination Agent to, not later than the 

Annual Report Date, commencing March 31, 2021, with the report for Fiscal Year 2019-20, 
provide to the MSRB, in an electronic format as prescribed by the MSRB, an Annual Report that 
is consistent with the requirements of Section 4 of this Disclosure Certificate.  Not later than 15 
Business Days prior to the Annual Report Date, the City shall provide the Annual Report to the 
Dissemination Agent (if other than the City).  If by 15 Business Days prior to the Annual Report 
Date the Dissemination Agent (if other than the City) has not received a copy of the Annual 
Report, the Dissemination Agent shall contact the City to determine if the City is in compliance 
with the previous sentence. The Annual Report may be submitted as a single document or as 
separate documents comprising a package, and may include by reference other information as 
provided in Section 4 of this Disclosure Certificate; provided that the audited financial 
statements of the City may be submitted separately from the balance of the Annual Report, and 
later than the Annual Report Date, if not available by that date.  If the City’s Fiscal Year 
changes, it shall give notice of such change in the same manner as for a Listed Event under 
Section 5(b). The City shall provide a written certificate with each Annual Report furnished to the 
Dissemination Agent to the effect that such Annual Report constitutes the Annual Report 
required to be furnished by the City hereunder.  

 
(b) If the City does not provide (or cause the Dissemination Agent to provide) an 

Annual Report by the Annual Report Date, the City shall provide (or cause the Dissemination 
Agent to provide) in a timely manner to the MSRB, in an electronic format as prescribed by the 
MSRB, a notice in substantially the form attached as Exhibit A. 

 
(c)  With respect to each Annual Report, the Dissemination Agent shall: 
 

(i) determine each year prior to the Annual Report Date the then-applicable 
rules and electronic format prescribed by the MSRB for the filing of annual continuing 
disclosure reports; and  

 
(ii) if the Dissemination Agent is other than the City, file a report with the City 

certifying that the Annual Report has been provided pursuant to this Disclosure 
Certificate, and stating the date it was provided.  
 
Section 4. Content of Annual Reports. The City’s Annual Report shall contain or 

incorporate by reference the following: 
 

(a) Audited Financial Statements of the City prepared in accordance with 
Generally Accepted Accounting Principles as promulgated to apply to governmental 
entities from time to time by the Governmental Accounting Standards Board.  If the City’s 
audited financial statements are not available by the Annual Report Date, the Annual 
Report shall contain unaudited financial statements in a format similar to the financial 
statements contained in the final Official Statement, and the audited financial statements 
shall be filed in the same manner as the Annual Report when they become available.  

 
(b) To the extent not contained in the audited financial statements filed 

pursuant to the preceding clause (a), the Annual Report shall contain information showing: 
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(i)   the principal amount of Bonds outstanding as of June 30 
preceding the filing of the Annual Report; 

(ii)  the balance in each fund under the Indenture as of June 30 
preceding the filing of the Annual Report; and 

(iii)  updates as of June 30 preceding the filing of the Annual Report of 
the substance of the information contained in Tables 1, 2, 3, 5, and 7 in the 
Official Statement.   

 
(c) In addition to any of the information expressly required to be provided under this 

Disclosure Certificate, the City shall provide such further material information, if any, as may be 
necessary to make the specifically required statements, in the light of the circumstances under 
which they are made, not misleading. 

 
(d) Any or all of the items listed above may be included by specific reference to other 

documents, including official statements of debt issues of the City or related public entities, 
which are available to the public on the MSRB’s Internet web site or filed with the Securities and 
Exchange Commission.  The City shall clearly identify each such other document so included by 
reference. 

 
Section 5.  Reporting of Significant Events.  
 
(a) The City shall give, or cause to be given, notice of the occurrence of any of the 

following Listed Events with respect to the Bonds: 
 
(1) Principal and interest payment delinquencies. 
(2) Non-payment related defaults, if material. 
(3) Unscheduled draws on debt service reserves reflecting financial difficulties. 
(4) Unscheduled draws on credit enhancements reflecting financial difficulties. 
(5) Substitution of credit or liquidity providers, or their failure to perform. 
(6) Adverse tax opinions, the issuance by the Internal Revenue Service of proposed 

or final determinations of taxability, Notices of Proposed Issue (IRS Form 5701-
TEB) or other material notices or determinations with respect to the tax status of 
the security, or other material events affecting the tax status of the security. 

(7) Modifications to rights of security holders, if material. 
(8) Bond calls, if material, and tender offers. 
(9) Defeasances. 
(10) Release, substitution, or sale of property securing repayment of the securities, if 

material. 
(11) Rating changes. 
(12) Bankruptcy, insolvency, receivership or similar event of the City or other 

obligated person.  
(13) The consummation of a merger, consolidation, or acquisition involving the City or 

an obligated person, or the sale of all or substantially all of the assets of the City 
or an obligated person (other than in the ordinary course of business), the entry 
into a definitive agreement to undertake such an action, or the termination of a 
definitive agreement relating to any such actions, other than pursuant to its 
terms, if material. 

(14) Appointment of a successor or additional trustee or the change of name of a 
trustee, if material.  

330



 

D-4 

(15) Incurrence of a financial obligation of the City, if material, or agreement to 
covenants, events of default, remedies, priority rights, or other similar terms of a 
financial obligation of the City, any of which affect security holders, if material (for 
definition of “financial obligation,” see clause (c)). 

(16) Default, event of acceleration, termination event, modification of terms, or other 
similar events under the terms of a financial obligation of the City, any of which 
reflect financial difficulties (for definition of “financial obligation,” see clause (c)).  

 
(b) Whenever the City obtains knowledge of the occurrence of a Listed Event, the 

City shall, or shall cause the Dissemination Agent (if not the City) to, file a notice of such 
occurrence with the MSRB, in an electronic format as prescribed by the MSRB, in a timely 
manner not in excess of 10 business days after the occurrence of the Listed Event.  
Notwithstanding the foregoing, notice of Listed Events described in subsections (a)(8) and (9) 
above need not be given under this subsection any earlier than the notice (if any) of the 
underlying event is given to holders of affected Bonds under the Indenture. 

 
(c) The City acknowledges that the events described in subparagraphs (a)(2), (a)(7), 

(a)(8) (if the event is a bond call), (a)(10), (a)(13), (a)(14), and (a)(15) of this Section 5 contain 
the qualifier “if material” and that subparagraph (a)(6) also contains the qualifier "material" with 
respect to certain notices, determinations or other events affecting the tax status of the Bonds.  
The City shall cause a notice to be filed as set forth in paragraph (b) above with respect to any 
such event only to the extent that it determines the event’s occurrence is material for purposes 
of U.S. federal securities law.  Whenever the City obtains knowledge of the occurrence of any of 
these Listed Events, the City will as soon as possible determine if such event would be material 
under applicable federal securities law.  If such event is determined to be material, the City will 
cause a notice to be filed as set forth in paragraph (b) above. 

 
(d) For purposes of this Disclosure Certificate, any event described in paragraph (a)(12) 

above is considered to occur when any of the following occur:  the appointment of a receiver, 
fiscal agent, or similar officer for the City in a proceeding under the United States Bankruptcy 
Code or in any other proceeding under state or federal law in which a court or governmental 
authority has assumed jurisdiction over substantially all of the assets or business of the City, or 
if such jurisdiction has been assumed by leaving the existing governing body and officials or 
officers in possession but subject to the supervision and orders of a court or governmental 
authority, or the entry of an order confirming a plan of reorganization, arrangement, or 
liquidation by a court or governmental authority having supervision or jurisdiction over 
substantially all of the assets or business of the City. 

 
(e) For purposes of Section 5(a)(15) and (16), “financial obligation” means a (i) debt 

obligation; (ii) derivative instrument entered into in connection with, or pledged as security or a 
source of payment for, an existing or planned debt obligation; or (iii) guarantee of (i) or (ii). The 
term financial obligation shall not include municipal securities as to which a final official 
statement has been provided to the Municipal Securities Rulemaking Board consistent with the 
Rule.  

 
Section 6. Identifying Information for Filings with the MSRB.  All documents provided to 

the MSRB under the Disclosure Certificate shall be accompanied by identifying information as 
prescribed by the MSRB.  

 
Section 7.  Termination of Reporting Obligation.  The City’s obligations under this 

Disclosure Certificate shall terminate upon the legal defeasance, prior redemption or payment in 
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full of all of the Bonds.  If such termination occurs prior to the final maturity of the Bonds, the 
City shall give notice of such termination in the same manner as for a Listed Event under 
Section 5(b). 

 
Section 8.  Dissemination Agent.  The City may, from time to time, appoint or engage a 

Dissemination Agent to assist it in carrying out its obligations under this Disclosure Certificate, 
and may discharge any such Agent, with or without appointing a successor Dissemination 
Agent.  Any Dissemination Agent may resign by providing 30 days’ written notice to the City. 

 
Section 9.  Amendment; Waiver.  Notwithstanding any other provision of this Disclosure 

Certificate, the City may amend this Disclosure Certificate, and any provision of this Disclosure 
Certificate may be waived, provided that the following conditions are satisfied: 

 
(a) if the amendment or waiver relates to the provisions of Sections 3(a), 4 or 5(a), it 

may only be made in connection with a change in circumstances that arises from a change in 
legal requirements, change in law, or change in the identity, nature, or status of an obligated 
person with respect to the Bonds, or type of business conducted; 

 
(b) the undertakings herein, as proposed to be amended or waived, would, in the 

opinion of nationally recognized bond counsel, have complied with the requirements of the Rule 
at the time of the primary offering of the Bonds, after taking into account any amendments or 
interpretations of the Rule, as well as any change in circumstances; and 

 
(c) the proposed amendment or waiver either (i) is approved by holders of the Bonds 

in the manner provided in the Indenture for amendments to the Indenture with the consent of 
holders, or (ii) does not, in the opinion of nationally recognized bond counsel, materially impair 
the interests of the holders or beneficial owners of the Bonds. 

 
If the annual financial information or operating data to be provided in the Annual Report 

is amended pursuant to the provisions hereof, the first annual financial information filed 
pursuant hereto containing the amended operating data or financial information shall explain, in 
narrative form, the reasons for the amendment and the impact of the change in the type of 
operating data or financial information being provided.  

 
If an amendment is made to the undertaking specifying the accounting principles to be 

followed in preparing financial statements, the annual financial information for the year in which 
the change is made shall present a comparison between the financial statements or information 
prepared on the basis of the new accounting principles and those prepared on the basis of the 
former accounting principles.  The comparison shall include a qualitative discussion of the 
differences in the accounting principles and the impact of the change in the accounting 
principles on the presentation of the financial information, in order to provide information to 
investors to enable them to evaluate the ability of the City to meet its obligations.  To the extent 
reasonably feasible, the comparison shall be quantitative.   

 
A notice of any amendment made pursuant to this Section 9 shall be filed in the same 

manner as for a Listed Event under Section 5(b). 
 
Section 10.  Additional Information.  Nothing in this Disclosure Certificate shall be 

deemed to prevent the City from disseminating any other information, using the means of 
dissemination set forth in this Disclosure Certificate or any other means of communication, or 
including any other information in any Annual Report or notice of occurrence of a Listed Event, 
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in addition to that which is required by this Disclosure Certificate.  If the City chooses to include 
any information in any Annual Report or notice of occurrence of a Listed Event in addition to that 
which is specifically required by this Disclosure Certificate, the City shall have no obligation 
under this Disclosure Certificate to update such information or include it in any future Annual 
Report or notice of occurrence of a Listed Event. 

 
Section 11.  Default.  In the event of a failure of the City to comply with any provision of 

this Disclosure Certificate, the Participating Underwriter or any holder or beneficial owner of the 
Bonds may take such actions as may be necessary and appropriate, including seeking mandate 
or specific performance by court order, to cause the City to comply with its obligations under this 
Disclosure Certificate.  A default under this Disclosure Certificate shall not be deemed an Event 
of Default under the Indenture, and the sole remedy under this Disclosure Certificate in the 
event of any failure of the City to comply with this Disclosure Certificate shall be an action to 
compel performance. 

 
Section 12.  Duties, Immunities and Liabilities of Dissemination Agent.   
 
(a) The Dissemination Agent shall have only such duties as are specifically set forth 

in this Disclosure Certificate, and the City agrees to indemnify and save the Dissemination 
Agent, its officers, directors, employees and agents, harmless against any loss, expense and 
liabilities which it may incur arising out of or in the exercise or performance of its powers and 
duties hereunder, including the costs and expenses (including attorneys’ fees) of defending 
against any claim of liability, but excluding liabilities due to the Dissemination Agent’s 
negligence or willful misconduct.  The Dissemination Agent shall have no duty or obligation to 
review any information provided to it hereunder and shall not be deemed to be acting in any 
fiduciary capacity for the City, the Bond owners or any other party.  The obligations of the City 
under this Section shall survive resignation or removal of the Dissemination Agent and payment 
of the Bonds. 

 
(b)  The Dissemination Agent shall be paid compensation by the City for its services 

provided hereunder in accordance with its schedule of fees as amended from time to time, and 
shall be reimbursed for all expenses, legal fees and advances made or incurred by the 
Dissemination Agent in the performance of its duties hereunder. 

 
Section 13.  Beneficiaries.  This Disclosure Certificate shall inure solely to the benefit of 

the City, the Dissemination Agent, the Participating Underwriter and holders and beneficial 
owners from time to time of the Bonds, and shall create no rights in any other person or entity. 

 
Section 14. Counterparts.  This Disclosure Certificate may be executed in several 

counterparts, each of which shall be regarded as an original, and all of which shall constitute 
one and the same instrument.  

 
Date: ________________, 2020 

 
CITY OF MILPITAS 
 
 
By   

Name:_____________ 
Title:_____________ 
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ACCEPTED AND AGREED: 
 
Willdan Financial Services,  
As Dissemination Agent 
 
 
 
By      
 Authorized Representative 
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EXHIBIT A 
 

NOTICE OF FAILURE TO FILE ANNUAL REPORT 
 
 

Name of Issuer: Milpitas Municipal Financing Authority 
 
 
Name of Bond Issue: $___________ Milpitas Municipal Financing Authority 2020 Lease 

Revenue Bonds (Capital Projects)  

 

Date of Issuance: _________________, 2020 
 
NOTICE IS HEREBY GIVEN that the City of Milpitas (the “City”) has not provided an 

Annual Report with respect to the above-named Bonds as required by the Continuing 
Disclosure Certificate dated as of ________________, 2020, executed by the City.  The City 
anticipates that the Annual Report will be filed by _____________.  

 
Dated:     
 
 

CITY OF MILPITAS: 
 
 
 
By:    
Its:    
 

cc: Dissemination Agent 
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APPENDIX E 
 

FORM OF OPINION OF BOND COUNSEL 
 
 
 

[Closing Date] 
 
Milpitas Municipal Financing Authority 
455 East Calaveras Boulevard 
Milpitas, California 95035 
 

OPINION: $__________ Milpitas Municipal Financing Authority  
2020 Lease Revenue Bonds (Capital Projects)  

 
Members of the Board of the Directors: 
 

We have acted as bond counsel to the Milpitas Municipal Financing Authority (the 
“Authority”) in connection with the issuance by the Authority of its Milpitas Municipal Financing 
Authority 2020 Lease Revenue Bonds (Capital Projects) in the aggregate principal amount of 
$_________ (the “Bonds”), under an Indenture of Trust dated as of November 1, 2020 (the 
“Indenture”), between the Authority and U.S. Bank National Association, as trustee, and under 
the provisions of Article 4 (commencing with Section 6584) of Chapter 5, Division 7, Title 1 of 
the California Government Code (the “Bond Law”).  The Bonds are secured by Revenues as 
defined in the Indenture, including certain lease payments made by the City of Milpitas (the 
“City”) under a Lease Agreement dated as of November 1, 2020 (the “Lease”) between the 
Authority as lessor and the City as lessee.  We have examined the Indenture, the Lease, the 
Bond Law and such certified proceedings and other papers as we deem necessary to render 
this opinion. 
 

As to questions of fact material to our opinion, we have relied upon representations of 
the Authority and the City contained in the Indenture, the Lease and in the certified proceedings, 
and upon other certifications furnished to us, without undertaking to verify the same by 
independent investigation.  Based upon our examination, we are of the opinion, under existing 
law, as follows: 
 

1. The Authority is a joint exercise of powers agency duly organized and existing 
under the laws of the State of California, with power to enter into the Indenture and the Lease, 
to perform the agreements on its part contained therein and to issue the Bonds. 
 

2. The Bonds constitute legal, valid and binding special obligations of the Authority 
enforceable in accordance with their terms and payable solely from the sources provided 
therefor in the Indenture. 
 

3. The Indenture and the Lease have been duly approved by the Authority and 
constitute the legal, valid and binding obligations of the Authority enforceable against the 
Authority in accordance with their respective terms. 
 

4. The Indenture establishes a valid first and exclusive lien on and pledge of the 
Revenues (as that term is defined in the Indenture) and other funds pledged thereby for the 
security of the Bonds, in accordance with the terms of the Indenture. 
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5. The City is a municipal corporation duly organized and existing under the laws of 

the State of California, with power to enter into the Lease and to perform the agreements on its 
part contained therein.  The Lease has been duly approved by the City and constitutes a legal, 
valid and binding obligation of the City enforceable against the City in accordance with its terms. 
 

6. Interest on the Bonds is excluded from gross income for federal income tax 
purposes and is not an item of tax preference for purposes of the federal alternative minimum 
tax.  The opinions set forth in the preceding sentence are subject to the condition that the 
Authority and the City comply with all requirements of the Internal Revenue Code of 1986, as 
amended, which must be satisfied subsequent to the issuance of the Bonds in order that 
interest thereon be, or continue to be, excluded from gross income for federal income tax 
purposes.  The Authority and the City have covenanted in the Indenture, the Lease and in other 
instruments relating to the Bonds to comply with each of such requirements, and the Authority 
and the City have full legal authority to make and comply with such covenants.  Failure to 
comply with certain of such requirements may cause the inclusion of interest on the Bonds in 
gross income for federal income tax purposes to be retroactive to the date of issuance of the 
Bonds.  We express no opinion regarding other federal tax consequences arising with respect to 
the ownership, sale or disposition of the Bonds, or the amount, accrual or receipt of interest on 
the Bonds. 
 

7. Interest on the Bonds is exempt from California personal income taxation. 
 

The rights of the owners of the Bonds and the enforceability of the Bonds, the Indenture 
and the Lease may be subject to bankruptcy, insolvency, moratorium and other similar laws 
affecting creditors’ rights heretofore or hereafter enacted and their enforcement may be subject 
to the exercise of judicial discretion in accordance with general principles of equity. 
 
 

Respectfully submitted, 
 
 
 
A Professional Law Corporation 
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APPENDIX F 
 

DTC AND THE BOOK-ENTRY ONLY SYSTEM 
 

The following description of the Depository Trust Company (“DTC”), the procedures and 
record keeping with respect to beneficial ownership interests in the Bonds, payment of principal, 
interest and other payments on the Bonds to DTC Participants or Beneficial Owners, 
confirmation and transfer of beneficial ownership interest in the Bonds and other related 
transactions by and between DTC, the DTC Participants and the Beneficial Owners is based 
solely on information provided by DTC.  Accordingly, no representations can be made 
concerning these matters and neither the DTC Participants nor the Beneficial Owners should 
rely on the foregoing information with respect to such matters, but should instead confirm the 
same with DTC or the DTC Participants, as the case may be.   

 
Neither the issuer of the Bonds (the “Issuer”) nor the trustee appointed with respect to 

the Bonds (the “Agent”) take any responsibility for the information contained in this Appendix.  
 
No assurances can be given that DTC, DTC Participants or Indirect Participants will 

distribute to the Beneficial Owners (a) payments of interest, principal or premium, if any, with 
respect to the Bonds, (b) certificates representing ownership interest in or other confirmation or 
ownership interest in the Bonds, or (c) redemption or other notices sent to DTC or Cede & Co., 
its nominee, as the registered owner of the Bonds, or that they will so do on a timely basis, or 
that DTC, DTC Participants or DTC Indirect Participants will act in the manner described in this 
Appendix.  The current “Rules” applicable to DTC are on file with the Securities and Exchange 
Commission and the current “Procedures” of DTC to be followed in dealing with DTC 
Participants are on file with DTC. 

 
1. The Depository Trust Company (“DTC”), New York, NY, will act as securities 

depository for the securities (the “Securities”). The Securities will be issued as fully-registered 
securities registered in the name of Cede & Co. (DTC’s partnership nominee) or such other 
name as may be requested by an authorized representative of DTC. One fully-registered 
Security certificate will be issued for each issue of the Securities, each in the aggregate 
principal amount of such issue, and will be deposited with DTC.  If, however, the aggregate 
principal amount of any issue exceeds $500 million, one certificate will be issued with respect to 
each $500 million of principal amount, and an additional certificate will be issued with respect to 
any remaining principal amount of such issue. 

 
2. DTC, the world’s largest securities depository, is a limited-purpose trust company 

organized under the New York Banking Law, a “banking organization” within the meaning of the 
New York Banking Law, a member of the Federal Reserve System, a “clearing corporation” 
within the meaning of the New York Uniform Commercial Code, and a “clearing agency” 
registered pursuant to the provisions of Section 17A of the Securities Exchange Act of 1934. 
DTC holds and provides asset servicing for over 3.5 million issues of U.S. and non-U.S. equity 
issues, corporate and municipal debt issues, and money market instruments (from over 100 
countries) that DTC’s participants (“Direct Participants”) deposit with DTC.  DTC also facilitates 
the post-trade settlement among Direct Participants of sales and other securities transactions in 
deposited securities, through electronic computerized book-entry transfers and pledges 
between Direct Participants’ accounts.  This eliminates the need for physical movement of 
securities certificates.  Direct Participants include both U.S. and non-U.S. securities brokers and 
dealers, banks, trust companies, clearing corporations, and certain other organizations.  DTC is 
a wholly-owned subsidiary of The Depository Trust & Clearing Corporation (“DTCC”). DTCC is 

338



 

F-2 

the holding company for DTC, National Securities Clearing Corporation and Fixed Income 
Clearing Corporation, all of which are registered clearing agencies. DTCC is owned by the users 
of its regulated subsidiaries. Access to the DTC system is also available to others such as both 
U.S. and non-U.S. securities brokers and dealers, banks, trust companies, and clearing 
corporations that clear through or maintain a custodial relationship with a Direct Participant, 
either directly or indirectly (“Indirect Participants”).  DTC has a Standard & Poor’s rating of AA+.  
The DTC Rules applicable to its Participants are on file with the Securities and Exchange 
Commission.  More information about DTC can be found at www.dtcc.com. The information 
contained on this Internet site is not incorporated herein by reference. 

 
3. Purchases of Securities under the DTC system must be made by or through Direct 

Participants, which will receive a credit for the Securities on DTC’s records.  The ownership 
interest of each actual purchaser of each Security (“Beneficial Owner”) is in turn to be recorded 
on the Direct and Indirect Participants’ records.  Beneficial Owners will not receive written 
confirmation from DTC of their purchase.  Beneficial Owners are, however, expected to receive 
written confirmations providing details of the transaction, as well as periodic statements of their 
holdings, from the Direct or Indirect Participant through which the Beneficial Owner entered into 
the transaction.  Transfers of ownership interests in the Securities are to be accomplished by 
entries made on the books of Direct and Indirect Participants acting on behalf of Beneficial 
Owners.  Beneficial Owners will not receive certificates representing their ownership interests in 
Securities, except in the event that use of the book-entry system for the Securities is 
discontinued.  

 
4. To facilitate subsequent transfers, all Securities deposited by Direct Participants with 

DTC are registered in the name of DTC’s partnership nominee, Cede & Co., or such other name 
as may be requested by an authorized representative of DTC.  The deposit of Securities with 
DTC and their registration in the name of Cede & Co. or such other DTC nominee do not effect 
any change in beneficial ownership.  DTC has no knowledge of the actual Beneficial Owners of 
the Securities; DTC’s records reflect only the identity of the Direct Participants to whose 
accounts such Securities are credited, which may or may not be the Beneficial Owners.  The 
Direct and Indirect Participants will remain responsible for keeping account of their holdings on 
behalf of their customers. 

 
5. Conveyance of notices and other communications by DTC to Direct Participants, by 

Direct Participants to Indirect Participants, and by Direct Participants and Indirect Participants to 
Beneficial Owners will be governed by arrangements among them, subject to any statutory or 
regulatory requirements as may be in effect from time to time.  Beneficial Owners of Securities 
may wish to take certain steps to augment the transmission to them of notices of significant 
events with respect to the Securities, such as redemptions, tenders, defaults, and proposed 
amendments to the Security documents.  For example, Beneficial Owners of Securities may 
wish to ascertain that the nominee holding the Securities for their benefit has agreed to obtain 
and transmit notices to Beneficial Owners.  In the alternative, Beneficial Owners may wish to 
provide their names and addresses to the registrar and request that copies of notices be 
provided directly to them. 

 
6. Redemption notices shall be sent to DTC.  If less than all of the Securities within an 

issue are being redeemed, DTC’s practice is to determine by lot the amount of the interest of 
each Direct Participant in such issue to be redeemed. 

 
7. Neither DTC nor Cede & Co. (nor any other DTC nominee) will consent or vote with 

respect to Securities unless authorized by a Direct Participant in accordance with DTC’s MMI 
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Procedures. Under its usual procedures, DTC mails an Omnibus Proxy to Issuer as soon as 
possible after the record date.  The Omnibus Proxy assigns Cede & Co.’s consenting or voting 
rights to those Direct Participants to whose accounts Securities are credited on the record date 
(identified in a listing attached to the Omnibus Proxy). 

 
8. Redemption proceeds, distributions, and dividend payments on the Securities will be 

made to Cede & Co., or such other nominee as may be requested by an authorized 
representative of DTC.  DTC’s practice is to credit Direct Participants’ accounts upon DTC’s 
receipt of funds and corresponding detail information from Issuer or Agent, on payable date in 
accordance with their respective holdings shown on DTC’s records.  Payments by Participants 
to Beneficial Owners will be governed by standing instructions and customary practices, as is 
the case with securities held for the accounts of customers in bearer form or registered in “street 
name,” and will be the responsibility of such Participant and not of DTC, Agent, or Issuer, 
subject to any statutory or regulatory requirements as may be in effect from time to time.  
Payment of redemption proceeds, distributions, and dividend payments to Cede & Co. (or such 
other nominee as may be requested by an authorized representative of DTC) is the 
responsibility of Issuer or Agent, disbursement of such payments to Direct Participants will be 
the responsibility of DTC, and disbursement of such payments to the Beneficial Owners will be 
the responsibility of Direct and Indirect Participants. 

 
9. DTC may discontinue providing its services as depository with respect to the 

Securities at any time by giving reasonable notice to Issuer or Agent.  Under such 
circumstances, in the event that a successor depository is not obtained, Security certificates are 
required to be printed and delivered. 

 
10. Issuer may decide to discontinue use of the system of book-entry-only transfers 

through DTC (or a successor securities depository).  In that event, Security certificates will be 
printed and delivered to DTC. 

 
11. The information in this section concerning DTC and DTC’s book-entry system has 

been obtained from sources that Issuer believes to be reliable, but Issuer takes no responsibility 
for the accuracy thereof. 
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CITY OF MILPITAS 
AGENDA REPORT 

(AR) 
 
 
 
Item Title: Receive Staff Report and Consider Adopting Uncodified Urgency Ordinance No. 

307 to Temporarily Limit Fees Charged by Third-party Food Delivery Service 
Providers to Help Local Restaurants During the COVID-19 Emergency 

Category: Community Development 

Meeting Date: 10/20/2020 

Staff Contacts: Alex Andrade, 408-584-4036 and Nicole Inamine, 408-586-3045 

Recommendations: 1. Receive staff report on temporarily limiting fees charged by third-party food delivery 
service providers to help local restaurants during the COVID-19 emergency. 

2. Following the City Attorney reading the title, move to waive the reading of Ordinance 
No. 307 and adopt Uncodified Urgency Ordinance No. 307 by a minimum 4/5 vote of 
the City Council, to be effective October 20, 2020. 

 
 
Background: 
To curb the spread of COVID-19, multiple Health Orders were issued by federal, state, and local governments to 
encourage residents to Shelter-in-Place and social distance. Milpitas City Manager, Steve McHarris, declared a 
State of Local Emergency in Milpitas due to COVID-19 on March 12, 2020. Effective March 16, 2020, Santa Clara 
County was among the first jurisdictions to enact a Shelter-in-Place Order, which prohibited many “non-essential” 
business operations from continuing, including indoor dining.  
 
The City has undertaken various efforts to assist small businesses during the pandemic including, but not limited 
to, the Milpitas Microenterprise Grant Program, establishing a Virtual Business Assistance Center, Milpitas Small 
Business Spotlight Program, and using Constant Contact to inform business representatives of valuable business 
resources.  The City also developed a Temporary Outdoor Dining Program consisting of registration and no-fee 
for restaurants to participate in outdoor dining.  
 
Of the 225+ food establishments in Milpitas, approximately 75 have registered for the Temporary Outdoor Dining 
Program. On October 5, 2020, the County of Santa Clara issued a Revised Risk Reduction Order in compliance 
with the State of California’s Public Health Department’s promotion of the County into the Orange Tier as of 
October 13, 2020. While the County of Santa Clara enters a new phase of allowed business activity, the County 
will keep indoor dining levels in the Red Tier, which limits restaurants to 25% capacity or 100 customers, 
whichever is fewer. While restaurants are slowly expanding their services again, they have yet to return to pre-
COVID-19 levels and are struggling to stay afloat.  During the pandemic, restaurateurs have increased their use 
and reliance on third-party delivery services to remain viable during this difficult time. Restaurants partner with 
third-party food delivery services out of necessity to stay viable during COVID-19. This partnership can result in 
high fees that compromise the restaurants’ ability to retain sufficient profits. 
 
Analysis: 
For many restaurants prior to the COVID-19 pandemic, third-party delivery services had already been an 
established method for serving customers and as a supplemental revenue stream. The pandemic has forced 
restaurants to adapt to new restrictions placed on them, making thin margins even thinner. With the prohibition of 
indoor dining for the past seven months, until last week, and with approximately one-third of restaurants 
participating in the outdoor dining program, third-party food delivery services have become a significant source of 
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generating income. The most prominent third-party food delivery services are Uber Eats, Grubhub, and 
DoorDash. These companies charge varying fee structures to fund operational costs related to the following:  
 

 Delivering food;  

 Listing and marketing the restaurant on the third-party delivery service platform;  

 Processing orders, including credit card processing fees; and  

 General maintenance of the online platform.  
 
Third-party food delivery service providers charge various rates for different options. For example, DoorDash has 
a variable commission rate depending on the various marketing services a restaurant may decide to utilize. In 
addition, Grubhub has charged 10% for listing restaurants on their website, 15% for delivery, and a range of 
prices for additional marketing services. Uber Eats has charged a flat rate commission of 30% that is inclusive of 
all three elements described above.  Restaurateurs are often charged fees ranging from 20% to 30% per order, 
which is a considerable amount of a restaurant’s profits. There are reports that some restaurants have 
experienced a net loss in profits because of high fees being charged. As such, the proposed temporary third-party 
food delivery service fee caps can protect restaurants during a time of heavy reliance and the pandemic. 
 
Key Provisions of the Proposed Temporary Urgency Ordinance 
 
Pursuant to Article XI, Section 7 of the California Constitution and California Government Code section 36937, the 
City Council has the authority to adopt an Urgency Ordinance as an emergency measure to promote stability and 
safe and healthy operations within the local restaurant sector during the pandemic. The adoption of the proposed 
Urgency Ordinance requires at least a four-fifths vote of the City Council. The proposed action will help to prevent 
avoidable business closures, ensure that jobs stay intact, and promote economic vitality within Milpitas. 
Furthermore, adoption of the Urgency Ordinance will help restaurants with limited bargaining power remain viable, 
enable the City to ensure continuity of essential food services for its residents, protect restaurants against 
predatory activity, and ensure that restaurants operate in a safe manner where social distancing can be 
maintained in accordance with guidance from the State and local health officials. 
 

1) Why 15% and 10% specifically? 
A 15% delivery fee cap was first enacted by the Cities of San Francisco and Santa Cruz in April 2020, followed by 
at least nine other Bay Area cities (Attachment B). Staff recommends a similar 15% fee cap on delivery orders to 
remain consistent with the precedent set by nearby cities, and the proposed cap would result in significantly less 
than the typical 30% fees currently charged to restaurants. In addition, the City of South San Francisco has 
enacted a 10% fee cap for non-delivery orders to further protect consumers. Staff proposes to add a similar 10% 
fee cap provision because non-delivery orders, defined as when the consumer places an order through a third-
party app then picks up the food from the restaurant themselves, do not warrant the same level of service as 
delivery orders. Staff recognizes that third-party food delivery service providers must still cover operational and 
service costs, so 10% would be a reasonable middle ground for non-delivery orders. 
 

2) Unlawful to Reduce Delivery Drivers’ Compensation 
The proposed Urgency Ordinance includes specific language prohibiting third-party service providers from shifting 
costs by reducing delivery drivers’ compensation. Similar provisions have been included in other cities’ 
ordinances and executive orders reviewed by staff. 
 

3) Disclosure of All Charges 
By receiving an itemized receipt for each order placed through a third-party service provider, restaurant owners 
can easily calculate that they have not been charged more than the 15% cap for delivery orders and 10% for non-
delivery orders. If a restaurant finds that they have been overcharged, then they have recourse against the third-
party food delivery service provider as explained in the following paragraph. 
 

4) Enforcement 
Under the proposed Urgency Ordinance, if a third-party food delivery service provider charges a fee greater than 
15% of the online purchase order with delivery or greater than 10% of the online order for non-delivery, then the 
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restaurant owner may pursue civil action if the violation is not cured within 7 business days of the restaurant 
providing a written notice to the third-party delivery service provider. The restaurant may recover all actual 
damages resulting from a violation of the Ordinance and reasonable attorneys’ fees and costs. Additionally, there 
is a grace period of 7 days, from October 20 to October 27, immediately following when the Urgency Ordinance 
takes effect, which allows third-party food delivery service providers the time to understand and make the 
necessary changes to their platforms to incorporate the terms of the Urgency Ordinance. 
 

5) Temporary Urgency Ordinance 
The proposed Urgency Ordinance will expire 90 days after the Milpitas City Council terminates the declared local 
emergency.  
 
Third-party food delivery services continue to be an important platform for restaurants to remain open during the 
COVID-19 pandemic. However, high fees charged per order by third-party food delivery service providers make it 
even harder for restaurants to retain enough or any profits. The proposed temporary Urgency Ordinance will help 
local restaurants maximize their share of the profits and their chances of surviving this challenging time. 
 
Policy Alternatives: 
 
Alternative 1: The City Council could choose not to adopt the temporary Urgency Ordinance at this time. 
 
Pros: Staff would to continue to conduct research on other best practices on helping restaurants through the 
pandemic. 
 
Cons: Restaurants would continue to struggle by paying high third-party food service delivery fees, which may 
negatively affect businesses and potentially result in permanent closures.  
 
Reason not recommended: Restaurants would continue to pay high commissions and fees to third-party food 
delivery service providers during a time when business owners must rely on food delivery and online ordering to 
be financially viable and comply with COVID-19 Health Orders. 
 
Alternative 2: Adopt more restrictive third-party food service delivery fees than the proposed recommendation. 
 
Pros: Restaurants would be given a better opportunity to maximize their profits and maximize their chances of 
surviving the pandemic.  
 
Cons: More restrictive fees may result in third-party food delivery service providers reducing marketing and 
delivery services, which could lead to reduced order volume.  A more restrictive ceiling than what other Bay Areas 
cities have already approved may also expose the City of Milpitas to legal liability. 
 
Reasons not recommended: Third-party food delivery service providers have the right to participate in the open 
market and recoup service costs through fees in order to provide necessary marketing and delivery services to 
restaurants.  The proposed recommendation aligns with actions approved by other Bay Area cities as a precedent 
has been set. 
 
Staff Outreach 
Staff intended to present the proposed Urgency Ordinance to the Economic Development and Trade Commission 
at its October 12, 2020 meeting; however, a quorum was not reached. Staff’s review of similar ordinances 
included talking with representatives of other Bay Area cities including South San Francisco, Santa Clara, and 
Fremont. In addition, staff sent emails regarding the proposed Urgency Ordinance to third-party food delivery 
service providers such as Grubhub, DoorDash, and Uber Eats on October 13, 2020., DoorDash representatives 
have responded to staff’s correspondence and a meeting is scheduled for Friday, October 16. 
 
Fiscal Impact: 
If the recommendation is approved by the City Council, staff will continue to dedicate time to educate local 
restaurateurs about the regulations imposed by the Urgency Ordinance.  As the recommended action is in 
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response to COVID-19’s negative economic impacts to local restaurants, staff will continue to record and track 
time associated with this effort for the potential of state and/or federal reimbursement. 
 
California Environmental Quality Act: 
By the definition provided in the California Environmental Quality Act (CEQA) Guidelines Section 15378, this 
action does not qualify as a “project” for the purpose of CEQA as this action has no potential to result in either a 
direct physical change in the environment, or a reasonably foreseeable indirect physical change in the 
environment. 
 
Recommendations: 
1. Receive staff report on temporarily limiting fees charged by third-party food delivery service providers to help 

local restaurants during the COVID-19 emergency. 

2. Following the City Attorney reading the title, move to waive the reading of Ordinance No. 307 and adopt 

Uncodified Urgency Ordinance No. 307 by a minimum 4/5 vote of the City Council, to be effective October 20, 

2020.  

Attachments: 

A. Urgency Ordinance No. 307 

B. Bay Area Cities with Limitations on Third-Party Food Delivery Service Fees 
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URGENCY 

 

NUMBER: 307 

 

TITLE:  AN UNCODIFIED URGENCY ORDINANCE OF THE CITY COUNCIL OF THE CITY OF 

MILPITAS ESTABLISHING A TEMPORARY LIMIT ON FEES CHARGED BY THIRD-PARTY 

FOOD DELIVERY SERVICES ON COVERED ESTABLISHMENTS DURING THE COVID-19 

EMERGENCY 

 

HISTORY: This Ordinance was adopted by the City Council by a four-fifths (4/5) vote in order to protect the public 

health, safety and welfare at its meeting of ___________, upon motion by Councilmember _________. 

Said Ordinance was duly passed and ordered published in accordance with law by the following vote: 

 

AYES: 

  

 NOES: 

  

 ABSENT: 

  

 ABSTAIN: 

 

 

ATTEST: 

 

______________________________     ________________________ 

Mary Lavelle, City Clerk      Rich Tran, Mayor 

 

 

APPROVED AS TO FORM: 

 

 

______________________________ 

Christopher J. Diaz, City Attorney 
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Ordinance No. 307 

WHEREAS, pursuant to Article XI, Section 7 of the California Constitution, the City of Milpitas may make and 

enforce all regulations and ordinances using its police powers; and 

WHEREAS, California Government Code Section 36937 authorizes the City Council to introduce and adopt an 

ordinance it declares to be necessary as an emergency measure to preserve the public peace, health, and safety at one and 

the same meeting if passed by at least four-fifths affirmative votes; and 

WHEREAS, international, national, state, and local health and governmental authorities are responding to an 

outbreak of respiratory disease caused by a novel coronavirus named “SARS-CoV-2,” and the disease it causes which has 

been named “coronavirus disease 2019,” abbreviated COVID-19 (“COVID-19”); and 

WHEREAS, on March 4, 2020, the Governor of the State of California declared a state of emergency to make 

additional resources available, formalize emergency actions already underway across multiple state agencies and 

departments, and help the state prepare for a broader spread of COVID-19; and  

WHEREAS, on March 11, 2020, the World Health Organization declared the COVID-19 outbreak a pandemic; 

and 

WHEREAS, on March 12, 2020, the City Manager, in his capacity as Director of Emergency Services, declared a 

local emergency in the City of Milpitas due to the COVID-19 pandemic, which the City Council affirmed on March 17, 

2020; and 

WHEREAS, on March 13, 2020, the President of the United States declared a national emergency and announced 

that the federal government would make emergency funding available to assist state and local governments in preventing 

the spread of and addressing the effects of COVID-19; and 

WHEREAS, on March 16, 2020, the County of Santa Clara joined Contra Costa, Marin, San Francisco, San Mateo 

counties and the City of Berkeley on a legal order directing their respective residents to shelter at home for three weeks 

beginning March 17, 2020 (“Shelter-in-Place Order”). The Shelter-in-Place Order also requires all businesses except 

essential businesses as described in the Order to cease all activities at facilities located within the County except minimum 

basic operations and prohibits all public and private gatherings of any number of people except for limited purposes as well 

as all non-essential travel; and 

WHEREAS, the County of Santa Clara’s Public Health Officer has issued subsequent orders that continue to 

restrict movement and public and private gatherings as set forth in the Health Officer Risk Reduction Order; including 

restrictions on restaurant dining; and 

WHEREAS, on July 13, 2020, the State Public Health Officer issued an order closing all indoor restaurant dining 

statewide, among other indoor operations; and 

WHEREAS, on October 5, 2020, the County of Santa Clara’s Public Health Officer issued a Revised Risk 

Reduction Order in compliance with the State Public Health Department’s promotion of the County into the Orange Tier as 

of October 13, 2020. While the County enters a new phase of allowed business activity, the County will keep indoor dining 

levels in the Red Tier, which limits restaurants to 25 percent capacity or 100 customers, whichever is fewer; and 

WHEREAS, with modified capacity, many restaurants are seeing an increase in carry-out and delivery offerings, 

placing a sudden and severe financial strain on the industry, particularly on restaurants that are small businesses, a category 

of businesses which typically already operate on thin margins; and 

WHEREAS, as of the date of this Ordinance, many restaurant and food establishments have begun to reopen, and 

it is critical they operate in a safe manner where social distancing can be maintained in accordance with guidance from the 

State of California and local health officials; and 

WHEREAS, continuity of operations among the City’s restaurants is critical for the delivery of essential food 

services to the residents of Milpitas and to sustain these sources of employment and neighborhood vitality within the City; 

and 

WHEREAS, in Milpitas, many consumers use third-party applications and websites to place orders with restaurants 

for delivery and takeout, and these third-party platforms and food delivery service providers charge restaurants fees up to 

30 percent of an order amount; and 
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WHEREAS, restaurants, and particularly restaurants that are small businesses, have limited bargaining power to 

negotiate lower fees with third-party platforms, given the high market saturation of third-party platforms, and the dire 

financial strains small business restaurants are facing in this COVID-19 emergency; and 

WHEREAS, given that only a few companies in the marketplace provide such delivery services, small restaurants 

that do not operate their own delivery service resort to contracting with third-party delivery service providers as a means to 

compete in the marketplace; and 

WHEREAS, capping delivery service per-order fees at 15 percent and non-delivery services at 10 percent per order 

will achieve the public purpose of ensuring the continued operation of local restaurants and third-party platforms during the 

period of emergency; the 15 percent cap and 10 percent cap is based on the findings and experience of other California cities 

and cities nationwide that have already adopted 15 percent fee ceilings or similar caps as reasonable emergency regulations 

in collaboration with food delivery companies; and 

WHEREAS, this Ordinance is temporary in nature and only intended to promote stability and safe and healthy 

operations within the restaurant and food markets in the City during the COVID-19 pandemic outbreak, and to prevent 

avoidable business closures thereby serving the public peace, health and safety, and public welfare and ensuring jobs and 

economic vitality within the City, while also preventing further spread of the virus; and 

 

WHEREAS, this Ordinance is adopted pursuant to the City’s police powers and powers afforded to the City in time 

of national, state, county and local emergency during an unprecedented health pandemic, such powers being afforded by 

the State Constitution, State law and Chapter 1 of Title V of the Milpitas Municipal Code to protect the peace, health, and 

safety of the public. The City Council finds that this Ordinance is necessary for the preservation of the public peace, health, 

and safety of residents living within the City and finds urgency to approve this Ordinance immediately based on the facts 

described herein and detailed in the staff report. Under Government Code Section 8634, this Ordinance is necessary to 

provide for the protection of life and property. 

 

NOW, THEREFORE, the City Council of the City of Milpitas does ordain as follows: 

 

SECTION 1. RECORD AND BASIS FOR ACTION 

 

The City Council has duly considered the full record before it, which may include but is not limited to such things as the 

City staff report, testimony by staff and the public, and other materials and evidence submitted or provided to the City 

Council. Furthermore, the recitals set forth above are found to be true and correct and are incorporated herein by reference. 

 

SECTION 2. FINDINGS 

 

The City Council hereby finds, determines, and declares that this Urgency Ordinance is necessary for the immediate 

preservation of the public peace, health, and safety because: 

 

A. Social distancing and Risk Reduction Health Orders are expected to remain in force for the foreseeable 

future, threatening loss of employment to more residents and loss of income. 

 

B. Continuity of operations among the City’s restaurants is critical for the delivery of essential food services 

to the residents of Milpitas and to sustain these sources of employment and neighborhood vitality within 

the City. As state anti-gouging laws do not provide any protections in the market for food delivery services, 

this Ordinance is necessary to enable the City to ensure continuity of essential food services for its residents 

and to protect against predatory activity during the period of emergency. Recent history also shows that the 

risk of price gouging increases with a sustained state of emergency, and news outlets have already reported 

incidents of unjustified increases in fees for food delivery services threatening the continued viability of 

local restaurants.  

 

C. Failure to adopt this Urgency Ordinance would result in the avoidable displacement or exposure to COVID-

19 of the City’s small businesses and to the amplification of the factors that lead to the spread of the virus, 

as described in the foregoing recitals. 
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SECTION 3. URGENT NEED 

 

Based on the foregoing recitals and findings, all of which are deemed true and correct, this Ordinance is urgently needed 

for the immediate preservation of the public peace, health, and safety. This Ordinance shall take effect immediately upon 

adoption and shall terminate ninety (90) calendar days after such time that the Milpitas City Council terminates the declared 

local emergency, as affirmed by the City Council on March 17, 2020. 

 

SECTION 4. DEFINITIONS 

 

For purposes of this Ordinance, the following definitions shall apply: 

 

A. “City” means the City of Milpitas. 

 

B. “Covered establishment” means a restaurant that offers, in a single commercial transaction over the internet, 

such as online order, or over the telephone, such as a telephone order, whether directly or through a third-

party food delivery service, the sale and same-day delivery of food to customers from one or more retail 

locations within the City. 

 

C. “Online order” means an order placed by a customer through a platform provided by a third-party food 

delivery service for delivery or pickup within the City. 

 

D. “Purchase price” means the menu price of an online order. Such term therefore excludes taxes, gratuities, 

and any other fees that may make up the total cost to the customer of an order. 

 

E. “Telephone order” means an order placed by a customer to a food service establishment through a telephone 

call or the use of the third-party food delivery service providers’ platform and/or on-line phone system, or 

via text for delivery or pickup within the City. 

 

F. “Third-party food delivery service” means any website, mobile application or other internet service that 

offers or arranges for the sale of food and beverages prepared by, and the same-day delivery or same-day 

pickup of food and beverages from a covered establishment. 

 

SECTION 5. TEMPORARY LIMIT ON THIRD-PARTY FOOD DELIVERY SERVICE CHARGES 

 

A. It shall be unlawful for a third-party food delivery service to charge a covered establishment a fee that totals 

more than 15 percent of the purchase price of an online or telephone order for delivery services and more 

than 10 percent of the purchase price of an online or telephone order for non-delivery services. 

 

B. It shall be unlawful for a third-party food delivery service to reduce the compensation rates paid to the 

delivery service driver or retain any portion of amounts designated as a tip or gratuity. Any tip or gratuity 

shall be paid by the third-party delivery service, in its entirety, to the person delivering the food or 

beverages. 

 

SECTION 6. DISCLOSURES 

Each receipt generated by the third-party food delivery service for either the customer or covered establishment shall be 

itemized and shall clearly state the fees charged, the gratuities paid, and any discounts offered by the covered establishment. 

 

SECTION 7. ENFORCEMENT 

 

A violation of this Ordinance shall subject the violator to the following: 

 

A. An action in the Superior Court of the State of California to recover all actual damages resulting from a 

violation of this Ordinance. 
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B. Reasonable attorneys’ fees and costs awarded by a court to a plaintiff that prevails in an action against a 

third-party food delivery service. 

 

C. A civil action alleging a violation of any provision of this article shall commence only after the following 

requirements have been met: 

 

1. Written notice is provided by the covered establishment to the third-party food delivery service of 

the provisions of the Ordinance alleged to have been violated and the facts to support the alleged 

violation; and 

 

2. The third-party food delivery service is provided 7 business days from the date of the written notice 

to cure any alleged violation. 

 

D. Notwithstanding any provision of the Milpitas Municipal Code, or any other ordinance to the contrary, no 

criminal penalties shall attach for violation of this Ordinance. 

 

E. A third-party food delivery service shall not be found in violation of this Ordinance if between October 20, 

2020 and October 27, 2020, it imposes a fee per online or telephone order for delivery services that totals 

more than 15 percent of the purchase price of such order, or for non-delivery services that totals more than 

10 percent of the purchase price of such order, provided it refunds the portion of the fee that exceeds the 

fee percentage set forth in this Ordinance to the covered establishment prior to November 3, 2020. 

 

SECTION 8. CALIFORNIA ENVIRONMENTAL QUALITY ACT 

 

This Ordinance is not a project within the meaning of Section 15378 of the State of California Environmental Quality Act 

(“CEQA”) Guidelines, because it has no potential for resulting in physical change in the environment, directly or indirectly.  

The City Council further finds, under Title 14 of the California Code of Regulations, Section 15061(b)(3), that this Ordinance 

is nonetheless exempt from the requirements of CEQA in that the activity is covered by the general rule that CEQA applies only 

to projects which have the potential for causing a significant effect on the environment. Where it can be seen with certainty that 

there is no possibility that the activity in question may have a significant effect on the environment, the activity is not subject to 

CEQA. 

SECTION 9. SEVERABILITY 

 

If any section, subsection, subdivision, sentence, clause, phrase, or portion of this Ordinance for any reason is held to be invalid 

or unconstitutional by the decision of any court of competent jurisdiction, such decision shall not affect the validity of the 

remaining portions of this Ordinance. The City Council hereby declares that it would have adopted this Ordinance, and each 

section, subsection, subdivision, sentence, clause, phrase, or portion thereof, irrespective of the fact that any one or more sections, 

subsections, subdivisions, sentences, clauses, phrases, or portions thereof be declared invalid or unconstitutional. 

SECTION 10. CERTIFICATION 

 

The City Clerk shall certify as to the adoption of this Urgency Ordinance and shall cause it to be published within fifteen 

(15) days of the adoption and shall post a certified copy of this Urgency Ordinance, including the vote for and against the 

same, in the Office of the City Clerk, in accordance with California Government Code Section 36933. 
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Attachment B – Bay Area Cities with Limitations on Third-Party Food Delivery Service Fees 

 

 

City Delivery Fee Cap Non-Delivery 
Cap 

Compensation for Delivery Driver Enforcement 
 

Santa Cruz 15% (aggregate) N/A N/A Onus on restaurant; 7-day cure period; 
right to civil action 

San Francisco 15% (aggregate) N/A N/A Onus on restaurant; 7-day cure period; 
right to civil action 

South San 
Francisco 

15% 10% Unlawful to reduce the compensation 
or retain any tip or gratuity. Any tip 
or gratuity shall be paid by the Third-
Party Delivery Service, in its entirety, 
to the delivery person 

Onus on restaurant; 7-day cure period; 
right to civil action 

Santa Clara 15% (aggregate) N/A Unlawful to reduce the compensation 
or retain any tip or gratuity. Any tip 
or gratuity shall be paid by the Third-
Party Delivery Service, in its entirety, 
to the delivery person 

Onus on restaurant; 15-day cure period; 
right to civil action 

Fremont 15% (aggregate) N/A N/A Onus on restaurant; 7-day cure period; 
right to civil action 

Hayward 15% (aggregate) N/A N/A Onus on restaurant; 7-day cure period; 
right to civil action 

Oakland 15% (aggregate) N/A N/A Onus on restaurant; 7-day cure period; 
right to civil action 

San Leandro 15% (aggregate) N/A N/A Onus on restaurant; 7-day cure period; 
right to civil action 

Berkeley 15% (aggregate) N/A Unlawful to reduce the compensation 
or retain any tip or gratuity. Any tip 
or gratuity shall be paid by the Third-
Party Delivery Service, in its entirety, 
to the delivery person 

Onus on restaurant; 15-day cure period; 
right to civil action 
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https://www.santacruzsentinel.com/wp-content/uploads/2020/04/Third-Party-Delivery-Fees-Executive-Order.pdf
https://sfmayor.org/sites/default/files/19th_Supplement_061320_FoodDelivery.pdf
https://files.constantcontact.com/260cf338401/41aae935-96db-4566-a0bb-6c42e5c8b05c.pdf
https://files.constantcontact.com/260cf338401/41aae935-96db-4566-a0bb-6c42e5c8b05c.pdf
https://www.santaclaraca.gov/Home/Components/News/News/41736/3171#:~:text=SANTA%20CLARA%2C%20Calif.&text=1%20meeting%2C%20the%20City%20Council,during%20the%20COVID%2D19%20pandemic.
http://fremont.gov/ExecutiveOrder2020-07
https://www.hayward-ca.gov/sites/default/files/documents/20-16-Emergency-Ordinance-Temporary-15-percent-Limit-on-Third-Party-Delivery-Service-Fees.pdf
https://cao-94612.s3.amazonaws.com/documents/Food-Service-Delivery-Fee-Cap.pdf
https://www.sanleandro.org/civicax/filebank/blobdload.aspx?BlobID=31692
https://www.berkeleyside.com/wp-content/uploads/2020/07/Third-Party-Food-Delivery-Urgent-Item.pdf


 
CITY OF MILPITAS 
AGENDA REPORT 

(AR) 
 
 

Item Title: Receive Presentation on the Parks and Recreation Master Plan Update, Fee 
Assessment and Development of Cost Recovery Policy and Provide Direction 
to Staff, Project No. 5115 

Category: Community Services and Sustainable Infrastructure 

Meeting Date: 10/20/2020 

Staff Contact: Steve Erickson, 408-586-3301 

Recommendation: Receive a presentation on the Parks and Recreation Master Plan Update Fee 
Assessment and Development of Cost Recovery Policy;  and, provide direction to 
staff on Project No. 5115. 

 
 
Background: 
The City adopted a Park and Recreation Master Plan in 2008 that provided an analysis of park conditions and 
recommended improvements to each of the City’s 36 parks. Due to its age of the document, it was 
recommended that the 2008 plan be updated and improved to keep up with the evolving trends, demographic 
patterns, and economic development within Milpitas that have changed over last decade. 
 
Project Number 5115, Parks and Recreation Master Plan Update (Master Plan Update) is included in the 
approved 2020-2025 Capital Improvement Program. The Project provides for an update to the City’s existing 
2008 Parks Master Plan which entails an analysis of the current conditions of City parks and provides 
recommendations for improvement. The Plan update additionally includes the analysis of fees and cost 
recovery options for Recreation and Community Services’ classes, facility and park rentals, and programs 
offered throughout the City’s 36 parks and 6 community facilities.  
 
The firm of Gates & Associates (Gates) along with sub-consultant Matrix Consulting Group (Matrix) was 
retained in November 2019 to provide the comprehensive Master Plan update including fee assessment and 
cost recovery recommendations. Gates has provided professional consulting services within the Bay Area for 
many years and has expertise in park and recreation master planning, landscape architecture, park 
development, capital cost estimating, and community outreach. Gates has completed numerous park and 
recreation master plans for many public agencies around the region, including but not limited to: Town of 
Windsor, City of South San Francisco, City of Menlo Park, City of Patterson, and City of Monterey.  
 
Matrix will assist Gates with the Master Plan Update and will be bring extensive experience in conducting 
detailed assessment of municipal park and recreation operations. Matrix assisted the City a year ago with 
analysis of City’s development fee structure, and will lead the recreation fee assessment and cost recovery 
section of the Master Plan Update which will include growth analysis and recommended programming based 
on data obtained from community outreach events and analysis of programs offered at other Bay Area 
municipalities.  
 
Analysis: 
The Master Plan Update is a long-range planning tool to assist staff with the effective utilization and 
improvement of park infrastructure, recreation programs and services, and it will help guide in the exploration 
of future park and recreation development opportunities. It will address regulatory compliance of parks, 
recommended improvements, and address future park and programming needs to accommodate growth and 
limited parkland within Milpitas. As mentioned above, the draft Master Plan Update will be in two sections. 
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Section one will be completed by Gates and include the analysis and recommended improvements for the 
City’s parks and community facilities, and programs. Section two is being completed by Matrix and will include 
an assessment of City recreation fees and cost recovery policy recommendations.  
 
Matrix will present its assessment and analysis of recreation fees and discuss a recommended cost recovery 
policy at the October 20, 2020 City Council meeting. Section one of the Master Plan update including 
recommended park improvements and programs is anticipated to be presented to the City Council for 
consideration and direction next Spring 2021. 
 
Community Engagement 
City staff and Gates have completed eight community outreach events that were held to determine the type of 
park improvements and infrastructure desired by the Milpitas community. Staff and Gates hosted an 
information table and spoke with attendees at the 2019 Tree Lighting Ceremony and the February 2020 Lunar 
New Year event. More than 1,000 responses were obtained from attendees at these two events.  In March 
2020 following the Covid-19 stay at home order, City staff and Gates initiated community outreach and 
participation opportunities using online survey questionnaires and interactive mapping tools to gather park 
specific community input. 750 survey invitation postcards were sent to random Milpitas residents to maximize 
survey participation. More than 400 responses were received from these online events.  
 
Four focus group meetings with new resident communities, organized sports representatives, teens, and a 
discussion focused on social services, and two virtual townhall meetings were held on October 10 and 14 to 
allow the community to share its ideas for its parks and recreation programs. These outreach events were 
publicized on the City’s website and social media, recreation and community services customer emails, media 
press releases, and in the senior newsletter. All outreach was translated into Chinese, Vietnamese, and 
Spanish.  
Information and data gained from these outreach events assisted Gates in its analysis of the City’s existing 
park infrastructure and recreation programs.  
 
Parks System Assessment 
Gates has completed an inventory to evaluate the condition, amenities, recreational uses, accessibility and 
overall health of the City’s 36 parks. The analysis explores each park’s relationship to the surrounding 
neighborhood and connectivity to other nearby parks, and recommended improvements and improvement cost 
for each park were determined using input from the Milpitas community obtained through the community 
outreach tasks. Gates continues to analyze the park inventory data gathered, but the information is clear that 
several City parks have amenities that are in poor condition and are in need to renovation.  
 
In effort to ensure consistency between City projects and Master Plans, the Parks and Recreation Master Plan 
update is being developed in collaboration with the update to the Bike, Pedestrian and Trails Master Plan and  
the update to the City’s General Plan, which are both underway. Several coordination meetings have occurred 
between City staff and the consultants completing the different plan updates to ensure plan updates are not in 
conflict and will complement each other.  
 
Park and Recreation Fees 
With the elimination of the City’s Redevelopment Agency over ten years ago, the City’s General Fund and Park 
Fund are the primary sources of funding for the improvement and renovation of City parks. Currently funding 
from the General Fund and Park Fund is limited and park renovation projects approved with the 2020-2025 
Capital Improvement Program are not funded due to lack of available funding.  
 
Recreation and Community Services programs and services are also funded through the General Fund and 
through fees collected for programs and services provided. The General Fund is used to subsidize the Milpitas 
Assistance Program which was established in 2019 to support low income families and individuals needing 
financial assistance to participate in Recreation and Community Services’ and programs offered by the City. 
With the limitation in available funding for park improvements and Recreation and Community Services 
programs, it is recommended the City complete an assessment of fees charged for recreation services and 
programs and develop a comprehensive program cost recovery policy.   
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Matrix Consulting Group has completed the assessment of City recreation programs, fees charged including 
cost recovery percentages, and has compared with comparative Bay Area municipalities. Communities utilized 
as comparatives include Fremont, Mountain View, Redwood City and San Jose. Matrix determined that 
Milpitas recreation services/programs and fees charged were generally in alignment with the other agencies, 
however, it is recommended the City update its policy on cost recovery. City cost recovery targets are indicated 
in the City’s Municipal Code, which established general goals for a few program areas.  
 
Analysis of current cost recovery for recreation programs and services indicates the City is averaging over the 
last three years at 48.6% direct cost recovery and a 29.5% for total cost recovery, however, half of fiscal year 
2019-20 year was impacted by COVID-19. City indirect costs are approximately 65% of the direct costs and 
these include the cost for utilities and maintenance related to the facilities and outdoor spaces in which the 
services are provided to the community (Sports Center, Senior Center, Higuera Adobe, Cardoza Park, etc.).  
 
Overall, the consultant is recommending the City target achieving a minimum 40% total cost recovery including 
both direct and indirect costs. Matrix recommends the City adjust its total cost recovery policy to achieve a 
minimum of 40% for total cost recovery to better offset use of the General Fund to help provide funding for 
other park improvements and recreation services. It is also recommended that cost recovery targets are based 
upon the type of programs offered. Recreation programs that have high personal or individual benefit would 
have higher cost recovery targets than those that are mainly a public benefit. Having varied cost recovery 
targets based upon the type of program allows the City to provide programs beneficial to the community 
without focusing on the cost of the program and better assist the underserved population.  
 
Three program categories are recommended according to the level of personal/individual benefit and each with 
a different cost recovery goal. Recreation programs and services are recommended to be classified using the 
following Category definition to assist in meeting the cost recovery target: 
 
Category A Programs/Services: Recreation Programs/services that have high personal/individual benefit would 

have no or limited City subsidy. This category would include programs that are principally of personal/individual 

benefit with little to no public benefit and may include high-demand programs. Examples of programs in this 

category include adult sports leagues, private/semi-private lessons (non-therapeutic/adaptive), advanced level 

classes/programs, tournaments, facility/park rentals, and trips. Programs/services in this category would have 

a cost recovery range of 80%-100% with a long-term goal of 100%. 

 

Category B Programs/Services: Recreation Programs/services that provide both personal/individual and some 

community benefit. This category would include program/services such as: childcare, special events (limited 

capacity), swim lessons (beginning), youth fitness/sports, workshops, and educational enrichment classes 

(SAT Prep). Programs/services in this category would have a cost recovery range of 35%-50% with a long-

term goal of 50%. 

 

Category C Programs/Services: Recreation Programs/services that provide limited personal/individual benefit 

and have high public benefit or address specific policy goals adopted by the City. This category would have the 

highest level of City subsidy and include senior programs, social service programs/classes, community wide 

events, therapeutic/adaptive programs/classes/services, arts enrichment, teens social and skill development 

programs. Programs/services in this category would have a cost recovery range of 10%-20% with a long-term 

goal of 20%. 

The Milpitas Assistance Program (MAP) was established in 2019 to support low income families and 
individuals needing financial assistance to participate in Recreation and Community Services programs. It is 
envisioned that if fees are increased in certain program areas, MAP funds would continue to help subsidize 
those enrollment fees for families or individuals that otherwise could not afford or would find it difficult to afford 
to participate in City Recreation and Community Service Programs. In addition to fee offsets, the MAP program 
provides the setup of payment plans, so any fee balance that is the responsibility of customers can be broken 
into several low payments. The Milpitas Recreation and Community Services Department will seek to ensure 
affordability of recreation activities through scholarships, certain free youth activities, time-limited price 
promotions, and by cultivating volunteers and partnerships. 
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Next Steps 
Following the fee assessment and cost recovery presentation by Matrix at the October 20 City Council 
meeting, staff will incorporate directions from Council and will continue with the update to the Master Plan 
including completing the following steps: 

 Prepare draft recommendation of park improvements and program fees; 

 Conduct additional community outreach to gain feedback and comment; 

 Develop an action plan for the next 10 years to include strategies, probable costs and analysis of 
potential funding sources for recreation programs, parks, and recreation facilities improvement funding 
sources, and; 

 Identify joint use and public/private partnership opportunities related to park and community facility 
improvement funding sources; 

 Prepare the administrative draft Master Plan document with short, medium, and long-term project 
recommendations. 

 
Section one of the Master Plan update including recommended park improvements and program fees is 
anticipated to be presented to the City Council for consideration and direction next Spring 2021. 
 
Fiscal Impact: 
There is no fiscal impact associated with receiving this presentation. Adequate funds are available in the 
project budget and additional funding is not required.  
 
California Environmental Quality Act: 
Not applicable 
 
Recommendation: 
Receive a presentation on the Parks and Recreation Master Plan Update Fee Assessment and Development 
of Cost Recovery Policy;  and, provide direction to staff on Project No. 5115. 
 
Attachment: 
None 
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CITY OF MILPITAS 
AGENDA REPORT 

(AR) 
 
 
 

Item Title: Introduce Ordinance No. 23.15 for Updates to Milpitas Municipal Code on 
Purchasing   

Category: Leadership and Support Services 

Meeting Date: 10/20/2020 

Staff Contact: Walter C. Rossmann, Deputy City Manager, 408-586-3111 

Recommendations: 1. Receive presentation from staff. 
2. Following the City Attorney reading the title, move to waive the first reading beyond 

the title of Ordinance No. 23.15. 
3. Introduce Ordinance No. 23.15 to update the municipal code section on 

purchasing.   

 
Background: 
The City’s Purchasing Division (Division), housed in the Finance Department, is responsible for the centralized 
purchasing of goods and services governed by City’s Purchasing Ordinance (Ordinance) except for capital 
improvement related contracting which is handled by the Engineering Department as well as small dollar 
purchases which are delegated to City Departments consistent with the Municipal Code.  
 
The Division is headed by the Purchasing Agent, who is responsible for implementing the Ordinance, and 
supported by 1.0 Buyer and 0.5 Temporary Buyer. Annually, the Purchasing Division develops and processes 
over 200 contracts in support of City operations consistent with the Ordinance. 
 
In FY 2019-20, the City substantially completed the implementation of ProcureNow, its e-procurement and 
contract management system and underwent a procurement study involving stakeholders across all 
departments. The study identified 39 recommendations.  During the last six months, staff completed 11 
recommendations and has been working on addressing the remaining recommendations. 
 
The County of Santa Clara Shelter-in-Place order in response to the COVID-19 Pandemic accelerated the 
implementation of identified recommendations and forced streamlining operations through online approval of 
contracts using DocuSign, implementation of the contract management database for Purchasing originated 
contracts including automatic notification for renewal of contracts and insurance, and online payment for 
Procurement Card (P-Card) purchases. Further streamlining while ensuring fair and open competition and 
competitive pricing is dependent on updating the Ordinance. 
 
On September 1, 2020, the City Council approved the COVID-19 Fiscal Response Strategies and Guidelines 
to be implemented by the City Manager. These fiscal strategies and guidelines were designed to ensure an 
effective response to the economic crisis and related impact on the City’s finances caused by COVID-19, while 
minimizing service cuts to our community. One of these fiscal strategies and guidelines directs the City 
Manager to identify and bring forward for the Council’s consideration City policy and ordinance changes, as 
applicable, that would enable/facilitate service delivery improvements. 
 
Analysis: 
The recommended changes to the Ordinance are based on a thorough review by the City Attorney, staff, and 
the consultant who studied the City’s procurement function. The primary recommended changes include 
updates to Procurement Methods and Procedures, increased bidding thresholds and related contract 
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amendment authority, annual reporting requirements and deadlines for sole source purchases and 
standardization of equipment, changes of definitions, and alignment to existing practices.  
 
Procurement Methods and Procedures 
This section of the Ordinance was primarily restructured for better understanding and transparency. For 
example, a new paragraph providing an overview of the section was added which outlines the various 
procurement methods and bidding thresholds, the public agency procurement paragraph was simplified, 
common procurement procedures of various solicitation methods were made consistent, and the requirements 
for bonds and insurance was expanded. Additionally, staff recommends adding the Request for Qualifications 
solicitation method, an “or equals” process, and criteria for standardization of supplies, material or equipment. 
 
The current ordinance defines the Request for Quotes, the Invitation for Bids, and the Request for Proposals 
solicitation methods. Staff recommends adding the Request for Qualifications (RFQ) solicitation method which 
may be used only for competitively selecting professional services under one or more of the following 
considerations: 
 

1. For establishing a pool of qualified bidders; 
2. The ability of the firms to provide the service promptly, or within the time specified, without delay or 

interference;  
3. The character, integrity, reputation, judgment, experience, and efficiency of the firm;  
4. The quality of performance of previous services;  
5. Quality, availability, or capability is overriding in relation to price in procurement of research, 

development, technical services;  
6. The sufficiency of the financial resources and ability of the firm to provide the service;  
7. The need to evaluate whether the marketplace will respond better to a solicitation permitting a range of 

alternative proposals or evaluation and discussions of them before entering the contract;  
8. The number and scope of conditions attached to the Solicitation. 

 
With the RFQ method price is not a consideration initially. However, price will be determined through a 
competitive Best and Final Offer process and/or negotiations with finalists.  
 
With the acquisition of supplies, material and equipment, staff may develop specifications. With the “or equals” 
process, staff may reference a product by its brand name in solicitation documents and add the words “or 
equals.” Any reference to a specific brand name followed by the term "or equal" in specifications is illustrative 
only and describes a product best meeting the specific operational, design, performance, maintenance, quality, 
and reliability requirements of the City. A bidder may offer an equivalent ("or equal") in response to a brand 
name or equal reference.  
 
When an "or equal" is offered, the City may test and evaluate the product prior to award of the contract and the 
City determines if “an equal” offered meets the specification. At bidder's expense, bidder bears sole 
responsibility for providing any information, test data or document required by the City to fully evaluate the 
acceptability of the "or equal." at bidder's expense, this full evaluation may require independent testing, 
including destructive testing, at qualified test facilities. If the City rejects a response or part of a response 
containing any "or equal," the Purchasing Agent shall determine the decision in writing. 
 
The current ordinance provides guidance for standardizing supplies, material or equipment including 
technology products and services. However, such guidance is not based on quantifying cost savings. 
Standardization shall be considered if the Purchasing Agent has determined that it is required for the health, 
safety or welfare of the people or employees of the City, or that repair or maintenance costs would be 
minimized; training of user and/or repair and maintenance personnel would be simplified; supplies or spare 
parts would be readily available; modifications to existing equipment would not be necessary; or matching 
existing supplies, materials or equipment is required for proper operation of a particular piece of equipment or 
City program. The City Council currently approves standardizations for supplies, material or equipment 
including technology products and services. 
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In contrast, the recommended changes to the standardization section of the Ordinance outlines more detailed 
criteria requiring staff to quantify cost savings for the Purchasing Agent’s review and approval of standardizing 
on supplies, material, equipment or technology products and services with a focus on cost savings. These 
criteria are as follows: 
 

1. In order to acquire a specific product(s) for the purpose of conducting a field test or experiment to 
determine the product's suitability for use by the City. 

2. When it is required for proper operation or function to match other products with respect to the repair or 
expansion or completion of a system or program already in use by the City, including, but not limited to, 
technology purchases required to achieve interoperability with existing hardware, software, systems or 
programs. 

3. In order to achieve significant cost savings based upon consideration of the following cost factors: 
a. Timeliness and quality of installation, repair and maintenance; 
b. Quality of user training; 
c. Supplies and replacement parts; 
d. Modification of existing equipment, materials or systems; 
e. Future upgrades and updates; 
f. Estimated amount and cost of reasonably foreseeable future purchases of equipment that would 

be required to be compatible or functional with the product which is the subject of the 
standardization determination. 

g. Administrative costs. 
 
Based on the detailed criteria focusing on cost savings related to standardization, staff recommends that, 
consistent with sole source purchase approvals, the Purchasing Agent is authorized to review and approve 
standardizations and submit annually a report to the City Council listing all standardizations approved during 
the past fiscal year including the product, manufacturer, and reasons for the standardization as authorized in 
the Ordinance and detailed above. 
 
Bidding thresholds and related contract amendment authority  
Consistent with the Council approved COVID-19 Fiscal Response Strategies and Guidelines, staff 
recommends increasing the thresholds for informal to formal competition based on estimated pricing.  As the 
table below shows, currently for purchases of $5,000 or less, the Ordinance requires for staff to obtain three 
quotations whenever possible; for purchases over $5,000 and less than $20,000, the Ordinance requires staff 
to get at least three quotations in writing; and for purchases above $20,000 to engage in a formal competitive 
process such as an Invitation for Bid or a Request for Proposals process. 
 
Staff recommends increasing the solicitation method thresholds based on the estimated cost of purchase as 
outlined in the table below. For estimated purchases not to exceed $10,000, the updated Ordinance would 
require staff to obtain three quotations whenever possible. Increasing this threshold from $5,000 to $10,000 is 
consistent with similar sized cities in Santa Clara County. The cities of Mountain View and Palo Alto require 
that quotes be obtained for estimated purchases of $10,000 and higher. For the City of Santa Clara, the 
threshold is $15,000 and for the City of Cupertino the threshold is $60,000. Only the City of Sunnyvale requires 
quotes for estimated purchases of $5,000 or higher. 
 
For an estimated cost of purchase of more than $10,000 and less than $50,000, the Ordinance would require 
staff to issue a Request for Quotes indicating the basis of award through the City’s e-procurement system and 
vendors known to be able to provide the supplies and services and base the award of the contract, whenever 
possible, on at least three quotations. For an estimated cost of purchase of more than $50,000, the updated 
ordinance requires formal solicitation methods such as Invitation for Bid, Request for Proposals, etc. unless 
exempted by the Ordinance. This change increases the requirement for a formal solicitation method from 
$20,000 to $50,000 which is consistent with similar sized cities in our county. For the cities of Mountain View 
and Palo Alto the formal solicitation threshold starts with estimated purchases of more than $50,000. For the 
City of Santa Clara and Mountain View the threshold is $100,000 and for the City of Cupertino the threshold is 
$200,000. 
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Solicitation Method 

Current Thresholds 
(Based on actual 
cost of purchase) 

Recommended Thresholds 
(Based on estimated cost 

of purchase) 

No mandatory competition $5,000 or less Not to exceed $10,000 

Informal Solicitation Method 
- Request for Quotes (supplies and 

services) 

Over $5,000 and less 
than $20,000 

More than $10,000 and no 
more than $50,000 

Formal Solicitation Method 
- Invitation for Bid (primarily for supplies, 

material and equipment) 
- Request for Proposal 
- (primarily for services) 
- Request for Qualifications (professional 

services only) 

$20,000 or more More than $50,000 

 
The City Manager is authorized to award contracts up to a contract amount of $100,000 and any contract with 
a value greater than $100,000 requires Council approval. This Ordinance clarifies that the City Manager is 
authorized to award California Uniform Public Construction Cost Accounting Act (CUPCCA) up to a contract 
amount of $100,000. 
 
Per the current Ordinance, the Purchasing Agent has certain contract amendment authority which is based on 
the previous City Manager contract approval authority of $50,000 and to extend a contract without increase in 
compensation for up to six months. As shown in the table below, the Purchasing Agent may amend a contract 
based on certain conditions and up to a certain amount for individual amendments and cumulative contract 
amendments. 
 

Contract Amount 
Individual Contract Amendment 

Authority 
Cumulative Contract 

Amendment Authority 

No more than $50,000 10% of Award or $5,000 
whichever is less 

15% of Award or $7,500 
whichever is less 

More than $50,000 10% of Award or $10,000 
whichever is less 

15% of Award or $20,000 
whichever is less 

 
Staff recommends aligning the contract amounts from $50,000 to $100,000 with the City Manager contract 
authority with similar conditions as shown in the table below. Additionally, staff recommends changing the 
Purchasing Agent’s authority to extend a contract without increase in compensation from up to six months to 
up to 12 months. These changes in authority will streamline City operations. 
 

Contract Amount 
Individual Contract Amendment 

Authority 
Cumulative Contract 

Amendment Authority 

No more than $100,000 10% of Award or $10,000 
whichever is less 

15% of Award or $15,000 
whichever is less 

More than $100,000 10% of Award or $20,000 
whichever is less 

15% of Award or $40,000 
whichever is less 

 
Annual reporting requirements and deadlines for sole source purchases and standardization of supplies, 
material or equipment 
 
Currently, Municipal Code section I-310-3.70 (c) (4) requires that not later than July 15th annually, each City 
department shall provide to the City Council a list of all sole source contracts entered into or renewed during 
the past fiscal year. In praxis, this reporting requirement has been assumed by the Purchasing Agent because 
the Purchasing Agent per the Ordinance (Section I-2-3.09, titled “Sole Source Procurement”), prior to award of 
a sole source contract, is required to determine in writing, after conducting a good faith review of available 
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sources, that only one viable source exists for the required supplies, material, equipment, or general service, or 
that there is a compelling reason for using only one source. Since the deadline for reporting all sole source 
purchases occurs during the annual Council recess, staff is required to submit the report twice. First, the report 
is provided as an Information Memorandum to the City Council by July 15 and then as a staff report after the 
recess on an August Council agenda so that the public can review the information as well. 
 
With this ordinance change, staff recommends moving the reporting requirement from the current Chapter to 
the Ordinance, requiring the Purchasing Agent to submit the annual report, and extending the reporting 
deadline to August 31 to provide additional time to compile the data after the end of the fiscal year and avoid 
having to submit the report twice. 
 
Additionally, with the annual sole source report, staff recommends adding the requirement to report on 
approved standardizations of supplies, material or equipment by August 31 for prior fiscal year actions. 
 
Changes of definitions  
Changes of definitions include clarifying additions such as including Purchase Orders (POs) in the definition of 
contracts. A PO has potentially two functions. It serves as a payment vehicle and as a contract. Unlike an 
agreement, a PO does not have to be signed by a vendor. Therefore, purchases of goods, supplies, and 
equipment, governmental agencies can be expedited by attaching standard terms and conditions to a PO. 
 
The definition for professional services is recommended to be expanded to include information technology 
services such as installation and implementation of information technology projects, software licensing and 
maintenance, and Software as a Service (SaaS). Currently, contracts for information technology are not 
addressed in the ordinance. With this change, the exception for not issuing Purchase Orders related to 
technology services is recommended to be removed. 
 
The definition of Purchasing Agent is clarified to include the Purchasing Agent, the Director of Finance or his or 
her designee, or such position designated by the City Manager to administer this Chapter. This change 
provides clarity in the absence of the Purchasing Agent. 
 
The definition of Signature is aligned with electronic signatures as established by law and current practice of 
accepting scanned signatures. 
 
The overarching term of Solicitation is introduced which includes an invitation for bids or request for proposals, 
qualifications, quotes, or other document including all documents, whether attached or incorporated by 
reference, utilized in furtherance of a City procurement of goods or services. 
 
Alignment to existing practices 
In addition to aligning the sole source reporting requirement, staff recommends authorizing the disposition of 
firearms in the Municipal Code consistent with the current Memorandum of Understanding (MOU) with the 
Milpitas Police Officer Association. Per MOU, a sworn officer who has served satisfactorily in the Department 
for at least five years may purchase a service weapon based on its depreciated value upon satisfactory 
separation from City service. Further upon retirement, the City shall give an officer his/her service weapon and 
holsters without charge under certain conditions.   
 
Other alignments to existing practices include adding contract management to the Department Heads’ list of 
responsibilities. 
 
Policy Alternative: 
 
Alternative: Do not approve the Ordinance changes. 
 
Pros: Staff will continue procuring goods and services within the existing framework of rules and regulations. 
 
Cons: The Ordinance changes are modernizing the existing Ordinance consistent with best practices. 
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Reason not recommended: Our City would not streamline the City’s purchasing system to reduce the 
administrative burden and cost while ensuring open and fair competition and competitive pricing. 
 
Fiscal Impact: 
With Council approval of the recommended Ordinance amendments, the citywide purchasing system will be 
streamlined freeing up staff time to work on other high priority projects. 
 
California Environmental Quality Act: 
Not applicable 
 
Recommendations: 
1. Receive presentation from staff. 
2. Following the City Attorney reading the title, move to waive the first reading beyond the title of Ordinance 

No. 23.15. 
3. Introduce Ordinance No. 23.15 to update the municipal code section on purchasing. 

 
Attachment: 
Draft Ordinance No. 23.15 
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PLEASE NOTE: 
 

This copy of Ordinance No. 23.15 is a “redlined” version for your 

convenience.  Text additions are designated by an underline and text 

deletions are designated with a strikethrough. 
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REGULAR 

 

 

NUMBER: 23.15 

 

 

TITLE: AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF MILPITAS AMENDING 

CHAPTERS 2 (PURCHASING) AND 310 (OPEN GOVERNMENT ORDINANCE) OF TITLE I 

(ADMINISTRATION) OF THE MILPITAS MUNICIPAL CODE RELATING TO PURCHASING  

 

 

HISTORY: This Ordinance was introduced (first reading) by the City Council at its meeting of 

____________________, upon motion by_________________________ and was adopted (second 

reading) by the City Council at its meeting of _______________, upon motion by 

____________________________.  The Ordinance was duly passed and ordered published in accordance 

with law by the following vote: 

 

AYES:   

 

 NOES:   

 

 ABSENT:   

 

 ABSTAIN:   

 

 

ATTEST: APPROVED: 

 

 

________________________________ __________________________ 

Mary Lavelle, City Clerk     Rich Tran, Mayor 

 

 

APPROVED AS TO FORM: 

 

 

________________________________ 

Christopher J. Diaz, City Attorney 
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RECITALS AND FINDINGS: 

 

WHEREAS, the City’s Purchasing Division in the Finance Department supports all City Departments to procure 

and contract for goods and services while ensuring fair and open competition consistent with the Municipal Code; and  

 

WHEREAS, the City studied its procurement function including process mapping to streamline procurement 

processes and reducing administrative costs while ensuring competitive pricing; and  

 

WHEREAS, on March 16, 2020, the County of Santa Clara ordered residents to shelter-in-place (“Shelter-In-

Place Order”) in response to the COVID-19 pandemic; and 

 

WHEREAS, the Shelter-in-Place Order accelerated the streamlining of operations through online approval of 

contracts using DocuSign, implementation of the contract management database for contracts originating from the 

Purchasing Division including automatic notification for renewal of contracts and insurance, and online payment for 

Procurement Card (P-Card) purchases; and 

 

WHEREAS, further streamlining while ensuring fair and open competition and competitive pricing is dependent 

on updating the Purchasing Ordinance; and  

 

WHEREAS, on September 1, 2020, the City Council approved the COVID-19 Fiscal Response Strategies and 

Guidelines; and 

 

WHEREAS, the City Manager was directed to follow these fiscal strategies and guidelines to ensure an effective 

response to the economic crisis and related impact on the City’s finances caused by COVID-19, while minimizing service 

cuts to our community; and  

 

WHEREAS, one of these fiscal strategies and guidelines directs the City Manager to identify and bring forward 

for Council consideration City policy and ordinance changes, as applicable, that would enable/facilitate service delivery 

improvements; and  

 

WHEREAS, the primary recommended changes to the City’s Purchasing Ordinance include updating 

procurement methods and procedures, increasing bidding thresholds and related contract amendment authority, 

establishing annual reporting requirements and deadlines for sole source purchases and standardization of equipment, 

changing definitions, and aligning the Purchasing Ordinance with existing practices. 

 

NOW, THEREFORE, the City Council of the City of Milpitas does ordain as follows: 

 

SECTION 1. RECORD AND BASIS FOR ACTION 

 

The City Council has duly considered the full record before it, which may include but is not limited to such things as the 

City staff report, testimony by staff and the public, and other materials and evidence submitted or provided to the City 

Council.  Furthermore, the recitals set forth above are found to be true and correct and are incorporated herein by 

reference.  

 

SECTION 2. AMENDMENT OF MILPITAS MUNICIPAL CODE TITLE I, CHAPTER 310 

 

Title I (Administration), Chapter 310 (Open Government Ordinance), Section 3.70 (Public Information that Must be 

Disclosed) of the Milpitas Municipal Code is hereby amended to read as follows: 

 

I-310-3.70 - Public Information that Must be Disclosed  

Notwithstanding a department's legal discretion to withhold certain information under the California Public 

Records Act, the following policies shall govern specific types of documents and information and shall provide 

enhanced rights of public access to information and records:  
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(a)  Drafts and Memoranda. No preliminary draft or memorandum shall be exempt from disclosure under 

Government Code section 6254, subdivision (a) if it is normally kept on file. Preliminary drafts and 

memoranda concerning contracts, memoranda of understanding, or other matters subject to negotiation or 

pending Council approval shall not be subject to disclosure to this provision until final action has been 

taken.  

(b)  Litigation Material.  

(1)  Notwithstanding any exemptions otherwise provided by law, the following are public records subject 

to disclosure under this chapter:  

(i)  A pre-litigation claim against the City;  

(ii)  A record previously received or created by a department in the ordinary course of business that 

was not attorney/client privileged when it was previously received or created;  

(iii)  Advice on compliance with, analysis of, an opinion concerning liability under, or any 

communication otherwise concerning the California Public Records Act, the Ralph M. Brown Act, 

the Political Reform Act, any Milpitas governmental ethics code, or this Cchapter.  

(2)  Unless otherwise privileged under California law, when litigation is adjudicated or otherwise settled, 

records of all communications between the department and the adverse party shall be subject to 

disclosure, including the text and terms of any settlement.  

(c)  Contracts, Bids and Proposals.  

(1)  All initial City Requests for Proposals ("RFP's") shall be kept in a central repository and shall be 

made available for public inspection. In addition, RFP's shall be placed on the City's website for a 

period from the date the RFP was issued to the date that the RFP is due.  

(2)  Contracts, contractors' bids, responses to requests for proposals and all other records of 

communication between the department and persons or firms seeking contracts shall be open to 

inspection immediately after a contract has been awarded. Nothing in this provision requires the 

disclosure of a private person's or organization's net worth or other proprietary financial data 

submitted for qualification for a contract or other benefit. All bidders and contractors shall be advised 

that information provided which is covered by this subdivision will be made available to the public 

upon request. Immediately after any review or evaluation or rating of responses to an RFP has been 

completed, evaluation forms and score sheets and any other documents used by persons in the RFP 

evaluation or contractor selection process shall be available for public inspection. The names of 

scorers, graders or evaluators, along with their individual ratings, comments, and score sheets or 

comments on related documents, shall be made immediately available after the review or evaluation 

of an RFP has been completed.  

(3)  During the course of negotiations for:  

(i)  Personal, professional, or other contractual services not subject to a competitive process or 

where such a process has arrived at a stage where there is only one qualified or responsive 

bidder;  

(ii)  Leases or permits having total anticipated revenue or expense to the City; 

(iii) Any franchise agreements, all documents exchanged and related to the position of the parties, 

including draft contracts, shall be made available for public inspection and copying upon 

request. In the event that no records are prepared or exchanged during negotiations in the 

above-mentioned categories, or the records exchanged do not provide a meaningful 

representation of the respective positions, the City Attorney or city representative familiar with 

the negotiations shall, upon a written request by a member of the public, prepare written 

summaries of the respective positions within five (5) working days following the final day of 

negotiation of any given week. The summaries will be available for public inspection and 

copying. Upon completion of negotiations, the executed contract, including the dollar amount 

of said contract, shall be made available for inspection and copying.  
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(4)  Not later than July 15th annually, each City department shall provide to the City Council a list of all sole source 

contracts entered into or renewed during the past fiscal year. This list shall be made available for inspection and 

copying as provided for elsewhere in this Section.  

(d)  Budgets and Other Financial Information. Budgets, whether tentative, proposed or adopted, for the City or 

any of its departments, programs, projects or other categories, and all bills, claims, invoices, vouchers or 

other records of payment obligations as well as records of actual disbursements showing the amount paid, 

the payee and the purpose for which payment is made, other than payments for social or other services 

whose records are confidential by law, shall not be exempt from disclosure under any circumstances.  

(e)  Appraisals, offers and counteroffers relating to the City's purchase of real property are exempt until an 

agreement is executed. If an agreement for purchase is not submitted to the Council for approval then this 

exemption expires 1 year after negotiations are terminated. 

(f)   Reserved.  

(g)  Neither the City nor any officer, employee, or agent thereof may assert an exemption for withholding for 

any document or information based on a "deliberative process" exemption, either as provided by California 

Public Records Act Section 6255 or any other provision of law that does not prohibit disclosure.  

 

(h)  Reserved.  

 

SECTION 3. AMENDMENT OF MILPITAS MUNICIPAL CODE TITLE I, CHAPTER 2 

 

Title I (Administration), Chapter 2 (Purchasing) of the Milpitas Municipal Code is hereby amended to read as follows:  

 

Chapter 2 - PURCHASING  

 

Sections:  

 

Section 1 - Purpose and Application: Definitions  

 

I-2-1.01 - Purpose  

The purpose of this Purchasing Ordinance is to maximize the purchasing value of public funds in 

procurement, and to provide safeguards for maintaining a procurement system of quality and integrity.  

 

I-2-1.02 - Application  

Except as otherwise provided herein, this Cchapter applies to contracts for the procurement of supplies and 

services, entered into by the City. When the procurement involves the expenditure of federal assistance, contract, 

or grant funds, the procurement shall be conducted in accordance with mandatory applicable federal law and 

regulations. Nothing in this cChapter shall prevent the City and any publicCity affiliated agency from complying 

with the terms and conditions of any grant, gift or bequest that is otherwise consistent with law.  

 

I-2-1.03 - Definitions  

The words defined in this section shall have the meanings set forth below whenever they appear in the 

Purchasing Ordinance, unless the context in which they are used clearly requires a different meaning; or, a 

different definition is prescribed for a particular section or provision.  

 

1. BIDDER. Any person who submits a response to a competitive City solicitation BRAND NAME OR 

EQUAL SPECIFICATION. A specification limited to one (1) or more items by manufacturers' names or 

catalogue numbers to describe the standard of quality, performance, and other salient characteristics needed 

to meet City requirements, and which provides for the submission of equivalent products.  

2. 2 BIDDER. Any person who submits a response to a competitive City solicitation.  

3. BUSINESS. Any corporation, partnership, individual, sole proprietorship, joint stock company, joint 

venture, or any other private legal entity.  

43. CITY. The City of Milpitas.  and City affiliated agency. 
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54. CONTRACT. All types of City contracts or, agreements, or purchase orders with the exception of public 

works contracts which shall be governed by I-2-3.20, for the procurement of supplies and services or the 

disposal of surplus supplies.  

65. CONTRACT MODIFICATION. Any written alteration in specifications, delivery point, rate of delivery, 

period of performance, price, quantity, or other provisions of any contract accomplished by mutual action of 

the parties to the contract. .  

76. CONTRACTOR. Any person having a contract with a governmental bodythe City.  

87. DATA. Any recorded information, regardless of form or characteristic.  

98. ELECTRONIC. Any electrical, digital, magnetic, optical, electromagnetic, or any other similar technology.  

109. ELIGIBLE LOCAL PROVIDER. Any local provider who is an otherwise responsible bidder and otherwise 

responsive to thea City's invitation for bidscompetitive solicitation.  

11.  10. ENVIRONMENTALLY PREFERABLE PRODUCTS OR MATERIALS. Any products or 

materials contained in the products that have a reduced negative effect on human health and the environment 

when compared with competing products that serve the same purpose. This comparison may consider raw 

materials' acquisition, production, manufacturing, packaging, distribution, reuse, operation, maintenance or 

disposal of the product.  

1211. GENERAL SERVICES. The furnishing of goods and services by a vendor that does not typically require 

a license, certification or other professional criteria to perform the work. This includes services such as 

equipment maintenance, janitorial, printing, landscaping and refuse disposal. This term shall not include 

employment agreements or collective bargaining agreements.  

1312. GRANT. Any furnishing of funds by an outside agency or other organization to support a program 

authorized by law.  

14.  INVITATION FOR BIDS. All documents, whether attached or incorporated by reference, utilized for 

soliciting bids.  

1513. LOCAL PROVIDER. A supplier or provider of equipment, materials, supplies or services which has an 

established place of business within the City of Milpitas, which has a City of Milpitas business license, 

which has paid all currently due business license fees and taxes, and which began doing business within the 

City of Milpitas at least one (1) year prior to the City's inviting bids or quotations for the respective 

purchase.  

1614. PERSON. Any business, individual, union, committee, club, other organization, or group of individuals.  

1715. POST-CONSUMER MATERIAL OR PRODUCT. Any material or finished product that has served its 

intended use and has been discarded for disposal or recovery, having completed its life as a consumer item, 

including any waste material and by-products which have been recovered or diverted from solid waste.  

1816. PROCUREMENT. The buying, purchasing, renting, leasing, or otherwise acquiring of any supplies or 

services. It also includes all functions that pertain to the obtaining of any supply or service, including 

description of requirements, selection, and solicitation of sources, preparation and award of contract and 

contract administration.  

1917.  PROFESSIONAL SERVICES. Those servicesServices, generally of an intangible nature that typically 

require a license, certification, and/or other professional criteria to perform the work as defined by the laws 

of the State of California including, but not limited to, Architect, Engineer, Land Surveyor, Attorney, Public 

Accountant.  as well as information technology services such as installation and implementation of 

information technology projects, software licensing and maintenance, and Software as a Service (SaaS). 

2018. PROVIDER. The terms bidder, supplier, contractor, vendor or provider, may be used interchangeably and 

shall refer to the person, company, or corporation from whom the City of Milpitas purchases supplies or 

services or with whom the City enters into a contract.  

2119.  PUBLIC AGENCY. A public agency is defined as any school district, cityCity, state, federal agency, 

U.S. Communities program or other nonprofit association or group consisting of governmental entities.  

2220. PUBLIC NOTICE. The distribution or dissemination of information to interested parties using methods 

that are reasonably available. Such methods shall often include, but are not limited to, publication in 

newspapers of general circulation, posting in public places, electronic or paper notices to prospective 

bidders, and posting on web pages designated by the City for that purpose.  

2321. PUBLIC WORKS CONTRACT. Any City contract for the performance of a "public project" as defined 

in Public Contract Code Sectionsection 22002, as it may be amended from time to time.  

24.  RECYCLED PRODUCT PREFERENCE. A price preference, equal to ten percent (10%) of the lowest cost 

bid, given to bidders offering recycled products over those offering nonrecycled products.  
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25.  22. PURCHASING AGENT. The Purchasing Agent, the Director of Finance or his or her designee, 

or such position designated by the City Manager to administer this Chapter. 

23.  REQUESTING DEPARTMENT. Any organizational unit of the City of Milpitas that utilizes any supplies 

or services procured under this Ordinance.  

24.  26RESPONSE. means a bid, proposal, quote, statement of qualification or other communication offered in 

response to a competitive City solicitation. 

25. RESPONSIBLE BIDDER. A bidder who has demonstrated the attribute of trustworthiness, as well as 

quality, fitness, capacity, and experience to satisfactorily perform the work.  

2726. RESPONSIVE BIDDER. A bidder who has complied with the instructions and requirements established 

by the City and set forth in the contract, purchase order or request for quotationsCity’s solicitation 

documents.  

2827. SIGNATURE. Shall be defined as a manual signature affixed in ink. or provided through other acceptable 

means established by law. A faxed or scanned signature is acceptable so long as it is followed up within ten 

(10) calendar days by the original document.  

2928. SPECIFICATION. Any description of the physical or functional characteristics or of the nature of a 

supply or service. It may include a description of any requirement for inspecting, testing, or preparing a 

supply or service for delivery.  

3029. SOLICITATION. An invitation for bids or request for proposals, qualifications, quotes, or other 

document including all documents, whether attached or incorporated by reference, utilized in furtherance of 

a City procurement of goods or services. 

30. SUPPLIES. All property (including, but not limited to, equipment, goods and materials) except as otherwise 

provided herein.  

31. SURPLUS SUPPLIES. Supplies which are worn out, obsolete or unsuitable for City use.  

32. WRITING OR IN WRITING. The product of any method of forming characters on paper, or other materials, 

or viewable screens, which can be read, retrieved, and reproduced, including information that is 

electronically transmitted and stored.  

 

Section 2 - Division of Purchasing  

 

I-2-2.01 - Establishment  

There is hereby established for the City a Division of Purchasing, headed by a Purchasing Agent, who shall 

report to the Director of the Financial ServicesFinance Department.  

 

I-2-2.02 - Responsibilities  

In accordance with this Cchapter, the Purchasing Agent shall:  

 

1. Procure or supervise the procurement of all supplies and services needed by the City, except as 

otherwise provided herein;  

2.  Exercise direct supervision over the City central stores and general supervision over all other 

inventories of supplies belonging to the City; Award contracts for Fifty Thousand Dollars ($50,000) or 

less; 

3.  Amend contracts or purchase orders awarded for amounts of Fifty Thousand Dollars ($50,000) or less 

as necessary, as long as the total amount of the amended contract does not exceed Fifty Thousand 

Dollars ($50,000). 

4. Sell, trade or otherwise dispose of surplus supplies belonging to the City;  

45. Establish and maintain programs for specification development, contract administration and inspection 

and acceptance, in cooperation with the departments using the supplies and services;  

56. Provide ongoing training and support to the City departments pertaining to procurement of supplies or 

services under Five Thousand Dollars ($5,000);;  

6.  Execute and administer7. Administer contracts with vendors for the purchase of citywide services 

and supplies such as paper, office supplies, janitorial services and office equipment;  

78. Establish and maintain a central vendor database categorized by goods and services;  

89. Provide management of the Procurement Card and Single Merchant Credit Card Programs;  

910. Adopt operational procedures relating to the execution of any of the above duties and responsibilities.  
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I-2-2.03 - Purchases made by Departments  

Each Department has the authority to purchase supplies, materials, equipment and services not to exceed Ten 

Thousand Dollars ($10,000) or less. For supplies, materials, and equipment, the department shall use a 

Procurement Card or submit a Purchase Requisition to Finance for issuance of a Purchase Order. For services 

with a value greater than One Thousand Dollars ($1,000), the department shall submit a Purchase Requisition to 

Finance for issuance of a contract and ensure compliance with insurance requirements as promulgated by the Risk 

Manager.,  

 

I-2-2.04 - Delegation  

The Purchasing Agent may delegate authority to purchase supplies, or services, and to dispose of surplus 

supplies, to other City officials, if such delegation is deemed necessary for the effective procurement or disposal 

of those items.  

 

Section 3 - Procurement Authority - Methods and Procedures  

 

I-2-3.01 - Purchases– Selection of Five Thousand Dollars ($5,000) or Less Solicitation Method 

Each Requesting Department has the authority to purchase supplies and services for Five Thousand Dollars 

($5,000) or less, but must obtain three (3) quotations whenever possible to determine the best value. The 

Purchasing Agent shall be available to provide ongoing training and support for purchases at the Five Thousand 

Dollars ($5,000) or less dollar level.  
I-2-3.02 - Purchases Over Five Thousand Dollars ($5,000) and Less Than Twenty Thousand Dollars ($20,000)  

The purchase of supplies and services in an amount over Five Thousand Dollars ($5,000) and less than 

Twenty Thousand Dollars ($20,000) may be made by the Purchasing Agent through competitive bid, using the 

following procedures:  

(a)  Whenever possible, competitive bid in the open market shall be based on at least three (3) quotations.  

(b)  The Purchasing Agent may solicit quotations from prospective vendors both on and off the vendor database. 

Quotations must be written and may include facsimile and electronic mail.  

(c)  The Purchasing Agent shall keep a record of all open-market orders and quotes for a period of one (1) year after 

the submission of quotes or placing of orders.  

(d)  The Purchasing Agent is authorized to award a contract for less than Twenty Thousand Dollars ($20,000) to the 

lowest responsive and responsible bidder.  

(e)  If no responsive bid is received after soliciting quotations, the Purchasing Agent may proceed to purchase the 

supplies, hire or have services performed in the open market.  

(f)  The provisions of Section I-2-3.02 shall not apply to purchases that do not exceed Five Thousand Dollars 

($5,000).  

(g)  The Purchasing Agent may amend contracts or purchase orders awarded for amounts under Twenty Thousand 

Dollars ($20,000) as necessary, as long as the total amount of the amended contract does not exceed Twenty 

Thousand Dollars ($20,000).  

I-2-3.03 - Purchases of $20,000.00 or More  

3.03-1 Formal Bid Procedures. The Purchasing Agent shall solicit bids for supplies, equipment or services of 

a value of $20,000.00 or more using the following formal sealed bid procedures. The purchase of supplies, 

equipment or services for a value less than or equal to $100,000.00 may be approved by the City Manager. The 

purchase of supplies, equipment or services for a value in excess of $100,000.00 must be approved by the City 

Council.  

(a)  A notice of invitation for bid shall include a general description of the supplies, equipment or services to be 

purchased, state where the bid forms and specifications may be secured, and state the final deadline and method 

for submitting bids. Notice shall be given as provided in Section I-2-3.05. The Purchasing Agent may also solicit 

sealed bids from responsible prospective suppliers and contractors whose names are not in the vendor database.  

(b)  Bidders shall submit electronic bids through the City's eProcurement System per the instructions in the bid 

documents.  

The Bids shall be opened at the time and date indicated in the bid document. A tabulation of all bids received 

shall be delivered by electronic mail to all registered bidders via the eProcurement System within 72 hours after 

the bid opening. A tabulation of all bids received shall be posted on the City's website for a period of not less than 

30 calendar days after the bid opening.  
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(c)  The Purchasing Agent or City Council shall have the discretion to reject any and all bids presented, and 

readvertise for bids.  

(d)  The bid shall be awarded to the lowest responsive and responsible bidder.  

(e)  If no responsive bid is received after soliciting bids under this section, the Purchasing Agent may 

proceed to purchase the supplies, equipment hire or have services performed in the open market.  

3.03-2 Exceptions. The bidding procedures under Sections I-2-3.02 and I-2-3.03 may be dispensed with:  

(a)  In an emergency as defined in Section I-2-3.10;  

(b)  Where it is determined that the supply or service is available from only one source, as defined in 

Section I-2-3.09, Sole source procurement. The basis upon which this determination is made shall be in writing;  

(c)  Where supplies and services are purchased through a piggyback arrangement pursuant to Section I-2-

3.07 or a cooperative purchasing arrangement pursuant to Section I-2-3.08;  

(d)  Where, in the best interests of the City, supplies and services are purchased through the Request for 

Sealed Proposals method pursuant to Section I-2-3.06.  

3.03-3City shall where practicable engage in competitive procurement. The Purchasing Agent shall use the 

following solicitation methods under the circumstances described below: 

(a) Purchases which are estimated not to exceed ten thousand dollars may be made without a competitive 

procurement method. 

(b) Request for quotes process shall be used for purchases with an estimated value of more than ten thousand 

dollars and no more than fifty thousand dollars. 

(c) Request for proposals process shall be used for purchases of services with an estimated value of more 

than fifty thousand dollars and for supplies, materials and equipment when the Purchasing Agent 

determines that it is in the best interest of the City to do so. 

(d) Request for qualifications process may only be used for purchases of professional services with an 

estimated value of more than fifty thousand dollars. 

(e) Formal bidding process shall be used for purchases of supplies, materials and equipment with an 

estimated value of more than fifty thousand dollars or for services when the Purchasing Agent determines 

that it is in the best interest of the City to do so. 

 

I-2-3.02 - Split Orders.  

It is a violation of the Ordinance to divide the purchase of supplies or general services in the amount of 

$20,000.00 or more into smaller orders for the purpose of evading the competitive biddingsolicitation 

requirements of this sectionChapter.  

I-2-3.04 - Competitive Bids  

Where  

 

I-2-3.03 - Procurements where competitive methods are not practicable. 

The City is not required to engage in competitive procurement under the following circumstances: 

(a) Emergency authority of Purchasing Agent pursuant to Section I-2-3.04 

(b) Public agency purchases pursuant to Section I-2-3.05 

(c) Sole source procurements pursuant to Section I-2-3.06  

(d) As authorized by the City Council to be in the best interest of the City 

 

I-2-3.04 - Emergency Authority of Purchasing Agent  

 

3.04-1 Precluding action by the City Council, the Purchasing Agent may authorize emergency purchases 

without observing the bidding procedures set forth in this Chapter upon a finding that such purchases are required 

to prevent or mitigate the loss or impairment of life, health, property, or essential public services and that there is 

sudden, unexpected occurrence that poses a clear and imminent danger. The Purchasing Agent may purchase 

supplies or services, even though the amount thereof may exceed Fifty Thousand Dollars ($50,000), without 

competitive bids upon notice.  

 

3.04-2 Not later than seven (7) days after the emergency action, or at the next succeeding City Council 

meeting if that meeting will occur not later than 14 days after the action, the Purchasing Agent shall submit to the 

City Council a written statement of the circumstances of such emergency purchase over Fifty Thousand Dollars 

($50,000), a description of the supplies or services purchased, and the prices thereof. 
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3.04-3  The City Council shall continue to review the emergency action at every subsequent regularly 

scheduled meeting thereafter until the action is terminated, to determine, by a four-fifths vote, that there is a need 

to continue the action, unless the Purchasing Agent has terminated the action prior to the City Council reviewing 

the emergency action. 

 

I-2-3.05 – Public Agency Purchases 

 

The Purchasing Agent may without observing the competitive procurement requirements prescribed by 

this Chapter: 

 

(a) Purchase or acquire any supplies, materials or equipment or services from any public or governmental 

body or agency; or 

(b) Joint purchasing agreements entered into by the City and one or more public agencies wherein the 

City is included as a potential purchaser under a competitive procurement process engaged in 

pursuant to the joint agreement; or 

(c) The Purchasing Agent may arrange for the City to enter into purchase contracts with a supplier or 

contractor for the purchase of supplies or general services, the pricing and terms of which have been 

previously established by another public agency or improved pricing and terms, provided that the 

Purchasing Agent determines that such purchase contracts are in the City's best interest; or 

(d) The Purchasing Agent may purchase supplies and services without complying with the quotation or 

bidding requirements of this Chapter, if such purchases are based on an agreement or entered into by 

any public agency or cooperative purchasing program utilizing public agency procurements as the 

basis for contracts offered, regardless of whether the City is a named party to the agreement or an 

actual participant in such a program, provided that:  

i. The underlying purchase was made using competitive negotiation or procurement procedures, and 

may include a nationally bid cooperative contract; and  

ii. The public agency is a "public agency" as defined in Government Code section 6500.  

 

I-2-3.06 - Sole Source Procurement  

A contract may be awarded without competition when the Purchasing Agent determines in writing, after 

conducting a good faith review of available sources, that only one viable source exists for the required supplies, 

material, equipment, or general service, or that there is a compelling reason for using only one source. The 

Purchasing Agent shall conduct negotiations, as appropriate, as to price, delivery and terms. A written statement 

of the basis for the sole source determination and the period of the sole source approval shall be placed in the 

contract file.  

 

Not later than August 31st annually, the Purchasing Agent shall provide to the City Council a list of all sole 

source contracts entered into or renewed during the past fiscal year including the name of the department, 

description of the product or general service, vendor, and dollar amount. 

are required, they shall be submitted electronically 

I-2-3.07 – Request for Quotes (RFQ) Procedure  

 

(a) The Purchasing Agent shall issue a Request for Quotes indicating the basis of award through the City’s e-

procurement system and vendors known to be able to provide the supplies and services and base the award of 

the contract, whenever possible, on at least three (3) quotations.  

(b) Responses must be in writing as instructed in the Request for Quotes.  

(c) If no responsive quote is received after issuance of a Request for Quotes, the Purchasing Agent may proceed 

to purchase the supplies, hire or have services performed in the open market provided that negotiations are 

conducted as appropriate as to price, terms and conditions of contract award. 

 

I-2-3.08 - Formal Bid Procedures. 
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(a) A notice of invitation for bid shall include a general description of the supplies, equipment or services to be 

purchased, state where the bid forms and specifications may be secured and state the final deadline and 

method for submitting bids. Notice shall be given as provided in Section I-2-3.10.  

(b) Bidders shall submit electronic bids through the City's eProcurement System per the instructions in the bid 

documents. Any bid may be withdrawn by a written request signed by the bidder and received by the 

Purchasing Agent prior to the final time and date for the receipt of bids.City's eProcurement System per the 

instructions in the bid documents. 

(c) Bids shall be opened at the time and date indicated in the bid document. A tabulation of all bids received 

shall be delivered by electronic mail to all registered bidders via the eProcurement System within 72 

business hours after the bid opening. A tabulation of all bids received shall be made available on the City's 

eProcurement System or website for a period of not less than 30 calendar days after the award of the bid.  

Where competitive bids are required, the purchase or disposal shall be made on the basis of three or more of said 

bids, unless the Purchasing Agent shall certify in writing that less than three prospective bidders have 

submitted bids or that, to the best of the Agent's knowledge, there are less than three prospective vendors 

from whom the supplies or services are available and that bids were invited from all of said vendors. Any bid 

may be withdrawn by a written request signed by the bidder and received by the Purchasing Agent prior to 

the final time and date for the receipt of bids.  

(d)  The Purchasing Agent or City Council shall have the discretion to reject any and all bids presented and re-

advertise for bids.  

(e) The bid shall be awarded to the lowest responsive and responsible bidder.  

(f) If no responsive bid is received after soliciting bids under this section, the Purchasing Agent may proceed to 

purchase the supplies, hire, or have services performed in the open market provided that negotiations are 

conducted as appropriate as to price, terms and conditions of contract award.  

 

I-2-3.05 - Competitive Bids (Notice)  

For purchases under Sections I-2-3.03, Purchases of $20,000.00 or More, and I-2-3.06,09 - Request for 

Sealed Proposals (RFP), where notice is required, notice shall be given by one or more of the following methods:  

(1)  Publishing notice in a newspaper of general circulation within the City on at least one occasion at least five days 

prior to the date set for the final receipt of bids. Provided, that publication may be made in any newspaper of 

general circulation in Santa Clara County which the Purchasing Agent shall select if the publication schedule of 

all newspapers of general circulation in the City are such that notice by publication cannot be given in time.  

(2)  Posting on the City of Milpitas website at least five days prior to the date set for the final receipt of bids.  

(3)  Through direct electronic notification via the City's eProcurement System.  

(4)  Any other manner of notice required by law for the particular goods or services to be purchased.  

Nothing in this subsection shall prohibit the City from notifying suppliers and contractors of solicitations by 

electronic means, and nothing in this subsection shall prohibit the City from notifying suppliers and contractors 

who are not in the City's Vendor Database.  

The notice shall include a general description of the supplies or services to be purchased or City property to 

be disposed; date, time and place of bid opening; and whether bonds will be required. The notice shall also 

include such information as to the proposed purchase or disposal as the Purchasing Agent deems sufficient to 

comply with relevant State law, regulation or City ordinance.  

(Ord. No. 289.1, § 2, 11/7/17; Ord. No. 23.12, § 2, 5/5/09; Ord. 23.10 (part), 1/3/06) 

I-2-3.06 - Request for Sealed Proposals (RFP)  

3.06) Procedure 

 

3.09-1 The Purchasing Agent shall be authorized to utilize the request for sealed proposal method for 

purchase of supplies or services upon a determination by the Purchasing Agent that the use of competitive bidding 

is not practical or advantageous to the City because of one (1) or more of the following considerations:  

(a) Price is not a primary consideration;  

(b) The ability of the bidder to perform the contract or provide the service promptly, or within the time 

specified, without delay or interference;  

(c) The character, integrity, reputation, judgment, experience, and efficiency of the bidder;  

(d) The quality of performance of previous contracts or services;  

(e) Quality, availability, or capability is overriding in relation to price in procurement of research, 

development, technical supplies or services;  
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(f) Delivery and installation, post-sale service or maintenance, reliability, warranties or availability of 

replacements, are overriding in relation to price or need to be evaluated in relation to prices;  

(g) The sufficiency of the financial resources and ability of the bidder to perform the contract or provide the 

service;  

(h) The need to evaluate the utilization of a fixed-price or cost-type contract;  

(i) The need to evaluate whether the market placemarketplace will respond better to a solicitation permitting 

a range of alternative proposals or evaluation and discussions of them before entering the contract;  

(j) The number and scope of conditions attached to the Solicitation.  

 

3.0609-2 Receipt of Proposals.  

No proposals shall be handled so as to permit disclosure of the identity of any bidder or the contents of any 

proposal to competing bidders during the process of negotiation. A register of proposals shall be prepared 

containing the name of each bidder and a description sufficient to identify the item offered.. The register of 

proposals shall be open for public inspection only after contract award.  

 

3.0609-3 Evaluation Factors.  

The request for proposals shall state evaluation factors, which shall be considered the primary basis for 

evaluating the proposals.  

 

3.0609-4 Discussion with Responsible Bidders and Revisions to Proposals.  

Discussions may be conducted with responsible bidders who submit proposals determined to be reasonably 

possible of being selected for award, for the purpose of clarification to assure full understanding of, and 

conformance to, the solicitation requirements. All bidders shall be accorded equal treatment. Revisions may be 

permitted after submissions and prior to award for the purpose of obtaining best and final offers. In conducting 

discussions, there shall be no disclosure of the identity of the bidder or any information contained in competing 

offers.  

 

3.0609-5 Award.  

Award shall be made to the responsible bidder whose proposal is determined in writing to be the most 

advantageous to the City, taking into consideration, price, value and the evaluation factors set forth in the request 

for proposals.  

 

3.0609-6 Rejection.  

Without limitation to the applicability of any other provisions of this Cchapter, the Purchasing Agent or City 

Council may reject any and all proposals.  

 

I-2-3.07 - Piggyback Procurement10 - Request for Qualifications (RFQa) Procedure 

 

3.10-1 The Purchasing Agent may arrange for the City to enter into purchase contracts with a supplier or 

contractorshall be authorized to utilize the request for the qualification method for purchase of supplies or 

generalprofessional services, the pricing and terms of which have been previously established upon a 

determination by another public agency, provided that the the Purchasing Agent determines that a "piggyback" 

purchase is in the City's best interest. The Purchasing Agent is required to determine and apply all of the 

following, prior to entering into the purchase:  

(1)  There are no local suppliers or contractors who could provide the product or service at that the use of 

competitive rates;  

(2)  A copy of the solicitation has been obtained from the originating agency and reviewed for compliance with the 

City's Purchasing Ordinance;  

(3)  The specifications of the item or service required by the City are not materially different from those specified in 

the originating agency's solicitation;  

(4)  The price of the purchase is lower than that estimated for the purchase if made directly by the City pursuant to 

this Ordinance;  

(5)  The contract resulting from the original solicitation is current or the solicitation is within two (2) years from the 

date of the City's order, or written justification is provided justifying use of an older solicitation;  
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(6)  No more than a ten percent (10%) variation is allowed for customizing the order or for desirable options. In 

addition, a cost of living adjustment (using San Francisco-Oakland-San Jose Consumer Price Index—All Urban 

Consumers) can be added for up to two (2) years; and  

(7)  The City enters into a separate contract with the vendor selected by the originating agency, and incorporates by 

reference the original solicitation, terms, conditions and prices.  

I-2-3.08 - Cooperative Procurement  

3.08-1 The Purchasing Agent may purchase supplies and general services without complying with the 

quotation or bidding requirements of this Chapter, if such purchases are based on an agreement or cooperative 

purchasing program entered into by any public agency, regardless of whether the City is a named party to the 

agreement or an actual participant in such a program, provided thatis not practical or advantageous to the City 

because of one (1) or more of the following considerations:  

(a)  The underlying purchase was made using competitive negotiation or bidding procedures at least as restrictive as 

the City's, and may include a nationally bid cooperative contract; and  

(b)  The public agency is a "public agency" as defined in Government Code section 6500.  

3.08-2 In all such cases, the supplies or general(a) Price is not part of the scoring criteria;  

(b) For establishing a pool of qualified bidders; 

(c) The ability of the bidder to provide the service promptly, or within the time specified, without delay or 

interference;  

(d) The character, integrity, reputation, judgment, experience, and efficiency of the bidder;  

(e) The quality of performance of previous services;  

(f) Quality, availability, or capability is overriding in relation to price in procurement of research, 

development, technical services purchased must;  

(g) The sufficiency of the financial resources and ability of the bidder to provide the service;  

(h) The need to evaluate whether the marketplace will respond better to a solicitation permitting a range of 

alternative proposals or evaluation and discussions of them before entering the contract;  

(j) The number and scope of conditions attached to the Solicitation.  

 

3.10-2 Receipt of Statements of Qualifications.  

No statements of qualifications (“SOQs”) shall be the samehandled so as to permit disclosure of the contents 

of any SOQs to competing bidders during the process of negotiation. A register of SOQs shall be prepared 

containing the name of each bidder. The register of SOQs shall be open for public inspection only after contract 

award.  

 

3.10-3 Evaluation Factors.  

The request for qualifications shall state evaluation factors, which shall be considered the primary basis for 

evaluating the SOQs.  

 

3.10-4 Discussion with Responsible Bidders and Revisions to SOQs.  

Discussions may be conducted with responsible bidders who submit SOQs determined to be reasonably 

possible of being selected for award, for the purpose of cost, clarification to assure full understanding of, and 

conformance to, the solicitation requirements. All bidders shall be accorded equal treatment. Revisions may be 

permitted after submissions and prior to award for the purpose of obtaining best and final offers. In conducting 

discussions, there shall be no disclosure of the identity of the bidder or any information contained in competing 

offers.  

 

3.10-5 Award.  

Award shall be made to the responsible bidder whose SOQ is determined in writing to be the most 

advantageous to the City, taking into consideration value and the evaluation factors set forth in the request for 

qualifications.  

 

3.10-6 Rejection.  

Without limitation to the applicability of any other provisions of this Chapter, the Purchasing Agent or City 

Council may reject any and all SOQs.  
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I-2-3.11 – Noticing of Solicitations for estimated Purchase of more than $50,000 

  

For purchases with an estimated value of more than $50,000, where notice is required, notice shall be given 

by one or more of the following methods:  

(1) Publishing notice in a newspaper of general circulation within the City on at least one occasion at least 

five days prior to the date set for the final receipt of bids. Provided, that publication may be made in any 

newspaper of general circulation in Santa Clara County which the Purchasing Agent shall select if the 

publication schedule of all newspapers of general circulation in the City are such that notice by 

publication cannot be given in time.  

(2) Posting on the City of Milpitas website at least five days prior to the date set for the final receipt of bids.  

(3) Through direct electronic notification via the City's eProcurement System.  

(4) Any other manner of notice required by law for the particular goods or services to be purchased.  

 

be offered at the same price as the suppliesNothing in this section shall prohibit the City from notifying 

prospective firms of solicitations by electronic means, and nothing in this section shall prohibit the City from 

notifying prospective firms who are not in the City's Vendor Database.  

 

The notice shall include a general description of the goods or services to be purchased or City property to be 

disposed; date, time and place of bid opening; and whether bonds will be required. The notice shall also include 

such information as to the proposed purchase or disposal as the Purchasing Agent deems sufficient to comply with 

relevant State law, regulation or City ordinance.  

services subject to the agreement or program.  

 

I-2-3.12 – Use of "or equals" in specifications and testing of "equals." 

 

(a) Any reference to a specific brand name followed by the term "or equal" in specifications is illustrative only. A 

reference to a brand name or equal describes a component best meeting the specific operational, design, 

performance, maintenance, quality, and reliability requirements of the City. 

(b) A bidder may offer an equivalent ("or equal") in response to a brand name or equal reference. When an "or 

equal" is offered, the City may test and evaluate the product prior to award of the contract and the City 

determines if “an equal” offered meets the specification.  

(c) At bidder's expense, bidder bears sole responsibility for providing any information, test data or document 

required by the City to fully evaluate the acceptability of the "or equal." at bidder's expense, this full 

evaluation may require independent testing, including destructive testing, at qualified test facilities. 

(d) If the City rejects a response or part of a response containing any "or equal," the Purchasing Agent shall 

determine the decision in writing. 

I-2-3.09 - Sole Source Procurement  

A contract may be awarded without competition when the Purchasing Agent determines in writing, after 

conducting a good faith review of available sources, that there is only one (1) source for the required supply or 

service. The Purchasing Agent shall conduct negotiations, as appropriate, as to price, delivery and terms. A 

written statement of the basis for the sole source determination shall be placed in the contract file. The sole source 

designation shall remain effective for five (5) years unless the Purchasing Agent determines the classification is 

no longer warranted.  

I-2-3.10 - Emergency Authority of Purchasing Agent  

3.10-1 Precluding action by the City Council, the Purchasing Agent may authorize emergency purchases 

without observing the bidding procedures set forth in this chapter upon a finding that such purchases are required 

for the immediate preservation of the public health, safety, or welfare and that there is an immediate or imminent 

emergency. The Purchasing Agent may purchase supplies or services, even though the amount thereof may 

exceed Twenty Thousand Dollars ($20,000), without competitive bids upon notice.  

3.10-2 At the next succeeding City Council meeting, the Purchasing Agent shall submit to the City Council a 

written statement of the circumstances of such emergency purchase over Twenty Thousand Dollars ($20,000), a 

description of the supplies or services purchased, and the prices thereof.  

I-2-3.11 - Authority to Modify Contracts Awarded by City Council  
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The Purchasing Agent is authorized to enter into and execute for and on behalf of the City, without the prior 

approval of the City Council, any amendment or change order to a supply or general service contract previously 

approved by the Council within the following guidelines.  

(1)  To extend the term of the contract, at the recommendation of the Requesting Department, for a period not to 

exceed six (6) consecutive months from the last Council-approved expiration date;  

(a) (2)  To make minor revisions to the scope of services or schedule;  

(b) (3)  To make clerical corrections; or  

(c) (4)  The Purchasing Agent may also approve and sign assignments of contracts previously approved by the City 

Council when he or she has determined that the proposed assignee has the ability, capacity, experience and skill 

and is otherwise qualified to perform the contract.  

All modifications to contracts, including, but not limited to, changes to the scope of the work, quantity of 

goods, price or term shall be made in writing and approved by the Requesting Department. Amendments or 

change orders are permitted only if the modification would not cause the contract to exceed the monetary limits 

defined below:  

 

Individual Change Order Authority  Cumulative Change Order Authority  

10% of Award or $5,000 whichever is less  15% of Award or $7,500 whichever is less  

10% of Award or $10,000 whichever is 

less  
15% of Award or $20,000 whichever is less  

 

All contract changes must be reflected on the Purchase Order and/or contract amendment. All other changes 

outside the parameters defined in this section must be approved by the City Council.  

(5)  This subsection does not apply to contracts for professional services.  

 

I-2-3.12 - Contracting for Consultants  

 

3.12-1 The City Council finds and declares that the competitive bid process is ill-suited for the selection of 

consultants.3.12-1 Consultants are required for professional or technical expertise and for matters requiring 

specialized abilities or a high degree of skill. Their numbers (in relation to a particular skill or expertise required) 

are comparatively limited. Where consultants are involved, the bidding process is not likely to result in a lower 

price to the City or eliminate unnecessary expense or delay. However, the request for proposals (RFP) process 

established in I-2-3.08, the request for qualifications (RFQa) process established in I-2-3.09, or a similar process 

based on evaluating consultant qualifications, is better suited. 

 

3.12-2 The requesting department shall be empowered to engage a consultant (including, but not limited to, 

material testing services and construction inspection services) without the necessity of competitive bidding or 

notice thereof:  

(a)  Without City Council approval if the consultant's total fee for materials and services under the contract by which 

the consultant is engaged does not exceed $100,000.00.  

(b)  With City Council approval if the consultant's total fee for materials and services under the contract by which the 

consultant is engaged exceeds $100,000.00.  

3.12-3 Architects, Engineers and Land Surveyors.  

In addition to the provisions of paragraphsparagraph 3.12-1 and 3.12-2 of this subsectionsection, the 

following requirements shall be applicable to the selection of architects, engineers and land surveyors.  

(a) The requesting department or division head shall negotiate a contract with the best qualified firm forfirm 

that possesses the demonstrated competence and professional qualifications for the required 

architectural, engineering and land-surveying services.  

(b) Should the requesting department or division head be unable to negotiate a satisfactory contract with the 

firm considered to be the mostcompetent and qualified, at a price determined to be fair and reasonable, 

negotiations with that firm shall be formally terminated. The requesting department or division head 

shall then undertake negotiations with the second most qualified firm. Failing accord with the second 
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most qualified firm, the requesting department or division head shall formally terminate negotiations. 

The requesting department or division head shall then undertake negotiations with the third most 

qualified firm.  

(c) Should the requesting department or division head be unable to negotiate a satisfactory contract with any 

of the selected firms, the requesting department or division head shall select additional firms in order of 

their competence and qualification,qualifications and continue negotiation until an agreement is reached.  

 

I-2-3.13 - Standardization  

 

3.13-1 Where the Purchasing Agent has determined that it is required for the health, safety or welfare of the 

people or employees of the cityCity, or that significant cost savings have been demonstrated, standardization of 

supplies, materials or equipment, including information and communication technology products and services, for 

purchase or to be used in a public works project, shall be considered. The specifications may stipulate a single 

brand or trade name. Among the factors that may be considered in determining to standardize on a single brand or 

trade name are that:  

i. (a)  Repair or maintenance costs would be minimized;  

(a) (b)  Training of user In order to acquire a specific product(s) for the purpose of conducting a field test 

or experiment to determine the product's suitability for use by the City. 

(b) When it is required for proper operation or function to match other products with respect to the repair or 

expansion or completion of a system or program already in use by the City, including, but not limited to, 

technology purchases required to achieve interoperability with existing hardware, software, systems or 

programs. 

(c) In order to achieve significant cost savings based upon consideration of the following cost factors: 

1. Timeliness and/or  quality of installation, repair and maintenance personnel would be simplified; ; 

2. (c)  Quality of user training; 

2.3. Supplies or spareand replacement parts would be readily available; ; 

4. (d)  Modifications to Modification of existing equipment would not , materials or systems; 

5. Future upgrades and updates; 

6. Estimated amount and cost of reasonably foreseeable future purchases of equipment that would be 

required to be compatible or functional with the product which is the subject of the standardization 

determination. 

7. Administrative costs. 

 

3.13-2 The Purchasing Agent’s written decision shall state the facts reviewed in arriving at the decision, the 

reasons for the decision, the period of time for which it is valid for making purchases and under what conditions it 

must be reviewed for possible revision. A copy of the Purchasing Agent’s decision shall be necessary; attached to 

any report to the City council seeking approval of a purchase under this section. 

(e)  Matching existing supplies, materials or equipment is required for proper operation of a particular piece of 

equipment or City program.  

 

3.13-23 Available Competition.  

When there is more than one (1) source for the standardized supply or service, competitive 

biddingprocurement in accordance with Sections I-2-3.02 Purchases of Over Five Thousand Dollars ($5,000) and 

Less than Twenty Thousand Dollars ($20,000) and06, I-2-3.03 Purchases of Twenty Thousand Dollars ($20,000) 

or More07 and I-2-3.08 is required.  

 

3.13-3 Approval. The 4 Annual Report.  

Not later than August 31st annually, the Purchasing Agent shall provide to the City Council has the final 

authority to approvea list of all standardizations approved during the past fiscal year including the product, 

manufacturer, and reasons for the standardization of supplies or services based on the recommendation of staff. 

The standardization shall be valid for no more than ten (10) years, but may be revised sooner if the Purchasing 

Agent or requesting department can show substantial justification for an earlier revision. (Ord. 23.10 (part), 

1/3/06)as authorized in this section.  
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I-2-3.14 - Local Purchasing Preference  

 

3.14-1 Application of Local Preference.  

The provisions of this section and the local preference established pursuant to this section shall be applicable 

to the following types of purchases or contracts executed in excess of FiveTen Thousand Dollars ($510,000) and 

pursuant to either a formal or an informal bid:  

(a) Purchases or contracts for the purchase of supplies, materials and equipment; and  

(b) Purchases or contracts for nonprofessional services that are not otherwise of the kind contemplated by 

Section I-2-3.1211.  

 

3.14-2 Exceptions to the Application of Local Preference.  

The provisions of this section and the local preference established pursuant to this section shall not be 

applicable to the following types of purchases or contracts:  

(a) Purchases or contracts for professional services of the kind contemplated by Section I-2-3.1211;  

(b) Public works contracts;  

(c) Emergency purchases made pursuant to Section I-2-3.1003;  

(d) Sole source purchases made by the Purchasing Agent pursuant to Section I-2-3.0905;  

(e) PiggybackPublic Agency purchases made by the Purchasing Agent pursuant to Section I-2-3.0704;  

(f)  Cooperative purchases made by the Purchasing Agent pursuant to Section I-2-3.08;  

(g) Purchases or contracts where legal constraints on the expenditure of funds prohibit the application of the 

local preference or those contracts funded by the federal or state government, including federal or state 

grant funding, when such funding would be jeopardized by application of the local preference.  

 

3.14-3 Reduction of Bid by Eligible Local Provider; Procedure for Applying the Local Preference.  

In contracting for equipment, materials, supplies or services as specifically set forth in this section, the City 

shall grant preference to a local provider who submits a bid within ten percent (10%) of the lowest responsible 

bidder and who is otherwise responsive and responsible to the invitation for bids, which preference shall allow the 

local provider the opportunity to reduce its bid to an amount equal to the amount of the lowest responsible bid, if 

the lowest responsible bid is submitted by other than an Eligible Local Provider. In the event an Eligible Local 

Provider reduces its bid to the amount of the lowest responsible bid, the Eligible Local Provider shall be deemed 

to have provided the lowest responsible bid and shall be awarded the contract.  

(a) The preference and opportunity to reduce the amount of the bid shall be provided first to the lowest 

Eligible Local Provider and, if not accepted by such Eligible Local Provider within five (5) business 

days of the opening of the bids, then to each successive Eligible Local Provider who is within ten percent 

(10%) of the lowest responsible bid, in ascending order of the amount of the bids.  

(b) The local provider shall certify under penalty of perjury, as a part of its bid and in a form and manner as 

required by the City, that the bidder qualifies as a local provider. The preference established in this 

section shall be waived if the certification does not appear on the respective bid.  

 

3.14-4 No Exemption from Local Sales Tax.  

The application of a local preference as set forth in this section shall not exempt any Eligible Local Provider 

to which a contract is executed or awarded from having to pay all applicable federal, state or local sales tax.  

 

I-2-3.15 - Recycled Product Procurement  

 

3.15-1 The City of Milpitas is committed to the conservation and protection of state and local resources; 

therefore, bidders able to supply recycled products and products containing recycled and environmentally 

preferable materials that meet performance requirements are encouraged to offer them in bids and proposals. The 

Purchasing Agent shall purchase recycled products whenever they are available at the same total cost and the 

fitness and quality are equal to or better than that of nonrecyclednon-recycled products.  

(a)  The City shall require all businesses doing business with the City to certify in writing the minimum, if not exact, 

percentage of postconsumer materials in the products or supplies offered or sold to the City. All contract 

provisions impeding the consideration of recycled products shall be deleted in favor of performance standards.  
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(b)  With respect to printer or duplication cartridges, a certification from the vendor is required to specify that the 

cartridges are remanufactured and are in compliance with the requirements of Section 12156 (e) of the Public 

Contract Code.  

(c(a) The City shall require contractors and consultants to use environmentally preferable products, and use 

products manufactured with the maximum practicable amount of post-consumer material, whenever cost 

effective and to the extent practicable.  

(d)  The City shall ensure that they and their contractors use recycled paper in printed material that bears an 

imprint identifying the recycled content of the paper, whenever practicable.  

(e(b) The City shall ensure that they and their contractors use both sides of paper sheets whenever practicable.  

(fc) To the extent possible, the recycled product preference cost shall apply to the bids where the City has 

made multiple awards, so as to maximize the dollar participation of firms offering recycled products.  

(b)(d)   (g)  AllTo the extent possible, all printing contracts made by the City shall specify that the paper 

used shall meet the recycled content requirement of thirty percent (30%) postconsumer fiber as 

specified in Section 12209 of the Public Contract Code.  

(he) The City may specify recycled content at levels higher than the minimum content standards.  

 

3.15-2 TheWhere the use of recycled products is designated, the Purchasing Agent sShall:  

(a) Maintain a list of designated recycled products that contain the maximuma practicable amount of 

recovered material and are consistent with State and Federal guidelines and shall coordinate with all 

departments to purchase environmentally preferable products whenever practicable.  

(b) GrantWhere the contract is competitively solicited, grant the supplier of recycled products with a 

minimum of 10% recycled content in its product(s) a preference of ten percent (10%) based on the bid 

or price quoted by supplier of recycled products when determining the lowest responsive and 

responsible bidderor highest ranked bidder depending upon procurement process used.  

(cb) Inform Departments of processes and procedures that are environmentally preferable in order to 

facilitate their evaluation and use by the Departments whenever practicable.  

(dc) Monitor contracting procedures to ensure that they do not discriminate against recycled products 

without justification, and that they maximize the specification of designated recycled products 

whenever practicable.  

 

I-2-3.15 – Testing and Inspection of Samples 

 

3.15-1 The Purchasing Agent may require vendors to provide samples to be tested and inspected as part of 

the applicable procurement process.  The Purchasing Agent shall have the authority to require chemical, physical, 

or other tests of samples submitted with bids which are necessary to determine quality and conformance to the 

specifications. In the performance of such tests, the Purchasing Agent shall have the authority to make use of 

laboratory facilities of any department of the City or any outside laboratory at the bidder’s expense. 

 

I-2-3.16 - Brand Names or Equal Specification  

3.16-1 Purpose and Use. Brand name or equal specifications may be used when the Purchasing Agent 

determines that:  

(a)  No other design or performance specification or qualified products list is available;  

(b)  Time does not permit the preparation of another form of purchase description, not including a brand name 

specification;  

(c)  The nature of the product or the nature of the City's requirements makes use of a brand name or equal 

specification suitable for the procurement; or  

(d)  Use of a brand name or equal specification is in the City's best interests.  

3.16-2 Designation of Brand Names.  

(a)  Brand name or equal specifications shall state that substantially equivalent products to those designated will be 

considered for award.  

(b)  Where a brand name or equal specification is used in a solicitation, the solicitation shall contain explanatory 

language that the use of a brand name is for the purpose of describing the standard of quality, performance and 

characteristics desired and is not intended to limit or restrict competition.  

I-2-3.17 - Waiver of Informalities: Rejection of BidsResponses  
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Where the Purchasing Agent or City Council are required to make purchases upon competitive 

bidssolicitations, said Purchasing Agent or City Council may waive any informalities or minor irregularities 

related to the procurement process, solicitation documents or responses or may reject any and all bidsresponses 

(anything herein contained to the contrary notwithstanding) if said Purchasing Agent or City Council deems said 

rejection to be in the best interests of the City. Said rejection shall be at the sole discretion of the Purchasing 

Agent or City Council, as the case may be. Upon rejection of bidsresponses, the Purchasing Agent or the City 

Council, as the case may be, may:  

(1) Give subsequent notice for a new competitive bidssolicitation;  

(2) Postpone said purchase or disposal definitely or indefinitely; or  

(3) Elect to make the purchase without competitive bidssolicitation, upon notice (and as if a competitive 

bidssolicitation, upon notice, had not been required in the first instance) in accordance with the authority 

granted by the various subsections of this sSection.  

 

I-2-3.17 – Insurance and Bonds 

 

(a) The Purchasing Agent is authorized to require vendors to provide insurance and surety bonds for 

contracts. Where required, the bidder shall submit insurance or surety bonds, or both, acceptable 

to the City. 

(b) Where required by the Purchasing Agent, all responses to solicitations shall include such bidders' 

security as is required by the solicitation documents and shall be presented under sealed cover. If 

the successful bidder fails to execute the contract within the time specified in the notice inviting 

bids or in the specifications referred to therein, the bidders' security may be declared forfeited by 

the Purchasing Agent to the City, and any bonds so forfeited may be prosecuted and collected 

and the amount of the security paid into the general fund. Unsuccessful bidders shall be entitled 

to return of their bidders' security. The form and amount of such security shall be described in 

the notice inviting responses or in the specifications referred to therein. 

(c) To secure faithful performance of the contract, the Purchasing Agent is authorized to require 

security in the form of cash, cashier's check, certified checks, or corporate faithful performance 

bonds, in such amount as the Purchasing Agent shall deem reasonably necessary to protect the 

best interests of the City. If the Purchasing Agent requires such security, the form and amount 

thereof shall be described in the notice inviting responses or in the specifications referred to 

therein. Unless otherwise required by law or the funding source, the Purchasing Agent need not 

require such security if the Purchasing Agent does not deem such to be reasonably necessary to 

protect the best interest of the City, or if the Purchasing Agent believes the interests of the City 

are best served by not requiring the same. 

 

I-2-3.18 - Bonds  

When deemed necessary by the Purchasing Agent or City Attorney, any person entering into a contract with 

the City may be required to furnish bid, labor and materials, and/or performance bonds for supply or service 

contracts as required by law or as deemed advisable to protect the City's interests. All bond requirements shall be 

set forth in the solicitation. Bonds shall not be used as a substitute for a determination of a bidder's responsibility. 

Said person (and his surety, if a bond is furnished) shall be liable for any damages upon said bidder's failure to 

faithfully perform the terms of his contract.  

I-2-3.19 - Bid– Protest Procedure  

 

3.1918-1 Any interested party may file a protest to ana proposed award of bida contract in an amount over 

FiveTen Thousand Dollars ($510,000). The protest shall be filed with the Purchasing Agent in writing no later 

than ten (10seven (7) calendar days after the posting of the intent to award and shall set forth the basis for the 

protest and any proposed remedy. The time to file a protest shall commence when the award is posted on the 

City's website.  

3.19-2 If a protest is filed, the award shall be suspended until the Purchasing Agent determines the validity of 

the protest, unless the Purchasing Agent determines that the purchase or services of the award must proceed prior 

to the protest hearing in order to protect the public health, safety and welfare.  
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3.19-3 The Purchasing Agent shall hear3.21-2 The Purchasing Agent will review the protest as soon as 

possible and shall notify interested parties of the date, time and place for the protest hearing. Notice may be 

provided in writing by fax, email, or mail.  

3.19-4 The Purchasing Agent shall hear such evidence as the Purchasing Agent deems relevant. The protest 

hearing shall be voice recorded. The decision of the Purchasing Agent shall be made as soon as possible. Notice 

of the decision shall be provided in any manner that the original notice of hearing may be given.will provide a 

written response to the protestor.  The Purchasing Agent's decision on a bid protest for a procurement in an 

amount lessno more than TwentyFifty Thousand Dollars ($2050,000) shall be final.  

 

3.19-518-3 For procurements having a value of Twentymore than Fifty Thousand Dollars ($2050,000) or 

more, an appeal of the Purchasing Agent's decision may be filed with), the City Council. All such appeals must be 

in writing, and shall be filed with the City Clerk within ten (10) calendar days of serving the Purchasing Agent's 

decision will consider the protest and take action thereupon, which action shall be final.  

 

I-2-3.2019 - Public Works Contract Purchasing Procedures  

 

3.2019-1 Definitions.  

For the purposes of this Section I-2-3.2019 the following words and phrases shall have the following 

meanings:  

1. Act means the Uniform Public Construction Cost Accounting Act (California Public Contracts Code 

Sectionsection 22000 et seq.).  

2. Commission means the California Uniform Construction Cost Accounting Commission.  

3. Facility means any plant, building, structure, ground facility, utility system, subject to the limitation of 

subsection 4 of the definition for public project below, real property, streets and highways, or other 

public works improvement.  

4. Public project has the meaning assigned to it under Public Contract Code Sectionsection 22002, as it 

may be amended from time to time.  

 

3.2019-2 Public Project Contracting Procedures.  

The City shall follow the contracting procedures set forth in Article 3 of Act (Public Contract Code 

Sectionsection 22030 et seq.). The City shall procure public projects by force account, negotiated contract, 

purchase order, informal bidding or formal bidding as required in accordance with the applicable dollar amount 

limitations under Section 22032 of the Act, as it may be amended from time to time.  

 

3.2019-3 Contractors List.  

The Directors of Engineering and Public Works, in coordination with the City's Purchasing Agent, shall 

compile and maintain a list of qualified contractors identified according to categories of work. This list shall 

comply with the requirements of Section 22034 of the Act and the criteria promulgated, from time to time, by the 

Commission.  

 

3.2019-4 Informal Bidding - Notice.  

(a) When a public project is to be performed which qualifies for informal bidding, notice of such project 

shall be given as follows unless an exception to competitive bidding applies:  

(1) Mailed notice shall be sent to all contractors on the contractors list for the category of work being 

bid; and  

(2) Mailed notice shall be given to all construction trade journals specified by the Commission for the 

receipt of such notice for Santa Clara County; and  

(3) Additional notice to other contractors and/or trade journals may, in the discretion of the City, be 

given.  

(b) If the product or service to be acquired is proprietary in nature such that it can only be obtained from a 

certain contractor or contractors, notice inviting bids may be sent only to such contractor or contractors.  
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(c) All mailing of notices to contractors and construction trade journals shall be completed not less than ten 

days before bids are due.  

(d) The notice shall describe the project in general terms, how to obtain more detailed information about 

the project and shall state the time and place for submission of bids.  

 

3.2019-5 Formal Bidding—Notice.  

(a)  When a public project is to be performed that requires formal bidding, notice of such project shall be 

given as follows unless an exception to competitive bidding applies:  

(1) The notice shall state the time and place for the receiving and opening of sealed bids and distinctly 

describe the project.  

(2) The notice shall be published at least 14 calendar days before the date of opening the bids in a 

newspaper of general circulation, printed and published in the City; or, if there is no newspaper 

printed and published within the jurisdiction of the City, in a newspaper of general circulation 

which is circulated within the City.  

(3) The notice inviting formal bids shall also be mailed to all construction trade journals specified by 

the Commission for the receipt of such notice for Santa Clara County. The notice shall be mailed 

at least 15 calendar days before the date of opening the bids.  

 

3.2019-6 Award of Contracts.  

The City Manager is authorized to award contracts for public projects consistent with the contract authority 

under I-4-2.00.of less than or equal to one-hundred thousand dollars.  

 

3.2019-7 Rejection of Bids.  

The City Manager or the City Council, as the case may be, may, in the Manager's or Council's discretion, 

reject all bids and proceed as authorized by the Act.  

 

3.2019-8 Approval of Plans and Designs.  

The City Engineer, or designee, is authorized to approve plans and designs, and all amendments and addenda 

thereto, for performance of a public project of the City.  

 

I-2-3.20 - Authority to Modify Contracts Awarded by City Council 

 

The Purchasing Agent is authorized to enter into and execute for and on behalf of the City, without the prior 

approval of the City Council, any amendment or change order to a supply or service contract previously approved 

by the Council within the following guidelines:  

(a) To extend the term of the contract, at the recommendation of the Requesting Department, for a period 

not to exceed twelve (12) consecutive months from the last Council-approved expiration date;  

(b) To make minor revisions to the scope of services or schedule;  

(c) To make clerical corrections; or  

(d) The Purchasing Agent may also approve and sign assignments of contracts previously approved by the 

City Council when he or she has determined that the proposed assignee has the ability, capacity, 

experience and skill and is otherwise qualified to perform the contract.  

 

All modifications to contracts, including, but not limited to, changes to the scope of the work, quantity of 

goods, price or term shall be made in writing and approved by the Requesting Department. Amendments or 

change orders are permitted only if the modification would not cause the contract to exceed the monetary limits 

defined below:  

Contract Amount  Individual Change Order Authority  Cumulative Change Order Authority  

Under $100,000  10% of Award or $10,000 whichever is less  15% of Award or $15,000 whichever is less  

Over $100,000  10% of Award or $20,000 whichever is less  15% of Award or $40,000 whichever is less  
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All contract changes must be reflected on the Purchase Order and/or contract amendment. All other changes 

outside the parameters defined in this section must be approved by the City Council.  

 

Section 4 - Purchase Orders  

 

I-2-4.01 - Purchases Over Five Thousand Dollars ($5,000) Must Be in Writing  

NoI-2-4.01 – Purchase Order Requirement.  

 

Except as otherwise approved by the Purchasing Agent or pursuant to Section I-2-2.03, no contract award for 

supplies or services or the disposal of City property where the total expenditure or value is over Five Thousand 

Dollars ($5,000) shall be deemed to be an acceptance of any offer or bid unless and until the same is reduced to 

writing and signed by the Purchasing Agent and dispatchedauthorization to the vendor or purchaser. It is a 

violation of the ordinance to divide the purchase of proceed with provision of the supplies or general services or 

the disposal of City property in an amount over Five Thousand Dollars ($5,000) into smaller orders for the 

purpose of evading the until a purchase order requirements of this sectionis appropriately authorized and issued.  

 

I-2-4.02 - Preparation– Issuance of Purchase Orders.  

 

Upon ascertaining the price to be paid for supplies or services, the Purchasing Agent shall prepareissue a 

purchase order. The Purchasing Agent shall forward the original purchase order to the vendor, retaining one (1) 

copy for his purchase order file. He shall likewise forward one (1) copy of the purchase order to the requesting 

department to be used as a receiving report.  

 

I-2-4.03 - Sufficient Funds Must be Available . 

 

No purchase order shall be issued until it has been ascertained that there is to the credit of the requesting 

department a sufficient unencumbered appropriated balance in excess of all unpaid obligations to defray the 

amount of such order.  

I-2-4.04 - Exceptions to Purchase Orders  

Payments for annual maintenance, upgrades or subscriptions for computer hardware and/or software that has 

already been purchased pursuant to this chapter shall not require a purchase order for the payment to be issued.  

 

Section 5 - Receipt of Goods and Services 

 

I-2-5.01 - Department Head Responsible for Checking Quality and Contract Management. 

Upon receipt by any Department of supplies or services, the Department head or designee, shall be 

responsible for the making of a careful check of the quality, condition, and quantity of goods received against a 

copy of the purchase order and the packing list, when applicable, or services rendered as specified in the contract.  

 

I-2-5.02 - Department Head Responsible for Checking Invoice.  

The Department head or designee, upon receipt of a vendor's invoice, shall check the invoice for correctness 

of quantities, unit prices, price extensions, discounts, transportation, allowances, etc.services rendered, hourly 

rates etc. When applicable, the Department head or designee shall compare the same with the purchase order and 

packing list. Approved invoices shall be forwarded to Accounts Payable for payment processing.  

 

Section 6 - Inspections  

 

I-2-6.01 - Department Head's Inspection.  

The Department head or designee shall inspect, or cause to be inspected, all deliveries of supplies or services 

to determine their conformance to specifications. The Department head or designee shall have the authority to 

require chemical, physical, or other tests of samples submitted with bids and samples of deliveries which are 

necessary to determine quality and conformance to the specifications. In the performance of such tests, the 

Department head or designee shall have the authority to make use of laboratory facilities of any department of the 

City or any outside laboratory at the vendor’s expense.  
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Section 7 - Storing of Materials  

I-2-7.01 - Storerooms and Warehouses  

The Purchasing Agent shall control and supervise the Purchasing warehouses of the City of Milpitas. The 

Purchasing Agent shall be responsible and accountable for all supplies in his or her custody and shall maintain a 

suitable inventory record thereof. (Ord. 23.10 (part), 1/3/06)  

Section 8 - Disposal of City Property 

I-2-87.01 - Disposal of Property with an Estimated Value of Five Thousand Dollars ($5,000) or Less.  

Except as otherwise provided by State law or City ordinance, the Purchasing Agent or designee shall be 

empowered to dispose of property of the City, including abandoned property, which cannot be used by any 

department of the City, at public or private sale or by renting or destroying the same, (all with or without notice, 

competitive bid or necessity of posting bid bonds, at the Purchasing Agent'sAgent or designee's discretion, and 

upon such terms as he or she deems best) provided any single item of property involved does not exceed Five 

Thousand Dollars ($5,000) in estimated current market value.  

 

I-2-87.02 -– Deposit.  

The Purchasing Agent or designee may, in his or her discretion, require that a deposit in the amount of the 

bid or any fraction thereof accompany each bid upon the disposal of City property.  

 

I-2-87.03 - Disposal of Property with an Estimated Value of More Than Five Thousand Dollars $5,000.  

In the event that the estimated value of any single item of property exceeds Five Thousand Dollars ($5,000) 

in current market value, the City Council may, upon notice, empower the Purchasing Agent to dispose of it (in 

accordance with the same terms and conditions and subject to the same discretion and limitations as if it were 

estimated at Five Thousand Dollars ($5,000) or less in value). Alternatively, the City Council may elect to sell, 

rent or destroy the same in accordance with whatever provisions, terms and conditions the City Council may elect.  

 

I-2-87.04 - Retired K-9 Units and Firearms. 

 Council finds that retired police dogs of the Police Department's K-9 unit have no value to the City of 

Milpitas and are a financial liability and detriment. Accordingly, said police dogs may be returned to the original 

supplier, the animal's handler or former handler without compensation. This subsection constitutes an exception to 

this Section.  

Notwithstanding the other provisions of this Chapter, the City Manager or designee is authorized to determine the 

disposition of: 

(a) police service dogs including:  

(1) sale or donation of the police service dog to the assigned police officer when the officer leaves the 

canine unit or if the police service dog can no longer perform its required duties;  

(2) the original supplier; or  

(3) any other method that best serves the interests of the City; and 

(b) surplus firearms including:  

(1) sale or donation to a law enforcement agency;  

(2) sale to an authorized firearms retailer;  

(3) sale or donation to an active or retired sworn member of the police department consistent with the 

Memorandum of Understanding between the City and the Milpitas Police Officers Association; or  

(4) destruction if no safe alternative is available. 

 

Section 98 – Claims 

 

I-2-98.01 - Filing of Claims.  

Claims for loss, damage, breakage, shortage or otherwise, claims for refund, claims for adjustment, and 

claims for insurance or other indemnity shall be made promptly by the Purchasing Agent.  
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Section 109 - Ethics in Public Purchasing  

 

I-2-109.01 - Ethics in Public Purchasing.  

Every employee participating in the procurement, management, storage, and use of supplies or services 

purchased by the City for its benefit shall adhere to the following principles:  

(1)   City employees shall not obligate the City, financially or otherwise, by any means, including, but not 

limited to, purchase orders and contracts, when the employee has a personal, material, financial, or 

other interest in the obligation.  

(2)   City employees shall not accept any form of gratuities.  

(3)   City employees may not accept discounts, reward points, sales, reduced prices, or other benefits 

offered for personal purchases by suppliers because of employee's relationship with the City.  

(4)   City employees shall be personally liable for any unauthorized procurements.  

 

Section 1110 - Severability  

 

I-2-1110.01 -– Severability.  

If any provisions of this Cchapter or any application thereof to any person or circumstance is held invalid, 

such invalidity shall not affect other provisions or application of this Cchapter that can be given effect without the 

invalid provisions or application, and to this end, the provisions of this Cchapter are declared to be severable.  

 

Section 1211 - Exclusions from Chapter  

 

I-2-1211.01 - Exclusions from Chapter.  

The provisions of this Chapter shall not apply to items that typically cannot be bid or that the City Council 

has chosen to exclude from bidding. The following list is exemplary of these types of items and/or services, but is 

not intended to be all inclusive.  

12.01-1 To public projects (separately governed by the provisions of the California Public Contract Code);  

 

12.01-211.01-1 To franchises governed by the provisions of the California Public Utilities Code or other 

statute of the State of California;  

 

1211.01-32 Where State or Federal law requires a different procedure;  

 

1211.01-43 To franchises, rights, privileges, licenses and permits granted by the City of Milpitas (including, 

but not limited to, franchises, rights and privileges granted for refuse disposal under Title V, Chapter 200 of the 

Milpitas Municipal Code and the Cable Franchise under Title III, Chapter 22 of the Milpitas Municipal Code;  

 

1211.01-4 To the purchase of insurance;  

 

11.01-5 To the purchase of insuranceart;  

 

1211.01-6 To the purchase of art;  

12.01-7 To the leasing, purchase or sale of land or any interest therein;  

 

1211.01-87 To the hiring of or contracting for personnel (whether as temporary, seasonal or permanent 

employees, agents or independent contractors);  

 

1211.01-98 To the purchase of utilities, including, but not limited to telephone service, gas, electricity or 

water;  

 

1211.01-109 To the purchase of securities for the City's investment portfolio subject to the City's investment 

policy.  
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1211.01-1110 To the payments of debt service and bond indebtedness; arbitrage compliance; refunds of 

deposits; payments and/or pass through of collections on behalf of other governmental agencies; budget approved 

memberships and dues; authorized Community Development Block Grants (CDBG); memorandum of 

understanding obligations; budget approved contributions to not-for-profit organizations; United States Postal 

Service postage; City Council approved recreation grantsgrant programs; employee travel expenses.  

 

SECTION 4. EFFECTIVE DATE AND POSTING 

 

In accordance with Section 36937 of the Government Code of the State of California, this Ordinance shall take effect 

thirty (30) days from and after the date of its passage.  The City Clerk of the City of Milpitas shall cause this Ordinance or 

a summary thereof to be published in accordance with Section 36933 of the Government Code of the State of California. 
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CITY OF MILPITAS 
AGENDA REPORT 

(AR) 
 
 
 

Item Title: Introduce Ordinance No. 65.150 Regarding Responsible Construction 

Category: Leadership and Support Services 

Meeting Date: 10/20/2020 

Staff Contacts: Christopher J. Diaz, City Attorney 408-586-3040 
Steve McHarris, City Manager 408-586-3059 
 

Recommendation: Following the reading of the title by the City Attorney, move to waive the first reading 
beyond the title and Introduce Ordinance No. 65.150 adding Chapter 32 (Responsible 
Construction) to Title III of the Milpitas Municipal Code. 

 
 
Background: 
At the August 4, 2020, City Council meeting, the City Council unanimously agreed to direct staff to return with a 
draft Responsible Construction Ordinance as requested by Mayor Rich Tran and Councilmember Anthony 
Phan.  In general, the draft Responsible Construction Ordinance would impose certain provisions requiring 
private developers receiving financial assistance from the City involved in construction, alteration, and/or 
demolition work within the City, valued in excess of $500,000, to file disclosure forms with the City confirming 
their contractors and subcontractors have no unpaid wage theft or other judgments or outstanding violations.   
 
Analysis: 
The Responsible Construction Ordinance would impose on any “Covered Party,” as defined in the Ordinance 
to include any private developer or building permit holder receiving financial assistance from the City (with the 
exception of any owner working on their own residence), the requirement that it ensure that any contractor or 
subcontractor performing work in excess of $500,000 on a “Major Construction Project,” as defined in the 
Ordinance, disclose: 
 

 any wage theft violations in the five years prior;  

 any citations or penalties imposed by the U.S. Department of Labor, the California Department of 
Industrial Relations, the California Labor Commissioner’s Office, or the California Division of 
Occupational Safety and Health in the five years prior; 

 any cause findings by the California Department of Fair Employment and Housing or the U.S. Equal 
Employment Opportunity Commission for the laws enforced by those agencies during the five years 
prior;  

 any liability for failing to maintain worker’s compensation insurance, or any fraudulent activity related to 
worker’s compensation insurance, in the five years prior; 

 any liability for retaliating or discriminating against a worker for making a complaint about a violation of 
laws enforced by the U.S. Department of Labor, the California Department of Industrial Relations, the 
California Department of Fair Employment and Housing, or the U.S. Equal Employment Opportunity 
Commission during the five years prior;  

 any liability for failing to pay any payroll taxes during the five years prior;  

 any liability for violating any laws relating to human trafficking during the five years prior;  

 whether the contractor or subcontractor has been found by the Contractors State License Board to 
have performed covered work without a contractor’s license or to have performed work without the 
appropriate license for the classification of work during the five years prior;  
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 whether any judgments, decisions, determinations, orders, or citations have been issued against the 
contractor or subcontractor by a court of law, an administrative agency authorized to enforce 
applicable federal, state and local labor standards laws, including but not limited to, the Federal Fair 
Labor Standards Act, the California Labor Code, the City of Milpitas minimum wage ordinance or 
prevailing wage requirements, an arbitrator, or an arbitration panel that a) require the payment of 
money by the contractor or subcontractor, b) have not been fully satisfied, and c) are no longer subject 
to appeal; and 

 whether enforcement of any unsatisfied judgments, decisions, determinations, orders, or citations 
issued against the contractor or subcontractor have been stayed by court order or operation of law. 

 

In addition to the disclosure requirements detailed above, a “Covered Party” and its contractors are also 
required to provide access to the project site, project records, and the workers to ensure compliance with the 
Ordinance. 
 
In order to enforce the Ordinance, it imposes a fine of up to $1,000 for each violation. The City could also 
enforce the Ordinance through the existing Administrative Citation provisions in the City’s Municipal Code.  
Finally, the City has the right to require the Covered Party to re-pay any City financial assistance provided if 
they are found to have an unsatisfied judgment. 
 
It is important to note that staff is currently not trained in investigating potential complaints of non-compliance 
and the disclosure requirements outlined in the ordinance nor is staff time dedicated to handle potential 
complaints. It would require extensive resources to learn and understand the body of work related to the 
Ordinance.  Therefore, prior to adoption of the Ordinance, staff had intended to contract with the City of San 
Jose for responding to complaints of non-compliance, which may require funding. The City of San Jose Office 
of Equality Assurance has over 20 years of experience with various construction-related wage compliance 
issues. However, at this time San Jose has not adopted a similar ordinance nor does it have an anticipated 
date of adoption so staff will need to explore other contractual options for enforcement. Staff has also not 
conducted robust outreach on this ordinance. Thus, staff is recommending bringing back additional information 
related to enforcement program and costs and community outreach, prior to ordinance adoption.   
 
Policy Alternatives: 
 
Alternative 1: The City Council could choose not to introduce the Ordinance. 
 
Pros: The City will not need to develop an enforcement program and incur associated costs for enforcement. 
 
Cons:  If the City Council does not introduce the Ordinance, the Responsible Construction Ordinance 
provisions will not become law in Milpitas in the future.   
 
Reason not recommended: The City Council directed that the Ordinance return at a future City Council 
meeting, and staff is bringing this Ordinance forward per the City Council’s request.  
 
Alternative 2: Do not require additional information about enforcement and outreach efforts prior to adoption 
of the Ordinance. 
 
Pros: The City will be able to move forward on this Ordinance in an expeditious manner. 
 
Cons:  The enforcement program and associated costs have not been determined.  The City has also not 
engaged in stakeholder outreach. 
 
Reason not recommended: Staff still needs to explore enforcement options, determine associated costs as 
well as conduct stakeholder outreach which may inform the Ordinance as currently written and prompt 
additional staff recommendations for effective enforcement of the Ordinance upon adoption.  
  
 
Fiscal Impact: 
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Introduction and adoption of the Ordinance in itself would not lead to any financial impact; however, 
enforcement of the Ordinance would lead to a financial impact on the City in terms of staff time or other costs if 
the City opts to delegate enforcement to a neighboring agency pursuant to a contractual arrangement. 
 
California Environmental Quality Act: 
The introduction and adoption of this Ordinance is not a project subject to the California Environmental Quality 
Act (CEQA) as it can be seen with certainty that the project does not have the potential to result in either a 
direct physical change in the environment, or a reasonably foreseeable indirect physical change in the 
environment, and is more akin to a administrative activity of the government intended to ensure wage laws are 
followed in the City pursuant to CEQA Guideline 15378. 
 
 
Recommendation: 
Following the reading of the title by the City Attorney, move to waive the first reading beyond the title and 
introduce Ordinance No. 65.150 adding Chapter 32 (Responsible Construction) to Title III of the Milpitas 
Municipal Code. 
 
 
Attachment: 
Ordinance No. 65.150 for introduction 
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REGULAR 

 

NUMBER: 65.150 
 

TITLE: AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF MILPITAS ADDING CHAPTER 

32 (RESPONSIBLE CONSTRUCTION) TO TITLE III OF THE MILPITAS MUNICIPAL CODE 

 

HISTORY: This Ordinance was introduced (first reading) by the City Council at its meeting of ___________, 2020, 

upon motion by_________________________ and was adopted (second reading) by the City Council at 

its meeting of _______________, upon motion by ____________________________.  The Ordinance was 

duly passed and ordered published in accordance with law by the following vote: 

 

AYES:   

 

 NOES:   

 

 ABSENT:   

 

 ABSTAIN:   

 

 

ATTEST: APPROVED: 

 

 

________________________________ __________________________ 

Mary Lavelle, City Clerk     Rich Tran, Mayor 

 

 

APPROVED AS TO FORM: 

 

 

________________________________ 

Christopher J. Diaz, City Attorney 
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         Ordinance No. 65.150 

2 

RECITALS AND FINDINGS: 

 

WHEREAS, pursuant to Article XI, Section 7 of the California Constitution, the City of Milpitas may adopt and 

enforce ordinances and regulations not in conflict with general laws to protect and promote the public health, safety, and 

welfare of its citizens; and  

 

WHEREAS, the City Council of the City of Milpitas desires to adopt certain provisions requiring certain types of 

private developers receiving financial assistance from the City and involved in construction, alteration, and/or demolition 

work within the City, valued in excess of $500,000, to file disclosure forms with the City confirming their contractors and 

subcontractors have no unpaid judgments or outstanding violations; and 

 

WHEREAS, the City Council finds that such provisions shall serve the best interests of the citizens of Milpitas by 

requiring that any work being performed on certain private construction projects in the City be made by responsible 

construction contractors; and 

 

WHEREAS, this Ordinance is intended to protect vulnerable worker populations in the City by establishing 

safeguards for responsible construction practices. 

 

NOW, THEREFORE, the City Council of the City of Milpitas does ordain as follows: 

 

SECTION 1. RECORD AND BASIS FOR ACTION 

 

The City Council has duly considered the full record before it, which may include but is not limited to such things as the 

City staff report, testimony by staff and the public, and other materials and evidence submitted or provided to the City 

Council.  Furthermore, the recitals set forth above are found to be true and correct and are incorporated herein by reference.  

 

SECTION 2. AMENDMENT OF MILPITAS MUNICIPAL CODE ADDING A NEW CHAPTER 32 TO TITLE 

III 

 

Title III of the Milpitas Municipal Code is hereby amended by adding a new Chapter 32, “Responsible Construction,” to 

read as follows: 

 

Chapter 32 - RESPONSIBLE CONSTRUCTION 

 

III-32-1.00 - Title 

 

This Chapter shall be known as the “Responsible Construction Ordinance.” 

 

III-32-2.00 - Authority 

 

This Chapter is adopted pursuant to the powers vested in the City of Milpitas under the laws and Constitution 

of the State of California, including, but not limited to, the police powers vested in the City pursuant to Article XI, 

Section 7 of the California Constitution.  Any Developer or Building Permit holder subject to this Chapter shall be 

required to comply with this Chapter and it will be enforced through a condition of approval and/or through the 

execution of a development agreement, or through any enforcement options provided for in this Chapter or in the 

City’s Municipal Code. 

 

III-32-3.00 - Definitions 

 

The following words and phrases, whenever used in this Chapter, shall be construed as defined in this Section: 

 

(a) “Building permit holder” means a person or entity that has obtained a building permit from the City to 

undertake a major construction project that has been granted any Financial Assistance. A building permit 

holder does not include an owner self-performing work on the owner’s residence. 
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(b) “City” means the City of Milpitas, California or any agency designated by the City to administer the terms 

of this Chapter. 

 

(c) “Covered party” means a developer or building permit holder as defined in this Chapter. 

(d) “Developer” means an entity or person who owns or controls a major construction project that has been 

granted any Financial Assistance. Developer does not include an owner undertaking work on the owner’s 

residence. 

 

(e) “Final judgment” means a judgment, decision, determination, order, or citation, for which there is no 

pending appeal and the time for filing an appeal has passed, that was issued by: 

 

(1) a court of law, an administrative agency authorized to enforce applicable federal, state and local 

labor standards laws, including but not limited to, the Federal Fair Labor Standards Act, the 

California Labor Code, the City of Milpitas minimum wage ordinance, and prevailing wage 

requirements, or  

 

(2) an arbitrator, or an arbitration panel. 

 

(f) “Financial Assistance” means any financial incentive or investment provided by the City or a City-

controlled entity or political subdivision to facilitate or support a major construction project, including: 

 

(1) Taxes, fees, costs, rents, insurance or bond premiums, loans, interest rates, inclusionary housing 

obligations, inclusionary housing in-lieu fees, or other obligations that would normally be required, 

that are paid, reduced, charged at less than fair market value, waived, rebated, granted an exception 

to, or forgiven by the City, as well as any other City tax or fee break programs available to new 

developments or to a particular sub-category of developments, unless required by state law. 

 

(2) The payment of money or the equivalent of money for the design, development, construction, 

financing or any other component related to development of the project, including, but not limited 

to, infrastructure costs, preconstruction costs, demolition costs, construction costs, financing costs, 

equipment costs, design costs, environmental review costs, and environmental mitigation costs; 

and 

 

(3) Any loan or loan guarantee. 

 

(g) “Major construction project” means a project that will involve construction, alteration, and/or demolition 

work in excess of $500,000 within the City. 
 

III-32-4.00 - Bidding and Contracting Requirements 

 

(a) A covered party shall require, in all solicitations or invitations for bids to perform work on a major 

construction project that has been granted or will be granted Financial Assistance, and prior to awarding any contract 

to perform work on a major construction project that has been granted or will be granted Financial Assistance, that 

every contractor and subcontractor performing work on the project in excess of $50,000 complete and return to the 

covered party the disclosure form required by this Chapter. 

 

(b) A covered party shall disqualify a contractor or subcontractor from entering into a contract to perform work, 

and from performing such work for a covered party, if the required disclosure form has not been submitted, if the 

disclosure form is materially false or incomplete, or if the disclosure form reports that the contractor or subcontractor 

has an unsatisfied final judgment. Nothing in this Chapter shall preclude a covered party from disqualifying the 

contractor or subcontractor for additional reasons. 

 

(c) A covered party shall file a copy of the completed disclosure form required by this Chapter with the City 

prior to the contractor or subcontractor performing work on the project. 
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(d) A contractor or subcontractor performing work for a covered party for which a disclosure form is required 

must complete the disclosure form prior to entering into a contract to perform the work. 

 

(e) Upon notification from the City to a covered party that a contractor or subcontractor performing work for 

a covered party for which a disclosure form is required has not completed a disclosure form, has submitted a 

disclosure form that is incomplete,  or has submitted a disclosure form that is materially false, the City may enforce 

this Chapter through any enforcement options provided for in this Chapter or in the City’s Municipal Code. 

 

 
III-32-5.00 - Disclosure Form 

 

(a) The disclosure form required by this Chapter shall be completed by each contractor and subcontractor, as 

specified in Section III-32-4.00(a), on a form provided by the City. The completed disclosure form shall be verified 

by a representative of the contractor or subcontractor and signed under penalty of perjury. 

 

(b) In the disclosure form, the contractor or subcontractor shall confirm the following facts regarding its past 

performance and work history and its current qualifications: 

 

(1) Name, address, and telephone number 

 

(2) Responsible managing officer 

 

(3) Contractor state license number 

 

(4) Name and location of the project 

 

(5) Project owner or developer 

 

(6) Party who retained the contractor or subcontractor to perform work on the project 

 

(7) Approximate date the contractor or subcontractor is scheduled to commence work on the project 

 

(8) Whether the contractor or subcontractor has been found liable by any court or administrative agency 

for failing to pay wages or benefits to an employee or for violating any wage and hour provisions 

of the California Labor Code or the Fair Labor Standards Act during the five years prior to 

completion of the disclosure form. 

 

(9) Whether the contractor or subcontractor has been subject to any citations or penalties imposed by 

the U.S. Department of Labor, the California Department of Industrial Relations, the California 

Labor Commissioner’s Office, or the California Division of Occupational Safety and Health during 

the five years prior to completion of the disclosure form. 

 

(10) Whether the contractor or subcontractor has been subject to any cause findings by the California 

Department of Fair Employment and Housing or the U.S. Equal Employment Opportunity 

Commission for the laws enforced by those agencies during the five years prior to completion of 

the disclosure form. 

 

(11) Whether the contractor or subcontractor has been found liable for failing to maintain worker’s 

compensation insurance or for engaging in fraudulent activity related to worker’s compensation 

insurance during the five years prior to completion of the disclosure form. 

 

(12) Whether the contractor or subcontractor has been found liable by any court or administrative 

agency for retaliating or discriminating against a worker for making a complaint about a violation 

of laws enforced by the U.S. Department of Labor, the California Department of Industrial 

Relations, the California Department of Fair Employment and Housing, or the U.S. Equal 
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Employment Opportunity Commission during the five years prior to completion of the disclosure 

form. 

 

(13) Whether the contractor or subcontractor has been found liable by any court or administrative 

agency for failing to pay any payroll taxes during the five years prior to completion of the disclosure 

form. 

 

(14) Whether the contractor or subcontractor has been found liable, admitted guilt, or been found guilty 

by any court or administrative agency for violating any laws relating to human trafficking during 

the five years prior to completion of the disclosure form. 

 

(15) Whether the contractor or subcontractor has been found by the Contractors State License Board to 

have performed covered work without a contractor’s license or to have performed work without 

the appropriate license for the classification of work during the five years prior to completion of 

the disclosure form. 

 

(16) Whether any judgments, decisions, determinations, orders, or citations, that a) require the payment 

of money by the contractor or subcontractor, b) have not been fully satisfied, and c) are no longer 

subject to appeal, have been issued against the contractor or subcontractor by: 

 

(1) a court of law, an administrative agency authorized to enforce applicable federal, state 

and local labor standards laws, including but not limited to, the Federal Fair Labor Standards Act, 

the California Labor Code, the City of Milpitas minimum wage ordinance, and prevailing wage 

requirements, or 

  

(2) an arbitrator, or an arbitration panel. 

 

(17) Whether enforcement of any unsatisfied judgments, decisions, determinations, orders, or citations 

issued against the contractor or subcontractor have been stayed by court order or operation of law. 

 

III-32-6.00 - Access Requirements 

 

(a) A covered party shall provide investigators for the City with access to the project jobsite upon request, and 

with the right to inspect payroll records and interview workers upon request, for the purpose of verifying compliance 

with any labor standards laws applicable to workers on the project. 

 

(b) A covered party shall require its contractors and subcontractors to provide investigators for the City with 

access to the project jobsite upon request, and with the right to inspect payroll records and interview workers upon 

request, for the purpose of verifying compliance with any labor standards laws applicable to workers on the project. 

 

(c) A contractor or subcontractor performing work on a project subject to this Chapter shall provide 

investigators for the City with access to the project jobsite upon request, and with the right to inspect payroll records 

and interview workers upon request, for the purpose of verifying compliance with any labor standards laws 

applicable to workers on the project. 

 

(d) The City may contract with a non-profit organization to conduct investigations on behalf of the City for 

purposes of this Chapter and such investigators shall be provided with jobsite access and the right to inspect payroll 

records and interview workers upon request, for the purpose of verifying compliance with any labor standards laws 

applicable to workers on the project. 

 

III-32-7.00 - Retaliation Prohibited 
 

No covered party, or contractor or subcontractor performing work for a covered party, shall discriminate or 

retaliate against any person or entity for cooperating with an investigation under this Chapter or for making a 

complaint concerning an alleged violation of this Chapter. 
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III-32-8.00 - Prevailing Wage Requirement 

 

(a) Consistent with existing state law, a contractor or subcontractor performing work for a covered party shall 

comply with State prevailing wage law.  

 

III-32-9.00 - Enforcement 

 

(a) A covered party, or contractor or subcontractor performing work for a covered party, shall be subject to a 

civil fine payable to the City of up to $1,000 for each violation of this Chapter.  The City may also enforce this 

Chapter through other enforcement options provided for in the City’s Municipal Code. 

 

(b) If a covered party is found to have an unsatisfied final judgment, then in addition to any other penalties, the 

City may require the covered party to repay the full amount of the Financial Assistance provided for that project, 

including but not limited to the full amount of any tax and fees that were reduced, suspended, or waived as part of 

an economic incentive program. Any such repayments shall be deposited in the fund which was the source of the 

incentive, or in the case or tax and fee breaks, in the fund to which the tax or fee would have been directed. 

 

SECTION 3. SEVERABILITY 

 

The provisions of this Ordinance are separable, and the invalidity of any phrase, clause, provision or part shall not affect 

the validity of the remainder. 

 

SECTION 4. EFFECTIVE DATE AND POSTING 

 

In accordance with Section 36937 of the Government Code of the State of California, this Ordinance shall take effect thirty 

(30) days from and after the date of its passage.  The City Clerk of the City of Milpitas shall cause this Ordinance or a 

summary thereof to be published in accordance with Section 36933 of the Government Code of the State of California. 
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CITY OF MILPITAS 
AGENDA REPORT 

(AR) 
 
 
 

Item Title: General Fund Structural Deficit Community and Employee Engagement 
Discussion and Direction 

Category: Leadership and Support Services 

Meeting Date: 10/20/2020 

Staff Contact: Walter C. Rossmann, 408-586-3111 

Recommendation: Discuss and provide direction regarding Community and Employee Engagement 
Strategies to address the General Fund structural deficit.  

 
Background: 
On March 12, 2020, in response to the growing Coronavirus threat and the State of California’s declaration of a 
state of emergency, City Manager Steve McHarris proclaimed a local emergency. On March 13, the President 
of the United States declared a National Emergency concerning the Novel Coronavirus Disease (COVID-19) 
Outbreak.  On Monday, March 16, 2020, the County of Santa Clara, and six of the most populous counties in 
the region, announced a shelter-in-place (SIP) order in light of the increased number of cases of COVID-19 
that have been confirmed in Santa Clara County.  
 
Since the onset of the pandemic economic activity has been suppressed, which has significantly impacted 
General Fund revenues.  For example, in comparison to actual revenues received in FY 2018-19, the FY 2019-
20 actual unaudited revenues decreased by $8.4 million, or 7.80%, from $108.1 million to $99.7 million. 
 
On September 1, 2020, staff updated the FY 2021-2030 Ten-Year General Fund Financial Forecast 
(Forecast). The updated Forecast based on actual revenues received for the quarter ending June 30, 2020, 
which covers the four months the SIP order from mid-March, projects a structural deficit of $9 million. Based on 
the updated projections, General Fund revenues are projected to decline by $7 million, or 7.00%, from $99.7 
million (FY 2019-20 Unaudited) to $92.7 million (FY 2020-21 as of Sept. 1, 2020).  The cumulative decline in 
actual and projected revenues from FY 2018-19 to FY 2020-21 are expected to be $15 million or nearly 15%.   
 
In light of the currently projected structural deficit of $9 million, at the October 6, 2020 City Council meeting, the 
Council discussed community and employee engagement strategies. The initial discussion focused on bringing 
back the Budget Task Force and evolved into scheduling a Special Meeting to discuss community and 
employee engagement to resolve the structural deficit. 
 
Analysis: 
In preparation for a Special City Council meeting to be scheduled based on Council availability during the 
second or third week of November, staff is seeking further input regarding the Budget Task Force discussion 
and a preliminary agenda for the meeting. 
 
Budget Task Force and Community Engagement 
The Council discussed the formation of a Budget Task Force similar to the Citizens Budget Task Force which 
was authorized by a previous Council on May 4, 2010 consisting of seven members, appointed by the Mayor 
and confirmed by City Council. Per records staff researched, the Task Force members consisted of certified 
public accountants, business owners, residents, and former city officials. Per the Task Force’s report (see 
attached), which was released on Nov. 16, 2010, the Task Force was asked to make recommendations to City 

405



 
 

 

Council as to how to reduce the $11,000,000 deficit in the General Fund at that time over a period of three 
years. Receiving input from residents and employees, the Task Force made recommendations to  

 reduce wage and benefit costs including salary freezes,  

 outsource City services,  

 institute a managed hiring freeze with flexibility granted to the City Manager,  

 achieve 100% cost recovery for City sponsored programs except for Senior Programs, DARE, Crossing 
Guards, and Volunteer Services 

 advance a 1% Utility Tax measure with a sunset clause 
 
Staff is seeking direction on whether the Council would like staff to explore the formation of a similar Task 
Force or would prefer a different format to engage the community.  
 
Employee Engagement 
At the Special City Council meeting, as indicated below, staff will present potential employee engagement 
strategies.  These strategies will be consistent with the City’s meet and confer obligations. 
 
Structural Deficit Special City Council Meeting Preliminary Agenda 
The FY 2020-21 Adopted Budget development process was significantly revamped with the implementation of 
the OpenGov budget system and the incorporation of best practices such as determining the annual base 
budget. The annual base budget provides the currently Council approved service level with updated costs per 
established Memoranda of Understanding between the City and its bargaining units, pension and healthcare 
costs or contractual agreements.  
 
The first step in determining the FY 2021-22 Base Budget is the development of the initial preliminary FY 2022-
31 Ten-Year General Fund Financial Forecast (Forecast), which will also set the stage for the Structural Deficit 
Special Council Meeting. The development of the Forecast started this month and is expected to be completed 
by mid-November.  The revenue projections of the Forecast will be based on revenue data as of Sept. 30, if 
available. The Forecast will also include updated revenue and expenditure projections for the current fiscal 
year as presented at the Sept. 1 City Council meeting. 
 
Therefore, staff recommends the following preliminary Agenda for the Structural Deficit Special Council 
Meeting: 
 

1. City Manager Opening Remarks 
2. Report on outcome of Measure F 
3. Initial Preliminary FY 22-31 Ten-Year General Fund Financial Forecast Presentation 
4. Status Update of COVID-19 Fiscal Response Strategies and Guidelines 
5. Overview of potential budget strategies 
6. Review of current Council Priorities 
7. FY 2021-22 Budget Calendar 
8. Discussion of potential Community and Employee Engagement Strategies  
9. Council Discussion 
10. Public Input 
11. City Manager Closing Remarks 

 
Depending on the severity of the structural deficit, staff may recommend different community and employee 
engagement and budget reduction approaches which may require the contracting for professional services.  
 
Fiscal Impact: 
Not applicable 
 
California Environmental Quality Act: 
Not applicable 
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Recommendation: 
Discuss and provide direction regarding Community and Employee Engagement Strategies to address the 
General Fund structural deficit.  
 
Attachment: 
Citizens Budget Task Force Report dated Nov. 16, 2010 
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..$;'5(4)5,(51&5()4,(3'';,(34(*,>&*C(5)(')<B34>(&4H()L(51,($;'5(4)5,(51&5()4,(3'';,(34(*,>&*C(5)(')<B34>(&4H()L(51,(> > H> > H
L;4C34>(0*)%<,-'(3'(51&5(;4C,*(51,(<,&C,*'130()L();*(L;4C34>(0*)%<,-'(3'(51&5(;4C,*(51,(<,&C,*'130()L();*(
+;**,45(735H($&4&>,*(51,(4;-%,*()L(+35H(,-0<)H,,'(1&'(+;**,45(735H($&4&>,*(51,(4;-%,*()L(+35H(,-0<)H,,'(1&'(
%,,4*,C;+,CL*)-&*);4ĈKK5)<,''51&4_KK34̂%,,4*,C;+,CL*)-&*);4ĈKK5)<,''51&4_KK34̂%,,4(*,C;+,C(L*)-(&*);4C(̂KK(5)(<,''(51&4(_KK(34(̂(%,,4(*,C;+,C(L*)-(&*);4C(̂KK(5)(<,''(51&4(_KK(34(̂(
H,&*'PH,&*'P

..!13'*,';<5'3451,0))<)L,-0<)H,,'%,34><,''&55*&+53B,!13'*,';<5'3451,0))<)L,-0<)H,,'%,34><,''&55*&+53B,!13'(*,';<5'(34(51,(0))<()L(,-0<)H,,'(%,34>(<,''(&55*&+53B,(!13'(*,';<5'(34(51,(0))<()L(,-0<)H,,'(%,34>(<,''(&55*&+53B,(
5)(&4H(0,4'3)4(L;4CM(,'0,+3&<<H(34(<3>15()L();*(>*)E34>(5)(&4H(0,4'3)4(L;4CM(,'0,+3&<<H(34(<3>15()L();*(>*)E34>(
*,53*,,(0)0;<&53)4P*,53*,,(0)0;<&53)4P

..$)*,(,LL3+3,45('5&LL(E351(<,''(C)<<&*'(5)(&55*&+5(0,4'3)4($)*,(,LL3+3,45('5&LL(E351(<,''(C)<<&*'(5)(&55*&+5(0,4'3)4(
L;4C'L;4C'
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..b;%<3+$,,534>'b;%<3+$,,534>'b;%<3+($,,534>'b;%<3+($,,534>'

..735H(2,%735H(2,%@@F35,F35,

..735Hc'd<,+5*)43+F3>4735Hc'd<,+5*)43+F3>4..735H'(d<,+5*)43+(F3>4735H'(d<,+5*)43+(F3>4

..O(b;%<3+O(b;%<3+@@#)*;-'#)*;-'

..A))*e4)+"34>&57353f,4'cg)-,'A))*e4)+"34>&57353f,4'cg)-,'..A))*(e4)+"34>(&5(7353f,4'(g)-,'A))*(e4)+"34>(&5(7353f,4'(g)-,'

..7)4B,*'&53)4'(E351(7353f,4'(&4C(735H(d-0<)H,,'7)4B,*'&53)4'(E351(7353f,4'(&4C(735H(d-0<)H,,'

F 57< 7 5N C/ h 5F 57< 7 5N C/ h 5..F&45&(7<&*&(7);45H(N*&4C(/;*H(h,0)*5F&45&(7<&*&(7);45H(N*&4C(/;*H(h,0)*5

..F&4(/)',(X;C>,5(!&'"(#)*+,(h,0)*5F&4(/)',(X;C>,5(!&'"(#)*+,(h,0)*5

/5 %<31C <3 %3Li3 35 L7<3L 3/5 %<31C <3 %3Li3 35 L7<3L 3

j

../;'5(0;%<3'1,C(0)<3+H(%*3,Lk(i43B,*'35H()L(7&<3L)*43&/;'5(0;%<3'1,C(0)<3+H(%*3,Lk(i43B,*'35H()L(7&<3L)*43&
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A 5 5A 5 5..A,0&*5-,45'A,0&*5-,45'

..b*)>*&-'b*)>*&-'

..h,B,4;,(&4C(l4+)-,h,B,4;,(&4C(l4+)-,

..F&<&*3,'&4CX,4,L35'F&<&*3,'&4CX,4,L35'F&<&*3,'(&4C(X,4,L35'F&<&*3,'(&4C(X,4,L35'
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..h,+)--,4C(&(4,E(+35H()*C34&4+,kh,+)--,4C(&(4,E(+35H()*C34&4+,k

!1,(735H(7);4+3<(5)(&C)05(&(%;C>,5(34(E13+1(!1,(735H(7);4+3<(5)(&C)05(&(%;C>,5(34(E13+1(
,R0,4','(4,B,*(,R+,,C(N,4,*&<(#;4C(,R0,4','(4,B,*(,R+,,C(N,4,*&<(#;4C(
h,B,4;,'Ph,B,4;,'P

..2,&*,4)E51,V2,&*,4)E51,V5151<&*>,'5h,C,B,<)0-,45<&*>,'5h,C,B,<)0-,45..2,(&*,(4)E(51,(V2,(&*,(4)E(51,(V5151<&*>,'5(h,C,B,<)0-,45(<&*>,'5(h,C,B,<)0-,45(
9>,4+H(3'(7&<3L)*43&P(9>,4+H(3'(7&<3L)*43&P(

h C 35 <5C L51 << 53 Lh C 35 <5C L51 << 53 L..h,+)--,4C(&4(345,*4&<('5;CH()L(51,(&<<)+&53)4()L(h,+)--,4C(&4(345,*4&<('5;CH()L(51,(&<<)+&53)4()L(
hA9(L;4C'(5)(51,(N,4,*&<(#;4CM()*(hA9(L;4C'(5)(51,(N,4,*&<(#;4CM()*(
*,)*>&43f&53)45)C,5,*-34,-)*,,LL,+53B,*,)*>&43f&53)45)C,5,*-34,-)*,,LL,+53B,

n

*,)*>&43f&53)4(5)(C,5,*-34,(-)*,(,LL,+53B,(*,)*>&43f&53)4(5)(C,5,*-34,(-)*,(,LL,+53B,(
&<<)+&53)4()L(hA9(L;4+53)4'P&<<)+&53)4()L(hA9(L;4+53)4'P
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..7*,&5,(:)345(&C-343'5*&53)4(L)*(&<<(b;%<3+(F&L,5H7*,&5,(:)345(&C-343'5*&53)4(L)*(&<<(b;%<3+(F&L,5H: H: H

..A);%<,o)B,*<&0034>(*,'0)4'3%3<353,'(L)*()4,(A);%<,o)B,*<&0034>(*,'0)4'3%3<353,'(L)*()4,(
L;4+53)4(%;5(-&4&>,C(%H(5E)(C,0&*5-,45'PL;4+53)4(%;5(-&4&>,C(%H(5E)(C,0&*5-,45'P

..9++);4534>(E)*"(C;0<3+&5,C(&5(C,0&*5-,45(<,B,<'(9++);4534>(E)*"(C;0<3+&5,C(&5(C,0&*5-,45(<,B,<'(
&4C(+35H(L34&4+,(C,0&*5-,45P&4C(+35H(L34&4+,(C,0&*5-,45P

..p;5');*+34>()L(+35H(C,0&*5-,45'oL;4+53)4'p;5');*+34>()L(+35H(C,0&*5-,45'oL;4+53)4'

..J(735H(F5;CH()4(0&*"(-&345,4&4+,(,'53-&5,C(&(IJPq(J(735H(F5;CH()4(0&*"(-&345,4&4+,(,'53-&5,C(&(IJPq(
-3<<3)4(C)<<&*(&44;&<('&B34>'P(735H(7);4+3<(C3C(4)5(-3<<3)4(C)<<&*(&44;&<('&B34>'P(735H(7);4+3<(C3C(4)5(
0;*';,(513'(*,+)--,4C&53)4(L*)-(+35H('5&LLP0;*';,(513'(*,+)--,4C&53)4(L*)-(+35H('5&LLP
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h C5157357 3<1<<C3 5h C5157357 3<1<<C3 5..h,+)--,4C(51&5(735H(7);4+3<('1&<<(C3*,+5(h,+)--,4C(51&5(735H(7);4+3<('1&<<(C3*,+5(
735H($&4&>,*(5)(3C,453LH(C,0&*5-,45'o5&'"'(735H($&4&>,*(5)(3C,453LH(C,0&*5-,45'o5&'"'(
515 315% 5 C735$ 3<<515 315% 5 C735$ 3<<51&5(-3>15(%,();5');*+,CP((735H($&4&>,*(E3<<(51&5(-3>15(%,();5');*+,CP((735H($&4&>,*(E3<<(
34353&5,(&4(h#s(0*)+,''()4(&4()434353&5,(&4(h#s(0*)+,''()4(&4()4@@>)34>(%&'3'(>)34>(%&'3'(
515 3C t 5 3u<"5 1515 3C t 5 3u<"5 151&5(0*)B3C,'(&4(t);5');*+34>u(<))"(&5(,&+1(51&5(0*)B3C,'(&4(t);5');*+34>u(<))"(&5(,&+1(
',<,+5,C(C,0&*5-,45o5&'"(,B,*H(O(H,&*'(;4C,*(',<,+5,C(C,0&*5-,45o5&'"(,B,*H(O(H,&*'(;4C,*(
51L<< 3 3C<351L<< 3 3C<351,(L)<<)E34>(>;3C,<34,'k51,(L)<<)E34>(>;3C,<34,'k
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N3C<3 L 5 3 h#scN3C<3 L 5 3 h#scN;3C,<34,'(L)*();5');*+34>(h#sc'kN;3C,<34,'(L)*();5');*+34>(h#sc'k

JPJP=)(>)B,*4-,45()*>&43f&53)4'P=)(>)B,*4-,45()*>&43f&53)4'P

qPqP$;'5(%,(̂(0*3B&5,(+)-0&43,'(51&5(0*)B3C,($;'5(%,(̂(0*3B&5,(+)-0&43,'(51&5(0*)B3C,(
+)-0&*&%<,(',*B3+,(&4C(O(+)-0&43,'(-;'5(%,(+)-0&*&%<,(',*B3+,(&4C(O(+)-0&43,'(-;'5(%,(0 00 0
34+<;C,C(34(h#sP34+<;C,C(34(h#sP

OPOPp;5');*+34>h#sc'-;'5%,L)*,v;3B&<,45p;5');*+34>h#sc'-;'5%,L)*,v;3B&<,45OPOPp;5');*+34>(h#s'(-;'5(%,(L)*(,v;3B&<,45(p;5');*+34>(h#s'(-;'5(%,(L)*(,v;3B&<,45(
5&'"'(&4C(&5(0*,B&3<34>(E&>,P5&'"'(&4C(&5(0*,B&3<34>(E&>,P
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..pB,*&<<(C3'+)-L)*5(E351(5)5&<(+)-0,4'&53)4(pB,*&<<(C3'+)-L)*5(E351(5)5&<(+)-0,4'&53)4(00
L)*(+35H(,-0<)H,,'L)*(+35H(,-0<)H,,'

..?3,E'1&*,C%H-&4H+353f,4'&4C+35H?3,E'1&*,C%H-&4H+353f,4'&4C+35H?3,E('1&*,C(%H(-&4H(+353f,4'(&4C(+35H(?3,E('1&*,C(%H(-&4H(+353f,4'(&4C(+35H(
,-0<)H,,',-0<)H,,'

..X,<3,L51&5')-,:)%+<&''3L3+&53)4'&<&*3,'&*,X,<3,L51&5')-,:)%+<&''3L3+&53)4'&<&*3,'&*,..X,<3,L(51&5(')-,(:)%(+<&''3L3+&53)4('&<&*3,'(&*,(X,<3,L(51&5(')-,(:)%(+<&''3L3+&53)4('&<&*3,'(&*,(
5))(13>15))(13>1

X<3L515% L35 5 131X<3L515% L35 5 131..X,<3,L(51&5(%,4,L35'(&*,(5))(13>1X,<3,L(51&5(%,4,L35'(&*,(5))(13>1
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9 2 7 5353w9 2 7 5353w9*,(2,(7)-0,5353B,w9*,(2,(7)-0,5353B,w

h C515 53C Ch C515 53C C..h,+)--,4C(51&5(&4();5'3C,(&4C(h,+)--,4C(51&5(&4();5'3C,(&4C(
34C,0,4C,45(+)4';<5&45(+)-0<,5,(&(34C,0,4C,45(+)4';<5&45(+)-0<,5,(&(
5C5151 1 :%5C5151 1 :%'5;CH(51&5('1)E'(E1,*,();*(:)%('5;CH(51&5('1)E'(E1,*,();*(:)%(
+<&''3L3+&53)4'((*&4"(E351()51,*(+353,'(34(+<&''3L3+&53)4'((*&4"(E351()51,*(+353,'(34(
F 57< 7 5 F $ 5F 57< 7 5 F $ 5F&45&(7<&*&(7);45HM((F&4($&5,)(F&45&(7<&*&(7);45HM((F&4($&5,)(
7);45H(&4C(51,(0*3B&5,(',+5)*((34(7);45H(&4C(51,(0*3B&5,(',+5)*((34(

C555< 53C555< 53*,>&*C(5)(5)5&<(+)-0,4'&53)4P*,>&*C(5)(5)5&<(+)-0,4'&53)4P
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x���y���
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z	�������x���y���
�z	�������x���y���
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..l4(51,(H,&*(qKJK(E1H(&*,(+35H(,-0<)H,,'('53<<(*,+,3B34>(&(l4(51,(H,&*(qKJK(E1H(&*,(+35H(,-0<)H,,'('53<<(*,+,3B34>(&(
>;&*&45,,C0,4'3)4%,4,L35E1,4351&'B3*5;&<<HC3'&00,&*,C>;&*&45,,C0,4'3)4%,4,L35E1,4351&'B3*5;&<<HC3'&00,&*,C>;&*&45,,C(0,4'3)4(%,4,L35(E1,4(35(1&'(B3*5;&<<H(C3'&00,&*,C(>;&*&45,,C(0,4'3)4(%,4,L35(E1,4(35(1&'(B3*5;&<<H(C3'&00,&*,C(
L*)-(51,(0*3B&5,(',+5)*wL*)-(51,(0*3B&5,(',+5)*w

..g)E(5)(+)45*)<(t*,53*,,u(+)'5'(E1,4(*,53*,,'(1&B,(4)(-,51)C(5)(g)E(5)(+)45*)<(t*,53*,,u(+)'5'(E1,4(*,53*,,'(1&B,(4)(-,51)C(5)(
*,+)B,*(<)'5(%,4,L35'(3L(51,H(&*,(*,C;+,CP*,+)B,*(<)'5(%,4,L35'(3L(51,H(&*,(*,C;+,CP

..g)E(5)(')<B,(51,(3'';,(51&5(*,53*,,'(+)-0,4'&53)4(<3-35'();*(g)E(5)(')<B,(51,(3'';,(51&5(*,53*,,'(+)-0,4'&53)4(<3-35'();*(
&%3<35H(5)(')<B,(0,4'3)4(3'';,'{(513'(3'(-&>43L3,C(,B,4(-)*,(&%3<35H(5)(')<B,(0,4'3)4(3'';,'{(513'(3'(-&>43L3,C(,B,4(-)*,(H 0 { >H 0 { >
E351(&('-&<<,*(,-0<)H,,(%&',PE351(&('-&<<,*(,-0<)H,,(%&',P
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..h,+)--,4C(+1&4>,'(34(51,(0*)+,''()L(h,+)--,4C(+1&4>,'(34(51,(0*)+,''()L(
3-0<,-,4534>(+35H(0)<3+3,'(34(*,>&*C(5)(3-0<,-,4534>(+35H(0)<3+3,'(34(*,>&*C(5)(
7)<<,+53B,(X&*>&3434>7)<<,+53B,(X&*>&3434>

..7353f,4'(E&45()0,4(>)B,*4-,457353f,4'(E&45()0,4(>)B,*4-,450 >0 >
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6̂8(7)<<,+53B,(X&*>&3434>P((94H(+)<<,+53B,<H(%&*>&34,C(&>*,,-,45(6̂8(7)<<,+53B,(X&*>&3434>P((94H(+)<<,+53B,<H(%&*>&34,C(&>*,,-,45(
'1&<<%,-&C,'1&<<%,-&C,0;%<3+<H&B&3<&%<,&5<,&'55E,45H6qK8+&<,4C&*0;%<3+<H&B&3<&%<,&5<,&'55E,45H6qK8+&<,4C&*'1&<<(%,(-&C,('1&<<(%,(-&C,(0;%<3+<H(&B&3<&%<,(&5(<,&'5(5E,45H(6qK8(+&<,4C&*(0;%<3+<H(&B&3<&%<,(&5(<,&'5(5E,45H(6qK8(+&<,4C&*(
C&H'(%,L)*,(51,(-,,534>()L(51,(0)<3+H(%)CH(5)(E13+1(51,(C&H'(%,L)*,(51,(-,,534>()L(51,(0)<3+H(%)CH(5)(E13+1(51,(
&>*,,-,45(3'(5)(%,(*,0)*5,CP((lL(51,(+)<<,+53B,(%&*>&3434>(&>*,,-,45(3'(5)(%,(*,0)*5,CP((lL(51,(+)<<,+53B,(%&*>&3434>(
&>*,,-,45(3'(%,34>(';%-355,C(5)(51,(735H(7);4+3<(L)*(L34&<(&>*,,-,45(3'(%,34>(';%-355,C(5)(51,(735H(7);4+3<(L)*(L34&<(
&00*)B&<M(35('1&<<(&<')(%,(0<&+,C()4(51,(&>,4C&(L)*(7);4+3<(&00*)B&<M(35('1&<<(&<')(%,(0<&+,C()4(51,(&>,4C&(L)*(7);4+3<(
*,B3,E&4C0;%<3++)--,45&5<,&'5)4,7);4+3<$,,534>*,B3,E&4C0;%<3++)--,45&5<,&'5)4,7);4+3<$,,534>*,B3,E(&4C(0;%<3+(+)--,45(&5(<,&'5()4,(7);4+3<($,,534>(*,B3,E(&4C(0;%<3+(+)--,45(&5(<,&'5()4,(7);4+3<($,,534>(
%,L)*,(51,(-,,534>(&5(E13+1(L34&<(&00*)B&<(3'(');>15P%,L)*,(51,(-,,534>(&5(E13+1(L34&<(&00*)B&<(3'(');>15P
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h C51551 35 3 35h C51551 35 3 35..h,+)--,4C(51&5(51,(+35H()*>&43f,(35'(h,+)--,4C(51&5(51,(+35H()*>&43f,(35'(
+)-0,4'&53)4(4,>)53&53)4'(345)(5E)(+)-0,4'&53)4(4,>)53&53)4'(345)(5E)(
5 35 3+&5,>)*3,'k+&5,>)*3,'k

..b;%<3+(F&L,5Hb;%<3+(F&L,5H

..=)4=)4@@b;%<3+(F&L,5Hb;%<3+(F&L,5H

..9+13,B,(&(<,B,<(0<&H34>(L3,<C(%,5E,,4(9+13,B,(&(<,B,<(0<&H34>(L3,<C(%,5E,,4(
%&*>&3434>(;435'(34(51,',(5E)(+&5,>)*3,'P%&*>&3434>(;435'(34(51,',(5E)(+&5,>)*3,'P
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F< # L <<F< # L << \����U��~����
..F&<&*H(#*,,f,(L)*(&<<(F&<&*H(#*,,f,(L)*(&<<(
$pic'(,LL,+53B,($pic'(,LL,+53B,(
3--,C3&5,<H6L*,,f,5)3--,C3&5,<H6L*,,f,5)
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3--,C3&5,<H(6L*,,f,(5)(3--,C3&5,<H(6L*,,f,(5)(
<&'5(;453<(N,4,*&<(#;4C(<&'5(;453<(N,4,*&<(#;4C(
1&'(,R+,''(+&0&+35H8(1&'(,R+,''(+&0&+35H8(

F&B34>'()L(F&B34>'()L(

I��KKKK944;&<<HI��KKKK944;&<<H
0 H80 H8

I��KMKKK(944;&<<HI��KMKKK(944;&<<H

�n �����������������	
�������������������������������� �����������������	
��������������������������������

426



�������������������
������������������������
�������������������������
�������������������������
�����

..F;'0,4C';00<,-,45&<F;'0,4C';00<,-,45&<
U��~����
��\�����

..F;'0,4C(';00<,-,45&<(F;'0,4C(';00<,-,45&<(
34+)-,(34+,453B,'(;453<(34+)-,(34+,453B,'(;453<(
N,4,*&<#;4C1&'N,4,*&<#;4C1&'

IqM̂KKMKKK
944;&<<HN,4,*&<(#;4C(1&'(N,4,*&<(#;4C(1&'(

,R+,''(+&0&+35H,R+,''(+&0&+35H

944;&<<H

�� �����������������	
��������������������������������

427



��������������������������������������������������

..l--,C3&5,(13*34>(l--,C3&5,(13*34>(
L*,,f,()4(&<<(L*,,f,()4(&<<(

b*):,+5,C((F&B34>'
0,*H,&*

0)'353)4'�(L)*(O(0)'353)4'�(L)*(O(
H,&*'(6&'';-,(̂(H,&*'(6&'';-,(̂(

0,*(H,&*

JP I((((�KKMKKK
I

H 6H 6
0)'353)4'(0,*(H,&*80)'353)4'(0,*(H,&*8

.. �((735H($&4&>,*(-;'5(1&B,(�((735H($&4&>,*(-;'5(1&B,(
L<,R3%3<35H5)13*,%&',C;0)43-0&+5L<,R3%3<35H5)13*,%&',C;0)43-0&+5

qP I(JMqKKMKKK
OP I(JMVKKMKKK

L<,R3%3<35H(5)(13*,(%&',C(;0)4(3-0&+5(L<,R3%3<35H(5)(13*,(%&',C(;0)4(3-0&+5(
5)(N,4,*&<(#;4C(C;,(5)(,351,*(5)(N,4,*&<(#;4C(C;,(5)(,351,*(
)B,*53-,()*('0,+3L3+(0)'353)4()B,*53-,()*('0,+3L3+(0)'353)4(
,R0,*53',,R0,*53',

�� �����������������	
��������������������������������

428



U�������U�������U�������U�������

!1! 1 <C 5% %:55!1! 1 <C 5% %:55..!1,(!&R0&H,*'('1);<C(4)5(%,(';%:,+5((5)(&4H(!1,(!&R0&H,*'('1);<C(4)5(%,(';%:,+5((5)(&4H(
*3'"()L(;4C,*L;4C34>()L(&4H(0,4'3)4()*(*3'"()L(;4C,*L;4C34>()L(&4H(0,4'3)4()*(
% L35% L35%,4,L35P(%,4,L35P(

��

429



U��������������
�����U��������������
�����U���������������
�����U���������������
�����

h,+)--,4C(3--,C3&5,(h,+)--,4C(3--,C3&5,(
U��~����
��\�����

5,*-34&53)4()L(Dli=9(&4C(5,*-34&53)4()L(Dli=9(&4C(
&4H(735H(+)45*3%;53)4'(5)(&4H(735H(+)45*3%;53)4'(5)( Iq�KMKKK
&4H()51,*(4)4&4H()51,*(4)4@@bdhF(bdhF(
0,4'3)4()*()51,*(*,53*,-,45(0,4'3)4()*()51,*(*,53*,-,45(
% L3% L3

944;&<<H

%,4,L35'%,4,L35'

�Q �����������������	
��������������������������������

430



U�������������
����U�������������
����U��������������
����U��������������
����

2 C515513XC 5! "#2 C515513XC 5! "#..2,(*,+)--,4C(51&5(513'(X;C>,5(!&'"(#)*+,(2,(*,+)--,4C(51&5(513'(X;C>,5(!&'"(#)*+,(
%,(L)*-&<3f,C(345)(&4()4%,(L)*-&<3f,C(345)(&4()4@@>)34>(735H(>)34>(735H(
7 33 351 553 3 C7 33 351 553 3 C7)--3''3)4(E351()4,(*,0*,',45&53B,(&''3>4,C(7)--3''3)4(E351()4,(*,0*,',45&53B,(&''3>4,C(
5)(51,(+35H(4,>)53&53)4(+)--355,,P5)(51,(+35H(4,>)53&53)4(+)--355,,P

�S

431



U��������������
�����U��������������
�����U���������������
�����U���������������
�����

..79Db,*'6q79Db,*'6q4C4C!3,*8!3,*8..79Db,*'(6q79Db,*'(6q4C4C!3,*8!3,*8

..l4+*,&',(*,53*,,(&>,(5)(l4+*,&',(*,53*,,(&>,(5)(
-&R3-;-&4C<)E,'5-&R3-;-&4C<)E,'5

U��~����
��\�����

-&R3-;-(&4C(<)E,'5(-&R3-;-(&4C(<)E,'5(
L)*-;<&(&B&3<&%<,L)*-;<&(&B&3<&%<,

..b;%<3+F&L,5HkqW&5̂^b;%<3+F&L,5HkqW&5̂^
IJM_KKMKKK
9 <<

b;%<3+(F&L,5Hk(qW(&5(̂̂b;%<3+(F&L,5Hk(qW(&5(̂̂

..=)4=)4@@b;%<3+(F&L,5Hk(qW(b;%<3+(F&L,5Hk(qW(
&5(�K&5(�K

944;&<<H

..=)4=)4@@0;%<3+('&L,5H(0;%<3+('&L,5H(
'1);<C(*,53*,(&5(#,C('1);<C(*,53*,(&5(#,C(
33

�Z �����������������	
��������������������������������

*,53*,-,45(&>,P*,53*,-,45(&>,P

432



U���������G�U���U���������G�U���U���������G�U���U���������G�U���

..6q6q4C4C!3,*8(71&4>,(!3,*8(71&4>,(
L*)-(13>1,'5(J(H,&*(L*)-(13>1,'5(J(H,&*(

U��~����
��\�����
> H> H

'&<&*H(5)(&B,*&>,()L(('&<&*H(5)(&B,*&>,()L((
13>1,'5(O(H,&*('&<&*H(13>1,'5(O(H,&*('&<&*H(

IqOOMKKK(
&44;&<<H> H H> H H

L)*(L;5;*,(*,53*,,'L)*(L;5;*,(*,53*,,'
&44;&<<H

�� �����������������	
��������������������������������

433



U��������G�U�����U��������G�U������
�
����������U��������G�U������U��������G�U������ ����������

h,+)--,4C(51&5(735H(h,+)--,4C(51&5(735H(
-)B,5)&C,L34,C-)B,5)&C,L34,C ����������-)B,(5)(&(C,L34,C(-)B,(5)(&(C,L34,C(
+)45*3%;53)4(0<&4(34(+)45*3%;53)4(0<&4(34(
+)4:;4+53)4E351+)4:;4+53)4E351

�
�����������a���
������Q��+)4:;4+53)4(E351(+)4:;4+53)4(E351(

';>>,'5,C(+&L,5,*3&(';>>,'5,C(+&L,5,*3&(
0<&465)%,C3'+;'',C0<&465)%,C3'+;'',C

�
�����������
�����0<&4(65)(%,(C3'+;'',C(0<&4(65)(%,(C3'+;'',C(

<&5,*8<&5,*8

�j �����������������	
��������������������������������

434



����a�����a�����U������a�����a�����U������a�����a������U������a�����a������U��
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CITY OF MILPITAS 
AGENDA REPORT 

(AR) 
 
 
 

Item Title: Discuss and provide direction to staff on negotiating a citywide Project Labor 
Agreement and/or adopt a resolution committing to negotiate and execute a 
Project Labor Agreement per project 

Category: Leadership and Support Services 

Meeting Date: 10/20/2020 

Staff Contact: Christopher J. Diaz, 408-586-3040 
Steve McHarris, 408-586-3059 
 

Recommendation: Discuss and provide direction to staff on negotiating a citywide Project Labor 
Agreement with the Building and Construction Trades Council and/or consider adopting 
a resolution committing to negotiate and execute a Project Labor Agreement per 
project. 

 
 
Background: 
At the August 4, 2020 City Council meeting, the City Council directed staff to return with a draft Project Labor 
Agreement or Community Workforce Agreement.  A project labor agreement (“PLA”) ensures that City projects 
covered by the PLA are performed by union-represented workers. A PLA requires that all contractors 
performing work typically within the jurisdiction of the trade unions on the covered projects, whether they are 
normally signatories to a collective bargaining agreement or not, submit to union representation, at least for the 
duration of the PLA projects.  
 
Analysis: 
As a general matter, a PLA is an agreement entered prior to the beginning of a project or group of construction 
projects that (1) necessitates worker representation by labor unions determined per trade on the covered 
projects and (2) sets forth basic terms and conditions of employment by relevant contractors. PLAs typically 
require workers membership in certain trade unions, at least for the time relevant to the project. Therefore, by 
requiring adherence to various union collective bargaining agreements, PLAs also specify wages, fringe 
benefits, and overtime pay, as well as working conditions and work rules for the workers employed on the 
relevant construction project(s). A PLA may also include no-strike and no lock out provisions and procedures 
for resolving disputes. These agreements also sometimes include local hiring goals and targets for hiring 
disadvantaged demographic groups and those traditionally underrepresented in the construction industry. 
 
California Public Contract Code section 2500, et seq., governs a public entity’s use of PLAs. A public entity 
may only utilize such an agreement if it includes all of the taxpayer protection provisions set forth in Section 
2500(a). A public agency enters into a PLA with local labor unions before seeking bids from contractors. While 
both union and non-union contractors may bid on projects governed by a PLA, all workers covered by the PLA 
are dispatched through local union hiring halls and subject to the various requirements of the collective 
bargaining agreements associated with those various trade unions. 
Pursuant to Public Contract Code section 2500, the PLA must include, at a minimum, all of the following: 
 

 Prohibition on discrimination based on race, national origin, religion, sex, sexual orientation, political 
affiliation, or membership in a labor organization in hiring and dispatching workers for the project. 
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 Permission for all qualified contractors and subcontractors to bid for and be awarded work on the 
project without regard to whether they are otherwise parties to collective bargaining agreements 
(i.e., whether they are union or non-union). 

 Agreed-upon protocol concerning drug testing for workers who will be employed on the project. 

 Guarantees against work stoppages, strikes, lockouts, and similar disruptions of the project 

 Requirement that disputes arising from the PLA shall be resolved by a neutral arbitrator. 
 
A PLA may cover one project, a particular classification of projects or all projects in the City’s discretion. The 
City Council must adopt the PLA by majority vote and must also act by majority vote in each instance it wishes 
to allocate funding for any project covered by the PLA. (Pub. Contract Code, § 2501.) 
 
Key Terms of draft PLA 
Staff is seeking input on the draft PLA. The draft PLA is intended to be an agreement between the City of 

Milpitas and the Santa Clara and San Benito Building and Construction Trades Councils (Building Trades 

Council) and its affiliated Unions. The purpose of this Agreement is to promote the efficiency of construction 

operations through the use of skilled labor resulting in quality construction outcomes, and to provide for the 

peaceful settlement of labor disputes and grievances without strikes or lockouts, thereby promoting the public 

interest in assuring the timely and economical completion of the Project(s) covered by this Agreement 

Term of agreement 
Staff is proposing an Agreement term of three years. Council approval will be required to continue the 
agreement after the three-year term. 
 
Eligible Projects 
Eligible projects include all projects for which the City sends out the initial solicitation of a bid or proposal after 
the effective date of the Agreement, and that meets all three of the following requirements:  

1. It is a public works project (subject to certain exemptions) for construction awarded by the City,  
2. It is paid for in whole or in part out of City funds, and  
3. The City's engineer's estimate of the total cost of the Construction Contract(s) to construct it exceeds 

three million dollars.   
 

In determining the $3 million threshold, the City will consider all Construction Contracts required to complete an 
integrated construction project and will include design costs for a design-build Construction Contract but will 
not include costs covered by design consultants or other technical consultants. 
 
Each year on the anniversary date of the day this Agreement became effective, the parties will adjust up or 
down the $3 million threshold based on the Consumer Price Index for All Urban Consumers — U.S. city 
average. The adjusted threshold amount will apply to Construction Contracts in which the City solicits bids or 
proposals after the effective date of the adjusted amount. 

This Agreement does not apply to the following: 
1. Any Project in which a federal, state, or other public entity with jurisdiction over, or with authority to 

approve, all or some portion of the Project prohibits the use of project labor agreements on the Project.  
2. Renovation, assessment, repair, and rehabilitation projects and programs such as projects for street 

resurfacing and re-striping; bridge and soundwall repair and renovation; curb, gutter, & sidewalk repair 
program; park renovations; building repairs; water meter replacement program; hydrant replacement 
program; sewer pump station rehabilitation program; and sanitary sewer assessment program. 

3. Work required to complete emergency repairs such as water, storm, and sanitary sewer pipeline 
brakes. 

4. On-call contracts for various repairs and minor projects. 
 
Based on an evaluation of recently completed, current, and upcoming capital projects, the City anticipates that 
approximately 39 projects in the City’s Capital Improvement Program (CIP) will be subject to the proposed 
PLA.  
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Pre-Job Conferences 
The City’s Project Manager shall convene and conduct, at a location and time mutually agreeable to the 
Building Trades Council, a pre-job conference with the Unions and the representatives of all involved 
Contractors/Employers, who shall be prepared to announce craft assignments and discuss in detail the scope 
of work and the other issues, at least fourteen (14) calendar days prior to the commencement of any Project 
work, and the commencement of Project work on any subsequently awarded Construction Contract. The pre-
job conference shall include but not be limited to the following subjects: a listing of each Contractor’s scope of 
work; the craft assignments; the estimated number of craft workers required to perform the work; transportation 
arrangements; the estimated start and completion dates of the work; and discussion of pre-fabricated 
materials.  

Local Area Preference 
The Agreement strives to facilitate employment of Local Area residents and to use resources in the Local Area 
in construction of the Project. It is the objective of the parties that not less than twenty percent (20%) of all 
hours worked on the Project will be worked by residents of the Local Area, defined as the City of Milpitas. 
However, if a Contractor/Employer does not have a sufficient number of City of Milpitas residents to satisfy the 
goal, the Contractor/Employer may count residents of Santa Clara County toward the goal. The Unions will 
exert their utmost efforts to recruit sufficient numbers of craft persons to fulfill the referral requirements of the 
Contractor(s)/Employer(s). To the extent allowed by law, and consistent with the Unions’ hiring hall provisions, 
and as long as they possess the requisite skills and qualifications, residents of the Local Area, including 
journeymen and apprentices, shall be referred for Project work covered by this Agreement.  
 
Apprenticeships 
Recognizing the need to develop adequate numbers of competent workers in the construction industry, 
including on public works projects, the Contractors/Employers shall employ apprentices from a California state-
approved Joint Apprenticeship Training Program in their respective crafts, to perform such work as is within 
their capabilities and that is customarily performed by the craft in which they are indentured. In order to 
increase apprenticeship opportunities for traditionally underrepresented and targeted workers, the parties shall 
comply with the Targeted Hire Addendum (Addendum B) in the Agreement. 

 
Compliance 
It shall be the responsibility of the Contractors/Employers and Unions to investigate and monitor compliance 
with the provisions of Article IX of this Agreement. 
 
Dispute Resolution 
All disputes involving the application or interpretation of the proposed Agreement to which a 
Contractor/Employer and a Union are parties shall be resolved pursuant to the resolution procedures of the 
Agreement. All disputes relating to the interpretation or application of this Agreement, other than disputes 
under Article IV and Article XIV, shall be subject to resolution by the grievance arbitration procedures set forth 
in Article XIII of the Agreement.  

All jurisdictional disputes on this Project between or among the Unions and the Employers parties to this 
Agreement, shall be settled and adjusted according to the present Plan established by the Building and 
Construction Trades Department or any other plan or method of procedure that may be adopted in the future 
by the Building and Construction Trades Department. Decisions rendered shall be final, binding and conclusive 
on the Employers and Unions parties to this Agreement. 

All jurisdictional disputes shall be resolved without the occurrence of any strike, work stoppage, or slow-down 
of any nature, and the Employer’s assignment shall be adhered to until the dispute is resolved. Individual 
employees violating this section shall be subject to immediate discharge.  

Joint Administrative Committee 
In order to ensure the terms of this Agreement are being fulfilled and concerns pertaining to the operation of 
this Agreement are addressed, the City and the Building Trades Council shall establish a Joint Administrative 
Committee comprised of an equal number of representatives from the City and the Council. The Joint 
Administrative Committee shall meet on a periodic basis during the term of construction, at least semi-
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annually, to assess the implementation of this Agreement, review the progress of the Projects, and facilitate 
harmonious relations between the parties.  Both the City and the Council shall have the right to call a meeting 
of the Joint Administrative Committee 
 
 
Next Steps 
Based on Council input and direction, staff will negotiate Agreement with the Building Trades Council and bring 
back to Council for approval. 
 
Policy Alternative: 
 
Alternative: Adopt a Resolution committing the City to negotiate and enter into PLAs for specific future 
projects, as outlined in the draft Resolution. 
 
Pros: Enables the City to focus staff time and effort towards a limited number of large projects that would 
benefit from PLAs. This policy alternative could also result in a higher number of competitive bids and lower 
construction costs for projects not subject to PLAs. 
 
Cons: Does not align with prior Council direction. 
 
Reason not recommended: Does not align with prior Council direction, but Council could provide new direction 
through adoption of a resolution. 
 
Fiscal Impact: 
At this time, although staff anticipates some additional staff time to implement and enforce the PLA and also 
additional construction costs to account for the additional time and effort required from contractors, staff is 
unable to accurately determine the potential fiscal impacts of this policy. If Council provides direction to move 
forward with the policy, staff will need to evaluate the impact of the policy on staff costs, number of competitive 
bids, and construction costs and return to Council with the information.  
 
California Environmental Quality Act: 
This action(s), and any potential adoption of a resolution, is not a project subject to the California 
Environmental Quality Act (CEQA) as it can be seen with certainty that the project does not have the potential 
to result in either a direct physical change in the environment, or a reasonably foreseeable indirect physical 
change in the environment, and is more akin to a administrative activity of the government intended to working 
conditions on public projects in the City pursuant to CEQA Guideline 15378. 
 
Recommendation: 
Discuss and provide direction to staff on negotiating a citywide Project Labor Agreement with the Building and 

Construction Trades Council, or consider adopting a resolution committing to negotiate and execute a Project 

Labor Agreement per project.  

 
Attachments: 
Draft Agreement 
Draft Resolution 
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Project Labor Agreement 

for the City of Milpitas 1 

PROJECT LABOR AGREEMENT  

FOR THE CITY OF MILPITAS 

 

INTRODUCTION/FINDINGS 

This Project Labor Agreement  is entered into this ____ day of _______________, 

20____, by and between the City of Milpitas (hereinafter the “City”), together with its 

contractors and subcontractors of all tiers, who shall become signatory to this Agreement by 

signing the “Agreement to be Bound” (Addendum A) (hereinafter the “Contractor(s)/ 

Employer(s)”), and the Santa Clara & San Benito Counties Building and Construction Trades 

Council (hereinafter the “Council”) and its affiliated local Unions that have executed this 

Agreement (referred to collectively herein as the “Union(s)”).  

WHEREAS, the City's purpose in entering this Agreement is to efficiently procure 

public works contracts awarded by the City where the City engineer's estimate of the total cost of 

the contract to construct the project exceeds $3 million, as adjusted for inflation; 

WHEREAS, this Agreement applies only to those qualifying public works contracts in 

which the initial bid or proposal solicitation occurs during the term of the Agreement; 

WHEREAS, the purpose of this Agreement is to promote the efficiency of construction 

operations through the use of skilled labor resulting in quality construction outcomes, and to 

provide for the peaceful settlement of labor disputes and grievances without strikes or lockouts, 

thereby promoting the public interest in assuring the timely and economical completion of the 

Project(s) covered by this Agreement. 

WHEREAS, the timely and successful completion of the Project is of the utmost 

importance to meet the needs of the City and avoid increased costs resulting from delays in 

construction; and 

WHEREAS, large numbers of workers of various skills will be required in the 

performance of construction work on the Project and will be represented by the Unions who are 

signatory to this Agreement and employed by the Contractors and subcontractors who are also 

signatory to this Agreement; and 

WHEREAS, the use of skilled labor on construction work increases the safety of 

construction projects as well as the quality of completed work; and 

WHEREAS, it is recognized that on a Project of this magnitude with multiple 

contractors and bargaining units on the job site at the same time over an extended period of time, 

the potential for work disruption may be substantial without an overriding commitment to 

maintain continuity of work; and 

WHEREAS, the interests of the general public, the City, the Unions, and the 

Contractors/Employers would be best served if the construction work proceeded in an orderly 

manner without disruption because of strikes, sympathy strikes, work stoppages, picketing, 

lockouts, slowdowns or other interferences with work; and 
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Project Labor Agreement 

for the City of Milpitas 2 

WHEREAS, the Contractors/Employers and the Unions desire to mutually establish and 

stabilize wages, hours and working conditions for the workers employed on the Project and to 

encourage close cooperation among the Contractors/Employers and the Unions so that a 

satisfactory, continuous and harmonious relationship will exist; and 

WHEREAS, the parties agree that one of the primary purposes of this Agreement is to 

avoid the tensions that might arise on the Project if Union and non-union workers of different 

employers were to work side by side on the Project, potentially leading to labor disputes that 

could delay completion of the Project; and 

WHEREAS, this Agreement is not intended to replace, interfere with, abrogate, diminish 

or modify existing local or national collective bargaining agreements in effect during the 

duration of the Project, insofar as a legally binding agreement exists between the 

Contractors/Employers and the Unions, except to the extent that the provisions of this Agreement 

are inconsistent with said collective bargaining agreements, in which event the provisions of this 

Agreement shall prevail; and 

WHEREAS, the City places high priority upon the development of comprehensive 

programs for the recruitment, training and employment of local area residents and military 

veterans, and recognizes the ability of local pre-apprenticeship and apprenticeship programs to 

provide meaningful and sustainable career pathways in the construction industry; and 

WHEREAS, the contract(s) for construction work on the Project will be awarded in 

accordance with the applicable provisions of the Public Contract Code, the City’s applicable 

ordinances, and all state, local and federal laws; and 

WHEREAS, the City has the right to select the lowest responsive and responsible bidder 

for the award of public works contracts to which this Agreement is applicable; and 

WHEREAS, the parties to this Agreement pledge their full good faith and trust to work 

toward the mutually satisfactory completion of the Project; 

NOW, THEREFORE, IT IS AGREED BETWEEN AND AMONG THE PARTIES 

HERETO, AS FOLLOWS: 

ARTICLE I  

DEFINITIONS 

 “Agreement” means this City-wide Project Labor Agreement . 

 “Agreement to be Bound” means the agreement (attached hereto as Addendum A) 

that shall be executed by each and every Contractor/Employer as a condition of working on the 

Project. 

 “City” means the City of Milpitas, California and its governing board, officers, 

agents and employees, including managerial personnel.  

 “Completion” means that point at which there is Final Acceptance by the City of a 

Construction Contract and the City has filed a Notice of Completion. For purposes of this 

definition, "Final Acceptance" means that point in time at which the City has determined upon 
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Project Labor Agreement 

for the City of Milpitas 3 

final inspection that the work has been completed in all respects and all required contract 

documents, contract drawings, warranties, certificates, manuals and data have been submitted 

and training completed in accordance with the contract documents and the City has executed a 

written acceptance of the work.   

 “Construction Contract” means a public works contract awarded by the City for 

the construction of the Project, as defined in Section 1.9.  It includes design-build contracts, 

lease-leaseback contracts or other contracts for construction work on a Project.  Construction 

Contracts do not include design, engineering, or other design related professional services 

agreements separately entered into by the City.  

 "Contractor(s)/Employer(s)" or "Contractor(s)" or "Employer(s)" means any  

individual, firm, partnership or corporation (including the prime contractor, general contractor, 

construction manager, project manager, design-build entity, lease-leaseback entity or equivalent 

entity), or combination thereof, including joint ventures, and their successors and assigns, that is 

an independent business enterprise and enters into a contract with the City with respect to the 

construction of any part of the Project, and all contractors and subcontractors of any tier. 

 “Council” means the Santa Clara & San Benito Counties Building and 

Construction Trades Council. 

 “Master Agreement” or “Schedule A” means the Master Collective Bargaining 

Agreement of each craft Union signatory hereto.  

 “Project” means a project for which the City sends out the initial solicitation of a 

bid or proposal after the effective date of the Agreement, and that meets all three of the following 

requirements:  (1) it is a public works project for construction awarded by the City (subject to 

section (c) below), (2) it is paid for in whole or in part out of City funds, and (3) the City's 

engineer's estimate of the total cost of the Construction Contract(s) to construct it exceeds three 

million dollars ($3,000,000).   

(a) In determining the three million-dollar ($3,000,000) threshold, the City will 

consider all Construction Contracts required to complete an integrated 

construction project and will include design costs for a design-build 

Construction Contract. 

(b) Each year on the anniversary date of the day this Agreement became 

effective, the parties will adjust up or down the three million-dollar 

($3,000,000) threshold based on the Consumer Price Index for All Urban 

Consumers — U.S. city average. The adjusted threshold amount will apply to 

Construction Contracts in which the City solicits bids or proposals after the 

effective date of the adjusted amount. 

(c) The City and the Building Trades Council may mutually agree in writing to 

add additional projects to be covered by this Agreement.  The term Project 

applies to all projects as defined in this section, whether used in the singular 

or plural herein.   

 “Project Manager” means the person(s) or entity(ies) designated by the City to 
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oversee all phases of construction on the Project and the implementation of this Agreement. 

 “Rehabilitation Work” means rehabilitation projects and programs undertaken by 

the City to maintain and update existing public improvements, such as projects for street 

resurfacing program; bridge rehabilitation; street pavement re-striping; Americans with 

Disabilities (ADA) transition program; soundwall & barrier repair and renovation program; curb, 

gutter, & sidewalk repair program; park renovation and rehabilitation programs sports field and 

sports court rehabilitation and renovation programs; building repairs, replacement, renovation, 

and rehabilitation projects; water meter replacement program; hydrant replacement program; 

sewer pump station rehabilitation program; sanitary sewer assessment program 

 “Union” or “Unions” means the Santa Clara & San Benito Counties Building and 

Construction Trades Council and its affiliated Unions signatory to this Agreement, acting on 

their own behalf and on behalf of their respective affiliates and member organizations whose 

names are subscribed hereto and who have through their officers executed this Agreement.  

ARTICLE II 

SCOPE OF AGREEMENT 

2.1 Parties:  This Agreement applies to and is limited to all Contractors/Employers 

performing work under a Construction Contract on the Project (including subcontractors at any 

tier), and their successors and assigns, the City, the Building Trades Council, and its affiliated 

Unions signatory to this Agreement.  

2.2 Applicability:  This Agreement governs all Construction Contracts  

awarded on the Project. For purposes of this Agreement, Construction Contracts shall be 

considered Completed as set forth in Section 1.4, except when the City directs a Contractor to 

engage in repairs, warranty work, modifications, or punch list work under a Construction 

Contract or when a Contractor performs work under a change order for a Construction Contract. 

2.3 Covered Work:  This Agreement covers all construction work, not including 

design phase work, performed under the Project Construction Contract(s), without limitation, all 

site preparation,  construction, alteration, demolition, installation, improvement, remediation, 

retrofit, painting or repair of buildings, structures and other works, and related activities for the 

Project that is within the craft jurisdiction of one of the Unions and that is directly or indirectly 

part of the Project Construction Contract(s), including, without limitation to the following 

examples, landscaping and temporary HVAC, exploratory drilling, soils and materials testing 

and inspection, pipelines (including those in linear corridors built to serve the Project), pumps, 

pump stations, start-up, modular furniture installation, and final clean-up. This Agreement covers 

work done for the Project in temporary yards, dedicated sites, or areas adjacent to the Project, 

and at any on-site or off-site batch plant constructed to supply materials to the Project.  

2.3.1  This Agreement covers all on-site fabrication work over which the City, 

Contractor(s)/Employer(s) or subcontractor(s) possess the right of control (including work done 

for the Project in any temporary yard or area established solely for the Project). This Agreement 

also covers any off-site work, including fabrication, that is traditionally performed by the Unions 

and is directly or indirectly part of the Project, provided such work is covered by a Master 

Agreement or local addenda to a national agreement of the applicable Union(s). 
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2.3.2 Except for the delivery of supplies, equipment or materials that are 

stockpiled for later use, this Agreement covers all Project related construction trucking work, 

including the hauling and delivery of ready-mix, asphalt, aggregate, sand, soil or other fill or 

similar material that is directly incorporated into the construction process as well as the off-

hauling of soil, sand, gravel, rocks, concrete, asphalt, excavation materials, construction debris 

and excess fill, material and/or mud. Contractor(s)/Employer(s), including brokers, of persons 

providing construction trucking work shall provide certified payroll records in accordance with 

applicable law, within ten (10) days of written request or as required by the bid specifications. 

2.3.4 Work covered by this Agreement within the following craft jurisdictions 

shall be performed under the terms of their National Agreements as follows: the National 

Transient Lodge (NTL) Articles of Agreement, the National Stack/Chimney Agreement, the 

National Cooling Tower Agreement, the National Agreement of Elevator Constructors, and any 

instrument calibration work and loop checking shall be performed under the terms of the 

UA/IBEW Joint National Agreement for Instrument and Control Systems Technicians, with the 

exception that Articles IV, XIII and XIV of this Agreement shall apply to such work. 

2.4  Exclusions:  The following shall be excluded from the scope of this Agreement. 

2.4.1 This Agreement shall not apply to work performed by the City’s own 

employees as permitted by applicable law. 

2.4.2 This Agreement is not intended to, and shall not, affect or govern the 

award of public works contracts by the City that are not included in the Project and/or excluded 

from this Agreement by this section, including Rehabilitation Work as defined in Section 1.11 

above. 

2.4.3 This Agreement shall not apply to a Contractor/Employer’s 

non-construction craft executives, managerial employees, administrative personnel, and 

supervisors above the level of general foreman, unless covered by a Master Agreement. 

2.4.4 This Agreement shall not apply to any non-Project work performed on or 

near or leading to the site of work covered by this Agreement that is undertaken by state, county, 

city, or other governmental bodies or their contractors. Work performed by public or private 

utilities including all electrical utility, voice-data-video, and security installation work ahead of 

and up to the electrical service entry connection or the main point of entry into the building shall 

be excluded. All electrical utility, voice-data-video, and security installation work performed 

after the electrical utility service entrance or the main point of entry shall be Covered Work. 

Additionally, all contracted work performed ahead of the service entrance connection and main 

point of entry that is inside the property line and provides for access to the building via a conduit 

or series of conduits shall be Covered Work. 

2.4.5 This Agreement shall not apply to the off-site maintenance of leased 

equipment and on-site supervision of such work. 

2.4.6 The City is not limited or restricted on the choice of material or the full 

use and installation of equipment, machinery, package units, factory pre-cast, prefabricated or 

preassembled materials, tools or other labor-saving devices.  The City has the right to purchase 

462



 

 

  
Project Labor Agreement 

for the City of Milpitas 6 

material and equipment from any source, and craft persons covered by this Agreement will 

handle and install such material and equipment.   

2.4.7 This Agreement does not apply to work performed by employees of a 

manufacturer or vendor that is necessary to maintain such manufacturer’s or vendor’s warranty 

or guaranty provided that if the work can be performed by craft workers covered by this 

Agreement without voiding or limiting such warranty or guaranty, such work will be performed 

by such qualified craft workers.  All such work shall be identified and discussed at the Pre-Job 

Conferences as provided in Article V of this Agreement.   

2.4.8 This Agreement shall not apply to any start-up, calibration, 

commissioning, testing, integration, repair, maintenance, and operational revisions to systems 

and/or subsystems, unless such work is covered by a Master Agreement and is done pursuant to 

the Construction Contract.   

2.4.9 This Agreement shall not apply to any emergency work which requires the 

City to enter into any contract to address an emergency or Act of God endangering public health 

or safety. 

2.4.10 This Agreement does not apply to any Project in which a federal, state, or 

other public entity with jurisdiction over, or with authority to approve, all or some portion of the 

Project prohibits the use of project labor agreements on the Project.     

2.4.11 This Agreement does not apply to any Project funded in whole or in part 

by a federal, state or local grant if a condition of that grant prohibits the use of project labor 

agreements.     

2.5 Award/Administration of Contracts: It is understood and agreed that the City has 

the right to select any qualified bidder for the award of a Construction Contract under this 

Agreement in accordance with applicable law.  The City shall at all times maintain the sole right 

to administer all such contracts, including, terminating and/or suspending any bid, contract, 

and/or Project if the City determines such contract action is appropriate. The bidder need only be 

willing, ready and able to execute and comply with this Agreement. It is further agreed that this 

Agreement shall be included in all invitations to bid or solicitations for proposals from 

contractors or subcontractors for work on the Project. The City shall provide a copy of all such 

invitations to bid to the Building Trades Council at the time of issuance. 

2.6 Termination, Suspension and/or Delay of Work: It is understood and agreed that 

the City, at its sole option, may change, terminate, delay and/or suspend any and all portions of 

the covered work at any time. Further, the City may prohibit some or all work on certain days or 

during certain hours of the day to comply with applicable codes, laws or regulations, permits or 

to accommodate the ongoing operations of the City’s facilities and/or to mitigate the effect of the 

ongoing Projects’ work on the businesses and residents in the neighborhood of the Project sites; 

and/or require such other operational or schedule changes that may be deemed necessary, in its 

sole judgment, to effectively maintain the primary purpose of the City’s facilities and to remain a 

good neighbor to the residents and businesses in the area of any Projects. In order to permit the 

Contractors and Unions to make appropriate scheduling plans, the City will provide the affected 
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Contractor and Union(s) with reasonable notice of any changes it requires pursuant to this 

Section. 

ARTICLE III 

EFFECT OF AGREEMENT 

3.1 By executing this Agreement, the Building Trades Council, the Unions and the 

City agree to be bound by each and all of the provisions of the Agreement. 

3.2 By accepting the award of work under a Construction Contract for the Project, 

whether as a Contractor or subcontractor thereunder, all Contractors/Employers agree to be 

bound by each and every provision of this Agreement and agree to evidence their acceptance 

prior to the commencement of work by executing the Agreement to be Bound in the form 

attached hereto as Addendum A. 

3.3 At the time that any Contractor/Employer enters into a subcontract with any  

subcontractor providing for the performance of work under a Construction Contract, the 

Contractor/Employer shall provide a copy of this Agreement to said subcontractor and shall 

require the subcontractor, as a condition of accepting the award of a construction subcontract, to 

agree in writing, by executing the Agreement to be Bound, to be bound by each and every 

provision of this Agreement prior to the commencement of work. The obligations of a Contractor 

may not be evaded by subcontracting. If the subcontractor refuses to execute the Agreement to 

be Bound, then such subcontractor shall not be awarded a Construction Contract on the Project.  

3.4 This Agreement shall only be binding on the signatory parties hereto, and  

their successors and assigns, and shall not apply to the parents, affiliates, subsidiaries, or other 

ventures of any such party. Each Contractor shall alone be liable and responsible for its own 

individual acts and conduct and for any breach or alleged breach of this Agreement, except as 

otherwise provided by law or the applicable Master Agreement. Any dispute between the 

Union(s) and the Contractor(s) with respect to compliance with this Agreement shall not affect 

the rights, liabilities, obligations and duties between the Union(s) and other Contractor(s) party 

to this Agreement. 

3.5 It is mutually agreed by the parties that any liability by a Union signatory to this 

Agreement shall be several and not joint. Any alleged breach of this Agreement by a Union shall 

not affect the rights, liabilities, obligations and duties between the Contractor(s) and the other 

Union(s) party to this Agreement. 

3.6 The provisions of this Agreement, including the Schedule As incorporated herein 

by reference, shall apply to the work covered by this Agreement, notwithstanding the provisions 

of any other local, area and/or national agreements which may conflict with or differ from the 

terms of this Agreement. To the extent a provision of this Agreement conflicts with a Schedule 

A, the provision of this Agreement shall prevail. Where a provision of a Schedule A does not 

conflict with this Agreement, the provision of the Schedule A shall apply. 

ARTICLE IV 

WORK STOPPAGES, STRIKES, SYMPATHY STRIKES AND LOCKOUTS 
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4.1. The Unions, the City, and the Contractor(s)/Employer(s) covered by this 

Agreement agree that for the duration of the Project: 

4.1.1 There shall be no strikes, sympathy strikes, work stoppages, picketing, 

handbilling or otherwise advising the public that a labor dispute exists, or slowdowns of any 

kind, for any reason, by the Unions or employees employed on the Project, at the job site of the 

Project or any other City facility because of a dispute on the Project. Disputes arising between 

the Unions and Contractor(s)/ Employer(s) on other City projects are not governed by the terms 

of the Agreement or this Article.  

4.1.2 There shall be no lockout of any kind by a Contractor/Employer of 

workers employed on the Project. 

4.1.3 If a Master Agreement expires before the Contractor/Employer completes 

the performance of work under a Construction Contract and the Union or Contractor/Employer 

gives notice of a demand for a new or modified Master Agreement, the Union agrees that it will 

not strike on work covered by this Agreement and the Union and the Contractor/Employer agree 

that the expired Master Agreement will continue in full force and effect for work covered under 

this Agreement until a new or modified Master Agreement is reached. If the new or modified 

Master Agreement provides that any terms of the Master Agreement shall be retroactive, the 

Contractor/ Employer agrees to comply with any retroactive terms of the new or modified Master 

Agreement that are applicable to any employee(s) on the Project during the interim, with 

retroactive payment due within seven (7) calendar days of the effective date of the new or 

modified Master Agreement. 

4.1.4 In the case of nonpayment of wages or trust fund contributions on the 

Project, the Union shall give the City and the Contractor/Employer three (3) business days’ 

notice when nonpayment of trust fund contributions has occurred, and one (1) business day’s 

notice when nonpayment of wages has occurred or when paychecks being tendered to a financial 

institution normally recognized to honor such paychecks will not honor such paycheck, of the 

intent to withhold labor from the Contractor/Employers’ or their subcontractor's workforce, 

during which time the Contractor/Employer may correct the default. In this instance, a Union's 

withholding of labor (but not picketing) from a Contractor/Employer who has failed to pay its 

fringe benefit contributions or failed to meet its weekly payroll shall not be considered a 

violation of this Article. 

4.1.5 Notification: If the City or any Contractor contends that any Union has 

violated this Article, it will so notify in writing the Senior Executive of the Building Trades 

Council and the Senior Executive of the Union, setting forth the facts alleged to violate the 

Article, prior to instituting the expedited arbitration procedure set forth below. The Building 

Trades Council will immediately use its best efforts to cause the cessation of any violation of this 

Article. The leadership of the Union will immediately inform the workers of their obligations 

under this Article. A Union complying with this obligation shall not be held responsible for the 

unauthorized acts of employees it represents. 

4.2 Expedited Arbitration:  Any party to this Agreement shall institute the following 

procedure, prior to initiating any other action at law or equity, when a breach of this Article is 

alleged to have occurred. 
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4.2.1  A party invoking this procedure shall notify Robert Hirsch, as the 

permanent arbitrator, or Barry Winograd, as the alternate arbitrator, under this procedure. In the 

event the permanent arbitrator is unavailable at any time, the alternate will be contacted. If 

neither is available, the parties shall select the arbitrator from the list in Section 13.4. Notice to 

the arbitrator shall be by the most expeditious means available, with notice by email and 

telephone to the City, the involved Contractor, and the party alleged to be in violation, and to the 

Building Trades Council and involved local Union if a Union is alleged to be in violation. 

4.2.2 Upon receipt of said notice, the City will contact the permanent arbitrator 

named above, or the alternate if the permanent arbitrator is not available, who will attempt to 

convene a hearing within twenty-four (24) hours if it is contended that the violation still exists. 

4.2.3 The arbitrator shall notify the parties by email and telephone of the place 

and time for the hearing. Said hearing shall be completed in one session, which, with appropriate 

recesses at the arbitrator's discretion, shall not exceed twenty-four (24) hours unless otherwise 

agreed upon by all parties. A failure of any party to attend said hearings shall not delay the 

hearing of evidence or the issuance of an award by the arbitrator. 

4.2.4  The sole issue at the hearing shall be whether or not a violation of Section 

4.1 of the Agreement has occurred. The arbitrator shall have no authority to consider any matter 

of justification, explanation or mitigation of such violation or to award damages, which issue is 

reserved for court proceedings, if any. The award shall be issued in writing within three (3) hours 

after the close of the hearing, and may be issued without a written opinion. If any party desires a 

written opinion, one shall be issued within fifteen (15) calendar days, but the parties shall not 

delay compliance with or enforcement of the award due to the issuance of a written opinion. The 

arbitrator may order cessation of the violation of this Article, and the arbitrator’s award shall be 

served on all parties by hand or registered mail upon issuance. Should a party found in violation 

of this Article fail to comply with the arbitrator's award ordering the party to cease the violation, 

the party in violation shall pay to the affected party as liquidated damages the sum of ten 

thousand dollars ($10,000.00) per shift for which it failed to comply, or portion thereof, until 

such violation is ceased. The arbitrator shall retain jurisdiction to resolve any disputes regarding 

the liquidated damages claimed under this section. 

4.2.5 The arbitrator’s award may be enforced by any court of competent 

jurisdiction upon the filing of this Agreement and all other relevant documents referred to above 

in the following manner. The party filing such enforcement proceedings shall give written notice 

to the other party. In a proceeding to obtain a temporary order enforcing the arbitrator's award as 

issued under this Article, all parties waive the right to a hearing and agree that such proceeding 

may be ex parte. However, such agreement does not waive any party's right to seek or participate 

in a hearing for a final order of enforcement. Any court order enforcing the arbitrator's award 

shall be served on all parties by hand or delivered by certified mail. 

4.2.6 Any rights created by statute or law governing arbitration proceedings 

inconsistent with the above procedure, or which interfere with compliance with the above 

procedure, are waived by the parties. 

466



 

 

  
Project Labor Agreement 

for the City of Milpitas 10 

4.2.7 The fees and expenses of the arbitrator shall be divided equally between 

the party instituting the arbitration proceedings provided in this Article and the party alleged to 

be in breach of its obligation under this Article.  

4.2.8 Should either the permanent or the alternate arbitrator identified above no 

longer work as a labor arbitrator, the City and the Building Trades Council shall mutually agree 

to a replacement. 

ARTICLE V 

PRE-JOB CONFERENCES  

5.1 Timing:  The Project Manager shall convene and conduct, at a location and time 

mutually agreeable to the Building Trades Council, a pre-job conference with the Unions and the 

representatives of all involved Contractors/Employers, who shall be prepared to announce craft 

assignments and discuss in detail the scope of work and the other issues set forth below, at least 

fourteen (14) calendar days prior to: 

(a) The commencement of any Project work, and 

(b) The commencement of Project work on any subsequently awarded 

Construction Contract. 

5.2 The pre-job conference shall be attended by a representative of each participating 

Contractor and each affected Union, and the Building Trades Council and City may attend at 

their discretion.  

5.3 The pre-job conference shall include but not be limited to the following subjects:  

(a) A listing of each Contractor’s scope of work;  

(b) The craft assignments;  

(c) The estimated number of craft workers required to perform the work; 

(d) Transportation arrangements;  

(e) The estimated start and completion dates of the work; and  

(f) Discussion of pre-fabricated materials.  

5.4 Joint Administrative Committee:  In order to ensure the terms of this Agreement 

are being fulfilled and concerns pertaining to the operation of this Agreement are addressed, the 

City and the Building Trades Council shall establish a Joint Administrative Committee 

comprised of an equal number of representatives from the City and the Building Trades Council. 

The Joint Administrative Committee shall meet on a periodic basis during the term of 

construction, at least semi-annually, to assess the implementation of this Agreement, review the 

progress of the Projects, and facilitate harmonious relations between the parties.  Both the City 

and the Building Trades Council shall have the right to call a meeting of the Joint Administrative 

Committee.  

ARTICLE VI 
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NO DISCRIMINATION 

6.1 The Contractors/Employers and the Unions agree to comply with all anti-

discrimination provisions of federal, state, and local law, to protect employees and applicants for 

employment, on the Project. 

ARTICLE VII 

UNION SECURITY 

7.1 The Contractors/Employers recognize the Unions as the sole bargaining 

representative of all craft employees working within the scope of this Agreement. 

7.2 All employees who are employed by Contractors/Employers to work on the 

Project will be required to become members and maintain membership in the appropriate Union 

on or before eight (8) days of consecutive or cumulative employment on the Project. 

Membership shall be satisfied by the tendering of periodic dues and fees that are uniformly 

required, to the extent allowed by law. 

7.3 Authorized representatives of the Unions shall have access to the Project 

whenever work covered by this Agreement is being, has been, or will be performed on the 

Project. 

ARTICLE VIII  

REFERRAL 

8.1 Contractor(s)/Employer(s) performing construction work on the Project shall, in 

filling craft job requirements, utilize and be bound by the registration facilities and referral 

systems established or authorized by the Unions signatory hereto. The Contractor(s)/Employer(s) 

shall have the right to reject any applicant referred by the Union(s), in accordance with the 

applicable Master Agreement. 

8.2 Contractor(s)/Employer(s) shall have the unqualified right to select and hire 

directly all supervisors above the level of general foreman it considers necessary and desirable, 

without such persons being referred by the Union(s), unless such craft construction employee is 

covered by a Master Agreement. 

8.3 In the event that referral facilities maintained by the Union(s) are unable to fill  

the requisition of a Contractor/Employer for employees within a forty-eight (48) hour period 

(Saturdays, Sundays and Holidays excluded) after such requisition is made by the 

Contractor/Employer, the Contractor/Employer shall be free to obtain the worker(s) from any 

source. A Contractor/Employer who hires a worker(s) to perform Covered Work on the Project 

pursuant to this section shall immediately provide the appropriate Union with the name and 

address of such worker(s) and shall immediately refer such worker(s) to the appropriate Union to 

satisfy the requirements of Article VII of this Agreement.  

8.4 It is in the interest of the parties to this Agreement to facilitate employment of 

Local Area residents and to use resources in the Local Area in construction of the Project. It is 

the objective of the parties that not less than twenty percent (20%) of all hours worked on the 

Project will be worked by residents of the Local Area, defined as the City of Milpitas. However, 
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if a Contractor/Employer does not have a sufficient number of City of Milpitas residents to 

satisfy the goal, the Contractor/Employer may count residents of Santa Clara County toward the 

goal. The Unions will exert their utmost efforts to recruit sufficient numbers of craft persons to 

fulfill the referral requirements of the Contractor(s)/Employer(s). To the extent allowed by law, 

and consistent with the Unions’ hiring hall provisions, and as long as they possess the requisite 

skills and qualifications, residents of the Local Area, including journeymen and apprentices, 

shall be referred for Project work covered by this Agreement. 

 

8.5 Core Workers.  A Contractor may request by name, and the Union shall honor, 

referral of Core Workers who have applied to the Union for Project Work and who demonstrate 

to the Union dispatcher and provide satisfactory proof (with a copy of such proof provided to the 

Project Manager) that the worker meets all the following qualifications:   

 

(a) Appearance on the Contractor/Employer's active payroll for at least the last ninety 

(90) out of the one hundred and twenty (120) working days prior to award of a 

Construction Contract; 

(b) Possession of all licenses and certifications required by applicable state and 

federal law for the Project Work; and 

(c) Has worked at least two thousand (2,000) hours in the appropriate construction 

craft during the past two years.   

8.5.1 The following procedure shall apply for dispatch of Core Workers:  The 

first one (1) worker will be referred from the applicable Union hiring hall out-of-work list, then 

one (1) Core Worker shall be selected and referred from the hiring hall, followed by one (1) 

worker from the hiring hall out-of-work list, and this process shall repeat until such 

Contractor/Employer's requirements are met or until such Contractor/Employer has hired five (5) 

such Core Workers for that trade or craft, whichever occurs first.  Thereafter, all additional 

employees in the affected trade or craft shall be hired exclusively from the applicable hiring hall 

out-of-work list.  In the event the Contractor/Employer reduces the workforce, such reduction 

will take place in the reverse order starting with a Core Worker and in the same ratios as was 

applied in hiring.  In addition, at the request of the Building Trades Council or Union, 

Contractor/Employer shall submit a Core Worker list to the requesting party and shall provide 

payroll records evidencing the worker's qualifications as a Core Worker.   

8.5.2 This provision applies only to employers not currently working under a 

current Master Agreement and is not intended to limit the transfer provisions of the Master 

Agreement of any trade.  As part of this process, and in order to facilitate the contract 

administration procedures and appropriate fringe benefit fund coverage, all 

Contractor(s)/Employer(s) shall require their Core Workers to register with the appropriate 

Union hiring hall prior to the first day of employment on the Project and to comply with Union 

security on or before the eighth [8th] day of consecutive or cumulative employment on the 

Project.   

8.5.3 Prior to each Contractor performing any Project Work, such Contractor or 

subcontractor shall provide a list of its Core Workers to the City and the Building Trades 
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Council. Failure of such a Contractor to do so will result in that Contractor being prohibited from 

using any Core Workers on that Construction Contract.   

ARTICLE IX 

WAGES AND BENEFITS 

9.1 The Contractors/Employers agree to pay contributions to the vacation, pension 

and/or other deferred compensation plan, apprenticeship, worker protection and assistance, and 

health benefit funds established by the applicable Master Agreement(s) for each hour worked on 

the Project, in the amounts designated in the applicable Master Agreement(s).  

9.2 By signing this Agreement, the Contractors/Employers adopt and agree to be  

bound by the written terms of the legally established Trust Agreements described in Section 9.1, 

which may from time to time be amended, specifying the detailed basis upon which payments 

are to be made into, and benefits paid out of, such Trust Funds. The Contractors/Employers 

authorize the parties to such local Trust Agreements to appoint trustees and successor trustees to 

administer the Trust Funds and hereby ratify and accept the trustees so appointed as if they were 

appointed by the Contractors/Employers. The Contractors/Employers agree to execute a separate 

subscription agreement(s) when such Trust Fund(s) requires such document(s). 

9.3 Wages, Hours, Terms and Conditions of Employment:  The wages, hours and 

other terms and conditions of employment on the Project shall be governed by the Master 

Agreement of the respective craft, to the extent such Master Agreement is not inconsistent with 

this Agreement. Where a subject is covered by the Master Agreement and not covered by this 

Agreement, the Master Agreement will prevail. When a subject is covered by both the Master 

Agreement and this Agreement, to the extent there is any inconsistency, this Agreement will 

prevail. 

 
9.4 Holidays:  Holidays shall be as set forth in the applicable Master Agreement and 

also include any City holidays established by the City.  

ARTICLE X 

APPRENTICES 

10.1 Recognizing the need to develop adequate numbers of competent workers in the 

construction industry, including on public works projects, the Contractors/Employers shall 

employ apprentices from a California state-approved Joint Apprenticeship Training Program in 

their respective crafts, to perform such work as is within their capabilities and that is customarily 

performed by the craft in which they are indentured. 

10.2 Apprentice ratios will be in compliance with the provisions of the California 

Labor Code and the applicable state prevailing wage determination. 

10.3 Consistent with the Master Agreements, there shall be no restriction on the 

utilization of apprentices in performing the work of their craft provided they are properly 

indentured and supervised. 
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10.4 In order to increase apprenticeship opportunities for traditionally 

underrepresented and targeted workers, the parties shall comply with the Targeted Hire 

Addendum attached hereto as Addendum B. 

ARTICLE XI 

HELMETS TO HARDHATS 

11.1 The Contractors/Employers and Unions recognize a desire to facilitate the entry 

into the building and construction trades of veterans who are interested in careers in the building 

and construction industry. The Contractors/Employers and Unions agree to utilize the services of 

the Center for Military Recruitment, Assessment and Veterans Employment (hereinafter 

“Center”) and the Center's "Helmets to Hardhats" program to serve as a resource for preliminary 

orientation, assessment of construction aptitude, referral to apprenticeship programs or hiring 

halls, counseling and mentoring, support network, employment opportunities and other needs as 

identified by the parties. 

11.2 The Unions and Contractors/Employers agree to coordinate with the Center to 

participate in an integrated database of veterans interested in working on the Project and of 

apprenticeship and employment opportunities for the Project. To the extent permitted by law, the 

Unions will give credit to such veterans for bona fide, provable past experience. 

ARTICLE XII 

COMPLIANCE 

12.1 It shall be the responsibility of the Contractors/Employers and Unions to 

investigate and monitor compliance with the provisions of Article IX of this Agreement. 

Nothing in this Agreement shall be construed to interfere with or supersede the usual and 

customary legal remedies available to the Unions and/or employee benefit Trust Funds to 

collect delinquent wages or Trust Fund contributions from Contractors/Employers on the 

Project. Because the Project is a public work subject to the California Labor Code, the City 

shall ensure that all required state prevailing wage requirements as well as those of this 

Agreement are incorporated into and enforced through the City’s bid and contract documents. 

ARTICLE XIII 

GRIEVANCE ARBITRATION PROCEDURE 

13.1 Project Labor Disputes:  All disputes involving the application or interpretation of 

a Master Agreement to which a Contractor/Employer and a Union are parties shall be resolved 

pursuant to the resolution procedures of the Master Agreement. All disputes relating to the 

interpretation or application of this Agreement, other than disputes under Article IV and Article 

XIV, shall be subject to resolution by the grievance arbitration procedures set forth in this 

Article.  

13.2 Employee Discipline:  All disputes involving the discipline and/or discharge of an 

employee working on the Project shall be resolved through the grievance and arbitration 

provisions contained in the Master Agreement for the craft of the affected employee. No 

employee working on the Project shall be disciplined or discharged without just cause. 
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13.3 No grievance shall be recognized unless the grieving party (Union or Building 

Trades Council on its own behalf, or on behalf of an employee whom it represents, or a 

Contractor/Employer on its own behalf) provides notice in writing to the party with whom it has 

a dispute within five (5) business days after becoming aware of the dispute but in no event more 

than thirty (30) business days after it reasonably should have become aware of the event giving 

rise to the dispute. Time limits may be extended by mutual agreement of the parties. 

13.4 Grievances shall be settled according to the following procedures: 

Step 1:  Within five (5) business days after the receipt of the written notice of the 

grievance, the representative of the involved Union or Building Trades Council, or his/her 

designee, and the representative of the involved Contractor/Employer, shall confer and attempt to 

resolve the grievance.  

Step 2:  If the grievance is not resolved at Step 1, within five (5) business days of 

the Step 1 meeting or the conclusion of efforts to resolve the grievance at Step 1, the alleged 

grievance may be referred in writing by either involved party to the Business Manager(s) of the 

affected Union(s) involved and the Labor Relations Manager of the Contractor/Employer, or the 

Contractor/Employer’s designated representative, for discussion and resolution. This time limit 

may be extended by mutual consent of both parties. Regardless of which party has initiated the 

grievance, the Union shall notify its International Union representative prior to the Step 2 

meeting, and the International Union representative shall advise if it intends to participate in the 

Step 2 meeting. The Project Manager and the Building Trades Council shall have the right to 

participate in any efforts to resolve the dispute at Step 2. 

 Step 3:  If the grievance is not resolved at Step 2, either party may request the 

dispute be submitted to arbitration within five (5) business days of the Step 2 meeting or the 

conclusion of efforts to resolve the grievance at Step 2. This time limit may be extended by 

mutual consent of both parties. Within five (5) business days after referral of a dispute to 

arbitration, the representatives shall notify the permanent arbitrator designated in Article IV, or if 

not available, the alternate arbitrator designated in Article IV, for final and binding arbitration. If 

the permanent arbitrator or the alternate is not available, an arbitrator shall be selected by the 

alternate striking method from the list of three (3) below. The order of striking names from the 

list of arbitrators shall be determined by a coin toss, the winner of which shall decide whether 

they wish to strike first or second. 

1. William Riker 

2. Carol Vendrillo 

3. Morris Davis 

13.5 The decision of the arbitrator shall be final and binding on all parties. The 

arbitrator shall have no authority to change, amend, add to or detract from any of the provisions 

of the Agreement. The expense of the arbitrator shall be borne equally by both parties. The 

arbitrator shall arrange for a hearing on the earliest available date from the date of his/her 

selection. A decision shall be given to the parties within five (5) calendar days after completion 

of the hearing unless such time is extended by mutual agreement. A written opinion may be 

requested by a party from the presiding arbitrator. 
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13.6 The time limits specified at any step of the grievance procedure may be extended 

by mutual agreement of the parties. However, failure to process a grievance, or failure to respond 

in writing within the time limits provided above, without an agreed upon extension of time, shall 

be deemed a waiver of such grievance without prejudice, or without precedent to the processing 

and/or resolution of like or similar grievances or disputes. 

13.7 In order to encourage the resolution of disputes and grievances at Steps 1 and 2 of 

this grievance procedure, the parties agree that such settlements shall not be precedent setting. 

13.8 Retention:  At the time a grievance is submitted under this Agreement or any 

Master Agreement, the Union(s) may request that the City withhold and retain an amount from 

what is due and owing to the Contractor(s) against whom the grievance is filed, or its higher-tier 

Contractor, sufficient to cover the damages alleged in the grievance, should the Union(s) prevail. 

The amount shall be retained by the City until such time as the underlying grievance giving rise 

to the retention is withdrawn, settled, or otherwise resolved, and the retained amount shall be 

paid to whomever the parties to the grievance shall decide, or to whomever an arbitrator shall so 

order. 

13.9 Should any of the arbitrators listed in this Article or Article IV no longer work as 

a labor arbitrator, the City and the Building Trades Council shall mutually agree to a 

replacement. 

ARTICLE XIV 

WORK ASSIGNMENTS AND JURISDICTIONAL DISPUTES 

14.1 The assignment of Covered Work will be solely the responsibility of the 

Employer performing the work involved; and such work assignments will be in accordance with 

the Plan for the Settlement of the Jurisdictional Disputes in the Construction Industry (the 

“Plan”) or any successor Plan. 

14.2 All jurisdictional disputes on this Project between or among the building and 

construction trades Unions and the Employers parties to this Agreement, shall be settled and 

adjusted according to the present Plan established by the Building and Construction Trades 

Department or any other plan or method of procedure that may be adopted in the future by the 

Building and Construction Trades Department. Decisions rendered shall be final, binding and 

conclusive on the Employers and Unions parties to this Agreement. 

14.3 If a dispute arising under this Article involves the Northern California Carpenters 

Regional Council or any of its subordinate bodies, an arbitrator shall be chosen by the procedures 

specified in Article V, Section 5 of the Plan from a list composed of John Kagel, Thomas 

Angelo, Robert Hirsch and Thomas Pagan, and the arbitrator’s hearing on the dispute shall be 

held at the offices of the California State Building and Construction Trades Council in 

Sacramento, California within fourteen (14) calendar days of the selection of the arbitrator. All 

other procedures shall be as specified in the Plan.  

14.4 All jurisdictional disputes shall be resolved without the occurrence of any strike, 

work stoppage, or slow-down of any nature, and the Employer’s assignment shall be adhered to 

until the dispute is resolved. Individual employees violating this section shall be subject to 

immediate discharge.  
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14.5 Each Employer will conduct a pre-job conference with the Building Trades 

Council prior to commencing work. The City and the Project Manager will be advised in 

advance of all such conferences and may participate if they wish. Pre-job conferences for 

different Employers may be held together.  

ARTICLE XV 

MANAGEMENT RIGHTS 

15.1 Consistent with the Schedule A agreements, the Contractor(s)/Employer(s) shall 

retain full and exclusive authority for the management of their operations, including the right to 

direct their work force in their sole discretion. No rules, customs or practices shall be permitted 

or observed which limit or restrict production, or limit or restrict the working efforts of 

employees, except that all lawful manning provisions in the Master Agreement shall be 

recognized. 

ARTICLE XVI 

DRUG AND ALCOHOL TESTING 

16.1 The use, sale, transfer, purchase and/or possession of a controlled substance, 

alcohol and/or firearms at any time during the work day is prohibited.  

16.2 Drug and alcohol testing shall be conducted in accordance with the substance 

abuse prevention policies set forth in the applicable Schedule A. 

ARTICLE XVII 

SAVINGS CLAUSE 

17.1 If any article, provision, clause, sentence or word of this Agreement is determined 

to be illegal or void as being in contravention of any applicable law, by a court of competent 

jurisdiction, the remainder of the Agreement shall remain in full force and effect. The parties 

further agree that if any article, provision, clause, sentence or word of the Agreement is 

determined to be illegal or void, by a court of competent jurisdiction, the parties shall substitute, 

by mutual agreement, in its place and stead, an article, provision, clause, sentence or word that 

will meet the objections to its validity and will be in accordance with its original intent. 

17.2 In the event a decision of a court of competent jurisdiction materially alters the 

terms of this Agreement such that the intent of the parties is defeated, then the entire Agreement 

shall be null and void. 

17.3 If a court of competent jurisdiction determines that all or part of the Agreement is 

invalid and/or enjoins the City from complying with all or part of the Agreement’s provisions, 

and the City accordingly determines that compliance with this Agreement will not be required in 

order to perform work under a Construction Contract, the Unions will no longer be bound by the 

provisions of Article IV. 

ARTICLE XIX 

TERM 
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18.1 This Agreement shall be included in all bid documents, requests for proposals, or 

other equivalent Project solicitations, which shall indicate that entering into this Agreement is a 

condition of the award of a Construction Contract(s) for the Project.  

 

18.2 This Agreement shall apply until the Completion of each Project in accordance 

with Sections 1.4 and 2.2.  

 

18.3 This Agreement shall become effective on the day it is executed by the City and 

the Building Trades Council. Prior to each three (3) year anniversary of the effective date of this 

Agreement, the City and the Building Trades Council shall meet to discuss proposed changes, if 

any, to the Agreement.  Upon mutual written agreement, and subject to the approval of the City 

Council, the Agreement may be amended to for an additional three (3) years. 

 

ARTICLE XVII 

MISCELLANEOUS PROVISIONS  

19.1 The section headings contained in this Agreement are inserted for convenience 

only and shall not affect in any way the meaning or interpretation of this Agreement. All defined 

terms used in this Agreement shall be deemed to refer to the singular and/or plural, in each 

instance as the context and/or particular facts may require. 

 

19.2 This Agreement may be executed in counterparts, such that original signatures 

may appear on separate pages and when bound together all necessary signatures shall constitute 

an original. Faxed or emailed signature pages transmitted to other parties to this Agreement shall 

be deemed the equivalent of original signatures. 

 

19.3 Each of the persons signing this Agreement represents and warrants that such 

person has been duly authorized to sign this Agreement on behalf of the party indicated, and 

each of the parties signing this Agreement warrants and represents that such party is legally 

authorized and entitled to enter into this Agreement. 

 

19.4 The parties acknowledge that this is a negotiated agreement, that they have had 

the opportunity to have this Agreement reviewed by their respective legal counsel, and that the 

terms and conditions of this Agreement are not to be construed against any party on the basis of 

such party's draftsmanship thereof. 

 

19.5 All defined terms used in this Agreement shall be deemed to refer to the singular 

and/or plural, in each instance as the context and/or particular facts may require.   

 

IN WITNESS WHEREOF, the Parties hereto have executed this Agreement on the date 

first herein above written.   

 

CITY OF MILPITAS  

 

By:         
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Name/Title:  __________________________ Date:       

 

SANTA CLARA & SAN BENITO COUNTIES 

BUILDING AND CONSTRUCTION TRADES 

COUNCIL 

 

 

By:         

Name/Title:  __________________________         

 

Date:       
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[UNION SIGNATURES] 
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Addendum A 

AGREEMENT TO BE BOUND 

[Date] 

[Addressee] 

[Address] 

Re: City of Milpitas Project Labor Agreement   

Agreement to be Bound 

Dear ________________: 

The undersigned confirms that it agrees to be a party to and bound by the City of Milpitas Project 

Labor Agreement  (“Agreement”) as such Agreement may, from time to time, be amended by the 

parties or interpreted pursuant to its terms. 

By executing this Agreement to be Bound, the undersigned subscribes to, adopts and agrees to be 

bound by the written terms of the legally established trust fund documents as set forth in Section 

9.1 of the Agreement, as they may from time to time be amended, specifying the detailed basis 

upon which contributions are to be made into, and benefits made out of, such trust funds, and 

ratifies and accepts the trustees appointed by the parties to such trust funds. The undersigned 

agrees to execute a separate subscription agreement(s) for such trust funds when such trust 

fund(s) require(s) such document(s). 

The obligation to be a party to and bound by the Agreement shall extend to all work covered by 

the Agreement undertaken by the undersigned.  The undersigned shall require all of its 

subcontractors, of whatever tier, to become similarly bound for all their work within the scope of 

the Agreement by signing an identical Agreement to be Bound. 

This letter shall constitute a subscription agreement, to the extent of the terms of the letter.   

CONTRACTOR/SUBCONTRACTOR:____________________________________________ 

California Contractor State License No. or Motor Carrier (CA) Permit No.: ________________ 

Name of Authorized Person (print): ________________________________________________ 

Signature of Authorized Person: ___________________________________________________ 

Title of Authorized Person: ______________________________________________________ 

Telephone Number of Authorized Person:___________________________________________ 

Address of Authorized Person:____________________________________________________ 

State Public Works Registration Number: __________________________________________ 
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Addendum B 

TARGETED HIRE ADDENDUM 

Purpose.  The Parties to the City of Milpitas Project Labor Agreement  (“Agreement”) recognize 

the need to increase training and career opportunities for underrepresented and targeted 

individuals in the construction trades through apprenticeship and pre-apprenticeship programs, 

and to develop a pipeline to ensure the continued availability of skilled, qualified, and readily 

available construction workers for future construction projects.   

 

Additionally, the Santa Clara and San Benito Counties Building and Construction Trades 

Council (“Council”) is signatory, with other parties, to the Santa Clara County Construction 

Careers Collaborative Memorandum of Understanding (“MOU”), which established a pre-

apprenticeship program in Santa Clara County that serves as a pipeline into the construction 

trades for youth and job-seekers.  

 

Additionally, in order to increase construction career opportunities for individuals presently 

underrepresented in the building trades, the Parties to the Agreement agree to exert their best 

efforts to recruit, refer, and employ Targeted Workers as apprentices, and to cooperate with the 

Community Workforce Coordinator to maximize the employment of Targeted Workers on 

projects covered by the Agreement (“Covered Projects”). 

 

The Parties to the Agreement therefore enter into this Targeted Hire Agreement to participate in 

the community workforce pipeline as set forth in the MOU, in furtherance of the above-stated 

purpose.   

 

I. Definitions. 

All capitalized terms not defined in this Targeted Hire Agreement are as defined in the 

Agreement. 

 

Approved Pre-Apprenticeship Program.  An Approved Pre-Apprenticeship Program 

means the Santa Clara County Trades Orientation Program or an equivalent structured, 

MC-3 certified career training and placement program or Union-sponsored program, that: 

(1) serves Underrepresented Workers, and (2) is sponsored by a Building Trades Council-

approved community-based organization, a Building Trades Council affiliate, the 

Building Trades  Council itself, the California State Building & Construction Trades 

Council, or North America’s Building Trades Unions (“NABTU”).   

 

Community Workforce Coordinator.  Community Workforce Coordinator means the 

Santa Clara County Trades Orientation Program, or another entity as determined by 

mutual written agreement between the Building Trades Council and the City.  The 

Community Workforce Coordinator is responsible for maintaining an up-to-date list of 

Targeted Workers who are available for work and their current contact information, and 

will provide this list to any of the Parties upon request. 

 

Participating Contractor.  Participating Contractor means a contractor of any tier that 

performs $250,000.00 or more of Covered Work (as that term is defined in Section 2.3 of 

the Agreement) on a Covered Project.  A Participating Contractor is subject to the 
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Workforce Goal set forth in Section II below.  If a contractor performs less than $250,000 

of Covered Work on a Covered Project, that contractor is not subject to the Workforce 

Goal, but may nonetheless participate voluntarily in the Workforce Goal. 

 

Targeted Worker. Targeted Worker means an individual who has completed an 

Approved Pre-Apprenticeship Program.   

 

Underrepresented Worker.  An Underrepresented Worker is an individual who, prior to 

commencing work on a Covered Project, has at least one of the following barriers to 

employment: 

 

 Veteran of the U.S. military; 

 Currently receiving public assistance; 

 Emancipated from the foster care system; 

 Participating in a re-entry program or formerly incarcerated;  

 Homeless, recently housed (within the past twelve months), or at risk of 

losing their housing;  

 Continuously unemployed for the previous one year;  

 Has family or household income below the current HUD threshold for 

Low Income Households in Santa Clara County; 

 A survivor of labor trafficking; or 

 An At-Risk Youth.  

   

At-Risk Youth means a person between 18 and 24 years old that is either: 1) 

disconnected from school and/or work; 2) currently or formerly justice engaged; 

3) in the foster care system; 4) pregnant/parenting; or 5) homeless. 

 

II. Workforce Goal.  The Parties have a goal of employing Targeted Worker(s) as 

Apprentices on all Covered Projects to the maximum extent allowable under applicable 

hiring hall procedures, Master Agreement(s), and apprenticeship program standards, for 

at least twenty-five percent (25%) of each Participating Contractor’s apprentice hours on 

a Covered Project. In meeting this goal, priority shall be given to the employment of First 

Year Apprentices, subject to the needs of the Project. 

 

a) Nothing herein requires a Participating Contractor either to hire a particular 

individual or to retain a particular individual in employment.  Any individual referred 

to a Covered Contractor shall be hired and employed at the Participating Contractor’s 

discretion. 

 

b) A Participating Contractor will receive credit toward the Workforce Goal for hours 

performed by a Targeted Worker assigned to work on a Covered Project or on another 

jobsite at the employer’s discretion, provided the worker is assigned to the same job 

classification that would apply to the Targeted Worker on a Covered Project.    

 

c) Participating Contractors shall properly supervise and pay all apprentices in 

accordance with the Master Agreements. 
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d) Participating Contractors will provide, upon request, certified payroll records and/or 

records of hours worked by Targeted Workers to the General Contractor (or 

equivalent), the City, the Building Trades Council, the Unions, or the Community 

Workforce Coordinator. 

 

e) Participating Contractors will retain documentation sufficient to demonstrate that they 

requested a sufficient number of Targeted Worker apprentices to satisfy the 

Workforce Goal. 

 

f) Community Workforce Coordinator Obligations. The Community Workforce 

Coordinator will, upon request, refer the names of qualified, available, and willing 

Targeted Workers to the City, the Building Trades Council, the Unions and 

Participating Contractors.   The Community Workforce Coordinator will also work 

with City to facilitate outreach events. 

 

g) Union Obligations. To the maximum extent allowable, consistent with the applicable 

hiring hall procedures, Master Agreement(s), and apprenticeship program standards,  

the Unions shall: 

 

 Refer Targeted Workers as apprentices to Participating Contractors; 

 Cooperate with the City and community-based organizations designated 

by mutual agreement of the City and the Building Trades Council in 

conducting outreach to recruit and refer Underrepresented Worker 

applicants to Approved Pre-Apprenticeship Programs for which they are 

qualified or qualifiable;  

 Cooperate with the Community Workforce Coordinator and Participating 

Contractors in order to satisfy the requirements of this Targeted Hire 

Agreement; and 

 Facilitate, encourage, and assist Targeted Worker apprentices in their 

progress and success in joint labor/management apprenticeship programs. 

 

h) City Obligations. The City shall have a designated person or persons responsible for 

liaising with the Community Workforce Coordinator and conducting at least the 

following activities, to maximize the employment of Targeted Workers on Covered 

Projects: 

 

 Notify the Community Workforce Coordinator on a quarterly basis of 

upcoming Covered Projects; 

 Communicate with the Community Workforce Coordinator regarding 

Covered Project work schedules, delays, major changes in scope, or other 

updates affecting labor demand in order to facilitate timely referral of 

Targeted Workers; 

 Host or coordinate outreach events with Participating Contractors or 

prospective contractors on Covered Projects; 
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 Monitor compliance with this Targeted Hire Agreement via reporting 

requirements in its Construction Contracts. 

 

III. Satisfying Workforce Goal.  A Participating Contractor meets its obligations under this 

Targeted Hire Agreement by complying with both of the following:    

 

(a) Prior to commencing work on the Covered Project, submitting a Targeted Hiring 

Form to the Community Workforce Coordinator and the Santa Clara & San Benito 

Counties Building and Construction Trades Council;  

 

(b) Making best efforts to employ Targeted Workers on all Covered Projects for a least 

twenty-five percent (25%) of apprentice hours (or equivalent work on another jobsite, 

provided the apprentice is assigned to the same job classification the apprentice 

would have been assigned to on the Covered Project).  Best faith efforts shall include, 

at a minimum: 

 

1) Requesting a list of available and qualified Targeted Workers from the 

Community Workforce Coordinator prior to hiring for Covered Project 

work; 

 

2) Sponsoring a Targeted Worker into a Union apprenticeship program and 

employing that Targeted Worker on a Covered Project, if sponsorship is 

available; or 

 

3) Requesting that the applicable Union(s) provide qualified and available 

Targeted Workers for employment consideration in a number sufficient to 

meet the Workforce Goal under Section II. 

 

IV. Consequences of Non-Compliance.  The Joint Administrative Committee (“JAC”) 

established by the Agreement shall consider allegations of non-compliance with this 

Targeted Hire Agreement. If there is a determination by the JAC that a Party failed to 

meet its obligations hereunder, the issue will be referred to the grievance procedure as 

provided in Article 13 of the Agreement.  At any time during the process of compliance 

review, the JAC shall have the authority to reach a resolution with the Participating 

Contractor. 

 

V. Reporting.  The Building Trades Council and Community Workforce Coordinator shall 

report to the City on an annual basis regarding the goals of this Targeted Hire Agreement.  

Such reports will be discussed and approved at JAC meetings before provision to the 

City.  Participating Contractors agree to provide information upon request to the Building 

Trades Council, the Community Workforce Coordinator, or the City, as needed to assess 

the effectiveness of this Targeted Hire Agreement.   

 

The City and the Building Trades Council may request to meet and confer regarding 

additional or revised terms and/or procedures in order to improve the employment of 

Targeted Worker apprentices on Covered Projects. 
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Nothing in this Targeted Hire Agreement is intended to conflict with or supersede the 

reporting requirements imposed by the City on its contractors.   

 

VI. Implementation.  The JAC shall help monitor and implement this Targeted Hire 

Agreement. 

 

 

 
 

132624\1078496 

 38077.01000\33396681.1 
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RESOLUTION NO. ______ 

 

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF MILPITAS COMMITTING TO NEGOTIATE 

AND EXECUTE A PROJECT LABOR AGREEMENT PER PUBLIC PROJECT FOR SPECIFIED PROJECTS 

 

 WHEREAS, at the August 4, 2020 City Council meeting, the City Council directed staff to return with a draft 

Project Labor Agreement or Community Workforce Agreement; and 

 

 WHEREAS, a project labor agreement (“PLA”) ensures that City projects covered by the PLA are performed by 

union-represented workers; and 

 

WHEREAS, a PLA requires that all contractors performing work typically within the jurisdiction of the trade 

unions on the covered projects, whether they are normally signatories to a collective bargaining agreement or not, submit 

to union representation, at least for the duration of the PLA projects; and 

 

 WHEREAS, although staff has been working on drafting and negotiating a citywide PLA, the City Council may 

in addition to, or in the alternative, seek to express its commitment to ensuring that a PLA is negotiated and executed per 

public project for specified projects as discussed in this Resolution; and  

 

 WHEREAS, the commitment expressed by the City Council in this resolution shall only control in the event a 

citywide PLA is abandoned or cannot be successfully negotiated and executed. 

  

NOW THEREFORE, the City Council of the City of Milpitas hereby finds, determines, and resolves as follows: 
 

1. The City Council has considered the full record before it, which may include but is not limited to such 

things as the staff report, testimony by staff and the public, and other materials and evidence submitted or 

provided to it.  Furthermore, the recitals set forth above are found to be true and correct and are incorporated 

herein by reference.  
 

2. The City Council hereby expresses its commitment to ensuring that a PLA is negotiated and executed per  

public project for specified projects to be discussed and decided upon annually by the City Council at the 

time the budget is reviewed and discussed prior to adoption. 

 

3. The City Council hereby directs staff to provide a list of all upcoming public projects to be bid for the 

financial year at the time the budget is reviewed and discussed prior to adoption so that the City Council 

and staff can determine which public projects shall be subject to a PLA. 

  

PASSED AND ADOPTED this  ___ day of __________, 2020, by the following vote: 
 
  AYES:   

  NOES:   

  ABSENT:  

  ABSTAIN:  
 
ATTEST:       APPROVED: 
 
 

          

Mary Lavelle, City Clerk     Rich Tran, Mayor 

 

 

APPROVED AS TO FORM: 

 

 

___________________________ 

Christopher J. Diaz, City Attorney 
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MEMORANDUM 
 

455 E. Calaveras Blvd., Milpitas, CA 95035 www.ci.milpitas.ca.gov 

Superior Customer Service  Open Communication  Integrity and Accountability  Trust and Respect  Recognition and Celebration 

City Manager’s Office 
 

 
DATE:  September 9, 2020 
 
TO:  Mayor and Council 

THROUGH: Steve McHarris, City Manager  
 
FROM: Ashwini Kantak, Assistant City Manager 
 
SUBJECT: 2020 Census Update 
 
This Information Memorandum is in response to a request initiated by Councilmember Dominguez and 
supported by the full Council at the September 1, 2020 Council meeting. It is intended to provide an 
update of 2020 Census outreach activities and several factors that impact overall participation including 
COVID-19 and the recent California Wildfires. 
 
 
BACKGROUND 
 
The 2020 Census goal is to count everyone once, only once, and in the right place. Each decade the 
Census takes a count of America’s population. Census data provides vital information that helps 
determine political representation in every State and allocation of more than $675 billion in federal 
funding that support creating jobs, providing housing, preparing for emergencies and building schools, 
roads and hospitals. The 2020 Census is considered to be the most accessible survey in census 
history. For the very first time, an internet self-response option makes it easier for anyone, anywhere to 
respond at any time. 
 
The 2020 Census has been confronted with a number of setbacks that could lead to a significant 
undercount, which can translate to Congressional underrepresentation and reapportionment of 
California dollars. These challenges include increased government distrust with attempts to include a 
citizenship question, general concerns about data privacy and confidentiality, inadequate language 
accessibility, Presidential order to exclude undocumented immigrants in the apportionment process, 
limited federal budget for advertising and outreach, and the impact of COVID-19 and California 
Wildfires that threaten overall participation. 
 
 
SIGNIFICANT IMPACT OF COVID-19 ON REACHING THE HARD-TO-COUNT 
 
Due to the statewide shelter-in-place order, Census Bureau operations as well as state, county and 
local government outreach initiatives have been suspended because of restrictions on public 
gatherings. Most previously developed strategies to reach the hard-to-count were in-person meetings 
and events including access to public library computers to complete the form. Unfortunately, changes in 
tactics have greatly impacted effective outreach to historically undercounted and low-response groups 
such as individuals experiencing homelessness, immigrant populations and in-language dependent 
households, renters, students and children under the age of five. 
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CENSUS OUTREACH EFFORTS 
 
City staff has conducted and will continue to implement and support the following activities through the 
remainder of the Census operation. 
 

• Inclusion of information resources on the City Website; 
• Inclusion of messaging around Census takers who will start knocking on doors for the month of 

September on the City Website and social media platforms; 
• Partnership with the County of Santa Clara Complete Count Committee on Non-response 

Follow-Up outreach; 
• Collaboration with United Way of the Bay Area and Homebase to help enumerate people 

experiencing homelessness (especially first-time homeless due to COVID-19 and California 
Wildfires); 

• Outreach activities during scheduled food distribution City events.  
 
 
UPDATED CENSUS DEADLINE 
 
During the second quarter of 2020, the Census Bureau shared plans to extend the Census deadline to 
October 31 from July 31 to address operational delays brought forth by COVID-19. However, the 
Bureau provided an update regarding the end to all of its counting efforts on September 30, a month 
sooner than previously announced. This includes critical door-knocking efforts and response collection 
online, phone and mail. The latest move is part of the Bureau’s efforts to accelerate the completion of 
data collection and apportionment counts by the statutory deadline of December 31, 2020, as required 
by law. 
 
 
NON-RESONSE FOLLOW-UP (NRFU) 
 
Census takers have started visiting homes that have not responded to the Census on August 11. All 
Census takers are required to wear masks, regardless of state and local guidelines. They will knock on 
doors and immediately step back six feet to create appropriate space between themselves and the 
respondents. Census takers will be given additional masks to provide residents should they need one, 
as well as a hand sanitizer. They will be using an app to collect information, which means they will no 
longer pass paperwork back and forth with respondents. 
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CENSUS TIMELINE 
 
Noted below are the schedule modifications across the various Census operational phases. 
 

Activity Original Schedule Updated Schedule 
Self-Response Phase March 12 – July 31 March 12 – September 30 
Mobile Census Questionnaire March 30 – July 31 Started in July 

Non-Response Follow-Up (NRFU): 
In-person enumeration by Census 
taker. 

May 13 – July 31 August 11 – September 30 

Service-Based Enumeration & 
Homeless/Displaced Count March 30 – April 1 September 22 - 24 

Deliver Apportionment Count to 
the President December 31, 2020 December 31, 2020* 

Deliver Redistricting Count to 
States April 1, 2021 April 1, 2021* 

*Pending Census Bureau confirmation 
 
 
PUBLIC INFORMATION 
 
The City will continue to share information on its 2020 Census webpage, which has been created to 
provide accurate reports on Census operations. Additionally, regular public updates will be provided 
through the City’s social media accounts on Facebook, Twitter, and Nextdoor.  
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MEMORANDUM 
 Office of the City Manager 

 

 
 
 
DATE:  September 10, 2020 
 
TO:   Mayor and Council 
 
THROUGH: Steve McHarris, City Manager  
 
FROM: Ashwini Kantak, Assistant City Manager 

  
SUBJECT:  City Council Sponsored Events 
 
This Information Memorandum is in response to a request initiated by Councilmember Dominguez and 
supported by the full Council at the September 1, 2020 Council meeting, to agendize a discussion 
about City Council sponsored events at the September 15 Council meeting. 
 
Background: 
 
During the Fiscal Year 2019-2020 Budget development process, the City Council expressed an interest 
in individual Councilmembers having the ability and funding to host events that benefit the City and the 
Milpitas community, and to use City facilities for this purpose.  
 
The use of City facilities is governed by the Milpitas Facility Use Manual and updates to this Manual 
needed to be brought forward for Council consideration to enable use of City facilities by individual 
Councilmembers.  
 
A draft policy for Council sponsored events (a policy for City Council training was also part of the same 
agenda item) and related draft Facility Use Manual update were both brought forward for Council 
consideration on August 20, 2019. Both items were deferred multiple times and were finally discussed 
at the November 19, 2019 City Council meeting. Although no formal action was taken by Council, staff 
was directed to bring back both items at a later date. The discussion related to use of facilities by the 
City Council, the subsequent Facility Use Manual update to capture those uses, as well as the policy on 
City Council sponsored events has not occurred to date.  
 
Analysis: 
 
The draft Council policy for events, presented to Council in late 2019, was intended to establish City 
policy, guidelines and conditions for the use of funds appropriated to individual members of the City 
Council for hosting events, donating to intergovernmental agencies and non-profit organizations and for 
requesting fee waivers for events. These events were to support the City Council’s priorities and not be 
related to campaigning or any other political advocacy efforts and shall generally serve a public 
purpose. 
 
The Approved Fiscal Year 2020-2021 Budget includes funding in the amount of $25,000 for the City 
Council ($5,000 for each member of the Council) to make donations to intergovernmental agencies and 
non-profit organizations and to approve fee waivers for events and for individual Councilmembers to 
either host his/her own events or to donate to additional events and provide fee waivers, distinct from 
those submitted per the adopted policy – City Council Donations and Fee Waiver/Reduction Policy are 
regulated by Council policy 01-07. 
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Per this policy, all requests for events and fee waivers or donations for non-profit organizations shall 
continue to be brought forward for Council consideration. Based on historical information about Council 
donations and fee waivers, when this item was brought forward for Council discussion in 2019, staff 
had recommended setting aside a budget of $10,000 for the full City Council and $3,000 each for 
every individual member of the City Council.  
 

 The draft policy outlined general conditions as described below: 
Any events hosted or sponsored by an individual Councilmember were intended to be for a wide-
reaching public purpose serving the Milpitas community at-large, and supporting the priorities of the full 
Council. Events were to be open to the public and to any other Councilmembers who may wish to 
attend.  Councilmember hosted events were not to be related to a campaign event. To ensure the 
integrity of the events, the draft policy stated that no hosted events would take place six months 
preceding a municipal election.  
The draft policy provided guidance about type of staff support and number of staff hours. The draft 
policy also described the responsibilities of the City Councilmembers and the City Manager and 
outlines the procedures for reimbursement of expenses. 
 
Key items that were noted for Council consideration and input included: 

1. Allocation amounts from the total $25,000 budget for the full City Council and individual 
Councilmembers. 

2. Eligible expenditures for individual Councilmember funds. 
3. Number of events hosted by individual Councilmembers. 
4. Use of City facilities 
5. Timeframe of events hosted by individual Councilmembers with respect to municipal elections. 
6. Amount of staff support hours per event and cumulative number of hours for events hosted by 

each Councilmember. 
7. Approval Process 

 
As noted earlier, Council did not take action on the draft policy or the Facility Use Manual update but 
provided input on the item and asked staff to return at a future date.  
 
Links to the prior Agenda Report, draft policy, and meeting minutes are included below for reference. 
 
 
 
Links to documents: 
November 19, 2019 Agenda Report and Draft Policies 
November 19, 2019 Agenda Report and Draft Facility Manual 
November 19, 2019 Council Meeting Minutes, Pages 6-8 
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M E M O R A N D U M    
 
 

             

         Date: 09/15/2020 

 

To: City Manager Steve McHarris, City Attorney Chris Diaz 

CC: City Clerk Mary Lavelle  

 

Subject: City Council Events 

From: Councilmember, Karina Dominguez  

 

Background:  

 During the Fiscal Year 2019-2020 Budget development process, the City Council expressed an interest in 

individual Councilmembers having the ability and funding to host events that benefit the City and the 

Milpitas community, and to use City facilities for this purpose.   

The proposed Council policy for events establishes City policy, guidelines and conditions for the use of 

funds appropriated to individual members of the City Council for hosting events, donating to 

intergovernmental agencies, faith base organizations, Neighborhood Associations, non-profit 

organizations and other agencies providing a free service in Milpitas and are requesting fee waivers for 

events. These events support the City Council’s priorities and shall not be related to campaigning or any 

other political advocacy efforts and shall generally serve a public purpose. 

On November 5, 2019 a draft policy came before Council and feedback was provide to staff in order to 

bring back a policy with modifications. The final proposal for council consideration and approval can be 

found in attachment 1 of this memo. 

The City of Milpitas’ Facility Use Manual is the guiding document for the general use and rules of the 

City’s Indoor and Outdoor facilities, fields and parks (Facility). At the Special City Council Budget Study 

Session on March 12, 2019, Council directed staff to bring back modifications to the Facility Use Manual 

that would enable the use of City facilities by City Councilmembers for non-campaign related community 

programs and events. These modifications are located on pages 4-8 of the Manual. A copy of the full 

manual can be here: http://www.ci.milpitas.ca.gov/wp-content/uploads/2016/08/Facility-Manual-

Updated-062016-FINAL.pdf  
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Analysis: 

The Approved Fiscal Year 2020-2021 Budget includes funding in the amount of $25,000 for the City 

Council ($5,000 for each member of the Council) to make donations to intergovernmental agencies and 

non-profit organizations and to approve fee waivers for events and for individual Councilmembers to 

either host his/her own events or to donate to additional events and provide fee waivers, distinct from 

those submitted per the adopted policy – City Council Donations and Fee Waiver/Reduction Policy are 

regulated by Council policy 01-07.  

Per this policy, all requests for events and fee waivers or donations for  organizations providing a public 

service in Milpitas shall continue to be brought forward for Council consideration. 

Based on prior council direction and feedback we are proposing the following council policy for city 

sponsored events, please see attachment 1: 

Under the California Constitution, Article XVI, Section 6, there is a prohibition on the gift of public funds 

unless there is a documented public purpose.  Further, California Government Code Section 8314 

prohibits the use of public resources, including land and facilities, for campaign related purposes.   

City Councilmembers wishing to host a program or event in a City-owned Facility could implement a 

request and approval process as part of the City of Milpitas Facility Use Manual, as long as the proposed 

program or event is non-campaign related and has a wide-reaching public purpose serving the Milpitas 

community at large.   

To ensure compliance with state law and City Council policy, the review and approval of a 

Councilmember’s request to host a program or event in a City-owned Facility would go through a 

process ensuring the documentation of public purpose, availability of facility space, and approval of 

funds associated with the use of a City-owned Facility by the City Council. City Councilmember requests 

would be submitted on a request form to: 1) describe the proposed program or event scope, 2) state 

additional community partners, 3) explain how the event aligns with a city priority and 4) select a date 

that is not currently reserved by another group or departments. The request form would be reviewed by 

the City Attorney’s office and City Manager’s office for public purpose review and determination of an 

available facility. Once reviewed, the request would be agendized for a future City Council meeting for 

approval.   

The revocation of an approval to a City Councilmember could occur if the use of the City facility violates 

state law of if the use is inconsistent with the Councilmember’s written request. 

The final language to update the City of Milpitas Facility Use Manual can be found in attachment 2 of 

this memo. 

 

 Fiscal Impact No additional funding is needed at this time.   
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Attachment 1  

 

No.   x-x  Effective 

: xx  Revised:   

  

 CITY OF MILPITAS, CALIFORNIA  

____________________________________________________________________________________ 

  

  

SUBJECT:  COUNCIL POLICY FOR EVENTS                  

  

  

PURPOSE OF THE POLICY  

  

The purpose of this policy is to establish City policy, guidelines and conditions for the use of funds 

appropriated to the City Council for hosting or donating to intergovernmental agencies and non-profit 

organizations and for requesting fee waivers for events. This policy addresses the desire of the City 

Council for individual Councilmembers to be able to host events that benefit the City and the Milpitas 

community. These events support the City Council’s priorities and shall not be related to campaigning or 

any other political advocacy efforts and shall generally serve a public purpose.      

  

  

PROCEDURES  

  

A. General Conditions 1. The City Council has an approved budget for donations and fee waivers for 

intergovernmental agencies or non-profit organizations that provide Milpitas community benefit. In 

addition to this, each individual Councilmember shall have an approved budget for either hosting 

his/her own events or for donating to additional events and providing fee waivers, distinct from those 

submitted per the adopted policy – City Council Donations and Fee Waiver/Reduction Policy are 

regulated by Council policy 01-07. Per this policy, all requests for events and fee waivers or donations 

for non-profit organizations shall continue to be brought forward for Council consideration. 2. 

Guidelines for the use of City facilities for a Councilmember hosted or sponsored program or event are 

outlined in the City of Milpitas Facility Use Manual (Indoor and Outdoor Facilities). 3. Any events hosted 

or sponsored by an individual Councilmember shall be for a wide-reaching public purpose serving the 
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Milpitas community at-large, and shall support the priorities of the full Council. Events shall be open to 

the public and to any other Councilmembers who may wish to attend.  Councilmember hosted events 

shall not be related to a campaign event. To ensure the integrity of the events, no hosted events shall 

take place in the three months preceding a municipal election.  4. Staff support for any individual 

Councilmember hosted events shall be limited to 5 hours, including staff time needed for facility use, 

unless approved by the full Council. The level of staff support, excluding general facility attendant staff, 

will be identified and assigned by the City Manager or his/her designee. 6.Events that are approved by 

the council would be able to use the city logo for marketing and communication purposes.  5. The 

approved budget may be used for facility rentals within the City of Milpitas, refreshments, contractual 

services, and supplies but cannot be used to provide gifts to event participants or to serve alcohol.   

  

 

B. Responsibility of the Councilmember 1. Each Councilmember, with the assistance of staff, must 

complete the Event and Facility Use Request Forms and submit to the City Manager and City Attorney’s 

office for review to ensure compliance with state law, and approval.  2. Event coordination and any 

purchase of refreshments and supplies for events hosted by individual Councilmembers shall be the 

responsibility of the individual Councilmember.  3. Each Councilmember shall submit all receipts related 

to the event within 30 days after the event in order to be reimbursed. 4. Each Councilmember shall 

provide a brief verbal report to the full Council on the benefits and outcome of the event, including 

event attendance.  

  

C. Responsibility of the City Manager It is the City Manager or designee’s responsibility to review and 

track the events budget for each Councilmember and to provide regular updates.     

  

D. Expense Reimbursement Councilmembers shall submit expense reimbursement requests on Finance 

Department provided forms with original receipts within 30 days after the event. 
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         Attachment 2 

I. PRIORITIES  

 Priorities are designed to determine fee and reservation status.   

  

1.1 To provide for public activities in the best interest of the Community, City facilities will be 

reserved in accordance with the following group priorities:  

  

Priority I. City administered programs, including any program hosted by a councilmember for a 

non-campaign related community event with a wide-reaching public purpose serving the 

Milpitas community at-large, as determined by the City Manager in consultation with the City 

Attorney. Under the California Constitution, Article XVI, Section 6, there is a prohibition on the 

gift of public funds unless there is a documented public purpose.  Further, California 

Government Code Section 8314 prohibits the use of public resources, including land and 

facilities, for campaign related purposes.  

  

 Any councilmember request under Priority I shall be on a form established by the City Manager. 

In the form, the councilmember shall state why the event is not campaign related and provide a 

documented public purpose consistent with state law.  The City Attorney shall review the form to 

ensure compliance with state law.   Approval of councilmember requests under Priority I shall be 

approved by the City Council  

  

1. No deposit 3. No staff fee 2. No rental fee 4. No application fee  

  

Priority II. Programs or activities for Senior Citizens and approved co-sponsored groups which 

are principally composed of local residents (51% or more), public schools located in Milpitas, 

the Milpitas Chamber of Commerce and governmental agencies(excluding staff trainings, poll 

worker trainings, staff retirement parties, staff / volunteer recognition events).  

  

1. No deposit 2. Rental fee according to Fee Schedule / Joint Use Agreement 3. Staff fee 

according to Fee Schedule / Joint Use Agreement 4. Application fee (non-refundable) 5. Any 

applicable insurance and processing fees that may apply  
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Priority III. Non-profit groups that are organized for recreational, social, cultural, religious or 

civic purposes and whose membership is principally composed of local residents (51% or more) 

or who is based in Milpitas and renting no more than 3 rental dates per quarter.  

  

1. Facility deposit according to the Fee and Deposit Schedule 2. Rental fee according to Fee 

Schedule 3. Staff fee according to Fee Schedule 4. Application fee (non-refundable) 5. Any 

applicable insurance and processing fees that may apply  

 

Priority IV. Any other group, business, private school or individual resident of the City of 

Milpitas.  

  

1. Facility deposit according to the Fee and Deposit Schedule 2. Rental fee according to Fee 

Schedule 3. Staff fee according to Fee Schedule 4. Application fee (non-refundable) 5. Any 

applicable insurance and processing fees that may apply  

  

Priority V. Any non-resident group, business or individual.  

  

1. Facility deposit according to the Fee and Deposit Schedule 2. Rental fee according to Fee 

Schedule 3. Staff fee according to Fee Schedule 4. Application fee (non-refundable) 5. Any 

applicable insurance and processing fees that may apply  
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  7  

II.  APPLICATIONS   

  

1.A.Permits for use of City facilities (indoor and outdoor) shall be issued by the City upon the 

approval of the City Manager or authorized representative and shall be consistent with City 

regulations governing such use.  No blanket or on-going permits will be allowed. Applications 

for consecutive-day events will be considered only during minimal use periods.  

  

2.B. The use of those facilities shall not be inconsistent with other such use for City purposes or 

interfere with the regular conduct of City programs. City sponsored programs shall receive first 

priority over use by any other group or organization. The City reserves the right, if necessary, to 

preempt, or revoke permit (if previously issued) for the use if for any reason it becomes 

unavoidably necessary for the City to utilize said facility or facilities at the same time. If and 
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when such action is necessary, the City will give applicants as much advance notice as possible.  

The City also reserves the right to revoke any approval provided to a Milpitas councilmember 

under Priority I if the use of the City facility violates state law or if the use is inconsistent with 

the councilmember’s written request.  

  

3.C. Applications for use of indoor City facilities and parks will not be accepted more than one 

(1) year to the date prior to proposed use for Priorities II-IV.   

  

4.D.Priority V applications will not be accepted more than 6 months prior to the proposed use.   

  

5.E. Applications for the Milpitas Sports Center Large Gym will not be accepted more than 90 

days prior to proposed use for Priorities II-V.   

  

6.F. For outdoor City facilities and sports fields, applications are accepted six (6) months to the 

date prior to the proposed use for Priorities II-IV and 90 days for Priority V.   

  

7.G. Applications will not be accepted with less than 30 days prior to the proposed date, unless 

authorized by the Recreation Services Manager or his/her authorized representative.  

  

8.H. In cases where the earliest date to reserve a facility falls on a weekend (Saturday or Sunday) 

or City holiday, reservations will be accepted on the preceding weekday.  Should the preceding 

weekday be a City holiday, applications will be accepted on the prior workday.  

  

9.I. Priority III organizations may reserve up to three dates on one application per quarter and 

must submit an application according to the reservation schedule listed on Page 5.  Groups may 

not use a facility without an application on file. Should additional maintenance or custodial 

services be required, or the group exceeds the reserved rental hours, the groups will be assessed 

additional fees or charges as necessary.   

  

10.J. Priorities II and III may reserve indoor facilities for one-time special event or party under 

the set Fee Schedule for Priority IV rentals / charges.  
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11.K. Priority III groups may drop off Facility Use Application(s) with requested dates and times 

as outlined above during facility business hours.  

  

12.L. On the following business day, the designated City representative will review all Priority 

III applications with requested dates and times and distribute dates equally between any groups 

requesting the same dates. Should there not be an equal amount of dates available, the city 

representative will do a lottery pull for any extra date an 
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M E M O R A N D U M    
 
 

             

         Date: 09/15/2020 

 

To: City Manager Steve McHarris, City Attorney Chris Diaz 

CC: City Clerk Mary Lavelle  

 

Subject: City Council Events 

From: Councilmember, Karina Dominguez  

 

Background:  

 During the Fiscal Year 2019-2020 Budget development process, the City Council expressed an interest in 

individual Councilmembers having the ability and funding to host events that benefit the City and the 

Milpitas community, and to use City facilities for this purpose.   

The proposed Council policy for events establishes City policy, guidelines and conditions for the use of 

funds appropriated to individual members of the City Council for hosting events, donating to 

intergovernmental agencies, faith base organizations, Neighborhood Associations, non-profit 

organizations and other agencies providing a free service in Milpitas and are requesting fee waivers for 

events. These events support the City Council’s priorities and shall not be related to campaigning or any 

other political advocacy efforts and shall generally serve a public purpose. 

On November 5, 2019 a draft policy came before Council and feedback was provide to staff in order to 

bring back a policy with modifications. The final proposal for council consideration and approval can be 

found in attachment 1 of this memo. 

The City of Milpitas’ Facility Use Manual is the guiding document for the general use and rules of the 

City’s Indoor and Outdoor facilities, fields and parks (Facility). At the Special City Council Budget Study 

Session on March 12, 2019, Council directed staff to bring back modifications to the Facility Use Manual 

that would enable the use of City facilities by City Councilmembers for non-campaign related community 

programs and events. These modifications are located on pages 4-8 of the Manual. A copy of the full 

manual can be here: http://www.ci.milpitas.ca.gov/wp-content/uploads/2016/08/Facility-Manual-

Updated-062016-FINAL.pdf  
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Analysis: 

The Approved Fiscal Year 2020-2021 Budget includes funding in the amount of $25,000 for the City 

Council ($5,000 for each member of the Council) to make donations to intergovernmental agencies and 

non-profit organizations and to approve fee waivers for events and for individual Councilmembers to 

either host his/her own events or to donate to additional events and provide fee waivers, distinct from 

those submitted per the adopted policy – City Council Donations and Fee Waiver/Reduction Policy are 

regulated by Council policy 01-07.  

Per this policy, all requests for events and fee waivers or donations for  organizations providing a public 

service in Milpitas shall continue to be brought forward for Council consideration. 

Based on prior council direction and feedback we are proposing the following council policy for city 

sponsored events, please see attachment 1: 

Under the California Constitution, Article XVI, Section 6, there is a prohibition on the gift of public funds 

unless there is a documented public purpose.  Further, California Government Code Section 8314 

prohibits the use of public resources, including land and facilities, for campaign related purposes.   

City Councilmembers wishing to host a program or event in a City-owned Facility could implement a 

request and approval process as part of the City of Milpitas Facility Use Manual, as long as the proposed 

program or event is non-campaign related and has a wide-reaching public purpose serving the Milpitas 

community at large.   

To ensure compliance with state law and City Council policy, the review and approval of a 

Councilmember’s request to host a program or event in a City-owned Facility would go through a 

process ensuring the documentation of public purpose, availability of facility space, and approval of 

funds associated with the use of a City-owned Facility by the City Council. City Councilmember requests 

would be submitted on a request form to: 1) describe the proposed program or event scope, 2) state 

additional community partners, 3) explain how the event aligns with a city priority and 4) select a date 

that is not currently reserved by another group or departments. The request form would be reviewed by 

the City Attorney’s office and City Manager’s office for public purpose review and determination of an 

available facility. Once reviewed, the request would be agendized for a future City Council meeting for 

approval.   

The revocation of an approval to a City Councilmember could occur if the use of the City facility violates 

state law of if the use is inconsistent with the Councilmember’s written request. 

The final language to update the City of Milpitas Facility Use Manual can be found in attachment 2 of 

this memo. 

 

 Fiscal Impact No additional funding is needed at this time.   
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MILPITAS CITY COUNCIL 

AGENDA ITEM REQUESTS

Request No. Topic Submitted by: 

A,     

F, or 

CM

Date requested 

or Rec'd Form

2020

9

Emergency request to cap rents on small 

businesses (tenants) in Milpitas Dominguez A 10/6/2020

8

Discuss budget reductions in next FY with input 

from residents, employees
Nuñez

A 10/6/2020

7

Discuss potential litigation - re: govts' action on 

Jamboree-Project Homekey Tran A 10/6/2020

6

Opportunity to share ideas for US census & on 

City "sponsored" events Dominguez A 9/1/2020

5

Discussion of Minute Man as City's image, 

when City branding comes back Phan A 8/18/2020

4

Consider adding state certification NEC for 

electrical work done in the City (safety) Dominguez A 6/30/2020

3 Establish a Day Worker Program Montano A 6/16/2020
2 Form a Historical Commission Montano A 6/2/2020
1 Consider satellite consular offices Montano A 6/2/2020

2020 TOPICS SCHEDULED OR COMPLETED
(possible ban on vaping - no)                          

Restrict smoking in multi-unit bldgs - yes Montano A 1/7/2020
Resolution on financial status of the City, steps 

to be taken Nuñez
A 8/18/2020

Require implicit bias training for City Council, 

Commissioners & staff Dominguez A 6/16/2020
Read "Code of Conduct" aloud prior to each 

City Council meeting Montano A 6/2/2020

STATUS and/or DATE scheduled on 

City Council meeting agenda:

Ordinance pending. Discussed 

3/03/2020  Affirmed 6/02/2020

approved 8/18/2020. City Attorney 

began this practice 9/01/20

approved 8/18/2020

Resolution adopted 9/01/2020

Resched from 9/15, to 10/06, to 10/20

10/20/2020

Closed Session 10/20/2020
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MILPITAS CITY COUNCIL 

AGENDA ITEM REQUESTS

Discussion/staff report on Beautify Milpitas, 

graffiti abatement, resources Montano A 6/30/2020
Celebrate Mexican Independence Day annually 

on September 16 Montano A 6/2/2020
Consider change in term limits for Mayor + 

Councilmembers Montano A 6/16/2020

8/4/2020.                    

Voted 3 -2 to pursue
Discussion of campaign finance reform and/or 

Open Government Ordinance Phan A 6/30/2020

withdrawn @8/4/2020 CC 

meeting

Community Workforce Agreement

Nuñez A

2/18/2020

8/4/2020: directed staff to 

draft agreement, find CIP 

projects to apply to, then 

work with Labor org.

Responsible Construction Ordinance Phan A 2/4/2020

8/4/2020: City Atty shall 

return with draft Ord.
List of city charges/costs that could be waived 

for small businesses Dominguez A 6/16/2020 6/30/2020 info memo
Emergency item for next agenda: extend 

tenant eviction protections Dominguez A 6/16/2020

withdrawn, covered by 

other govt

Discussion on possible tax measures Tran, Phan A 4/21/2020 5/15/2020

Support for Laura's Law Phan A 2/4/2020 5/19/2020

Resolution in support of elimination of 

discrimination v. women Dominguez
A

1/7/2020

5/19/20 Reso. adopted. 

8/04/20 CEDAW Ord. 

adopted

Request for Dumpster Days Tran
A

1/7/2020

5/12/2020  in FY 2020-21 

budget

Adopt Resolution similar to County's re: 

xenophobia, discrimination Dominguez A 4/21/2020 5/5/2020

Support community distribution of masks Dominguez A 4/7/2020 4/21/2020

Proclamation and support for face coverings Montano A 4/7/2020
4/21/2020. CC directed City 

Manager to issue regs

Establish Milpitas coronavirus testing site Phan A 4/7/2020 done

Consider Community Museum and Park on 

Main St.
Nuñez, Phan

F 8/20/2019

to Rules 

8/23/2019

3/24 and 6/02/2020.   

Pending

Discuss having 4th of July parade Nuñez A 2/18/2020 not under discussion

8/18/20: Directed staff to develop a 

program requiring min. staff resources & 

bring back to Council

approved on consent 8/18/2020
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MILPITAS CITY COUNCIL 

AGENDA ITEM REQUESTS
Parade for MHS Trojans Football Tran, City Manager A 1/21/2020 1/28/2020

Report on speed cameras like Fremont (radar 

displays) - no enforcement Phan
A

1/7/2020

1/28/2020, 3/24/2020, 

4/14/2020

Street/traffic calming update Nuñez A 1/7/2020 3/3/2020

Report on parking in The Pines Nuñez A 1/7/2020 2/18/2020

Info. on new SB 50 (housing, transit bill) Phan A 1/7/2020 by memo to City Council

2019 TOPICS SCHEDULED OR COMPLETED

To Rules 

Subcom

1 Establish Railroad quiet zone Tran, Montano F 9/17/2019

Have "Dumpster Days" Tran, Montano F 9/17/2019 9/20/2019

5/12/2020 in FY 2020-21 

budget

Rename portion of Dixon Landing Rd. as Barack 

Obama Blvd
Nuñez, Phan

F 8/20/2019 8/23/2019 deferred indefinitely

Maintain Dagupan, P.I. as a Sister City Tran, Montano F 9/17/2019 9/20/2019 12/17/2019

Add Green Bike Lanes Tran, Montano F 9/17/2019 9/20/2019 done - in CIP

Rename Augustine Park to include "Sunnyhills" Tran, Montano F 9/17/2019 9/20/2019 2/4/2020

Community Theater, perhaps with MUSD
Nuñez, Phan

F 8/20/2019 8/23/2019

5/14/2020 @CIP Study 

Session

policy for Proclamations and Commendations 
Nuñez, Phan

F 8/20/2019 8/23/2019 withdrawn 6/02/2020

policy for Social Media Nuñez, Phan F 8/20/2019 8/23/2019 withdrawn 6/02/2020

A: @Announcements

F: on a Form

CM: to/from City Manager

8/04/20, Council asked City Manager to 

work w Vice Mayor to schedule on agenda
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PREVIEW LIST OF AGENDA ITEMS 

 
MILPITAS CITY COUNCIL MEETING 

 
NOVEMBER 3, 2020 

 

 
 
PRESENTATIONS 

 Proclaim Native American Heritage Month 

 Proclaim November 11 as Veterans Day  
 

CONSENT CALENDAR 
1) Receive City Council calendar for November and December 2020 (City Clerk) 
2) Approve City Council meeting minutes of October 15 and 20, 2020 (City Clerk) 
3) 2nd reading/Adopt Ordinance No. 23.15 to update Purchasing section of Milpitas Municipal Code 

(Walter Rossmann) 
4) 2nd reading/Adopt Ordinance No. 65.150 regarding Responsible Construction practices (Chris Diaz) 
5) Adopt a Resolution Granting Acceptance of Soil Vapor Intrusion Mitigation Measures for Sal 

Cracolice Building, Project No. 3406, Authorize City Engineer to File a Notice of Completion, and 
Authorize him to Issue a Notice of Final Acceptance (Steve Erickson) 

6) Adopt a Resolution Granting Acceptance of City Improvements on Lower Berryessa Creek by 
Valley Water District as Part of its Flood Protection Work, Project No. 3452, Authorize 
Reimbursement for City Improvements Completed as part of the project (Steve Erickson)  

7) Adopt a Resolution authorizing the City to continue in the Cites Association of Santa Clara County 
Planning Collaborative and authorize $10,000 to continue consultant services for the Planning 
Collaborative; and approve a budget amendment  (Sharon Goei) 

8) Adopt a Resolution approving the  Department of Forestry and Fire Protection Contractor 
Certification Clauses for Services and Authorizing the City Manager to Execute the Agreement 
(Rick Frawley) 

9) Re-appoint one current Milpitas Arts Commissioner to a new 3-year term (Mayor Tran) 
10) Accept the Racing Hearts Foundation Grant of $29,777 to Purchase Defibrillators for Milpitas Police 

Department (Jared Hernandez) 
 
REPORT 

11) Review List of Future Agenda Items Requested by Mayor and City Councilmembers (Mayor/City 
Council) 

 
PREVIEW NEXT AGENDA 

12) Preview list of items for November 17, 2020 City Council meeting (City Clerk) 
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